Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


I 


OF 


NISI    PRIUS, 


EVIDENCE    IN    CIVIL    ACTIONS, 


AND   ARBITRATION  &  AWARDS  : 


MTITH 


AN    APPENDIX 


OP 


THE  NEW  RULES, 
THE  STATUTES  OF  SET-OFF,  INTERPLEADER,  A  LIMITATION. 

AND  THE  DECISIONS  THEREON. 


By  ARCHIBALD  JOHN   STEPHENS, 

BARRISTER  AT  LAW. 


IN   THKKE  VOLUMES. 


VOL.  H 


LONDON: 
LONGMAN,    BROWN,    GREEN,   AND  LONGMANS, 


PATERNOSTBR-ROW. 


1842. 


961 


CARRIERS. 


1.  Carriers  defined,  pp.  961 — ^964. 

Conveyance  of  goods  for  all  per  ions  for  hire  constitutes  a  carrier  —  Distinction  between 
a  private  person  undertaking  the  carriage  of  goods  and  a  common  carrier  —  Dif' 
ference  as  to  the  degrees  of  care  between  a  mandatary  and  a  carrier  —  Persons 
usually  denominated  carriers  —  Proprietors  of  mails  and  stage  coaches  —  Owners 
and  masters  of  ships  —  Hackney  coachmen  —  Distinction  between  carriers  and  ware" 
housemen  —  Postnuister-'general  not  a  common  carrier  —  Postmaster  and  inferior 
officers  responsible  for  personal  negligence  —  Deputy  postmaster  liable  for  the  non 
delivery  of  a  letter  —-  Town  carman  not  a  wmmon  carrier^ 

2.  General  Extent  of  Liability,  pp.  964 — 979. 

Expression  "  Act  of  God "  denned  —  T%e  law  presumes  against  carriers  except  such 
acts  as  could  not  happen  by  the  intervention  of  human  means —  King's  enemies-^' 
Intermediate  carriers  —  An  express  declaration  of  the  value  of  articles  entrusted  to  a 
carrier  must  be  given  —  Negligexce  —  Certain  standard  or  degrees  of  care  —  Be- 
sponnbiUty  for  gross  neglect  —  Province  of  the  jury  to  determine  the  question  of 
gross  negligence  —  Whtit  is  negligence  —  Person  not  a  common  carrier  agreeing  to 
carry  goods  for  hire —  Carrier  cannot  absolve  himself  from  responsibility  when  lie  has 
the  means  of  observing  the  risk —  Carriers  by*  water —  Statutory  rbstrictioks 
ON  THE  LiABiLXTT  OF  CARRIERS  BT  LAND —  When  Carrier  entitled  and  not  entitled  to 
the  protection  of  stat.  1 1  Geo.  4.  and  1  Will.  4.  c.  68.  —  Common  law  liability  cannot  be 
qualified  by  a  public  noHce  —  Carrier  can  enter  into  a  special  contract  —  Looking- 
glass  within  the  meaning  of  stat,  1 1  Geo.  4.  and  1  Will.  4.  c.  68.  — Judgment  of  Mr.. 
Baron  Bayley  in  Oven  v.  Burnett  —  A  receiving  house  within  the  foregoing  statute 

—  Responsibility  limited  beyond  the  common  law  exception —  Loss  not  occasioned 
by  a  neglect  of  the  common  and  ordinary  duty  of  defendant^  Liability  of  whar- 
finger similar  to  that  of  a  carrier — Statutory   restrictions  on  the  liability 

OP  carriers  by  water —  Stats.  7  Geo.  3.  c.  15.,    26  Geo.  3.  c.  86.,  53  Geo,  3. 
c.  159.,  and  6  Geo.  4.  c.  125.  —  Goods  ttovaed  on  deck  —  Fraud  or  concealment 

—  Liability  for  servants^  Rights  and  liabilities  of  partners. 

3.  Conveyance  of  Goods,  pp.  979 — 982. 

Duties  of  carriers  are  created  by  the  possession  of  the  goods  —  Liability  of  carrier  for 
the  safety  of  goods  attaches  immediately  upon  delivery  —  Delivery  of  goods  — 
Wlterct  and  to  whomy  earner  bound  to  deliver  goods  —  What  is  and  is  not  a  delivery 
of  goods  to  a  carrier. 

4.  Conveyance  of  Persons,  pp.  982—986. 

Distinction  between  a  contract  to  carry  goods  and  one  to  carry  passengers  —  Negligence 
is  implied  when  a  coach  is  overturned —  Proper  carriages  must  be  provided — De- 
festive  construction  —  Coach  laden  with  passengers  or  luggage  above  its  strength  — 
Competency  and  duties  of  coachmen  —  Customary  rules  for  driving  —  Proprietor 
answerable  for  negligence  of  driver —'  Deviation  from  the  road  —  Driving  with  loose 
reins,  and  not  acquainting  passengers  of  danger  —  Rights  and  liabilities  of  pas- 
sengers —  Fare  and  lien  upon  luggage  for  its  amount  —  Passenger  can  refuse 
going  with  an  illegal  nund)er  of  passengers  —  Passenger  bound  to  be  conveyed  to  the 
termination  of  Journey  —  Periods  for  refreshment, 

5-  Lien  and  Remuneration,  pp.  986,  987. 

Extent  of  carrier's  lien  —  Carriers  seeking  to  retain  for  a  general  balance  —  No  usage 
of  particular  individuals  loill  release  a  carrier  from  responsibility  —  Carrier  cannot 
make  one  consignee  pay  frright  for  what  was  delivered  to  anuther  —  Cannot  question 
the  title  of  consignor ,—  Not  jiutified  in  making  a  charge  where  no  duty  has  been 
performed, 

3q 


962 


CARRIERS. 


6.  Limitation  op  SbiT  —  Notice  of  Action  —  Restraint  on  Ac- 

tion, pp.  987,  988. 

7.  By  whom^  and  ApAiNST  whom,  an  AIction  can  be  maintained, 

pp.  988—991. 

8.  Assumpsit  —  Case  —  Trover,  pp.991 — 994i. 

9.  Evidence,  pp.  995 — 1000. 

Implied  eoniraet —  Express  contract —  Delivery —  Ij>u —  Proof  of  ownership  of  a 
stage  coach  — Limitation  of  responsibility  by  notice, 

10.  Damages  —  Payment  of  Money  into  Court,  pp.  1000,  1001. 


Cakeiebs  db- 

PIMSD. 

Conveyance  of 
goods  for  all 
persons  for 
hire,  constitutes 
a  carrier. 


Distinction  be* 
tween  a  private 
person  under- 
taking the  car- 
riage of  goods 
and  a  oommon 
carrier. 

Difference  as 
to  the  degrees 
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carriers. 


1.  Caitriers  Defined. 

Any  person  undertaking  for  hire  to  carry  the  goods  of  all  persons 
indifferently,  is,  as  to  the  liability  to  be  imposed,  to  be  considered  a  common 
carrier  (1) ;  and  in  order  to  charge  a  person  as  a  common  carrier,  it  is  not 
necessar}',  that  a  specific  sum  should  be  agreed  on  for  the  hire ;  for,  if  none 
be  agreed  on,  he  is  entitled  to  a  reasonable  compensation.  (2)  But  a 
carrier's  obligation  is  founded  more  upon  a  public  duty,  than  the  particular 
consideration  for  his  undertaking.  (3) 

The  distinction  between  a  common  carrier  and  a  private  person  under- 
taking the  carriage  of  goods  is,  that  the  former  is  obliged  to  undertake  the 
charge,  which  the  latter  is  not  compellable  to  do ;  the  former  is  responsible 
for  injuries  arising  out  of  acls  against  which  he  could  not  provide,  a  lia- 
bility at  common  law  to  which  the  latter  is  not  subject;  but  both  are  equally 
answerable  for  a  misfeasance,  (4) 

The  difference  between  the  degrees  of  care  demanded  in  one  contract  and 
the  other  is,  that  a  common  mandatary,  which  such  a  person  becomes,  is 
bound  by  the  rule  of  good  faith,  the  carrier  by  the  unqualified  rule  of  the 
common  law.  A  mandatary  not  being  by  profession  skilful  in  the  business 
undertaken,  is  not  liable  to  an  action  if  he  perform  his  commission  bond 
fide^  and  to  the  best  of  his  ability.  (5) 

Persons  usucdly  denominated  common  carriers,  are  the  proprietors  of  stage 
waggons  and  stage  coaches,  which  ply  between  different  places  and  carry 
goods  for  hire  (6) ;  truckmen,  carters,  and  porters,  who  undertake  to  carry 
goods  for  hire,  as  a  common  employment,  from  one  part  of  a  town  or  city 
to  another ;  the  owners  and  masters  of  ships  and  steam  boats,  lightermen, 
hoy  men,  barge  owners^  ferrymen,  canal  boatmen,  and  others  employed  in 
the  transportation  of  goods  for  hire.  (7) 


(1)  GiOoum  V.  Hurst,  1  Salk.  249.  Char- 
ter ^.  PeeteTf  Cro.  EHc  596. 

(2)  Bastard  V,  Bastard,  2  Show.  81.  Lo- 
vett  V.  Hobbs,  ibid.  129. 

(3)  AnseB  ▼.  Wdterhouse,  2  Chitt  1. 

(4)  Jeremy  on  Carriers,  6,  7.  Coggs  v. 
Bernard,  2  LcL  Rayni.  919. 

(5)  Shiells  v.  BlaclOmme,  1  W.  Black. 
158.  Jones  on  Bailments,  by  Theobald,  52 
—54. 


(6)  Coggs  v.  Bernard,  3  Ld.  Raym.  909. 
918.  Hyde  v.  Navig,  Camp,  from  Trent  to 
Mersey,  5  T.  R.  389.  Forward  v.  Pittard,  1 
T.  R.  27.     2  Bac.  Abr.  Carriers  (A.),  1,  2. 

(7)  2  Bac,  Abr.  Carriers  (A.),  1,  2. 
Mors  V.  Sluce,  1  Mod.  85.  1  Vent  190. 
2:m.  2  Lev.  69.  1  Rol.  Abr.  2.  Action 
sur  Case  (C.)  pi.  I,  2,  S,  4.  DaU  v.  HaUt 
1  Wils.  281 .  Jones  on  Bailments,  by  Theo- 
bald, ii. 
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The  proprietors  of  stage  coaches,  whose  exclusive  employment  is  to  carry       CAftmuKs 
passengers,  are  not  deemed  common  carriers  (1) ;  but  if  the  proprietors  of  a 


stage  coach  for  passengers  carry  goods  also  for  hire,  they  are  with  respect  Proprietors  of 
to  such  goods  to  be  deemed  common  carriers  (2) ;  and  there  is  no  distinction  ^^j,^   **^* 
between  mails  and  coaches.  (3) 

Where  the  owners  and  masters  of  ships  are  deemed  common  carriers,  such  Owners  and 
ships  are  employed  as  general  ships,  or  for  the  transportation  of  merchandise  ^^^" 
for  persons  in  general ;  as  vessels  employed  in  the  coasting  trade,  or  in 
foreign  trade,  for  all  persons  offering  goods  for  the  port  of  destination. 
But  the  commander  of  a  king's  ship  bringing  home  bullion  at  the  usual 
freight,  is  liable  to  an  action  for  not  carrying  it  safely  and  delivering  it, 
although  this  se^ns  to  be  more  upon  the  implied  contract,  than  frqm  any 
common  law  liability.  (4) 

Hackney  coachmen  are  not  common  carriers,  and  are  not  charged  for  the  Hackney 
loss  of  a  passenger's  goods,  unless  by  special  agreement  and  the  carriage  hire  ^^o^^^^^n^^cQ- 
of  the  goods  paid.  (5) 

A  person  who  receives  and  forwards  goods,  taking  upon  himself  the  Distinction  be- 
expense  of  transportation,  for  which  he  receives  a  compensation  from  the  ^^t®**  ^™*" 
owners,  but  who  has  no  concern  in  the  vessels  or  waggons  by  which  they  men. 
are  transported,  and  no  interest  in  the  freight,  is  not  to  be  deemed  a 
common  carrier,  but  a  mere  warehouseman  and  agent.  (6)     So  likewise 
where  A.,  B.,  C,  and  IX,  being  in  partnership  as  carriers,  entered  into  an 
agreement  with  S.  and  Co.  to  carry  goods  for  them  from  London  to  Frome,  ^ 

where  they  were  to  be  deposited  in  the  warehouse  of  A.,  the  resident 
partner,  till  S.  and  Co.  should  be  ready  to  receive  them  into  their  own ;  and 
the  goods,  having  been  forwarded,  were,  after  they  had  been  deposited  in 
A.'s  warehouse,  destroyed  there  by  fire :  —  It  was  held,  that  the  liability 
of  A.,  B.,  C,  and  D.,  as  carriers,  ceased  on  the  arrival  of  the  goods  at 
Frome ;  and  that  when  they  were  deposited  in  A.'s  warehouse,  they  could  • 
only  be  considered  as  warehousemen ;  and  that  A.  having  paid  over  the 
amount  of  the  loss  of  S.  and  Co.,  could  not  recover  a  proportion  from  B., 
C  and  D.(7) 

The  postmaster-general  is  not  liable  for  the  loss  of  letters  or  their  PoBtmaster- 
contents  by  the  negligence  of  those  employed  by  him.     He  enters  into  no  ^^^"atf* 
contract,  either  expressed  or  implied ;   receives  no  hire^  the  post  office  riei. 
being  a  branch  of  the  public  revenue  and  a  branch  of  police,  created  by 
act  of  parliament,  each  governed  by  different  officers ;  and  what  in  a 
common  carrier  would  be  only  a  breach  of  trust,  it  is  in  them  declared  by 
statute  to  be  a  capital  felony  (8)  ;  in  fact,  the  office  is  erected  for  intelli- 
genee,  and  not  for  insurance ;  for  promotion  of  trade  in  procuring  speedy 
dispatches,  and  not  an  absolute  security  for  the  dispatches  themselves ;  the 
offending  party  is  himself  a  substantial  officer,  and  liable  for  his  own  acts  ; 
and  because  from  the  very  nature  of  letters  being  in  themselves  missive^ 

(1)  2  Bac  Abr.  Carriers  ( A.)>  U  2.  (4)  Hodg$on  v.  Ftdkirtony  4  Taunt  787. 

(2)  Zovett  ▼.  HiMfs,  3  Show.  128.     Up-^         (5)    Upahare  ▼.  Aidee,  1  Com.  25. 
tkttrtr.  Aidee,  1  Com.  25.    2  Bac.  Abr.  Car-         (6)  Jones  on  Bailmento,  by  Theobald,  iii. 
ricn  (A.),  1,2.,  sed  vide  MiddUton  v.  Fou>^  W. 

In,  1  Salk.  287.      Clarh  t.  Gray,  4  Esp.  N.         (7)  In  re  Wehb,  2  Moore,  500.     8  Taunt, 

P.  C  177.  448. 

(3)  WhUe  V.  Bmdtmi,  Peake*8  N.  P.  C.  113.         (8)  Jeremy  on  Carriera,  14r 
BarrU  ▼.  CotUar,  1  C.  &  P.  636. 
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Carkixiis 

DEFINED. 


Postmaster 
and  inferior 
officers  respon* 
sible  for  per- 
sonal negli- 
gence. 

Deputy  post* 
master  liable 
for  the  noo  de- 
livery of  a 
letter. 

Town  carman 
not  a  oommon 
carrier. 


and  transient  from  hand  to  hand,  they  are  impossible  to  be  secured  by  the 
postmaster  himself,  and  tlie  statute  under  which  it  was  erected,  styling  it 
only  a  letter  office,  did  not  intend  it  to  be  considered  as  a  mode  of  convey- 
ance for  treasure.  (1) 

Upon  these  principles  an  action  does  not  lie  against  the  postmaster- 
general  for  a  bank  note  stolen  by  one  of  the  sorters  out  of  a  letter  delivered 
into  the  post  office ;  but  it  was  decided,  that  the  postmaster  and  all  his  in- 
ferior officers  were  responsible  for  their  own  personal  negligence.  (2) 

A  deputy  postmaster  was  consequently  considered  liable  for  the  non 
delivery  of  a  letter  (3),  it  not  being  beyond  the  limits  of  his  delivery.  (4) 

It  seems  from  Brind  v.  Dale  (5),  that  a  town  carman,  whose  carts  ply  for 
hire  between  tfie  wharfs,  and  M'ho  lets  them  by  the  hour^  or  day,  or  job,  is 
not  a  common  carrier.  *'  It  is  very  difficult,"  observes  Dr.  Storey  (6),  "  to 
distinguish  between  the  case  of  a  carman  and  that  of  a  hoyman,  or  lighter- 
man, or  bargeman,  plying  between  different  parts  of  the  same  town,  or  taking 
jobs  by  the  hour  or  the  day';  and  yet  it  does  not  seem  to  have  been  doubted^ 
that  such  hoy  men,  lightermen,  and  bargemen  are  common  carriers.  (7)  What 
substantial  distinction  is  there  in  the  case  of  parties,  who  ply  for  hire  in  the 
carriage  of  goods,  for  all  persons  indifferently,  whether  the  goods  are 
carried  from  one  to  another,  or  from  one  place  to  another  within  the  same 
town  ?  Is  there  any  substantial  difference,  whether  the  parties  have  fixed 
termini  of  their  business  or  not,  if  they  hold  themselves  out,  as  ready  and 
willing  to  carry  goods  for  any  persons  whatsoever,  to  or  from  any  places  in 
the  same  town  or  in  different  towns?  Is  a  ship  engaging  in  general 
freighting  business,  or  let  out  generally  for  hire  for  any  voyage  which  the 
freighter  may  require,  less  a  common  carrier  than  a  regular  packet  ship, 
vhich  plies  between  different  ports  ?  "  (8) 


2.  General  Extent  of  Liability. 


Gbvx»ai.  £x-        ^y  A  delivery  of  goods  to  a  carrier,  who  is  in  the  nature  of  an  insurer, 
TEMT  or  LtABi«  to  be  conveyed  for  hire,  the  law  charges  the  person  so  intrusted  as  respon- 
sible at  all  events,  for  every  injury  arising  in  any  other  way  but  from  the 
"  act  of  God,"  or  from  the  "  king's  enemies."  (9) 

The  expression  <<  act  of  God"  denotes  a  natural  necessity,  and  which 
arises  inevitably y  as  winds,  storms  (10),  a  sudden  gust  of  wind.  (11)  It  means 
something  in  opposition  to  the  act  of  man ;  for  every  thing  may  be  said  to 


LiTT, 


Expression 
"  act  of  God" 
defined. 


(1)  Lane  t.  Cotton^  1  Salk.  17.  I  Ld. 
Rayro.  646.  5  Mod.  455.  12  ibid.  482. 
Carth.  487., vide e^tom  Co.  Litt.  89.  F.  N.  B. 
93.  Molloy,  209.  1  Com.  Dig.  239.  Mone 
V.  Slue^  2  Lev.  69. 

(2)  Whitfidd  ▼.  Le  Detpencer  (Lord), 
Cowp.  754. 

(3)  nowninff  t.  Goodchild,  S  Wils.  443.  2 
W.  Black.  906.  Smith  v.  Powdieh,  Cowp. 
182.     Smith  v.  Dennit,  Loflfl,  753. 

(4)  Stockv,  Harris,  8  Burr.  2709.  Barnf 
y\  Foley,  \b\d.  2711. 

(5)  8  C.  &  P.  207. 

(6)  Law  of  Bailments,  323.  n. 


(7)  Lyon  v.  MeUt,  5  East,  439. 

(8)  Rich  ▼.  Knedandt  Cro.  Jac.  330.  1 
Rol.  Abr.  2.  Action  sur  Case  (C),  pi.  1,2,3, 
4,  Warddl  t.  MowriUyan,  2  Esp.  N.  P.  C 
693.  }  Bell.  Com.  5th  ed.  467,  468. 
WhaJky  V.  Wray,  3  Esp.  N.  P.  C.  74. 

(9)  Coggs  v.  Bernard,  2  Ld.  Raym.  919. 
DaU  V.  HaU,  1  Wils.  181.  Fonoard  v.  Pit- 
tard,  1  T.  R.  27.  Hyde  v.  Trent  and  Mersey 
Nuvig.  Comp.  5  ibid.  389.  1  Esp.  N.  P.  C.  36. 

(10)  Proprietors  of  Trent  Navig.  Comp.  v. 
^'ow/,  3Esp.  N.  P.  C.  131. 

(11)  Amies  v.  Stevens,  Str.  128. 
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be  the  act  of  God,  which  acts  by  his  permissioD,  every  thing  by  his  know-  Gekeral 

ledge.  KxwHT  op 

°       1         1        1.  Liability. 

Ihe  law  therefore  presumes  again^^t  a  carrier  in  every  case,  except  such 


act  as  could  not  happen  by  the  intervention  of  human  means ;  and  he  has   '^®  ^*^  Pf®" 
been  held  liable,  where  the  injury  arose  from  a  fire  which  raged  with  un-  carrien,  except 
extinguishable  fury,  and  originated  at  a  distance  from  the  carrier's  pre-  «»ch  acts  as 
mises.(l)  could  not  hap. 

^    •'         ^  pen  by  the  in- 

By  the  **  king's  enemies*'  is  to  be  understood  enemies  at  open  war,  and  tenrention  of 

Dot  merely  robbers,  thieves,  or  other  private  depredators,  however  much  ^"™«*  meana. 

they  may  be  deemed,  *in  a  moral  sense,  at  war  with  society ;  yet,  if  they   King's enemiea. 

were  not  excepted,  confederacies  would  be  formed  between  carriers  and 

desperate  villains  with  little  or  no  chance  of  detection.     Losses,  therefore, 

which  are  occasioned  by  robbery  on  the  highway,  or  by  the  depredations 

and  violence  of  mobs,  rioters  and  insurgents,  and  other  felons,  are  not 

deemed  losses  by  enemies ;  but  losses  by  pirates  on  the  high  seas  are  so 

deemed ;  for  pirates  are  the  common  enemies  of  all  mankind.  (2) 

Where  goods  are  transferred  from  the  original  contracting  carrier,  his  Intermediate 
liability  continues,  if  such  transfer  be  only  accessory  to  the  discharge  of  his  ^s""®"* 
own  duty,  or  the  terms  of  his  own  contract ;  and  all  such  intermediate  per- 
sons employed,  are  only  regarded  as  his  agents,  as  porters,  wharfingers, 
warehouse  keepers,  &c.;  and  in  that  case  his  liability  continues,  until  the 
goods  are  actually  delivered.  (3) 

But  where  his  own  undertaking  or  duty  is  complete  and  ended,  and  the 
goods  have  passed,  according  to  the  directions,  out  of  his  hands,. the  owner 
must  look  to  such  third  persons  for  a  due  discharge  of  all  the  duties  inci- 
dent to  their  relative  situations,  as  in  the  cases  of  intermediate  independent 
carriers  or  shippers,  receivers,  wharfingers,  &c.  on  delivery  of  the  goods  to 
whom,  the  eontract  on  the  part  of  the  carriers  is  entirely  determined.  (4) 

Under  stat  11  Geo.  4.  s.  1.  and  1  Will.  4.  c  68.  there  must  be  an  express   An  express  de- 
formal  declaration  of  the  value  of  pictures,  &c.  to  the  value  of  more  than  claratioiiofthe 

<■«»  m  .  ,  .    .  Ill  .       ,     1  .       value  of  articlea 

I0(.,  sent  by  a  earner;  and  it  is  not  enough  that  the  carrier  had  a  convic-  intrusted  to  a 

tion  as  to  what  the  contents  of  a  package  were.  (5)  carrier  must  be 

giTen. 

( 1 )  Forward  ▼.  Pittard,  1  T.  R.  33.  Hyde  delivery  thereof  to  the  defendants,  as  common 
V.  TVent  t»d  Mtruy  Navig.  Comp,  5  ibid  carriers  by  land  of  goods  for  hire,  to  a  certain 
389.  servant  of  the  defendants,  and  at  a  certain 

(2)  Jones  on  Bailments,  by  Theobald,  104. ;  office  and  receiving  house  of  the  defendants, 
rii.  Prtjprutof  of  Trtnt  Navig,  Comp,  v.  situate  at  Bristol  aforesaid ;  and  that  the 
Wood,  3  £sp.  N.  P.  C  131.  Gibbon  v.  Payn-  value  of  the  goods  and  chattels  contained  in 
ton,  4  Burr.  2298.  the  said  box  at  the  time  of  the  said  delivery 

{^)  Hjfdo  V.   Trent  and    Mertey   Naoig,  thereof  as  aforesaid  exceeded  the  sum  of  10/., 

Comp.  5  T.  R.  389.  and  amounted  to  wit  to  the  said  sum  of  20021 

(4)  Jenmj  on  Carriers,  20,  21.  in  the  said  declaration  mentioned.    And  the 

(5)  Boytv.  Pink,  8  C.  &  P.  361.  Quart,  defendants  further  say,  that  at  the  time  of 
Whether  this  act  protects  carriers  in  cases  of  the  said  delivery  of  the  said  box  and  its 
groai  negligence,  and  what  it  is  that  amounts  contents  as  aforesaid,  for  the  purpose  of 
to gnm negligence?     Ibid.  their  being  carried  as  aforesaid,  the  value 

'Vbe  form   of   plea   adopted    under  this  and  nature  of  the  said  goods  and  chattels 

irtstute  in   Boy  v.   Pink,   ibid,    is  as  foU  were  not  declared  by  the  plaintiff  or  the 

lows :  —  person  sending  or  delivering  the  same ;  nor 

**  And  for  a  further  plea  the  defendants  was  such  increased  charge  as  is  hereinafter 

aay,  that  the  said  prints  and  coloured  prints  mentioned,  nor  any  engagement  to  pay  the 

in  the  declaration  mentioned,  at  the  time  of  same,  accepted  by  the  defendants,  or  either 

the  said  delivery  thereof  to  the  defendants,  of  them,  or  by  the  person  receiving  the  said 

were  engravinffs;  and  that  tlie  said  delivery  box  and  ito  contents  aforesaid :  and  the  de- 

in  the  declaratioa  mentioned,  of  the  said  box  fendants  further  say,  that  before  the  time 

containing  the  said  goods  and  chattels,  was  a  when  the  said  box  and  its  contents  aforesaid 

3q  S 
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GvKBRAL  There  are  infinite  shades  of  care  or  diligence,  from  the  slightest  moment- 

Liability'      ^T  *^oug^t»  O'  transient  glance  of  attention,  to  the  most  vigilant  anxiety 

and  solicitude ;  but  extremes  in  this  case,  as  in  most  others,  are  inapplicable 

Ntoliqehce.      ^^  practice :  the  first  extreme  would  seldom  enable  the  bailee  to  perform  the 

condition,  and  the  second  ought  not  in  justice  to  be  demanded ;  since  it 

would  be  harsh  and  absurd  to  exact  the  same  anxious  care  which  the  greatest 

miser  takes  of  his  treasure,  from  every  man  who  borrows  a  book  or  a  seal 

Certain  stand-        The  degrees,  then,  of  care^  in  relation  to  the  present  subject,  must  lie 

ard  or  degrees    gomewhere  between  these  extremes ;  and,  by  observing  the  different  manoen 

and  characters  of  men,  we  may  find  a  certain  standard  which  will  greatlj 
facilitate  our  inquiry;  for,  although  some  are  excessively  careless,  and 
others  excessively  vigilant,  and  some  through  life,  others  only  at  particular 
times,  yet  we  may  perceive,  that  the  generality  of  rational  men  use  nearly 
the  same  degree  of  diligence  in  the  conduct  of  their  awn  affairs :  and  thb 
care,  therefore,  which  every  person  of  common  prudence,  and  capable  of 
governing  a  family,  takes  of  his  own  concerns,  or  the  common  prudence 
which  men  of  business  and  heads  of  families  usually  exhibit  in  affairs  which 
ure  interesting  to  them,  is  the  proper  measure  of  that,  which  would  uni- 
formly be  required  in  performing  every  contract,  if  there  were  not  strong 
reasons  for  exacting  in  some  of  them  a  greater,  and  permitting  in  others 
a  less,  degree  of  attention. 

Here  then  we  may  fix  a  determinate  point,  on  each  side  of  which*  there 
is  a  series  consisting  of  variable  terms  tending  indefinitely  towards  the 
above  mentioned  extremes,  in  proportion  as  the  case  admits  of  indulgence 
or  demands  rigour :  if  the  construction  be  favourable,  a  degree  of  care  lest 
than  the  standard  will  be  sufficient;  if  rigorousy  a  degree  more  will  be 
required ;  and,  in  the  first  case,  the  measure  will  be  that  care,  which  every 
roan  of  common  sense,  though  absent  and  inattentive,  applies  to  his  own 
affairs ;  in  the  second,  the  measure  will  be  that  attention,  which  a  man, 
remarkably  exact  and  thoughtful,  gives  to  the  securing,  of  his  personal  pro- 
perty. 

The  fixed  mode  or  standard  may  be  called  '*  ordinary  ;'*  the  degrees  on 
each  side  of  the  standard  being  indeterminate,  need  not  be  distinguished  by 
any  precise  denomination ;  the  first  may  be  called  "  less,"  and  the  second 
"more  than  ordinary"  diligence. (1) 

When  the  contract  is  reciprocally  beneficial  to  both  parties,  the  obliga- 
tion hangs  in  an  even  balance :  and  there  can  be  no  reason  to  recede  from 
the  standard :  nothing  more,  therefore,  ought  in  that  case  to  be  required 
than  ordinary  diligence,  and  the  bailee  should  be  responsible  for  no  more 
than  ordinary  neglect ;  but  it  is  very  different,  both  in  reason  and  policy, 
when  one  only  of  the  contracting  parties  derives  advantage  from  the  con* 
tract 

were  so  delivered  to,  and  received  by  the  de-  charge  therein  mentioned,  8peciiied,and  stated, 

fendants  as  such  carriers  as  aforesaid,  the  de-  were  required  to  be  paid,  over  and  above  the 

fendants  had  caused  to  be  affixed,  and  tliere  ordinary  rate  of  carriage,  as  a  compensation 

was  at  that  time  affixed,  in  the  said  office  and  for  the  greater  trouble  and  .care  to  be  taken 

receiving  house,  according  to  the  form  of  the  for  the  safe  conveyance  of  a  parcel  or  pack* 

statute  in  such  case  made  and  provided,  in  age  eontaining  engravings  of  a  value  exceed- 

legible  characters,  in  a  public  and  conspicuous  ing  10/.,  and  this  the  defendants  are  ready  to 

part  of  the  said  office  and  receiving  bouse,  a  verify,"  &c. 

notice,  whereby  they,  the  defendants,  stated  (1 )  Jones  on  Bailments,  by  Theobald,  5. 
and  notified  that  certain  increased  rates  of 
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.    If  the  bailor  only  receive  benefit  or  convenience  from  the  bailment,  it      Gekkral 

£XTZNT  OF 

would  be  hard  and  unjust  to  require  any  particular  trouble  from  the  bailee,      Liability. 


who  ought  not  to  be  molested  unnecessarily  for  his  obliging  conduct :  if  

more,  therefore,  than  good  faith  were  exacted  from  such  a  person,  that  is, 
if  he  were  to  be  made  answerable  for  less  than  gross  neglect,  few  men,  after 
one  or  two  examples,  would  accept  goods  on  such  terms,  and  social  comfort 
would  be  proportionably  impaired. 

On  the  other  hand,  when  the  bailee  alone  is  benefited  or  accommodated 
by  his  contract,  it  is  not  only  reasonable,  that  he  who  receives  the  benefit 
should  bear  the  burden ;  but,  if  he  were  not  obliged  to  be  more  than  ordi- 
narily careful,  and  bound  to  answer  even  for  slight  neglect,  few  men  (for 
acts  of  pure  generosity  and  friendship  are  not  here  to  be  supposed)  would 
part  with  their  goods  for  the  mere  advantage  of  another,  and  much  con- 
▼enience  would  consequently  be  lost  in  civil  society. 

A  mandatary  as  well  as  a  depositary  can  bind  himself  by  a  special  agree-   Responstbirity 

ment  to  be  answerable  even  for  casualties :  but  neither  the  one  nor  the  other  f^'  ^^^  ^^' 

lect. 
can  exempt  himself  by  any  stipulation  from  responsibility  for  fraud,  or  its 

equivalent,  gross  neglect.  (1) 

It  seems  that  a  carrier  forfeits  the  protection  of  stat.  1 1  Geo.  4.  and   Province  of  the 
lWilL4.  C.68.  when  guilty  of  gross  negligence (2);  but  it  is  the  province  of  ^"5^  ^^^^^'' 
the  jury  to  determine,  whether  the  facts  presented  to  them  amount  to  gross  tion  of  "grosi 
negligence ;  and  where,  in  an  action  against  a  carrier  for  the  loss  of  a  parcel,  n^Hgence.*' 
it  had  been  left  to  the  jury,  whether,  under  the  circumstances,  the  carrier 
had  been  guilty  of  gross  negligence ;  and  they  having  found  that  he  had,  the 
court  of  Common  Pleas  refused  to  grant  a  new  trial,  which  was  moved  for 
on  the  grounds,  1.  That  the  plaintiffs  had  corresponded  by  letters  with  the 
defendant  after  the  loss,  requesting  him  to  apprehend  the  person  to  whom 
the  parcel  had  been  delivered  as  a  swindler;  2.  That  the  intimation  of 
the  value  of  the  parcel  was  not  given  to  the  defendant  at  the  time  it  was 
delivered  at  his  office,  according  to  a  notice  which  was  there  affixed,  limit- 
ing his  responsibility  to  5/.,  except  the  value  of  the  parcel  was  specified 
when  delivered ;  and  lastly,  that  the  property  in  the  goods  contained  in  such 
parcel  had  passed  from  the  plaintiffs  to  the  consignee.  (3) 

A  carrier  was  held  liable  for  gross  negligence,  although  the  goods  were  what  is  negll- 
above  the  value  mentioned  in  his  public  notice,  and  although  they  were  not  g^nc^ 
specially  entered  and  insured  (4);  but  to  render  a  carrier  liable  for  the  loss 
of  a  valuable  parcel  of  plate,  in  a  case  where  the  defendant  relied  on  the 
usual  defence  of  notice,  it  is  necessary  to  establish  a  case  of  gross  negli- 
gence. (5) 

Carriers  and  proprietors  of  coaches  have  \>een  held  responsible  for  **  negli* 
gence:"  —  where  a  parcel  was  sent  by  coach  from  Worcester  to  London, 
directed  to  be  delivered  at  the  latter  place ;  but  upon  its  arrival  in  London 
was  taken  from  the  coach-office  in  a  cart,  under  the  direction  of  one  person 

(1)  Jeremy  on  Carriers,  7.  cit  ShieUt  v.  &  B.  177.     Batton  v.  Donotan,  4  B.  &  A. 

AlnetturM,   1   Hen.    Black.    158.      Jones  81. 

on  Bailments,  by  Theobald,  54.  (4)  Bir/utt  ▼.  WiBan^  2  B.  &  A.  356.'   aC. 

(3)  Owen  V.  BurneUf  2  C.  &  M.  353.     4  not  S.  P.  1  Chitt.  633;     Beck  v.  Ewuny  16 

Tyrw.  133.  East,  244.     8  Camp.  267. 

(3)  Dnff  ▼.  Bwdd,  6  Moore,  469.     3  B.  (5)  Lowt  v.  Booth,  13  Price,  329. 
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Liability. 

DrunkennesB 
of  coachman. 

Goods  im- 
properly se- 
cured; 

improperly 
guarded; 


forwarded  by 
the  wrong 
coach. 


Where  loss  has 
not  arisen  from 
a  tortious  con- 
version. 


only,  for  the  purpose  of  deliirery^  and  ]ost(l): — where  the  stage  waggon  in 
which  a  painting  was  sent  had  seven  horses,  but  ofdy  one  waggoner  (2) :  — 
where  a  bank  parcel  sent  bj  a  stage  coach  was  lost,  and  the  book-keeper, 
thinking  that  the  coachman  (as  was  the  custom)  had  the  parcel  about  his 
person,  did  not  ask  him  about  it  or  look  into  the  coach  for  it,  the  driver 
being  in  liquor  on  his  arrival  (3)  :  —  where  a  common  travelling  trunk  of  a 
large  size,  containing  apparel  and  jewels,  was  lost  by  the  defendant,  a 
carrier,  either  through  his  having  omitted  to  place  it  on  his  coach,  or 
having  fastened  it  there  insecurely  (4) :  —  where  goods  were  sent  packed 
in  a  box  by  the  defendant's  waggon,  which  was  placed  with  its  lid  outwards 
at  the  tail  of  the  waggon,  and  left  during  several  hours  in  the  night  standing 
in  the  road  opposite  an  inn  where  the  waggoner  stopped,  without  any  per- 
son Ui  watch  it,  and  in  consequence  its  contents  were  abstracted  (5) :  — 
where  a  parcel,  containing  property  exceeding  5/.  in  value,  was  delivered 
to  A.  and  B.  to  be  carried  by  their  mail  coach,  accepted  by  them  to 
be  so  carried,  put  into  the  mail,  and  carried  therein  a  short  distance, 
and  then  taken  out  of  the  mail  by  a  servant  of  the  carriers,  and  left  to 
be  forwarded  by  another  coach,  of  which  A.  was  one  of  the  proprietors, 
but  B.  was  not,  and  the  parcel  lost  (6) :  —  where  a  paper  parcel,  con- 
taining notes  of  country  bankers  to  the  amount  of  1300/.,  and  addressed 
to  their  clerk,  in  order  to  conceal  the  nature  of  its  contents,  was  delivered 
to  a  carrier  without  any  notice  of  its  value,  and  booked  to  be  carried  by  the 
mail,  and  accepted  by  him  to  be  so  carried,  but  was  sent  by  a  different 
coach,  and  stolen  or  lost.  (7) 

But  where  one  delivered  goods  of  above  51*  value  to  common  carriers 
to  carry  by  the  mail^  paying  no  extra  price,  and  by  a  public  notice  which 
had  before  reached  the  owner,  the  carriers  had  declared,  they  would 
not  be  accountable  for  any  package  above  the  value  of  5/.  unless  in- 
sured and  paid  for  accordingly:  —  It  was  held,  that  the  goods  having 
been  sent  by  a  different  carriage  and  lost,  the  owner  could  not  recover 
the  value  against  the  carriers;  for  the  loss  happened  by  no  tortious 
conversion,  nor  by  a  renunciation  of  their  character  as  common  carriers,  but 
only  by  a  negligent  discharge  of  their  duty  as  such.  Nor  could  he  recover 
even  the  5/.,  as  by  the  terms  of  the  notice  the  carriers  stipulated  not  to  be 
janswerable  at  all  for  goods  above  5/.  value,  unless  paid  for  accordingly.  (8) 

And  where  the  plaintiff  received  a  parcel  from  G.  to  book  for  London  at 
the  office  of  defendants,  common  carriers,  and  instead  of  obeying  his  in- 
struction, put  the  parcel  into  his  bag,  which  the  defendants  lost,  intending 
to  take  it  to  London  himself: — It  was  held,  that  the  plaintiff  could  not 
recover  damages  from  them  in  respect  of  the  parcel.  (9) 


(1)  Smith   V.  Hornet   2  Moore,    18.       8 
Taunt.  144.     Holfs  N.  P.  C  643.    • 

(2)  Beckford  v.  CrutmU,  5  C.  &  P.  242. 
1  M.  &  Rob.  187. 

(5)  Bodmham  y.  Bennett,  4  Price,  31. 

(4)  Brooke  v.  Pickwick,  4  Bing.  218.     IS 
Moore,  447. 

(5)  Langley  v.  Broum,  1  M.  &  P.  583. 

(6)  Gamett  v.  fnUan,  5  B.  &  A.  53. 

(7)  Sleaty.Fagg,   5  ibid.  342.,  et  vide 
Wright  v.  SneU,  ibid.  350.     Qucare,  Whether 

the  intrusting  valuable  property  to  a  servant, 


of  whose  character  the  carrier  gave  no  ac- 
count at  the  trial,  was  sufficient  to  authorise 
the  jury  to  find  that  the  carrier  had  been 
guilty  of  that  degree  of  negligence,  which 
would  deprive  him  of  the  protection  of  a 
proper  notice  ?  MacUin  v.  Waterhtnue,  2  M. 
&P.  319.     5  Bing.  212. 

(8)  Nicholson  v.  JfUlan,  5  East,  507.     2 
Smith,  107. 

(9)  Miles  v.  CaUk,  6  Bing.  743.     4  M.  & 
P.  630. 
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In  Davis  ▼.  Garrett  (I)  the  defendant  received  on  board  his  barge  certain  Gskjbbal 

lime  to  be  conveyed  for  the  plaintiff  from  Bewly  Cliff  to  London.     The  f,"^^^^ 
master  deviated  from  the  usual  and  customary  voyage,  without  any  justifi- 


able cause,  and  whilst  the  baree  was  so  out  of  her  course  she  encountered   I^wt^uption  of 

ffoods  from 

a  Storm,  and  the  sea  communicating  with  the  lime  caused  it  to  ignite,  baviog  de- 
wherebj  the  barge  and  cai^o  were  lost.     In  an  action  on  the  case  for  the  ▼iated  from  the 
losi  of  the  lime,  the  declaration  alleged,  that  "  it  was  the  duty  of  the  de-  withoJtT^- 
fendant  to  have  carried  and  conveyed  the  lime  by  and  according  to  the  fiable  cause, 
direct,  usual,  and  customary  way,  course,  and  passage,  without  any  volun- 
tary and  unnecessary  deviation  or  departure  from,  or  delay,  or  hindrance  in 
the  same,"  and  averred  the  loss  to  be  by  reason  of  the  deviation  and  depar- 
ture^ and  delay  and  deviation  out  of  such  usual  and  customary  course  and 
passage: — It  was  held,  first,  that  the  damage  sustained  by  the  pluntiff  was 
sufficiently  proximate  to  the  wrongful  act  of  the  defendant,  to  form  the 
subject  of  an  action ;  secondly,  that  the  declaration  was  sufficient  to  sup- 
port a  judgment  for  the  plaintiff. 

A  stage-coachman  is  resnonsible  for  the  loss  of  a  parcel  which  he  insures  Coachmen  car- 
to  carry  without  reward,  if  it  be  lost  through  gross  negligence  on  his  rying^t^out , 
part  (2)  "       • 

If  a  person  who  is  not  a  common  carrier  agree  to  carry  goods  for  hire.  Person  not  a 
he  thereby  agrees  to  make  good»  losses  arising  from  the  negligence  of  his  common  carrier 
own  servants,  although  he  b  not  liable  for  any  loss  from  thieves^  or  from  ^fj^^^ods  for 
aoy  taking  by  force,  or  if  the  owner  accompany  the  goods  to  take  care  of  hire, 
them,  and  be  himself  guilty  of  negligence.  (3) 

The  goods  should  be  properly  packed  when  delivered  to  the  carrier ;   Carrier  cannot 
but  the  carrier  cannot  absolve  himself  from  liability,  where  he  has  the  absolve  himself 
means  of  observing  the  risk  he  runs  in  accepting  the  commodity  to  be  bility'where^he 
carried  in  the  state  it  is  pi*esented  to  him  (4<),  and  with  such  knowledge  has  the  means 
gives  a  receipt,  as  in  the  case  of  a  dog.  (5)  the^'nT^^'* 

The  owner  of  a  ship  was  not  liable  beyond  the  value  of  the  ship  and   Carrism 
freight,  under  stat.  7  Geo.  2.  c.  15.  s.  I.  in  the  case  of  a  robbery,  in  which  Watsr. 
one  of  the  mariners  was  concerned,  by  giving  intelligence  and  afterwards 
sharing  the  spoil.  (6) 

Owners  of  vessels,  &c.  have  been  held  responsible  for  <<  negligence : " 
thus,  on  the  navigation  between  A.  and  C,  the  owners  of  vesseb  having 
given  public  notice,  that  they  would  not  be  answerable  for  losses  in  any 
case,  except  the  loss  were  occasioned  by  the  want  of  care  in  the  master, 
nor  even  in  such  case  beyond  lOLper  cent,  unless  extra  freight  were  paid ; 
the  master  of  one  of  the  ships  took  on  board  the  plaintiff's  goods  to  be 
carried  from  A.  to  B.  (an  intermediate  place  between  A.  and  C*)  and  de- 
livered at  B:  the  vessel  passed  by  B.  without  delivering  the  plaintiff's  goods 
there,  and  sunk  before  her  arrival  at  C,  without  any  want  of  care  in  the 
master,  the  shipowners  were  held  responsible  for  the  entire  loss.(7)  Where 
a  man  undertook  to  carry  goods  from  London  to  Amsterdam,  and  a  pun- 
cheon of  rum  was  accidently  damaged  in  their  being  let  down  into  the 


{ I )  4  M.  &  P.  540.  (5)   Stuart  ▼.  Crawley,  2  Stark.  323. 

(2)  Btttmduxmp  v.  Povfey,  1  M.  &  Rob.  38.  (6)  Sutton  ▼.  Mitchell,  IT,  R,  18.,  sed  vide 

(3)  Bnnd  v.DaU,  8  C.  &  P.  207.  stat.  26  Geo.  3.  c.  86. 

(4)  Beck  ▼.  Evansy  16  East,  244,  (7)  EUU  ▼.  Turner,  8  T.  R.  531. 
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GxKE»AL       hold  of  the  ship  (1) :  and  where  damage  was  done  to  the  cargo  of  a  steam 
LiAjmuwr'     vessel,  by  water  escaping  through  the  pipe  of  a  steam  boiler,  in  conse- 

' quence  of  the  pipe  having  been  cracked  by  frost,  the  shipowners  were 

held  liable  for  the  entire  loss.  (2) 
Improper  In  an  action  against  the  proprietors  of  a  steam  vessel,  to  recover  com- 

8   wage.  pensation  for  damage  done  to  goods  sent  by  them  as  carriers,  if,  on  the 

whole,  it  be  left  in  doubt,  what  the  cause  of  the  injury  was,  or  if  it  may  as 
well  be  attributable  to  the  perib  of  the  seas  as  to  negligence,  the  plaintiff 
cannot  recover ;  but  if  the  perils  of  the  seas  required  that  more  care  should 
be  used  in  the  stowing  of  the  goods  on  board,  than  was  bestowed  on  them, 
'  that  will  be  negligence,  for  which  the  owners  of  the  vessel  will  be  answerable. 
But  whether  in  such  a  case  on  the  arrival  and  detention  by  foul  weather,  of 
the  vessel,  at  a  place  from  which  the  goods  could  be  conveyed  by  land  to 
their  destination,  the  captain  of  the  vessel  is  bound  to  give  notice  to  the  con- 
signee of  the  fact,  to  enable  him,  if  he  think  proper,  to  obtain  the  goods 
earlier  by  sending  for  them,  is  questionable.  (3) 
SiATUTOBT  Previously  to  stat  1 1  Geo.  4*.  and  1  Will.  4.  c  68.,  a  carrier  was  held  to  be 

RxsTfticTioNs  ^Q  insurer  of  the  goods  which  he  carried ;  he  was  obliged  for  a  reasonable 
LiTT  or  Ca»-  reward  to  carry  any  goods  to  the  place  to  which  he  professed  to  carry 
Kixu  BT  Laitd.  goods,  which  were  offered  him  if  his  carriage  would  hold  them,  and  he  was 

informed  of  their  quality  and  value ;  he  was  not  obliged  to  take  a  package, 
the  owner  of  which  would  not  inform  him  what  were  its  contents,  and  of 
what  value  they  were ;  if  he  did  not  ask  for  this  information,  or  if,  when  he 
asked,  and  was  not  answered,  he  took  the  goods,  he  was  answerable  for 
their  amount,  whatsoever  that  might  be  ;  he  might  limit  his  responsibility 
as  an  insurer  by  notice,  but  that  notice  would  not  protect  him  against  the 
consequences  of  a  loss  by  gross  negligence.  (4) 

It  had  become  a  prevalent  practice  for  coach  proprietors  and  carriers  to 
circulate  notices,  limiting  their  responsibility  for  goods  of  more  than  5L 
value,  unless  entered  and  paid  for  accordingly ;  but  this  was  productive  of 
legal  controversies,  and  frequently  inefficacious  from  the  difficulty  of  fixing 
the  consignor  with  a  knowledge  of  the  notice. 

Such  circumstances  were  productive  of  stats.  11  Geo.,4>.  and  1  Will.  4. 
c.  68.,  under  which  mail  contractors,  coach  proprietors,  and  carriers,  are 
not  to  be  liable  for  the  loss  of  certain  goods  above  the  value  of  10/.  unless 
delivered  as  such,  and  increased  charge  accepted.  (5) 

(1)  Goffv.  Clinkardf  1  Wils.  28t^.  precious  stones,  Jewellery,  watches,  docks, 

(2)  Siffsdet  V.  HaUf  4  Bing.  607.  1  M.  &  or  tin^-pieces  of  any  description,  trinkets, 
P.  561.  bills,  notes  of  the  governor  and  company  of 

(S)  Muddle  ▼.  Stride,  9  C.  &  P.  380.     •  the  banks  of  England,  Scotland,  and  Ireland 

(4)  MackUn  y.  Waterhoutef  2  M.  &  P.  319.  respectively,  or  of  any  other  bank  in  Great 
5  Bing.  212.  Riley  v.  Home,  ibid.  217.  Britain  or  Ireland,  orders,  notes,  or  seen- 
224.     2  M.  &  P.  SSI.  rities   for  payment  of  money,   English   or 

(5)  The  provisions  of  stat.  11  Geo.  4.  and  foreign  stamps,  maps,  writings,  title  deeds, 
I  Will.  4.  c.  68.  are  as  follow  .  —  paintings,  engravings,  pictures,  gold  or  silver 

S.  1.  "  That  from  and  after  the  passing  of  plate  or  plated  articles,  glass,  china,  silks  in 

this  act  no  mail  contractor,  stage  coach  pro-  a    manufactured  or  unmanufactured  states 

prietpr,  or  other  common  carrier  by  land  and  whether  wrought  up  or  not  wrought  up 

for  hire,  shall  be  liable  for  the  loss  of  or  with  other  materials,  furs,  or  lace,  or  any  of 

ipjury  to  any  article  or  articles  or  property  them,  contained  in  any  parcel  or  package 

of  the  descriptions  following ;  (that  is  to  say,)  which  shall  have  been  delivered,  either  to  be 

gold  or  silver  coin  of  tliis  realm  or  of  any  carried  for  hire  or  to  accompany  the  person 

foreign  state,  or  any  gold  or  silver  in  a  manu-  of  any  passenger  in  any  mail  or  stage  coach 

factured  or  unmanu&ctured   state,  or  any  or  other  public  conveyance,  when  the  value 
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A  carrier  is  not  entitled  to  the  benefit  of  these  enactments  until  he  causes      Gxmsaal 
a  notice  to  be  fixed  up  in  his  booking  office,  stating  the  increased  rates      Extewt  of 


of  sQch  article  or  articles  or  property  afore-  contractors,  stage  coach  proprietors,  or  other   entitled  and 

Hud  contained  in  such  parcel  or  package  public  common  carriers  as  aforesaid,  for  or  in 

shall  exceed  the  sum  of  10/.,  unless  at  the  respect  of  any  articles  or  goods  to  be  carried 

time  of  the  delivery  thereof  at  the  office,  and  conveyed  by  them ;    but  that  all  and 

warehouse,  or  reeeiving  house  of  such  mail  every   such    mail    contractors,  stage  coach 

contractor,  stage  coach  proprietor,  or  other  proprietors,  and  other  common  carriers  as 

common  carrier,   or  to  his,   her,   or  their  aforesaid  shall  from  and  after  the  said  first 

book-keeper,  coachman,  or  other  servant,  for  day  of  September  be  liable,  as  at  the  common 

the  porpoae  of  being  carried  or  of  acoom-  law,  to  answer  for  the  loss  of  or  any  injury 

panyiag  the  person   of   any   passenger  as  to  any  articles  and  goods  in  respect  whereof 

aforesaid,  the  value  and  nature  oif  such  article  they  may  not  be  entitled  to  the  benefit  of 

or  articles  or  property  shall  have  been  de-  this  act,  any  public  notice  or  declaration  by 

clared  by  the  pes'son  or  persons  sending  or  them  made  and  given  contrary  thereto,  or  in 

delivering    the    same,   and    such   increased  anywise    limiting    such    liability    notwith- 

charge  as  herein-after  mentioned,  or  an  en-  standing. 

gagement  to  pay  the  same,  be  accepted  by  S.  5.  "  For  the  purposes  of  this  act  every 

the  person  receiving  such  parcel  or  package,  office,  warehouse,  or  receiving  house 'which 

S.  2  **  When  any  parcel  or  package  con-  shall  be  used  or  appointed  by  any  mail  con- 
taining any  of  the  articles  above  specified  tractor  or  stage  coach  proprietor  or  other 
shall  be  ao  delivered,  and  its  value  and  con-  such  common  carrier  as  aforesaid  for  the 
tents  declared  as  aforesaid,  and  such  value  receiving  of  parcels  to  be  conveyed  as  afore- 
shall  exceed  the  sum  of  10/L,  it  shall  be  law-  said  shall  be  deemed  and  taken  to  be  the 
fol  for  such  mail  contractors,  stage  coach  receiving  house,  warehouse,  or  office  of  such 
proprietors,  and  other  common  carriers  to  mail  contractor,  stage  coach  proprietor,  or 
demand  and  receive  an  increased  rate  of  other  common  carrier ;  and  that  any  one  or 
cbuge,  to  be  notified  by  some  notice  affixed  more  of  such  mail  contractors,  stage  coach 
in  legible  characters  in  some  public  and  con-  proprietors,  or  common  carrier  shall  be  liable 
s^ieuous  part  of  the  office,  warehouse,  or  to  be  sued  by  his,  her,  or  their  name  or 
other  receiving  house  where  such  parceb  or  names  only ;  and  that  no  action  or  suit 
packages  are  received  by  them  for  the  pur-  commenced  to  recover  damages  for  loss  or 
pOM  of  conveyance,  stating  the  increased  injury  to  any  parcel,  package,  or  person  shall 
rates  of  charge  required  to  be  paid  over  and  abate  for  the  want  of  joining  any  co-pro- 
above  the  ordinary  rate  of  carriage  as  a  com-  prietor  or  co-partner  in  such  mail,  stage 
peosation  for  the  greater  risk  and  care  to  be  coach,  or  other  public  conveyance  by  land 
taken  for  the  safe  conveyance  of  such  valu-  for  hire  as  aforesaid. 

able  articles ;    and  all  persons  sending  or  S.  6.  "  That  nothing  in  this  Act  contained 

delivering  parcels  or  pack^es  containing  shall  extend  or  be  construed  to  annul  or  in 

such  valuable  articles  as  aforesaid  at  such  anywise  affect  any  special  contract  between 

office  shall  be  bound  by  such  notice,  without  such  mail  contractor,  stage  coach  proprietor, 

further  proof  of  the  same  having  come  to  or  common  carrier,  and  any  other  parties  for 

their  knowledge.  the  conveyance  of  goods  and  merchandises. 

Sb  3.  **  Wlien  the  value  shall  have  been  so  S.  7.  "  Th^t  where  any  parcel  or  package 

<iechtfed,  and  the  increased  rate  <^  charge  shall  have  been  delivered  at  any  such  office, 

paid,  or  an  engagement  to  pay  the  same  shall  and  the  value  and  contents  declared  as  afore- 

have  been  accepted  as  herein-before  men-  said,  and  the  increased  rate  of  charges  been 

tuned,  the  person  receiving  such  increased  paid,  and  such  parcels  or  packages  shall  have 

rite  of  charge  or  accepting  such  agreement  been  lost  or  damaged,  the  party  entitled  to 

*hall,  if  thereto  required,  sign  a  receipt  for  recover  damages  in  respect  of  such  loss  or 

the  package  or  parcel,  acknowledging  the  damage  shall  also  be  entided  to  recover  back 

same  to  have  been  insured,  which  receipt  such  increased  charges  so  paid  as  aforesaid, 

1^^  not  be  liable  to  any  stamp  duty  ;  and  if  in  addition  to  the  value  of  such  parcel  or 

>uch  receipt  shall  not  be  given  when  re-  package. 

qaired,  or  such  notice  as  aforesaid  shall  not  S.  8.  *<  That  nothing  in  4his  act  shall  be 
have  been  affixed,  the  mail  contractor,  stage  deemed  to  protect  any  mail  contractor,  stage 
^f>^  proprietor,  or  other  common  carrier  as  coach  proprietor,  or  other  common  carrier 
^^o^esaid  shall  not  have  or  be  entitled  to  any  for  hire  from  liability  to  answer  for  loss  or 
^ioi^t  or  advantage  under  this  act,  but  shall  injury  to  any  goods  or  articles  whatsoever 
be  liable  and  responsible  as  at  the  common  arising  from  the  felonious  acts  of  any  coach- 
law,  and  be  liable  to  refund  the  increased  man,  guard,  book-keeper,  porter,  or  otlier 
rate  of  charge.  servant  in  his  or  their  employ,  nor  to  protect 

S.4.  **  Tliat  from  and  after  the  first  day  any  such  coachman,  guard,  book-keeper,  or 

of  September  now  next  ensuing  no  public  other  servant  from  liability  for  any  loss  or 

notice  or   declaration  heretofore  made  or  injury  occasioned  by  his  or  their  own  per- 

hereafter  to  be  made  shall  be  deemed  or  sonal  neglect  or  misconduct. 

®f>n«trued  to  limit  or  in  anywise  affect  the  S.  9.  *'  That  such  mail  contractors,  stage 

liability  at  conmion  law  of  any  such  mail  coach  proprietors,  or  other  conmion  carriers 
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OiHtKAT.  required  aa  s  compensation  for  the  carriage  of  the  hazardous  articles,  nor 

LwMLrrr'  '"''^**>  "P""  receiving  the  increased  rate,  he  gives,  if  asked  for  it,  a  receipt 

for  the  parcel,  acknowledging  the  insurance ;  and  it  ia  immaterial  whether 

the  ^oteet'  "  ''''^  owner  of  the  good^  has  any  knowledge  of  such  notice. 

oTmiu.!)  Geo,  As  to  every  other  descriptioa  of  goods  not  specifically  mentioned  in  the 

4.uidl'WiU.4.  first  section,  of  whatever  value;  and  as  to  the  descrip^on  of  goods  therein 

■     *  mentioned,  when  not  exceeding  the  value  of  10/.,  the  common  law  liability 

liabilit;  cuuiot  <>'  ^^  carrier  continues,  which  liability  the  carrier  cannot  limit  or  qualify 

tM  qtulifled  bf  by  aoy  public  notice,  aa  he  could  have  done  previously  to  staL  1 1  Geo.  4. 

.public notice.  ^^^  j  ^jj,   ^    ^,   gg 

Cwrier  can  The  fourth  section  leaves  the  carrier  still  at  liberty  to  make  a  special 

*dmLi"'"'        contract  in  the  usual  form  of  entering  into  contracts;  and  it  merely  nul* 
tnet.  lifies  any  inference  of  a  special  contract  from  the  publication  or  receipt  of 

a  general  notice. 
Wiax  a  not  It  has  been  held,  that  bodies  which  are  made  partly  of  the  soft  substancei 

"  fur"  undw       which  is  taken  from  the  skins  of  rabbits,  and  partly  from  the  wool  of  sheep, 
■ULll  Geo.  4.  do  not  come  under  the  description  of  fura  in  the  foregoing  statute  (I);  but 
*"1^  ^      ^    *'■**  ''*  provisions  extend  to  all  the  articles  enumerated  iu  the  first  section, 
although  not  within  the  words  of  the  preamble,  "  an  article  of  great  value 
in  small  compass ."(2) 

To  entitle  a  party  to  recover  for  loss  or  injuiy  to  any  article  of  such  de- 
scription, he  must  give  express  notice  to  the  carrier  of  the  value  and  nature 
of  the  article.  Thus,  where  a  looking-glass  exceeding  the  value  of  lOL  was 
packed  up  in  a  case  and  sent  to  a  carrier's  office,  to  be  conveyed  from 
A.  to  the  house  of  S.,  near  L. ;  in  which  office  a  notice  was  fised  up  in 
the  office,  pursuant  to  11  Geo.  4.  and  1  Will.  4%  c.  68.  s.  2.  The  words, 
"  plate  glass,"  "  looking-glass,"  "  keep  this  edge  upwards,"  were  written  on 
the  case,  but  no  declaration  was  made  of  the  nature  and  value  of  the  article, 
and  no  increased  rate  of  carriage  paid.  The  parcel  was  conveyed  from  L> 
to  the  place  of  its  ultimate  destination  on  a  brewer's  truck,  that  being  the 
usual  mode  in  which  parcels  were  conveyed  in  that  part  of  the  country, 
LooIiQg.glaw  When  the  glass  was  unpacked  it  was  found  to  be  iiroken  ;  —  It  was  held, 
within  the  j[,jj  jj^g  carrier  was  not  responsible  ;  Bayley  B.  observing.  We  are  all  of 

■tsi.  1 1  Geo.  4.  opinion,'  that  a  looking-glass  of  the  dimensions  in  question,  is  an  article 
ud  1  Will.  4.  within  the  meaning  of  the  act  In  the  first  place,  it  falls  within  the  express 
wolds  of  the  first  section,  viz.  as  "  glass."  If  it  was  the  intention  of  the  legis- 
Mr.  Bnroii"  i-'iture  to  confine  the  act  to  '  articles  of  great  value  in  small  compass,'  as  set 
Bnyle)  in  tiirth  in  the  preamble,  I  should  expect  to  find  these  words  in  the  enacting 

^jrcn  V.     ur-     pifnigg  .  «  the  word   '  glass '  is  unqualified  and  unlimited  ;  and  I  cannot  see 

for  bile  sball  not  be  concluded  as  to  llie  agsinit    an;    such    mail    contractor,    Uage 

\a\iie  rfanjr  luch  parca!  or  package  by  the  coach  proprietor,  or  other  common  carrierB 

talue  ui  declared  as  aforesaid,  but  thai  hcor  aforesaid,  for  the  Ior  o[  or  iojury  to  anf 

tlicy  ahall  in  all  cases  be  cnlillcd  to  require,  goods  delivered  to  be  carried,  whether  the 

I'rom  tfae  party  suing  in  respect  of  any  lota  value  of  lueh  gooili  shall  have  been  declared 

ill  injury,  proof  of  the  actual  value  of  the  or  not,  it  shall  be  lawful  for  the  defendantor 

conlenti  by  the  ordinary  legal  evidence  that  defendants  to  pay  money  into  court  in  tb« 

the  mail  coutmctora,  stage  coacli  proprietors,  same  manner  and  with  (he  same  effect  at 

or  other  commaQ  carriers  as  aforesaid  shall  money  may  be  paid  into  court  ill  any  olbet 

be  liable  to  such  damages  unly  ai  shall  be  no  action." 

pr()%ed  m  afori-said,  not  eiccpding  the  ilg-  (1)  Mai/hra  v.  Ntlioa,  6  C.  &  P.  58, 

clarcd    value,   together  with    the   increased  (Z)    Oica  v.  Bumtlt,  S  C.  &  M.  353.     4 

cliarges  si  beCbre  mealioned.  Tyrw.  133. 
8.  10.  "  That  in  all  actiuna  to  be  brought 
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that  we  are  justified  in  saying,  it  applies  to  glass  in  small  compass  only,  and 
not  of  every  description.     The  object  is,  that  the  party  shall  be  put  upon 
his  guard,  not  only  against  theffc,  but  against  the  ordinary  accidents  of  the 
road ;  and  as  some  articles,  and  amongst  them  glassy  require  peculiar  care, 
it  is  proyided,  that  the  carrier  shall  not  be  responsible,  unless  the  value  and 
nature  of  such  articles  or  property  shall  have  been  declared,  and  the  in- 
creased charge,  or  engagement  to  pay  the  same,  have  been  accepted  by  the 
person  receiving  the  parcel  or  package.     Now  it  seems  to  me,  that  the 
object  of  the  act  is  twofold ;  first,  it  is,  that  the  party  receiving  the  article 
may  be  apprised  of  the  nature  of  the  article,  in  order  that  he  may  give  it 
the  greatest  degree  of  protection ;  and^  secondly,  that,  as  he  incurs  an 
additional  danger  and  risk,  he  should  have  an  increased  compensation.     It 
seems  to  me,  that  by  the  terms  of  the  act,  the  plaintifi*  was  required  to  give 
a  specific  notice^  that  the  package  contained  glass  of  the  value  he  seeks  to 
recover;  and  that,  as  he  did  not  do  that,  the  defendant  was  not  responsible." 
*'  As  for  the  cases  of  what  is  called  *  gross  negligence,'  which  throws  upon 
the  carrier  the  responsibility,  when,  but  for  that,  he  would  have  been  exempt, 
I  believe  that  in  the  greater  number  of  them  it  will  be  found,  that  the  carrier 
was  guilty  of  misfeasance.   There  is  no  question  that  here,  the  carrier  would 
not  have  been  justified  in  dashing  the  glass  to  the  ground,  because  that  would 
have  been  acting  as  a  wrong-doer.    In  one  case  the  parcel  was  delivered  to  a 
wrong  person  (1 ) ;  in  another  it  was  carried  beyond  the  place  of  delivery  (2); 
and  in  another  a  dificrent  mode  of  conveyance  was  substituted.  (3)     In 
Smith  V.  Home  (4)  the  carrier's  cart  was  left  standing  in  the  street  unpro- 
tected, whilst  the  porter  went  to  deliver  another  parcel.   In  all  these  instances 
there  was  misfeasance.    Here,  it  seems  to  me,  there  was  no  misfeasance  or 
gross  degree  of  negligence.     The  negligence  imputed  was,  the  carrying  of 
the  glass  along  a  hard  sniooth  road  on  a  truck.     If  the  carrier  had  been  ap- 
prised of  the  contents  of  the  case,  it  might  not  have  been  so  prudent  a  mode 
of  conveyance ;  but  it  was  the  ordinary  mode  of  carriage,  and,  to  induce  him 
to  exercise  more  than  ordinary  care  and  diligence,  he  was  entitled  to  notice." 
Mr.  Baron  Vaughan  concurred ;  but  said,  ''If  gross  negligence  were  made 
out  it  would  be  different,  but  that  was  not  established  here : "  and  Mr. 
Baron  Gurney  said,  ''  I  think   the  .declaration  of  nature  and  value  is  a 
condition  precedent,  and  that  there  ought  td  be  a  nonsuit." 

It  may  be  observed,  that  the  defence  set  up  in  this  case,  namely,  that  the 
value  of  the  goods  was  not  declared,  must  now  be  specially  pleaded ;  it 
cannot  be  given  in  evidence  under  the  general  issue. 

In  Syms  v.  Chaplin  (5)  the  plaintiff*  sent  a  parcel  directed  to  a  person  in 
London,  to  the  postmaster  of  Bradford,  to  be  forwarded  to  Melksham.  The 
postmaster  received  2d.  to  book  the  parcel,  and  sent  it  by  a  mail  cart  to  the 
King's  Arms  inn  at  Melksham.  He  was  accustomed  so  to  take  in  parcels 
for  the  mail  cart.  The  innkeeper  at  M.  booked  the  parcel  to  London, 
charging  2d.  for  ''  booking  "  for  his  own  trouble,  and  also  charging  on  the 
parcel  the  demand  for  carriage  from  Bradford,  which  he  had  paid.  He 
forwarded  the  parcel  by  a  mail  coach,  of  which  the  defendants  were  pro^ 


GnncRAi. 

Extent  or 
LiABiurr. 


What  is  eon- 
sidered  a  re- 
ceiTuig  house 
under  stat.  1 1 
Geo.  4.  and  1 
WilL  4.  c.  68. 


(1)  Duff  v.  Bydd,  S  B.  &  B.  177.  6 
Moore,  469.  Birkett  ▼.  Willath  2  B.  &  A. 
956. 

(2)  EBU  V.  Tttmer,  8  T.  R.  531. 


(3)  Nicholson    V.  WiBan,    5  East, 
Sleat  V.  Fapff,  5  B.  &  A.  342. 

(4)  8  Taunt.  144.     2  B.  Moore,  18. 

(5)  5  A.  &  E.  634. 


507. 


974 


CARRIERS. 


GxVXftAL 
EZTBMT  OF 
LlABIUTT. 


Respontibnity 
limited  beyond 
the  common 
law  exception. 


Loss  not  oe- 
casioned  by  a 
neglect  of  the 
common  and 
ordinary  duty 
of  defendant. 

LiabUity  of 
wharfinger  si- 
milar to  that  of 
a  carrier. 

SrATUToar 

RXSTRICTIOKS 
ON  THE  LlA- 

BiLnr  OF  Caa- 

aiSRS  BT 

Watbr. 

Stat.  7  Geo.  S. 
e.  15. 


prieton,  to  London.  Sereral  coaches  used  to  stop  at  the  King's  Arms ;  the 
mail  pulled  up  there>  but  did  not  change  horses.  The  innkeeper  had  no 
express  authority  from  defendants  to  take  in  parceb^  and  used  his  discre- 
tion in  sending  them  by  mail  or  any  other  coach.  No  regular  booking 
office  was  kept  at  the  King's  Arms.  The  parcel  was  lost ;  —  It  was  held, 
first,  that  for  the  purpose  of  taking  in  the  above  paroel»  the  King's  Anns 
was  a  receiving  hoase  of  the  defendants,  within  stats.  1 1  Geo.  4*  and  1  Will.  4s 
c.  68. ;  secondly,  that  the  plaintiff  might  properly  sue  the  defendants  on  a 
contract  to  carry  from  Melksham  to  London.  The  defendants  pleaded  nan 
assumpsit,  and  that  the  parcel  contained  property  within  the  stats.  1 1  Geo.  4. 
and  1  WilL  4.  c.  68.  s.  1.  above  the  value  of  10/. ;  that  it  was  not  delivered  at  a 
receiving  house  of  the  defendants,  but  to  their  servant ;  and  that  plaintiff  did 
not  at  the  time  of  delivering  the  same  to  such  servant,  declare  the  value  of 
the  parcel,  nor  did  he  ever  pay  any  increased  rate  or  charge  for  it.  Replicar 
tion  de  injurid.  The  jury  found  that  the  house  was  a  receiving  house  of  de- 
fendants, and  it  appeared,  that  no  notice  was  affixed  there  pursuant  to  sect  2. 
of  the  statute.  The  defendant  in  moving  for  a  new  trial  contended  that, 
independently  of  the  enactments  in  those  sections,  the  plaintiff  could  not 
recover,  not  having  declared  the  value  of  the  parcel  to  their  servant,  and 
such  declaration  being  by  sect  1 .  a  condition  precedent  to  the  recovery  of 
damages  for  loss  of  any  goods  there  mentioned  exceeding  \QL  in  value: 
— It  was  held,  that  on  the  third  plea,  and  on  the  finding  of  the  jury,  this 
objection  could  not  be  maintained ;  and  that,  since  the  new  rules  of  plead- 
ing, Hilary  Term,  4  Will.  4.,  such  defence  was  not  open  on  non  assumpsit 

A  carrier  can  limit  his  responsibili^,  where  stat  1 1  Geo.  4.  and  1  WilL  4. 
c  68.  does  not  apply ;  but  if  the  exception  be  beyond  the  common  law 
exception,  it  must  be  specially  proved,  as  in  an  undertaking  to  carry  safely 
certain  goods  by  water,  with  an  exception  of  all  accidents  arising  from 
the  act  of  God,  the  king's  enemies,  fire,  pirates,  and  all  other  dangers  and 
accidents  of  seas,  rivers,  and  navigation  of  what  nature  and  kind  soever.  (1) 

A  carrier  is  liable  for  damage  occasioned  by  running  against  an  anchor 
to  which  no  buoy  appeared  to  be  fastened  (2) ;  but  where  there  is  an  ex* 
ception  in  a  charter-party  of  "  perils  of  the  sea,"  a  loss  from  the  ship's  run- 
ning foul  of  another  by  misfortune  is  within  the  exception,  and  is  a  loss  by 
perils  of  the  sea.  (S) 

On  a  declaration  against  a  lighterman  in  the  common  form  for  negligence, 
the  plaintiff  cannot  recover,  if  it  appear,  that  the  loss  was  not  occasioned  by 
a  neglect  of  the  common  and  ordinary  duty  of  the  defendant  (4) 

The  liability  of  a  wharfinger  who  undertakes  to  convey  goods  from  his 
wharf  to  the  vessel  in  his  own  lighters,  is  similar  to  that  of  a  carrier.  (5) 

Several  acts  have  been  passed  to  limit  the  responsibility  of  shipowners. 
By  stat  7  Geo.  2.  c.  15.  after  reciting  the  liability  of  the  owners  of  vessels 
for  the  loss  of  goods  shipped  on  board  their  vessels,  although  the  loss  was 
occasioned  by  the  master  or  mariners,  without  the  knowledge  or  privity  of 
the  owners,  it  was  enacted  (s.  1.),  '*  That  the  owners  shall  not  be  liable  for 
any  loss  or  dami^e  by  reason  of  any  embezzlement,  parting  or  making 


(1)  Richardson  ▼.  SeweO,  2  Smith,  205., 
▼ide  TrerU  Navig,  Comp,  v.  Wood,  3  Eap. 
N.  P.  C.  127.  4  Doug.  287.  Forward  y, 
Pittard,  I  T.  R.  28.  a. 

(2)  Ibid. 


(3)  BuOer  v.  Fisher,  3  Esp.  N.  P.  C  67. 

(4)  HluilUy  ▼.  Wrayy  ibid.  74. 

(5)  Maving  v.  Todd,  1  Stark.  72.  4  CampL 
225. 
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away  with  (by  the  master  or  mariners)  of  any  gold,  silver,  diamonds,  jewels,      G«i«»ai. 
precious  stones,  or  other  goods  shipped,  taken  in,  or  pat  on  board  any      l^wuLv' 

yessel,  or  for  any  act,  matter  or  thing,  damage  or  forfeiture,  done,  occasioned,  — 

or  incurred  by  the  master  or  mariners,  without  the  privity  of  the  owners, 
further  than  the  value  of  the  vessel  with  her  appurtenances,  and  the  full 
amount  of  freight  due  or  to  grow  due  for  the  voyage." 

The  second  section  provides  the  mode  of  distributing  the  indemnity  in  case 
the  loss  exceeds  the  value  of  the  ship  and  freight.  In  that  case  the  several 
daimaDts  are  to  be  paid  by  average,  according  to  the  proportion  of  their 
losses.  The  third  section  empowers  the  owners  to  file  a  bill  for  the  dis« 
covery  of  the  total  amount  of  the  losses,  requiring  of  them  at  the  same  tinre 
to  pay  the  value  of  their  ship  and  freight  into  court. 

The  first  section  of  this  act  was  held  to  apply  to  a  case  of  robbery  by 
pirates  on  the  Thames,  to  which  one  of  the  mariners  was  accessory,  by 
giving  the  robbers  inteUigence.  (1) 

By  Stat  26  Geo.  3.  c  S6.,  after  reciting,  that  the  former  act  was  confined  Stat.  26  Gco.s* 
to  the  single  case  of  a  loss  happening  with  the  privity  or  through  the  fault  ^  ®^' 
of  the  master  or  mariners,  the  owners,  in  sect  2.,  are  exempted  from  respon- 
sibility in  case  of  loss  or  damage  by  fire ;  and  by  sect.  3.  from  all  loss  in 
any  case  whatever  in  respect  of  gold,  silver,  diamonds,  watches,  jewels,  or 
precious  stones,  unless  the  owner  or  shipper  thereof,  at  the  time  of  shipping 
the  same,  should  insert  in  his  bill  of  lading,  or  otherwise  declare  in  writing, 
their  true  nature,  quality,  or  value. 

The  first  of  these  two  statutes  applies  only  to  the  case  of  a  loss  happen- 
ing by  the  fault  of  the  master  or  mariners.  It  would,  therefore,  not  extend 
to  the  case  of  a  loss  which  should  happen  by  the  fault  or  act  of  any  person 
not  being  either  a  master  or  a  mariner.  But  by  stat  53  Geo.  3.  c  159.  (2),  Stat  5S|Geo.  s. 
the  relief  of  the  former  act  is  extended  to  "  part  owners,"  and  to  the  case  *•  ^^^* 
of  <*  any  loss  or  damage  arising  or  taking  place  by  reason  of  any  act,  ne- 
glect, matter,  or  thing,  done,  omitted,  or  occasioned,"  without  the  privity 
of  the  owners.  Each  of  these  acts  reserves  the  common  law  remedies 
against  the  master  and  mariners ;  and  by  the  last  it  is  declared,  that  it  shall 
not  extend  to  lighters,  or  vessels  used  solely  in  inland  navigation,  nor  to 
any  ship  not  duly  registered.  Though  the  master  through  whose  fault  a 
loss  arises  is  himself  a  part  owner,  the  other  owners  are  entitled  to  the 
benefit  of  the  statute.  (3) 

Stat  6.  Geo.  4.  c.  125.  regulates  the  pilotage  of  vessels  on  certain  days,  Stat,  e  Geo.  4. 
and  within  certain  limits ;  and  that  the  owners  shall  not  be  liable  for  any  ^'  ^  ^* 
loss  arising  in  consequence  of  there  being  no  pilot  on  board,  unless  it  shall 
appear,  that  there  was  a  refusal  to  take  a  pilot  (according  to  the  require- 
ment of  the  act),  or  that  the  master  wilfully  neglected  to  use  all  practicable 
means  of  having  a  pilot ;  but  in  any  case  under  that  act,  the  owners  are 
not  to  be  liable  to  a  greater  amount  thau  the  value  of  the  ship  and  freight, 
and  are  not  to  be  liable  at  all  if  the  loss  happens  through  the  incompetency 
of  the  pilot 

With  respect  to  goods  in  a  carrier  vessel,  which  are  shipped  to  be  stowed  Goods  stowed 
on  deck,  as  they  are,  from  their  situation,  liable  to  be  thrown  overboard  to  ^^ 
lighten  the  vessel  in  case  of  distress,  if  they  are  necessarily  so  thrown  over- 

(1)  SuUm  v.  AOtehe/l,  I  T.  R.  18.  (3)  Ibid. 

(2)  WUmm  T.  Diekton,  2  B.  &  A.  2. 
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OiHUAL       board,  the  currier  is  exooerated.  aod  the  owner  of  the  goods  must  bear  the 
LiuitiTT.       '''■*  vithout  contribution.     But,  if  such  goods  are,  vithont  the  consent  of 

— the  owner,  or  a  general  custom  binding  him,  stowed  on  deck,  and,  on  thai 

CaMciALXEira    *'"^**''°*«  ejected  in  tempestuous  weather,  the  carrier  will  be  chargeable 
viththeloB8.{l) 

If  the  rules  of  commercial  policy  impose  upon  a  carrier  the  responaibiJitia 

of  an  insurer,  his  reward  ought  to  correspond  with  the  greater  warranty 

undertaken,  and  additional  precautions  necessary  to  be  provided  by  him.  (3) 

Wherever  therefore  the  mover  of  goods  has  been  guilty  of  a  fraudulent  re- 

Aet)  which        presentation,  such  fraud  has  been  held  to  excuse  the  carrier.     The  fraud 

j^^^  ^  may  be  effected  either  by  withholding  the  true  contents  when  demanded, 

fraudulent  con-  concealing  it  in  part,  or  in  not  communicating  it,  when  the  carrier  hti 

<*»'ineDt.  publicly  given  notice  that  he  will  not  take  charge  of  goods  of  a  certain 

value,  unless  an  extraordinary  premium  be  paid  for  them. 

Where  a  carrier  gave  notice  by  printed  proposals,  that  he  would  not  be 
answerable  for  certain  valuable  goods,  if  lost,  "  of  more  than  the  value  of  i 
specified  sum,  unless  entered  and  paid  for  as  such ;"  and  goods  of  that  de- 
scription were  delivered  to  him  by  A.,  who  knew  the  conditions,  but,  con- 
cealing the  value,  paid  no  more  than  the  ordinary  price  of  carriage  and 
booking ;  on  a  loss,  the  carrier  was  held,  before  the  statute,  to  be  neither 
liable  to  the  extent  of  the  sum  specified,  nor  to  repay  the  price  actually  paid 
for  the  carriage  or  booking.  (3) 

Where,  on  the  delivery  of  a  box  to  the  carrier,  he  asked  what  was  in  it,  uid 
the  owner  answered  a  book  and  tobacco,  and  in  fact  so  there  was,  but  there 
was  also  lOOl.  besides,  and  the  carrier  was  robbed ;  Rolle  C.  J.  is  reported 
to  have  held  at  Nisi  Prius,  that  the  defendant  was  answerable,  for  the  other 
was  not  bound  to  tell  him  all  the  particulars  in  the  box,  and  it  was  the 
business  of  the  carrier  tj>  have  made  a  special  acceptance.  (4}  But  where  a 
carrier  received  two  bags  of  money  sealed  up,  and  was  told  they  contained 
2001.  and  a  receipt  was  given,  chtuging  10*. 'per  cent,  for  carriage  and  risk, 
and  the  bags  of  which  the  carrier  was  robbed  contuned  400^,  it  was  held, 
that  the  plaintiff  could  not  recover  more  than  2001.  (5)  It  is,  however, 
queationaUe,  whether  the  whole  contract  ought  not  to  have  been  avoided  is 
fraudulent.  (6) 

A  <»jrier  who  has  given  notice  that  he  will  not  be  answerable  for  money 
sent  by  him,  is  nevertheless  responsible  if  it  be  stolen  by  his  servants,  Bnt 
if  the  party  sending  the  parcel  has  given  no  notice  of  the  value,  but  has  at- 
tempted to  disguise  it,  and  has  done  so  sufficiently  to  prevent  the  carrier 
from  taking  particular  care  of  the  parcel,  yet  not  sufficiently  to  conceal  its 
nature  effectually  from  the  carrier's  servants,  he  can  maintain  no  action 
against  the  carrier  for  the  value,  if  the  parcel  be  stolen.  (7) 

A  parcel  containing  200  sovereigns,  inclosed  in  six  pounds  of  tea,  was 
sent  by  coach,  and  paid  for  as  of  ordinary  value,  both  the  party  sending 
and  the  owner  of  the  parcel  being  aware  of  a  notice  by  the  coach  pn>- 

(1)  Jonea  on    BailmeiiU,    by   Theobald,  (4)  S  Bac.  Abr.  (B.)4.,etTlde  AfnyAnirT. 

»iii,  Eami$,  1  C  &  P.  550. 

(_S)   GUAm    1.   FaymUm,    4  Butt.  2301.  (5)  Bull.  N.  P.71.     S  Bac.  Abr.  {B.)  4. 

JWeiWKm  v.  mnan,  5  East,  513.  (6)  3  Start.  Ev.  207. 

(3)  C%  V.    IFittia,   1  Hen.  Black,   S9S.  (7)  Bradltg  t.  Waterlumtt,  M.  &  M.  \Si. 

hM  T.  MotmtaiH,  4  East,  370.  S  C.  ft  P.  318. 
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prietors  limiting  their  responsibility  to  5L     The  parcel  was  stolen  by  one       ^enekal 
of  the  porteTB  of  the  coach,  while  it  was  standing  in  the  street,  at  a  manu-      LiJbiuty! 

factaring  town  in  the  course  of  its  journey.     In  an  action  to  recover  the  

value  from  die  coach  proprietors,  the  defendants  had  a  verdict,  on  the  ground, 
that  the  loss  was  occasioned  by  the  improper  mode  in  which  the  parcel  had 
been  committed  to  their  care.  (1) 

Where  a  carrier  gave  notice,  that  he  would  not  be  answerable  for  parcels 
of  value,  unless  entered  and  paid  for  as  such,  and  the  plaintiffs,  with  a 
knowledge  of  this  circumstance,  delivered  a  parcel  containing  bank  notes  to 
a  large  amount,  without  informing  the  carrier  of  its  contents,  which  was 
afterwards  stolen  :  — It  was  held,  that  the  question,  whether  the  plaintiffs 
had  been  guilty  of  unfair  concealment  by  not  informing  the  carrier  of  the 
nature  and  value  of  the  parcel,  was  properly  left  for  the  determination  of 
the  jury.  (2) 

The  law  contemplates  no  other  bailment  than  that  between  the  owners,  Lxabiuty  tor. 
or  parties  interested,  and  the  original  carrier ;  consequently  common  carriers  Servants. 
are  not  only  responsible  for  their  own  acts,  but  for  those  of  their  servants,       "'?y  ^^^ 
porters,  warehouse- receivers,  &c.  who  are  considered  as  the  carrier^s  servants  the  acts  of  their 
employed  by  him  in  execution  of  the  principal  undertaking ;  and  no  agree-  servants, 
ments  between  these  parties  affect  third  persons ;  and  carriers  cannot  ex- 
onerate themselves  from  their  common  law  liability  to  the  owner,  in  case  of 
undue  delivery,  or  other  injuries  occasioned  by  the  default  of  their  servants. 

Under  these  principles,  if  a  carrier  direct  goods  to  be  sent  to  a  particular  jBooking- 
booking-office,  he  is  answerable  for  the  negligence  of  the  booking-office-  oflfice-keeper. 
keeper.  (3) 

A  booking-office-keeper,  who  also  keeps  a  wine  vault,  is  guilty  of  neg- 
ligence, if  he  allow  goods  to  remain  in  front  of  the  bar,  exposed  to  persons 
coming  in  for  liquor,  even  though  they  are  of  too  large  a  size  to  be  conve- 
niently taken  into  the  bar  behind  the  counter.  (4) 

Where  a  parcel  is  delivered  to  a  driver  of  a  stage  coach  to  be  carried,  the   Coachmen. 
master,  and  not  the  servant,  is  responsible.  (5) 

A  parcel  delivered  to  the  guard  of  a  mail  coach,  and  by  him  to  the   Guards. 
porter  of  the  inn  where  the  mail  stops,  whose  business  is  to  carry  out  the 
parcels  brought  by  the  coach,  receiving  for  such  duty  a  portion  of  the  sum 
demanded  for  earriage,  does  not  make  such  porter  personally  responsible  for 
its  loss.  (6). 

By  Stat.  1 1  Geo.  4.  and  I  Will.  4.  c.68.  s.  8.,  carriers  are  responsible  for  losses   stat  1 1  Geo.  4. 
arising  from  the  felonious  acts  of  their  servants.     Tlie  defendant,  a  carrier,  *"*d  l  WilL  4. 
was  sued  to  recover  the  value  of  a  parcel  lost,  and  slight  evidence  was  given   p  i  *  •^'  ' 
to  nuse  a  suspicion  that  his  servant,  who  was  still  in  his  employ,  had  stolen  of  servants. 
the  parcel :  on  a  verdict  found  for  the  plaintiff,  a  new  trial  was  refused,  on 
the  ground,  that  the  defendant  ought  to  have  called  the  servant  as  witness.  (7) 

(1)  BfwUey  v.  Waterhou$e,  M.  &  M.  154.  y.Eames,  5  D.  &  R.  484.     3  B.  &  C.  601. 
3  C.  &P.S18.  I  C,  &P.  550. 

(2)  Bai$(m  ▼.  Dowtfan,  4  B.  &  A.  21.,  et         (S)  CoUpepper  v.  Good,  5  C.  &  P.  380. 
ride  day  v.   WiOan,    1  Hen.   Black.   298.         (4)  Z>owr  v.  A«//»,  ibid.  175. 

Qfunre,  Whether  the  person  sending  a  parcel  (5)   Williams  v.  Cranston,  2  Stark.  82. 

containing  87/L  by  a  stage  coach,  by  writing  (6)   Cavenagh  v.  Such,  1  Price,  328. 

the  word  "  mourning'*  on  it,  does  not  com-  (7)  Boyce  v.   Chapman,    2  Bing.   N.  C. 

mit  such  a  fraud  on  the  coach  proprietors  as  222     2  Scott,  365.  . 
to  exonerate  them  from  liability  ?     Mayhew 
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GiHiBiL  Althougb  the  liability  of  carriera  attacbes  rram  the  time  of  their  aoeept- 

lITuun'      '•"^  °^  ^^  goods,  whether  that  acceptance  be  apeeial,  or  according  to  the 

— ■  mage  of  their  busineH,  yet  an  acceptance  in  some  way,  either  actual  or  eon- 

;^^^mi^    stnicUve,  is  indispensable.  (1) 

tweitbeTKtud  Where  goods  are  actually  put  into  the  wag^n  or  barge  of  a  carrier,  lie 
■  ">  will  not  be  chargeable,  if  it  appear,  that  there  is  no  intention  to  trust  hin 
with  the  custody,  as,  if  the  owner  be  uniformly  in  the  babit  of  placii^  hit 
own  servant  on  board  as  a  guard,  who  exclusively  takes  upon  himsdf  the 
management  and  custody  of  tfaem.  (2)  But,  the  mere  fact  that  the  owner  or 
bis  servant  goes  with  the  goods,  if  the  other  circumstances  of  the  case  do 
not  ezdude  the  custody  of  the  carrier,  will  not,  of  itself,  exempt  him  from 
responsibility.  (3) 
Natreqxnnblc  But  if  a  parcel  be  given  to  a  waggoner  for  hire  to  carry  for  bis  own  gain, 
for  goodj,  un-    ^„^  n^t  f^^  tl,g  profit  ^f  his  master,  the  master  is  not  liable  in  case  the 

lea  cuned  (or  ,  ,      ,         f    \ 

bia  immediate     parcel  be  lost. '(4) 

P™^  If  a  common  carrier  demand  a  certain  sum  for  booking,  and  refuse  (a 

take  cbai^e  of  goods  unless  such  sum  be  paid,  he  is  not  liable  to  an  adtOD, 
if  they  be  left  without  being  paid  for  and  are  lost.  (5) 

Curier  not  re-       A  carrier  is  not  responsible  for  the  acts  of  bis  servants,  if  such  acts  are  not 

1^'^^tJ^       within  the  general  scope  of  their  situations ;  and  where  a  promise  was  made 
by  the  book-keeper  of  a  carrier  at  the  office,  to  make  compensation  for  the 
loss  of  a  parcel,  it  was  held  not  to  be  binding  upon  the  carrier,  iml^  the 
'  book-keeper  be  shewn  to  be  his  general  agent  (6) 

But  if,  before  sending  goods  by  a  carrier,  the  sender  applies  at  his  wharf  to 
know  at  what  price  certain  goods  will  be  carried,  and  he  is  told  by  a  clerk, 
who  is  transacting  the  business  there,  2s.  6d.  per  cwt.,  and  on  the  £uth  of  thu 
he  sends  the  goods,  the  carrier  cannot  charge  more,  although  it  be  proved,  that 
the  carrier  had  previously  ordered  hb  clerks  to  chaise  all  goods  according 
to  a  printed  book  of  rates,  in  which  3<.  6c^.  per  cwt.  was  set  down  for  goods 
of  the  sort  in  question. {?) 

With  respect  to  what  constitutes  a  partnership,  the  following  cases  will 
'    att'ord  an  illustration. 

A.  and  B,  are  partners  in  the  business  of  public  carriers ;  by  contract 
between  them,  A.  finds  horses  and  drivers  for  certain  stages,  and  B.  supplies 
iliim  for  the  remaining  stages.  But,  notwithstanding  this  division  of  the 
concern  between  them,  they  were  held  responsible  for  the  misconduct  and 
iicgtigenoe  of  their  drivers  and  servants  throughout  the  whole  distance ;  and 
that  it  was  no  defence  to  B.,  that  the  servant  by  whom  an  injury  was  com- 
mitted, was  the  special  servant  of  A.,  and  hired  and  paid  by  A.  alone.  (8) 

Where  the  plaintiff  and  defendant  ran  a  stage  coach  from  Bath  to  London, 
t)ic  former  providing  burses  for  one  part  of  the  road,  and  the  latter  for 
unoltiN,  and  the  profits  of  each  party  were  calculated  according  to  the 
number  of  miles  his  horses  went;  and  tbe  plaintiff  received  the  fates  of  the 


(1)  BobT.Hiff,  lWiIi.381.     B«Aiiiv.        <S) T.  AdbBS,  P<»ke'«  Add    Oa. 

ron.i<.  S  M.  &  S.  172.  185. 

( a)  E.  I.  Camp.  T.  PiUin,  Str.  690,   Jones 
oil  Bailments,  b;  Theobald,  it, 

(3)  CobboM-i.  Douite,  5  S-tp-  N.  P.  C.  41.     . 

(4)  Butkr  T.  Banng,  2  C  &  F.  613. 
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passengers,  and  gave  a  weekly  account  thereof  to  the  defendant :  — It  was  Gekbral- 

held  a  partnership,  (1)  JI^IL^! 
A  special  contract  made  by  one  of  several  joint  coach  proprietors  for  the 


carriage  of  parcels,  is  binding  upon  them  all,  though  some  of  them  became   ^^^'^'^'Jj^ 
proprietors  after  the  contract  was  made.  (2)  become  part- 

And  where  A.,  the  keeper  of  a  coach-office,  and  a  part  owner  in  several  new,  after  the 
coaciies,  made  a  contract  with  B.  for  the  carriage  of  parcels  which  he  was  ^ntract.° 
in  tbe  habit  of  sending  from  that  office  to  various  places: — It  was  held, 
tbat  this  bound  the  owners  of  all  the  coaches  in  which  A.  was  a  part  owner, 
aod  as  well  those  who  became  partners  after  the  making  of  the  contract,  as 
those  who  were  so  before.  (3) 

But  where  two  persons  contracted  to  assist  the  defendant  with  their  re- 
spective horses^  but  to  give  in  their  accounts  separately :— they  were  held  to 
be  separate  contracts.  (4) 

A.,  B.,  See,  were  common  carriers  from  L.  to  F.,  a  separate'  portion  of  Fttrticipation 
the  road  being  allotted  to  each,  and  it  was  ako  stipulated,  that  no  part-  ™  P^o^^ 
nership  should  exist  between  them.  A.,  for  himself  and  the  other  parties, 
agreed  with  the  Mint  to  carry  coin  from  L.  to  F.^  and  afterwards  made 
another  agreement  with  the  Mint  to  carry  other  coin  to  places  on  the  road  : 
— It  was  held,  that  the  parties  were  entitled  to  share  in  the  profits  o£  this 
agreement  (5) 

If  several  persons,  with  their  several  property,  horse  with  horses  the  Joint  contri- 
several  stages  of  a  coach,  in  the  general  profits  of  which  they  ar^p  partners,  hution. 
they  are  not  all  jointly  liable  for  goods  furnished  to  one  partner  for  the  use 
of  the  horses  drawing  the  coach  along  his  part  of  the  road.  (6) 

If  a  party  recover  damages  in  case,  against  one  of  two  joint  proprietors 
for  an  injury  sustained  by  the  negligence  of  their  servants,  such  proprietor 
may  maintain  an  action  against  his  co-proprietor  for  contribution,  if  he 
prove  at  the  trial,  that  he  was  not  personally  present,  when  the  accident 
happened.  (7) 


3.   COHVEYANCE   OP   GoODS. 

Common  carriers  are  bound  to  receive  and  carry  the  goods  of  the  subject  CovvxrAKci 
for  a  reasonable  reward  (8) ;  but  if  the  waggon  be  full,  and  goods  are  forced  ®'  Goods. 
on  the  carrier,  he  is  released  from  responsibility.  (9) 

(1)  Fmmmt  t.  Coupland,  9  Moore,  319.  (9)  Lovett  v.  Hohbk,  2  Show.  127.      The 
SBing.170.     IC.  &P.  275.  defendant,  a  common  carrier  to  and  from 

(2)  iTeUy  t.  Meart,  8  D.  &  R.  289.     5  B.,  through  W.   to  R.,  employed  distinct 
B.  k  C.  504.  boats  to  carry  to  and  from  B.  to  R.,  and  to 

(3)  Ibid.  and  from  B.  to  W.,  which  passed  on  different 

(4)  Smith  ▼.  Taylor,  2  Chitt.  142.  days ;  the  plaintiff*  knowing  this,  and  having 

(5)  J^KHeS  V.  Anstwicky  1  Sim.  54.  com  at  W.,  which  was    threatened  to  be 

(6)  Barton  y.  Hanson,  2  Taunt.  49.  2  seised  by  a  mobf  writes  to  defendant  at  B., 
^^*o>p.  97.  to  send  a  private  boat  quickly,  on  account  of 

(7)  Wocley  V.  Batte,  2  C.  &  P.  417.,  sed  the  state  of  the  country,  to  take  the  corn  to 
vide  Menyweather  v.  Nixan,  8  T.  R.  186.  B.,  to  which  the  defendant  not  returning 

(8)  1  Rol.  Abr.  2.  Action  sur  Case  (C.)  any  answer,  and  plaintiff  fearing  to  wait  till 
pi.  1.  Harrit  v.  Paektoood,  3  Taunt.  264.  the  defendant's  boat  would,  in  the  usual 
BatMon  V.  DonovaUf  4  B.  &  A.  39.  Hyde  v.  course  of  emjployment,  go  from  W.  to  B., 
Proprietors  of  Trent  jr  Mersey  Navig,  Comp,  stopped  the  boat  passing  by  from  R.  to  B., 
1  £sp.  N.  P.  C.  37.  and  without  disclosing  the  circumstances  to 
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COMTXTAVCX 

or  Goods. 


Dudes  of  car- 
riers arecreated 
by  the  posses- 
sion of  the 
goods. 


Dbutkkt  or 
Goods  bt 
comsiomor  to 
CA&aixE. 


Liability  of 
carrier  for  the 
safety  of  goods, 
attaches  imme- 
diately upon 
delivery. 


Carriers  must  also  take  due  care  of  goods  in  transitu  ;  they  must  deliver 
them  safely,  and  in  as  good  condition  as  they  were  received ;  or  in  default, 
they  must  make  tsompensation,  for  any  loss  or  damage  to  them  while  in 
custody.  (1) 

It  is  the  possession  of  the  goods  which  raises  the  duty,  and  in  order  to 
charge  n  particular  carrier,  some  proof  is  necessary,  that  the  goods 'were  re- 
ceived by  an  authorised  agent  on  his  behalf,  and  that  he  is  in  the  exercise 
of  such  public  employment ;  for  an  actual  or  constructive  acceptance  of  the 
goods  is  indispensable.  (2)  Thus,  evidence  that  at  the  door  of  a  booking 
office,  there  was  a  board  on  which  was  painted  **  conveyances  to  all  parts  of 
the  world,"  and  a  list  of  names  of  places,  was  considered  not  to  be  sufficient 
proof,  that  the  owner  of  the  office  was  a  common  carrier,  6o  as  to  chai*ge  him 
for  the  loss  of  a  box  that  was  booked  there.  (3) 

Where  goods  are  to  be  conveyed  by  a  common  carrier,  they  should  be 
regularly  left  at  the  usual  booking  office,  and  entered  there  and  paid  for  (4>) ; 
because  the  mere  leaving  of  goods  at  an  inn-yard,  from  whence  a  carrier 
sets  out,  is  no  delivery  to  the  carrier  (5).  The  delivery  of  a  parcel  to  the 
driver  of  a  stage  coach,  is  a  sufficient  delivery  to  render  the  master  Hable(6)« 
drivers  of  coaches,  porters,  and  warehouse-receivers,  even  though  they  re- 
ceive a  separate  charge  for  their  trouble,  being  the  carrier's  servants.  (7) 

Where,  in  an  action  for  the  loss  of  a  parcel,  the  shopman  of  the  consignee 
proved,  that  he  did  not  know  of  the  delivery  of  the  parcel,  and  believed  that 
if  could  not  have  been  delivered  without  his  knowledge :  —  It  was  held,  to 
be  primd  facie  evidence  of  non  delivery,  or  at  all  events,  sufficient  to  call 
on  the  plaintiff  to  prove  a  delivery  to  the  carrier.  (8) 

So  where  goods  were  delivered  at  a  wharf  to  an  unknown  person  there, 
and  no  knowledge  of  the  fact  was  brought,  home  to  the  wharfinger  or  his 
agents,  this  was  held  not  a  sufficient  delivery  to  charge  liirn  either  as  whar- 
finger or  carrier  with  the  custody  of  the  goods.  (9) 

The  liability  of  the  carrier  for  the  safety  of  goods  attaches  immediately 
upon  delivery  (10),  and  continues  until  the  property  is  vested  in  the  hands 
of  the  consignee  by  actual  delivery,  either  by  custom  or  contract,  or  that 
the  goods  have  arrived  at  their  destination,  and  no  further  duty  remains  to 


the  boatman,  prevailed  on  him  to  take  the 
corn  on  board,  and  then  dispatched  him  for* 
ward  in  the  night,  having  privately  sent  orders 
to  open  the  lock  at  any  time  when  he  should 
pass.  After  a  verdict  for  the  defendant,  nega- 
tiving that  the  corn .  w^s  delivered  in  the 
usual  course  of  dealing  as  a  common  carrier: 
—  It  was  held,  that  the  verdict  might  be 
sustained  either  on  the  general  ground  of 
fraud  in  the  plaintiff,  or  on  the  circum- 
stances of  the  case,  furnishing  altogether 
evidence  of  a  tacit  stipulation  on  the  part  of 
defendant  to  do  the  best  he  could,  but  not  to 
be  answerable  as  a  common  carrier  for  tlie 
violence  of  the  mob,  or  because  it  did  not 
appear  that  the  boatman,  whose  ordinary 
employment  was  between  R.  and  B.,  had 
authority  from  the  defendant  to  accept  the 
goods  at  W.  for  B.,  much  less  to  accept 
them  in  that  manner.  Edwardt  v.  Sherrattf 
1  East,  604. 
(1)1  Rol  Abr.  2.  Action  sur  Case  (C.) 


pi.   1.     Oolden  ^.   Mamnrng,  S  Wils.  429. 
2  W.  Black.  916.     BulL  N.  P.  70.  (a.) n.  b. 

(2)  Jones  on  Bulments,  by  Theobald,  xv. 

(3)  Uptton  V.  Slark,  2  C.  &  P.  598.,  vide 
etiam  Sdway  v.  HoUoway,  1  Ld.  Raym.  46. 
JSuckman  v.  Levi^  3  Camp.  414.  James  v. 
Jones,  3  Esp.  N.  P.  C.  27.  Cobban  v.  Downe, 
5  ibid.  41 .  Hawkin*  v.  Rutt,  Peake*s  N.  P.  C. 
1 86.  Packard  v.  Getman,  6  Cowen's  R^.  757. 
Robinwn  v.  Dunmortf  2  B.  &  P.  419. 

(4)  BneknuM  v.  Levi,  3  Camp.  414. 

(5)  Sdwaif  V.  HcUoway,  1  Ld.  Raym.  46. 

(6)  WiUiame  v.  Cranston,  2  Stark.  83. 
Gouyer  v.  JoUy,  Holt's  N.  P.  C.  317. 

(7)  Hyde  v.  Trent  §^  Mersey  Navig,  Comp, 
1  Esp.  N.  P.  C.  36. 

(8)  Griffiths  V.  Lee,  tC.&F.l  10. 

(9)  Sdway  v.  HoUoway,  1  Ld.  Raym.  46. 
Buckman  v.  Levi,  3  Camp.  414. 

( 1 0)  Thomas  v.  Day,  4  Esp.  N.  P.  C.  268. 
CMan  V.  Downe,  5  ibid.  43. 
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be  performed  by  the  carrier  (1);  or  that  the  property  is  resumed  by  the     ^^^^^^' 

consignor  in  pursuance  of  his  right  of  stoppage  in  transitu  i — and  the  law  '- — 

contemplates  no  other  bailment,  than  that  between  the  owners  or  parties 
interested  and  the  original  carrier. 

Where  a  common  carrier  between  A.  and  B.  (employed  to  carry  goods 
from  A.  to  B.  to  be  forwarded  by  a  distinct  conveyance  to  C.)  carried  them 
to  B.,  and  there  put  them  in  his  warehouse,  in  which  they  were  destroyed  * 
by  aD  accidental  fire,  before  he  had  an  opportunity  of  forwarding  them: — 
It  was  held,  he  was  not  answerable  for  the  loss,  because  upon  the  arrival  of 
tbe  goods  at  B.  his  duty  as  carrier  terminated,  and  he  became  a  mere  ware- 
bonsemaa  (2) ;  not  undertaking  for  their  further  transportation. 

A  carrier  is  bound  to  deliver  goods,  when  any  special  contract  or  local  Delitxrt  or 
custom  or  usage  exists,  or  that  it  be  the  general  course  of  his  trade  so  to  ^^^^  ■'' 
do.  (3)    And  it  seems  the  carrier  is  bound  generally  to  make  a  delivery  to  yfYiete  and  to 
the  owner,  if  no  custom  or  contract  exist  to  the  contrary  (4) ;  but  it  is  the  whom,  carrier 
duty  of  all  carriers  to  give  notice  of  the  arrival  of  the  goods  to  the  con-  }^"°**  *f,*^®" 
signee,  whether  bound  to  deliver  them  or  not  (5) 

If  a  carrier  deliver  goods  to  a  wrong  person,  though  by  mistake^  he  thereby  Delivery  to  a 
becomes  an  actor,  and  is  guilty  of  a  conversion  for  which  trover  will  lie.  (6)  ^^o°g  person. 

And  it  seems,  that  a  carrier  is  not  discharged  by  delivering  the  goods  to 
a  wharfinger,  whose  wharf  he  uses,  but  continues  to  be  liable,  until  they  are 
received  by  the  party.  (7) 

In  Stephenson  v.  IIart(S)  goods  were  sent  by  a  carrier,  who  could  not 
discover  the  consignee  at  the  place  to  which  they  were  directed^  but  re- 
ceived letters  from  a  stranger  ordering  them  to  be  sent  elsewhere^  which  he 
did.  The  transaction-  being  fraudulent  on  the  consignor  by  some  person 
unknown,  the  consignor  reisovered  against  the  carrier,  the  latter  having 
been  guilty  of  negligeiice  in  so  delivering  the  goods.  And  on  a  motion 
for  a  new  trial,  it  was  held  rightly  left  to  the  jury  to  say,  whether  the 
defendant  had  delivered  the  parcel  according  to  the  due  course  of  business ; 
and  that  it  was  not  requisite  to  be  left  to  the  jury,  whether  it  was  delivered 
to  the  person  to  whom  it  was  consigned. 

A  carrier  is  bound  to  deliver  a  parcel  at  the  place  to  which  it  is  directed ;  Parcels  must 
and  where  a  parcel  of  ffoods  was  directed  to  "  Mr.  James  Parker,  High  ^  delivered  in 

accordance 

Street,  Oxford,"  who,  on  being  applied  to,  said,  that  he  expected  no  such  ^^^i,  ^heir 
parcel,  and  it  was  afterwards  delivered  to  a  person  who  called  at  the  de-  directions, 
fendanfs  office,  claiming  it  as  his,  and  wiio  paid  the  carriage  for  it,  the 
carrier  was  held  responsible.  (9) 

A  carrier  is  likewise  bound  to  deliver  goods  entrusted  to  him,  at  the 

(1)  Storr  v.  Crowley,  1  M*Clel.  &  Y.  129.      ley,  1  M'Clel.  &  Y.  129.   Stephenson  v.  Harty 

(2)  Garside    v.   Trent   Navig.    Comp,    4     1  M .  &  P.  357.     4  Bing.  476. 

T.  R.  581.  (5)   Golden  v.  Manninp,  2  W.  Black.  916. 

(3)  Golden  ▼.  Manning,  2  W.  Black.  916.  (6)  Void  v.  Harhotde,  Peake*8  N.  P.  C. 
3  Wih.  429.  Hyde  v.  Trent  Navig.  Comp,  49.  Syeds  v.  Hay,  4  T.  R.  260.  Ross  v. 
5  T.  R.  389.    Catley  ▼.  WhUringham,  Peake's  Johnson,  S  Burr.  2825. 

N.  P.  C.  202.       Watddl  v.    MouriVyan,   2  (7)   JVardeU  v.  Mourillyan,  2  Esp.  N.  P.  C. 

Esp.  N.P.C.693.  InrefFeW,  STaunt.  443.  693. 

(4)  Duff  v.  Budd,  8  B.  &  B.   177.       6  (8)  1  M.&  P.  357.     4  Bing.  476. 
Moore,  469.     Bodenham  v.  Bennett,  4  Price,  (9)  Duff^y.  Budd,  6  Moore,  469.     3  B.  & 
31.    Birkett  ▼.  WiOan,  2  B.  &  A.  356.    Gar-  B.  177. 

««  ▼.  WiOan,   5  ibid.  58.       Storr  v.  Crow- 
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COVTCYAKCS 

OF  Goods. 

Goods  to  be 
delivered  in  a 
particular 
manner. 


Loss  by  fire. 


Delivery  to 
guardians. 


Delivery  at 
booking  office 
is  a  delivery  to 
the  carried. " " 


What  is  not  a 
delivery  of 
goods  to  a  car- 
rier. 


place  to  which  they  are  addressed ;  and  if  he  deliver  them  elsewhere,  trover 
lies  against  hiin.(l) 

Where  an  order  is  given  to  a  carrier,  antecedently  to  the  delivery  of 
goods,  who  assents  to  deal  with  them  when  delivered  in  a  particular  manner, 
a  duty  is  imposed  on  him,  on  the  receipt  of  the  goods,  to  deal  with  them 
according  to  the  order  previously  given  ;  and  the  law  implies  a  promise  by 
him  to  perform  such  duty.  (2) 

If  a  consignee  of  goods  require  goods  to  be  delivered  to  himself  on  board 
of  the  ship,  and  directs  them  not  to  be  landed  on. a  wharf,  it  is  said,  the 
master  must  obey  the  request ;  for  the  wharfinger  <  has  no  right  to  insist 
upon  the  goods  being  landed  at  his  wharf,  although  the  vessel  be  moored 
against  it.  (3) 

If  A.  send  goods  by  B.,  who  says,  *^  I  will  warrant  they  shall  go  safe;" 
B.  is  liable  for  any  damage  sustained  by  the  goods,  notwithstanding  A.  send 
one  of  his  servants  in  B.'s  cart  to  look  after  them.  (4) 

If  common  carriers  from  A.  to  B.  charge  and  receive  for  cartage  of  goods 
to  the  consignee's  house  at  B.  from  a  warehouse  there,  where  they  usually 
unloaded,  but  which  does  not  belong  to  them,  they  must  answer  for  the  goods 
if  destroyed  in  the  warehouse  by  an  accidental  fire,  though  they  allow  all  the 
profits  of  the  carriage  to  another  person^  and  that  circumstance  was  known 
to  the  consignee.  (5) 

Guardians  of  a  female  under  age,  who  had  eloped^  are  justified  in  detain- 
ing her  clothes ;  and  a  carrier  to  whom  they  had  been  delivered  for  the 
purpose  of  conveyance,  is  justified  in  delivering  them  over  to  the  guar- 
dians. (6) 

If  in  an  action  against  a  carrier,  it  appear  that  the  agent  of  the  plaintiff 
went  to  the  carrier's  booking  office,  and  desired  that  a  man  should  be  sent 
to  the  agent's  house  to  fetch  a  package,  and  one  of  the  carrier's  men  ac- 
cordingly fetch  the  package  from  the  agent's  house,  and  bring  it  to  the 
booking  office,  this  is  a  delivery  by  the  plaintiff  to  the  carrier,  as  for  this 
purpose,  the  carrier  s  man  is  to  be  considered  as  the  plaintiff's  servant.  (7) 

If  goods  be  delivered  to  a  carrier  under  a  modified  contract,  that  the 
owner  should  go  with  them,  and  take  care  of  them,  that  is  not  a  delivery  of 
the  goods  to  the  carrier  as  a  common  carrier.  (8) 


COMVXTANCB 

OF  PSBSONS. 


4.  Conveyance  of  Persons. 

A  carrier's  contract  to  carry  passengers  (9)  commences  upon  payment  of 
the  fare  (10)  ;  and  he  is  bound  upon  a  tender  of  the  fare  to  accept  the  in- 
dividual as  a  passenger,  provided  his  vehicle  can  afford  aocommodation#(ll) 


(1 )  Stephetifon  v.  Hartt  1  M.  &  P.  357.    4 
Bing.  476. 

(2)  Streeter  v.  Horlock,  7  Moore,  283.     I 
Bing  34. 

(3)  Syed»  v.  Hay,  4  T.  R.  260. 

(4)  Robinson  v.  Dunmore,  2  B.  &  P.  416. 
(6)  Hyds  V.  Trent  ^  Mersey  Navig*  Comp, 

5  T.  E.  889.     1  Esp.  N.  P.  C.  36. 

(6)  Barker  v.  Taylor,  1  C.  &  P.  101. 

(7)  Boys  V.  Pink,  8  ibid.  361. 

(8)  Brind  v.  Dale,  ibid.  507. 


(9)  Stat.  2  &  3  Will.  4.  c  120.  is  that  by 
which  the  duties,  licenses,  number  of  pas- 
sengers, luggage,  &C.  as  regards  stage  car- 
riages arc  now  regulated. 

(10)  i&rv.  Mountain,  1  Esp.  N.  P.  C.  27. 

(11)  Jones  on  Bailments,  by  Theobald, 
xxvi.  Bretherton  v.  Wood,  3  B.  &  B.  54. 
9  Price,  408.  6  Moore,  14 1 .  Ansell  v. 
Waterhouse,  2  Chitt.  I.  Matsiter  v.  Cooper, 
4  Esp.  N.  P.  C.  260. 
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The  distincticHi  between  a  contract  to  cany  goods^  and  one  to  cany  pas-    Cokyeyahc« 
sengen  is,  that  for  tbe  safety  of  the  goods  the  carrier  is  liable  at  all  eyents^ 


except  where  it  arises  from  the  act  of  God  or  the  king's  enemies ;  but  he  Distinction  be- 

does  not  warrant  the  safety  of  the  passengers  ;  his  undertaking  as  to  them  J^^to  *'"*" 

goes  no  farther  than  this,  that  as  far  as  human  cafe  and  foresight  can  go^  goods  and  one 

he  will  proyrde  for  their  safe  conveyance.  (1 )    But  where  the  breaking  down  ***  ^^"'y  P**- 

or  overturning  of  a  coach  is  proved,  negligence  in  some  proper  precaution  ^    y 

is  always  implied  on  the  part  of  the  owner,  and  it  is  cast  upon  him  to  rebut  implied  where 

the  presumption,    ^hus,  in  an  action  against  the  proprietor  of  a  stage  coach  ^  <^o«<^  i^  over- 

for  negligence,  whereby  the  coach  broke  down,  and  the  plaintiff  travelling 

by  it  as  a  passenger  was  hurt :  —  It  was  held,  that  if  primd  facie  evidence 

were  given  of  the  coach  having  broken  dawn,  it  would  raise  the  presump-  * 

tion  of  negligence  (2),  and  it  then  became  incumbent  upon  the  defendant 

to  shew  ^<  that  the  coach  was  as  good  a  coach  as  could  be  made ;  that  the 

driver  was  as  skilful  a  driver  as  could  any  where  be  found ; "  and  that  '*  the 

damage  arose  from  what  the  law  considers  a  mere  accident."  (3) 

But  proof  that  at  the  time  of  the  accident  there  were  more  passengers  Illegal  number 
than  the  statute  allows,  is  conclusive  evidence  of  negligence.  (4)  of  passengers. 

Coach  proprietors  are  bound  to  provide  coaches  reasonably  strong  and  Proper  car- 
snffident  for  the  journey,  with  suitable  harness,  trappings,  and  equipments,  '*"*^fr"*  ^ 
and  to  make  a  proper  examination  thereof  previous  to  such  journey ;  and  if 
they  do  not,  and  by  the  insecurity  of  the  coach  a  passenger  is  injured,  an 
action  is  maintainable  against  the  coach  proprietors  for  negligence,  though 
the  coach  might  have  been  examined  previous  to  the  second  journey  before 
the  accident,  and  though  it  might  have  been  repaired  at  the  coachmakerls 
only  three  or  four  days  before:  the  owner  is  also  liable  if  an  accident  hap-  DefectiTe con* 
pen  from  a  defect  in  the  original  construction,  although  the  defect  be  out  •*"*^**°' 
of  sight,  and  not  discoverable  upon  ordinary  examination  (5) :  and  where  a 
coach  had  no  iron  railing  upon  the  roof  between  the  passengers  and  the 
luggage,  and  by  a  sudden  jolt  one  of  the  passengers  broke  her  leg,  the 
defendant  was  held  responsible  for  negligence,  the  jury  stating,  that  they 
found  for  the  plaintiff  on  account  of  the  improper  construction  of  the  coach 
and  of  the  luggage  being  on  the  seat  (6) 

So  likewise,  if  through  the  default  of  a  coach  proprietor  iii  negleeting  to   Passenger 
provide  proper  means  of  conveyance,  a  passenger  be  placed  in  so  perik>us  v^^  ^^  * 
a  situation,  as  to  render  it  prudent  for  him  to  leap  from  the  coach,  whereby  situation. 
he  suffers  bodily  hurts,   the  proprietor  will  be  responsible  in  damages, 
although  the  coach  was  not  actually  overturned.  (7) 


0)  Bjstat.  2&3WiU.  4.  c.  120.  s.  4».,  By  stat  2  &  3  Will.  4.   c.  120.    s.  34.,  a 

if  tbe  driver,  or  conductor,  or  guard,  of  any  penalty  of  5L  is  incurred  by  any  proprietor  of 

stage  carriage,  or  any  other  person  having  a  stage  carriage  for  every  passenger  conveyed 

the  care  thereof,  shall  through  intoxication  or  above  the  number  authorised  by  the  license. 

P^KiigeDce,  or  by  wanton  and  furious  driv-  (5)  Bremner  v.  ifiUianu,   I  C.  &  P.  414. 

ing)  or  by  or  through  any  other  misconduct,  CrqfU  v.    Wattrhoute,    11  Moore,    133.     3 

endanger  the  safety  of  any  passenger  or  other  Bing.  321.     Jones  v.  Boyce,  1  Stark.  493. 

perK»n,  or  shall  injure  or  endanger  the  pro-  Ckrutie  v.  Griggty  2  Camp.  80.      Sharp  v. 

perty  of  the  owner  or  proprietor  of  such  Grey,  9  Bing.  457.     2  M.  &  Sc.  620. 

stage  carriage,  or  of  any  other  person,  every  (6)   Curtis  r.  Drinkwater,  2  B.  &  Ad.  169. 

neb  person  so  offending  will  forfeit  51.  By  stat.  2  &3  Will  4.  c.  120.  s.  42.,  stage 

(S)  Christie  v.  Griggs^  2  Camp.  79.  carriages  must  have  a  separate  division  for 

(3)  Per  Sir  James  Mansfield,  C.  J.    Ibid,  luggage  on  the  roof,  under  a  penalty  of  52. 

(4)  Israd  v.  Clark,  4  Esp.  N.  P.  C.  259.  (7)  Jones  v.  Boycsy  1  Stork.  493. 
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CoNVETAKCB        Whcrc  ED  accideiit  is  occasioned  by  a  stage  coach  being  loaded  with  a 
•     greater  number  of  passengers  than  its  strength  or  construction  will  allow  it 


Coach  laden       to  bear^  it  is  no  excuse,  that  the-  number  does  not  exceed  the  statute  allow- 

with passengers  anccfl) 
or  lugeage  ^   ' 

above  its  Coach  proprietors  are  also  bound  not  to  overload  the  coach  with  luggage, 

strength.  ^nd  to  take  care  that  the  weight  is  suitably  adjusted,  so  that  the  coach  is 

not  top-heavy  and  made  liable  to  overset  (2) ;  but  they  are  bound  to  re- 
ceive and  to  take  care  of  the  luggage  customarily  allowed  to  passengers  to 
carry.  (3) 
Competency  Xhe  coachman,  either  of  a  mail  or  stage  coach,  must  have  competent 

coachmen.  ^^t  and  must  use  that  skill  with  diligence ;  he  must  be  well  acquainted 

*  with  the  road  he  undertakes  to  drive ;  he  must  be  provided  with  steady 

horses,  a  coach  and  harness  of  sufficient  strength,  and  properly  made,  and 
also  with  lights  by  night     If  there  be  the  least  failure  in  any  one  of  these 
things,  the  duty  of  the  coach  proprietors  is  not  fulfilled,  and  they  are  re- 
sponsible for  any  injury  or  damage  that  happens.''  (4) 
Customary  The  customary  rules  of  driving  are,  first,  that  in  meeting,  each  party 

rules  for  dnv-     ^^S^  bear  or  keep  to  the  left ;  secondly,  that  in  passing,  the  foremost  per- 
son bearing  to  the  left,  the  other  shall  pass  on  the  off  side ;  thirdly,  that 
in  crossing,  the  driver  coming  transverse  shall  bear  to  the  left  hand,  so  as 
to  pass  behind  the  other  carriage.  (5) 
Proprietors  an-       The  proprietor  of  a  stage  coach  is  answerable  for  the  negligence  of  the 
swerableforthe  driver,  from  the  usual  place  of  taking  passengers,  not  only  till  the  coach 
drivers.  arrives  at  its  destination,  biit  till  the  passengers  are  safely  set  down  (6) ; 

and  if,  when  dangers  occur,  the  driver  of  a  stage  coach  does  not  take  the 
safest  course,  the  owner  is  responsible  for  the  mischief  which  ensues  (7) ; 
and  he  cannot,  in  such  case,  insist  upon  the  fact,  that  he  kept  to  his  own 
side  of  the  road.  (8) 
Deviadon  from  A  <;oachman  is  not  justified,  when  no  obstruction  exists,  in  deviating 
the  road.  from  the  road  :  thus,  where  the  driver  of  a  stage  coach  gathered  a  bank, 

and  upset  the  coach,  having  passed  the  spot  where  the  accident  happened 
twelve  hours  before,  but  in  the  interval  a  landmark  had  been  removed.  In 
an  action  for  a  consequent  injury,  the  judge  told  the  jury,  that  as  there  was 
no  obstruction  in  the  road,  the  driver  ought  to  Jiave  kept  within  the  limits 
of  it ;  and  the  accident  having  been  occasioned  by  his  deviation,  the  plain- 
tiff was  entitled  to  a  verdict ;  and  a  verdict  having  been  returned  accord- 
ingly, the  court  granted  a  new  trial  on  the  ground,  that  the  jury  should 

(1 )  Israjd  v.  CZarA,  4  Esp.  N.  P.  C.  259.       the  driver  of  such  carriage  at  the  time  when 

(2)  Long   v.    Home,    1    C.   &    P.    612.     such  offence  shall  be  committed  will  also 
Igrael  v.  Clark,  4  Esp.  N.  P.  C.  259.     Aston    forfeit  5/. 

v.  Heaven,   2  ibid.  533.      Heard  v.  Moun-  (3)  Robinson  v.  JDunmore,  2  B.  &  P.  419. 

tain,    Feb.  26.  1826,  K.   B.  cit.  5  Peters-  Clark  v.  Gray,  4  Esp.  N.  P.  C.  177. 

dorf.  Abr.  54.    By  stat.  2  &  3  Will.  4.  c.  1 20.  (4)  Per  Best  C.  J.  in  Crofts  v.  Waterhmtse, 

8.  43.,  luggage  on  the  top  of  any  stage  car-  3  Bing.  321.      11  Moore,  133.      Wakmd  v. 

riage  drawn  by  four  horses  must  not  exceed  Elkins,  1  Stark.  272.     Christie  v.  GriggSy  S 

10  feet  9  inches  in  height  from  the  ground ;  Camp.  79.     Harris  v.  Costar,  1  C.  ^  P.  SS6, 

and  if  drawn  by  2  or  3  horses,  must  not  ex-  (5)   Wayde  v.  Carr,  2  D.  &  K,  255.     5 

cecd  10  feet  3  inches  from  the  ground,  under  Pctersdorf.  Abr.  55,  n. 

a  penalty  of  5/. ;  and  by  sect  44.  of  the  fore-  (6)  Dudley  v.  Smith,  1  Camp.  167.     WJiUe 

going  statute,  if  any  person  sit  or  be  carried  v.  Botdton,    Peake's  N.  P.  C.  81.,  ct  vide 

upon  any  luggage  placed  on  the  roof  of  any  Brucker  v.  Fronumt,  6  T.  \i.  659. 

stage  carriage,  or  upon  that  part  of  the  roof  (7)  Jackson  v.  T'oUett,  2  ^rk.  37. 

allotted  for  luggage,  he  will  forfeit  51,  and  (8)  Mayhew  v.  Boyce,  1  ibid.  423. 
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hare  been  directed  to  consider,  whether  or  not  the  deviation  was  the  effect     Contetaivcx 
of  negligence.  (1 )  or  Pkesoks. 

If  the  driver  of  a  coach  hold  his  reins  so  loose,  that  he  cannot  govern  his   DriTing  with 
horses  (2) ;  or  before  passing  through  any  place  that  is  dangerous,  does  '**<»«  "**".*  ■pd 
not  infonn  the  passengers  of  the  full  extent  of  the  danger,  the  proprietor  is  p^ssei^ersof 
liable  for  any  injury  that  occurs.  (3)  danger. 

Coaeli  owners  are  not  liable  for  injuries  happening  to  passengers  from  Non  liability 
accident  or  misfortune,  where  there  has  been  no  negligence  or  default  in  *"'  accidents, 
the  driver.  (4)     And  where  there  is  no  other  carriage  on  the  road,  the 
driver  may  keep  in  the  middle  of  the  road,  and  is  not  bound  to  keep  on  the  Not  keeping 
left-hand  side  of  the  road,  even  though  the  accident  might  have  proceeded  °-j*^^'^***"^ 
from  the  coach  not  being  on  the  proper  side.  (5)  road. 

As  passenger  carriers  are  under  obligations  to  carry  passengers,  and  can-  Rights  and 
not  properly  refuse  them  when  they  have  accommodation,  so  on  the  other  Liabiutiks  of 
hand,  they  are  entitled  to  be  secure  of  their  reward  or  compensation. 
They  have  therefore  a  right  to  demand  their  fare  at  the  time  the  passenger  Fare ; 
engs^es  hb  seat ;  and  if  he  refuse,  they  may  fill  up  his  place  with  other 
passengers.    If  a  person  take  a  place  in  a  stage  coach,  and  pay  at  the  time 
only  a  deposit,  as  half  the  fare  for  example,  and  is  not  at  the  inn  ready  to 
take  his  place  when  the  coach  is  setting  off,  the  proprietors  are  at  liberty  to 
fill  up  his  place  with  another  passenger ;  but  if  at  the  time  of  taking  his  place, 
he  pay  the  whole  of  his  fare,  in  such  case  the  proprietor  cannot  dispose  of 
his  place,  but  he  may  take  it  at  any  stage  of  the  journey  he  thinks  fit  (6) 

They  have  also  a  lien  upon  the  baggage  of  a  passenger  for  his  fare,  but  and  lien  upon 
not  on  bis  person,  nor  on  the  clothes  he  is  wearing.  (7)    But  if  a  party  J^"^^®^*^'*^ 
having  a  lien  on  goods,  does  not.  when  they  are  demanded  of  him,  insist 
on  his  lien,  but  rests  his  refusal  to  deliver  the  goods  on  other  grounds,  it 
is  evidence  of  a  waver  of  his  lien.  (8)  * 

If  a  person  go  to  a  coach  office,  and  direct  that  a  place  be  booked  for 
him  by  a  particular  coach,  and  that  be  done,  and  he  leave  his  portmanteau, 
the  coach  proprietor  will  have  a  lien  on  the  portmanteau  for  something,  but 
not  for  the  fuU  amount  of  the  coach  fare ;  but,  if  the  party  merely  leave  the 
portmanteau,  while  he  goes  to  inquire  if  there  be  an  earlier  coach,  and  no 
place  be  actually  booked,  the  coach  proprietor  has  no  lien.  (9) 

If  coach  proprietors  take  more  than  the  legal  number  upon  the  coach,  a  Passenger  can 
passenger  may  refuse  to  occupy  his  seat,  and  sue  for  expenses  incurred  (10),  '^f*?*®  *?*!J?^ 
for  the  contract  entered  into  by  them  must  be  performed  in  terms,  (11)  So  number  of  pas- 
also  if  places  be  taken  for  several  persons  to  go  inside  a  coach  together^  it  "engers. 
is  a  breach  of  the  contract  if  the  owner  only  provide  distinct  seats  for 
them.  (12) 

The  proprietors  of  a  coach  are  bound  to  convey  a  passenger  to  the  usual  Passenger  has  . 
phwc  at  which  the  coach  stops ;  if,  therefore,  it  has  been  customary  to  *  "f ^'^edtoUie 

(1)  Crofttr,  Waterhouie,  S  Bing.S19.  11  (6)  Ker  v.  Mountain^  t  Esp.  N.  P.  C.  27. 
Moore,  133.  (7)    Wolfr.  Summen,  2  Camp.  631. 

(2)  AttoK  ▼.  Heaven,  2  Esp.  N.  P.  C.  533.  (8)   White  v.  Gainer,  2  Bing.  23.    Board- 

(3)  Dndky  ▼.  Smith,  I  Camp.  167.  man  v.  Sill,  1  Camp.  410. 

(4)  Atton  ▼.  Heaven,  2  Esp.  N.  P.  C.  533.  (9)  Higgine  v.  Bretherton,  5  C.  &  P.  2. 
&  P.  Ckrietiew.  GripgB,  2  Camp.  79.     CroJU  (10)  Long  v.  Home,  I  ibid.  610. 

V.  fTolerAMur,  11  Moore,  133.    3  Bing.  319.         (11)  Ibid.  /    , 

(5)  Jeremy  on  Carriers,  29.  5  Petersdorff,        (12)  Ibid. 
Abr.  55  a.    Jon£8  on  Bailmentfl»  by  Theo- 
bald, iiix. 
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drive  tbe  coach  into  an  inn-yard,  a  passenger  cannot  be  compelled  to 
alight  at  the  inn-gateway.  (1 ) 

They  are  likewise  bound  to  allow  the  accustomed  periods  for  refreshment 
on  the  road ;  and  if  from  accident  or  other  causes,  the  coach  be  unable  to 
proceed,  they  are  bound  to  provide  another  conveyance  ;  and  if  a  passenger 
*be  left  improperly  upon  the  road,  he  can  maintain  an  action  for  his  fare,  or 
such  other  damages  as  he  may  have  in  consequence  incurred.  (2) 


Lien  ikNn  Re- 

MUNEEATION. 


Extent  of  a 
carrier*s  lien. 


Carriers  seek- 
ing to  retain 
for  a  general 
balance. 


No  usage  of 
particular  indi- 
viduals will 
release- a  car- 
rier from  re- 
sponsibility. 


Carrier  cannot 
make  one  con* 
signee  pay 
freight  for  what 
was  delivered 
to  another. 


5.  Lien  and  Remuneration. 

Whenever  any  one  is  obliged  to  receive  goods,  to  perform  any  duty  re- 
specting them,  he  has  a  lien  on  them  at  common  law;  for  as  that  imposes  the 
burden,  it  also  gives  him  the  power  of  retaining  for  his  indemnity.  (3) 

The  lien  of  a  carrier  extends  only  for  the  carriage  price  of  the  particular 
goods  on  which  the  hire  is  due ;  and  any  lien  on  a  general  balance,  most  be 
founded  either  upon  contract  or  a  general  usage  of  trade.  (4) 

Where  a  carrier  seeks  to  retain  for  a  general  balance,  both  parties  must 
have  consentied  to  the  alteration ;  but  usage  of  trade  is  evidence  of  such 
contract :  and  where  such  usage  is  general,  and  has  been  long  established, 
it  is  concluded,  that  the  parties  contracted  with  reference  to  it ;  but  very 
strict  proof  is  required  of  such  general  usage,  because  it  trenches  upon  tbe 
common  law  right  of  the  subject  (5) 

No  usage  of  particular  individuals  can  bind  other  parties,  unless  it  were 
so  general  as  to  warrant  a  conclusion,  that  the  consignor  contracted  with 
the  carrier  under  such  an  understanding.  (6) 

And  where  a  consignor  has,  by  the  usage  of  trade,  always  paid  the  car- 
riage, the  carrier  will  not  be  allowed  to  set  up  a  lien  on  a  general  balance 
due  from  the  consignee  against  the  former,  if  the  hire  on  the  particular 
goods  canied  be  tendered  him ;  for  although  the  property  becomes  vested 
in  the  consignee  immediately  on  delivery  to  the  carrier  (7),  yet  it  will  not 
operate  to  defeat  the  equitable  right,  which  the  consignor  has  of  stopping 
in  transitUf  or  charge  him  with  a  lien  founded  on  an  agreement  between 
the  carriers  and  third  persons  (8) :  neither  can  a  carrier,  who,  by  the  usage 
of  a  particular  trade,  is  to  be  paid  for  the  carriage  of  goods  by  the  con- 
signor, retain  them,  against  the  consignee,  for  a  general  balance  due  to  him 
for  the  carriage  of  other  goods  of  the  same  sort^ent  by  the  consignor.  (9) 

Where  a  part  of  the  goods  has  been  delivered  to  different  persons,  as 
under  an  indorsement  or  transfer  of  part  of  a  bill  of  lading,  the  carrier  cannot 
retain  the  residue,  so  as  to  make  one  consignee  pay  freight,  for  what  was 
delivered  to  another,  although  the  goods  formed  originally  but  one  entire 


(1)  Dudley  y.  Smith,  1  Camp.  167. 

(2)  Though  a  postmaster  cannot  be  com- 
pelled to  let  a  chaise,  yet,  if  he  do  so,  and  the 
passenger  take  his  seat  in  it,  the  postmaster 
must  proceed  if  his  &re  be  tendered.  Mas- 
titer  ▼.  Cooper,  4  £sp.  N.  P.  C.  260. 

(3)  Skinner  v.  Up$haw,  2  Ld.  Raym.  752. 

(4)  Jeremy  on  Carriers,  70. 

(5)  Snthforth  v.  Hadfield,  6  East,  519. 
AtpinaU  v.  Pickford,  3  B.  &  P.  44.  n. 


(6)  Jeremy  on  Carriers,  71.  Bu$hfirAy» 
Hadfield,  6  East,  519.  2  Smith,  6^4.,  et 
vide  Whitehead  v.  Favghan,  6  East,  583.  «• 
Holdemess  v.  CcUineon,  7  B.  &  C.  212.  1  M. 
&  R.  55.  Ruehforth  v.  Hadjieldy  7  East, 
224.     3  Smith,  221. 

(7)  Dawes  v.  Peek,  8  T.  R.  330. 

(8)  Jeremy  on  Carriers,  73. 

(9)  BvHer  ▼.  Wooicoit,  2  N.  R.  64. 
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eoii8ignment(l)     But  when  the  whole  is  to  be  delivered  to  one  person,   Lxxn  and  Rx- 
nnder  a  single  consignment^  then,  although  a  part  has  been  delivered,  he  may     MUKXRATioy. 
retain  the  residue  until  the  freight  for  the  whole  be  paid  him.  (2) 

Where  a  carrier  had  given  notice  that  all  goods  would  be  subject  to  a     . 
lien,  not  only  for  the  freight  of  the  particular  articles,  but  also  for  any 
genesal  balance  due  from  their  respective  owners ;  and  goods  were  sent  by 
the  carrier  addressed  to  the  order  of  J.  S.,  who  was  merely  a  factor :  — It 
was  held,  that  the  carrier  hfid  not  any  lien  as  against  the  real  owner,  for  a 
balance  due  from  J.  S.  (3)    And  if  a  carrier  receive  goods  from  a  con-  Cannot  ques- 
signor,  he  is  precluded  from  questioning  his  title,  or  shewing  a  property  in  tio"*  t^^e  *»**«  ^ 
any  other  person.  (4)  *  ' 

A  carrier  is  not  justified  in  making  a  charge,  .where  no  duty  has  been  Not  justified  in 
performed ;  and  therefore,  where  goods  are  taken  by  the  owner  from  the  "^^"^  *u 
^"^ggon,  the  carrier  or  warehouseman  has  no  claim  for  booking  or  ware-  no  duty  has 
hoose  room.  (5)     So  where  goods  are  brought  to  an  inn,  &c.  by  any  been  performed, 
waggon,  &e.  and  the  consignee  is  there  ready  to  receive  them  and  tenders 
the  price  of  carriage,  he  cannot  be  made  subject  to  warehouse  charges,  or 
for  booking,  &c. ;  nor  can  any  lien  be  insisted  on  by  the  warehouseman, 
until  such  are  paid.  (6) 


6.  Limitation  of  Suit — Notice  op  Action — Restraint  on  Action. 

Whether  this  action  be  considered  as  founded  in  contract  or  tort,  the  Lxvxtatxon  or 

remedies  by  actions  upon  the  case,  or  assumpsit^  still  fall  within  the  general  q,  actjo^ 

class  of  actions,  which  in  the  Statute  of  Limitations  (7)  are  called  actions  Rbstbaxmt  on 

upon  the  case,  and  must  therefore  be  prosecuted  within  the  period  pre-  Action. 
scribed  by  that  statute,  which  limits  the  commencement  of  such  actions  to 
within  SIX  years  from  the  time  such  causes  of  action  accrued. 

The  declaration  stated^  that  the  defendants  were  the  owners  of  a  certain  Notice  or  Ac- 
railway,  and  of  certain  engines  and  carriages  for  the  conveyance  of  pas-  "°*^* 
seogers,  cattle,  eoods,  &c. ;  that  the  plaintiff  caused  to  be  delivered  to  the  Where  notice 

J  1.     .  .     ,  ,  -  ,  ,  ,  .   J        J  •        ,   not  requisite 

aefeDdanls  certain  horses^  to  be  safely  and  securely  earned  and  conveyed  ^^  damage  to 

by  the  sud  railway  from  Liverpool  to  Birmingham,  and  then  to  be  delivered  horses  upon  a 

to  the  plaintiff;  but  that  the  defendants  took  so  little  care  about  carry-  "^  ^'^' 

ing  and  conveying  the  horses  of  the  plaintiff,  that  the  carriages  containing 

them  were  thrown  off  the  railway  and  do.wn  an  embankment,  and  one  of 

the  horses  was  killed  and  the  residue  greatly  injured,  &c.    The  company 

was  incorporated  by  act  of  parliament  for  the  purpose  of  making  a  railroad, 

and  the  act  contained  a  clause,  enabling  them  to  carry  passengers,  goods, 

cattle,  &e.  if  they  should  think  fit.     There  was  abo  a  clause  requiring 

fourteeo  days'  notice  of  action^  for  <<  any  thing  done  br  omitted  to  be  done  " 

ID  porraanee  of  the  act     It  appeared,  that  the  horses  in  question  were 

(1)  Aderpren  ▼.  57i^A^  cit.  6  East,  622.        they   were  addressed,  he  would  have  any 

(2)  Jeremy  on  Carrierx,  74.  right  to  retain  goods  for  a  balance  .due  from 

(3)  WiigU  T.  SmitO,  5  B.  &  A.  350.    Qtcore,    J.  S.  ?     Ibid. 

Whether,  if  he  had  given   notice   that  all  (4)  Diet,  Gould  J.  in  3  £sp.  N.  P.  C.  115. 

goods  to  wbomsoerer  belonging  should  be  (5)  Lambert  v.  Robinwii,  1  ibid.  119. 

subject  10  a  lien  for  any  general  balance  that  (6)  Ibid, 

mi^t  be  due,  from  the  persons  to  whom  (?)  Stat.  21  Jac  1.  c.  16.  s.  3. 
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delivered  to  the  defendants  to  be  carried  on  the  railroad  from  Liverpool  to 
Birmingham,  and  that  whilst  the  train  was  proceeding  at  its  usual  rate,  it 
was  thrown  off  the  rail  in  consequence  of  coming  in  contact  with  a  horse 
which  had  strayed  from  an  adjoining  fields  and  had  laid  down  on  the  raD- 
road.  It  appeared  that  the  fence  which  separated  the  field  from  the  rail- 
road was  removed  by  some  labourers  of  the  company :  —  It  was  held^  first, 
that  the  defendants  having  elected  to  become  carriers^  the  carriage  of  the 
horses  was  an  act  done  by  them  in  pursuance  of  their  duty  as  common 
carriers,  and  not  by  virtue  of  the  act  of  parliament,  and  therefore  no  notice 
of  action  was  necessary ;  second,  that  any  objection  to  the  declaration  should 
have  been  taken  at  the  trial,  in  which  case  it  might  have  been  amended.(l) 
Where  an  action  has.  been  brought  and  a  verdict  obtained  by  the  pro- 
prietor of  injured  goods,  against  the  owner  of  a  vessel  in  which  the  injury 
has  accrued  to  the  goods,  and  the  owner  has  filed  his  bill  for  relief  in 
equity,  pursuant  to  stat.  5S  Geo.  3.  c.  159.  s.  7.»  the  court  will  not,  under 
s.  6.  of  that  act,  during  the  pendency  of  the  equity  suit,  restrain  the  plaintiff 
from  proceeding.  (2) 


Bt  whom  kvn 
▲gainst  whoii» 
▲K  Action  can 

BEMAINTAINXn. 
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7.  By  whom  and  against  whom,  an  Action  can  be  maintained. 

.Carriers,  when  guilty  of  a  dereliction  of  their  duties,  can  be  sued,  either 
in  assumpsity  for  a  breach  of  contract;  in  case,  on  their  common  law 
liability ;  or  in  trover,  for  a  wrongful  delivery  or  abuse  of  trust. 

The  party  in  whom  the  legal  interest  is  vested,  is  the  proper  party  to  an 
action  against  a  carrier,  "  for  he  is  the  person  who  has  sustained  the  toss 
by  the  negligence  of  the  carrier,  and  whoever  has  sustained  the  loss  is  the 
proper  party  to  call  for  compensation  from  the  person  by  whom  he  has 
been  injured."  (3) 

If  a  tradesman  order  goods  to  be  sent  by  a  carrier,  though  he  does  not 
name  any  particular  carrier,  the  moment  the  goods  ai'e  delivered  to  the 
carrier,  it  operates  as  a  delivery  to  the  consignee ;  the  whole  property  im- 
mediately vests  in  him,  he  alone  can  bring  an  action  for  any  injury  done  to 
the  goods ;  and  if  any  accident  happen  to  the  goods,  it  is  at  his  risk.  The 
only  exception  to  the  purchaser's  right  over  the  goods  is,  that  the  vendor 
may  stop  them  in  trajmtu.  This  vestment  of  the  property  is  considered  so 
absolute  frotn  the  instant  they  are  delivered,  that  where  goods  were  de- 
livered to  a  carrier  a  day  before,  and  reached  the  consignee  a  day  after 
he  came  of  age,  it  was  held,  he  was  not  liable  for  the  price  as  being  an 
infant.  (4) 

A  delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee,  to  a  carrier, 
is  a  delivery  to  the  vendee,  though  the  particular  carrier  be  not  named  bj 
the  vendee  (5)  ;  even  though  the  carrier  is  to  be  paid  by  the  vendor.  (6) 

Goods  consigned  to  a  merchant  in  a  foreign  country,  vests  the  property 


(1)  Palmer  y.  The  Grand  Junction  Bailw.  (4)   Griffin  v.  Langfield,  3  Camp,  254. 
Cbm/7.  7  Dowl  P.  C.  232.  (5)  DtUton  v.  Solomonsm,  3  B.  &  P.  582^ 

(2)  Thiseldon  v.  Gihbona,  8  ibid,  419.  et  vide  Jacobs  v.  NeltOHj  3  Taunt,  423. 

(3)  Per  Lord  Kenyon  in  Dawes  v.  Peek,  8  (6)  King  v.  Meredit/i,  2  Camp.  639. 
T.  R,3S2. 
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in  the  consignee  from  the  time  they  were  put  on  board  the  ship,  though  Br  whom  and 

stated  in  the  bill  of  lading  to  be  shipped  by  order  and  account  of  the  con-  ^o-^'^'st  whom, 

,-x  JTiT  ^  amActiokcak 

signee.  ^  l ;  ^  maihtaihxd. 


Where  the  consignor  of  goods  delivers  them  to  a  particular  carrier  by   

order  of  the  consignee,  and  they  be  afterwards  lost,  the  consignor  cannot   l^ebvery  to  a 
maintain  an  action  against  the  carrier  for  the  loss,  although  he  paid  for  carrier, 
bookiog  the  goods ;  the  action  can  only  be  brought  by  the  consignee.  (2) 

If  a  consignee  order  goods  to  be  sent  to  him,  *^  on  an  insurance  being 
effected,  and  on  the  terms  of  three  months'  credit  from  the  time  of  arrival,'' 
he  is  the  person  to  sue,  because  the  actual  arrival  of  the  goods  is  not  a 
condition  precedent  to  the  vendee*s  liability  to  pay  for  them ;  and  the  vendor 
having  complied  with  the  stipulations  as  to  insurance,  had  invested  the 
vendee  with  all  his  rights  of  action  against  the  shipowner,  as  they  became 
the  property  of  the  consignee  the  moment  they  were  sent  off.  (3) 

If  goods  by  a  bill  of  lading  are  consigned  to  A.,  he  is  primd  facie  the 
owner,  and  must  bring  the  action  against  the  master  of  the  ship  if  they  be 
lost ;  but  if  the  bill  be  special  to  deliver  to  A.  for  the  use  of  B.y  the  latter 
should  bring  the  action.  (4) 

It  is  however  only  an  assumption  of  law  that  the  goods  absolutely  vested  It  is  only  an 
in  the  vendee  upon  the  delivery  to  the  carrier ;  and  if  the  goods  did  not  «M«inption  of 
become  the  property  of  the  vendee,  and  he  was  not  at  any  risk  with  regard  goods  harebeen 
to  the  goods  until  they  actually  reached  him,  the  vendor  should  be  the  abaolutely 
phiintiff.    Thus,  when  goods  are  forwarded  for  sale  on  approval,  the  con-  y^jeg*" 
signer  is  the  party  to  sue  the  carrier.  (5) 

An  agent  in  England,  shipping  goods  to  the  foreign  principal  and  paying 
the  freight,  can  maintain  an  action  on  the  bill  of  lading,  if  it  express  that 
the  goods  were  shipped  by  the  agent,  and  that  the  freight  was  paid  here, 
because  a  privity  of  contract  is  established  between  the  parties  by  means 
of  a  bill  of  lading.  (6)     A  privity  of  contract  also  exists  between  the  con-  Privity  of  con- 
signor and  carrier,  where  the  consignor  has  paid  the  carriage  (7) ;  and  the  *™c*  between 
carrier  having  so  received  the  goods  from  the  consignor,  is  precluded  from  ^^1^'  "* 
questioning  his  title,  or  shewing  a  property  in  another  person. 

Where  by  a  bill  of  lading  the  captain  is  to  deliver  the  goods  for  the 
consignor,  and  in  his  name,  to  the  consignee,  and  the  latter,  at  the  time 
of  the  shipment,  has  no  property  in  the  goods,  the  consignor  should  be 
the  pUuntiff  against  the  carrier,  although  the  consignee  had  at  his  own 
expense  previously  insured  the  goods.  (8)  And  where  the  plaintiffs  con* 
signed  goods,  according  to  an  order  received,  to  a  person  they  did  not 
know,  and  who  afterwards  appeared  to  be  a  swindler,  but  who  got  posses- 
sion of  them  by  the  carrier's  negligence  :  —  It  was  held,  that  they  might 
maintain  an  action  against  the  carrier,  as  the  property  had  not  passed  to 
the  consignee.  (9) 

If  a  carrier,  by  mistake,  deliver  to  B.  goods  consigned  and  sold  to  C, 

(1)  Brmn  t.  Hodgmm^  2  Camp.  36.  (6)  Joseph  v.  Knox,  3  Camp.  320. 

(2)  DawtM  T.  Peck,  8  T.  R.  330.     3  Esp.  (7)  Hart  v.  Sattley,  ibid.  528.     Moore  v. 
N.  P.  C.  12.  Wilton,    1  T.  R.  659.      Davit  v.  Jamet,  5 

(3)  Fragano  t.  Long,  4  B.  &  C.  219.  Burr.  2680. 

(4)  Evant  ▼.  Marlett,  1  Ld.  Raym.  271.  (8)   Sargent  v.  Morrit,  3  B.  &  A.  277. 
Si^g'Mt  T.  Morrit,  3  B.  &  A.  282.     1  Chitt.  (9)  Duffy,  Budd,  6  Moore,  469.    3  B.& 
PL  «.  B.  177.,  et  vide  Stephenton  v.  Hart,  4  Bing. 

(5)  Swain  y.  Skepkerd,  1  M.  &  Rob.  223.      476.     1  M.  &  P.  357. 
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Br  WHOM  4VD  aad  B.  appropriate  the  goods,  and  the  carrier  on  demand,  without  action, 
A^ACTi^^etK  P*y*  ^'  ^^'  value,  the  carrier  may  recover  it  against  B.  as  moaej  paid  to 
■(  uiimAiNiD.  B.'suse;  but  not  as  the  price  of  goods  sold  and  delivered  to  B.  (1) 

The  bailee  of  goods  sending  them  by  a  carrier  to  the  bailor,  may  sue  tiw 

Where  goods  are  forwarded  on  approval,  the  consignor  is  the  prtqwi 

■ue.  If  a  father  send  a  present  to  his  child  by  a  carrier,  and  it  be  lost,  the 

A  puent  leiid-  father  cannot  mainttun  an  action  as  owner ;  but  the  action  must  be  brought 
M  W^  c^"*      in  the  name  of  the  child. 

,   '         In  Hunter  v,  Wes^rook  (4'),  a  father  gave  his  eon  a  watch,  some  printed 
books,  and  several  articles  of  wearing  apparel :  —  It  was  held,  that  though 
the  son  was  under  age,  viz.  about  sixteen  years  old,  the  father  could  not 
'  maintain  trover  against  a  person  who  detained  the  property,  because  the 

right  of  possession  was  not  in  him,  but  in  his  son ;  and  Abbott  C.  J.  ob- 
served, "  I  believe  it  has  been  held  that  things  stolen  from  a  child  may  be 
laid  to  be  the  property  of  the  parent ;  but  I  think  that  has  been  the  case  ts 
very  yoxmg  children."     So  also  in  Smith  v.  Smith  (5)  it  was  held,  that  if  a 
father  make  to  a  son  under  age  an  absolute  gift  of  an  article  of  dress  or 
ornament,  e.g.  k  watch,  he  cannot  afterwards,  without  that  son's  consent, 
reclaim  the  gift ;  Mr.  Justice  Vaughan  observing,  "  If  the  father  had  made 
an  absolute,  solemn,  and  irrevocable  gitl  of  the  watch  to  his  son  the  pluntifi^ 
and  the  plaiutiff  had  accepted  it,  the  law  would  not  allow  the  father,  without 
the  consent  of  his  son,  afterwards  to  reclaim  the  gifl." 
Action  can  b«         In  general  a  mere  servant  or  agent,  with  whom  a  contract  is  expressed 
supported  by      to  be  made  on  behalf  of  another,  and  who  has  no  direct  beneficial  interest 
he  hu  maj  be-    1°  ^^^  transaction,  cannot  support  an  action  thereon.  (6)     But  where  an 
nefici*!  intereat  agent  has  any  beneficial  interest  in  the  performance  of  the  contract,  as  for 
■mceof^eera^  commission,  &c.  or  a  special  property  or  interest  in  the  subject-matter  of 
tnct.  the  agreement,  be  may  support  an  action  in  his  own  name  upon  the  con- 

tract ;  as  in  the  case  of  a  factor  or  a  broker  (7),  or  a  warefaouseman,  or 
carrier,  or  a  policy  broker  whose  name  is  on  the  policy  (8),  or  the  captain 
of  a  ship  for  freight.  (9) 

It  seems,  that  in  an  action  against  stage  coach  proprietors  for  an  iojuiy 

done  by  mismanagement  of  the  coach,  whereby  a  person  was  struck  by  the 

luggage  on  the  coach,  the  proprietors  and  the  coachman  may  be  sued 

jointly.(lO) 

Slat.  1 1  Gto  1.,      By  Stat.  1 1  Geo.  4.,  and  I  Will  4.  c.  68.  s.  5.,  any  one  or  more  of  mail 

and  1  Will,  -h     contractors,  stage  coach  proprietors,  or  common  carriers,  may  be  sued  by 

Non  joinder  of  '''*>  ''^''  *"  ^^"  name  or  names  only  j  and  no  action  or  suit  for  damages 

co-pcDpricirir      for  loss  or  injury  to  any  parcel,  package,  or  person,  shall  abate  for  the 

or  eo-puruitt.     ^,jmt  of  joining  any  co-proprietor  or  co-partner. 

■  (I)  flnMc*  V.  Hodgtm,  1  Taunt  189.  gM.  7  T.  R.  359.     Jokium  i.  Hmdto*,  II 

(S)  Freonm  v.  Birth,  1  N.  &  M.  4S0.  Eut,  180.      SatOtr  y.  Leigh,  4  Camp.  195- 

(3)  Sicain  y.  Shtphtrd,  1  M.  &  Rob.  S83.  (8)  Park  on  Ins.  403.      Groe*  y.DrUiit, 

(4)  2C.  acP.578.  IT.  R.  114. 

(5)  Tibid.401.  (9)  Shiddi  v.  Davit,  eTmuat.  eS.    finw* 

(6)  Ecant  y.  Emou,  1  H.  &  W  239.  y.  HodgKM,  4  iHd.  189. 

(7)  Grme  *.  DiAoi,,   I  T.  R.  119.      At-         (10)   WAUmnon  t.  WattrhoM;  4  C  &  ?■ 
l^i..^>nb<r,  SEsp.  N.  P.  C493.      Cmnt  3B3. 

y.  G<iM,  I  Hen.  Black.  82.      Gtorgt  v.  da- 
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A  person  having  a  special  property  in  goods,  can  support  trover  against  Br  whom  and 
a  stranger,  who  takes  them  out  of  his  actual  possession;  therefore  a  ^^^",JJ,^°^ 
carrier  (1),  factor,  warehouseman  (2),  consignee  or  trustee  (3),  or  any  bb  maiktaihkd. 
person  who  is  answerable  over  to  his  principal  (4),  can  maintain  trover ;  in  T  T 

fact,  the  bare  possession  of  goods  without  any  strict  legal  title,  confers  a  ing  a  special 
right  of  action  against  a  mere  wrong-doer,  having  no  right,  and  not  clothed  property  in 
with  any  authority  from  the  real  owner.  (5)  ^rt  trorer  "^ 

against  a 
stimnger. 

8.  Assumpsit  —  Case  —  Trover.  Assumpsit  — 

Casb— 

If  the  aggrieved  declare  in  assumpsit^  he  can  unite  to  the  special  count  TaovBa, 
those  common  counts  for  which  he  has  causes  of  action  applicable,  but  a  Assumpsit. 
count  in  trover  cannot  be  joined. 

By  stats.  1 1  Geo.  4.  and  1  Will.  4.  c.  68.  s.  5.,  a  plea  of  abatement  will  not  Flea  of  abate- 
lie  for  not  joining  all  the  parties.    It  is,  however,  sometimes  inexpedient  to  ^^"1^*^  mJ"^ 
declare  in  assumpstif  because  a  set-off  and  bankruptcy  can  be  pleaded.  He. 

When  the  action  is  brought  upon  a  contract,  the  contract  ought  to  be 
stated  correctly,  and  proved  as  laid ;  and  if  any  part  of  the  contract  proved 
vary  materially  from  that  stated  in  the  pleadings,  the  foundation  of  the 
action  fails,  since  the  contract  is  entire  and  indivisible. 

If  the  contract,  therefore,  for  the  breach  of  which  the  action  is  brought,   Contract  ought 
was  in  the  alternative,  at  the  option  of  the  defendant,  as  to  deliver  this  or  ^^  proved  as 
tktU  quantity  of  goods  at  one  time,  and  the  remainder  at  another,  it  ought 
to  be  so  stated ;  for  if  the  declaration  state  an  absolute  contract,  and  the 
proof  is  of  a  contract  in  the  alternative,  the  plaintiff  cannot  recover,  although 
the  defendant  may  have  determined  his  option.  (6) 

The  declaration  may  be  on  an  executed  consideration,  in  consideration  I>eclaration 
of  plaintiff  having  delivered  the  goods.     Thus,  where  a  count  in  a  declar-  ^^^ted  con^ 
ation  against  a  carrier  by  water,  alleged,  that  in  consideration  that  the  sideration. 
pbdntiff,  at  the  request  of  the  defendant,  had  caused  to  be  shipped  on  board 
the  defendant's  vessel^  a  quantity  of  wheat,  to  be  carried  to  a  certain  pl^ce 
for  freight,  to  be  therefore  paid  to  the  defendant,  he  undertook  to  carry 
the  wheat  safely,  and  deliver  it  for  the  plaintiff  on  a  given  day  ;  but  it  ap- 
peared, that  the  defendant's  undertaking  to  carry,  was  made  before  the 
whole  of  the  wheat  had  been  shipped  on  board  the  vessel :  —  It  was  held, 
that  the  count  might  be  supported,  although  it  was  objected,  that  the  con- 
•ideratioD  for  the  promise  was  executory.  (7) 

If  the  carrier  except  his  liability  from  loss  occasioned  by  fire  or  robbery, 
&c  it  must  be  stated  in  the  declaration.  (8) 

(1)  I  Rol.  Abr.  4.  Action  stir  Case  (1)  (7)  StruUr  v.  Horhck,  7  Moore,  283.  1 
pL  1.    Amoid  T.  Jeffertomj  1  Ld.  Raym.     Bing.  34. 

976.    BuHN.  P.  33.    2  Saund.  47.  (b. )  ».  (8)  Latham    v.  RuOey,    2  B.  &  C.   20. 

(2)  Martmi  t.  Cokif  1  M.  &  S.  147.  Where  a  carrier  receired  a  parcel  of  bank 

(3)  BoeA  T.  Wiliom,  1  B.  &  A.  59.  notes  to  be  carried  from  London  to  Dover, 

(4)  Ibid.  2  Saund.  47.  (b,  c,  d.)  Crofi  under  a  contract  to  deliver  them  the  next 
▼.  Aimm,  4  ibid.  590.  Dtan  v.  Brantkwaite,  day  (fire  and  robbery  excepted),  apd  the 
5  £sp.  N.  P.  C.  35.  parcel,  which  had  been  deposited  by  one  of 

(5)  Ibid.  2  Saund.  47.  (c,  d.)  the  defendants  in  a  desk  at  their  office  in 

(6)  Amy  ▼.  Porter,  2  East,  2.,  et  vide  London,  was  missing  a  short  time  after  he 
Tah  ▼.  WUkm,  ibid.  134.  Cooke  v.  AfiM-  left  the  office :  —  It  was  held,  not  to  be  a 
itaic,  1  N.  R.  351.     Phillip's  £v.  855.  loss  within  the  exception  in  the  contract,  as 
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AuuuFUi  —        If  the  carrier  give  a  notice  that  he  will  not  pay  any  thing  for  a  Iom  of 
TsoveZ  goods  which  exceed  5/.  in  value,  the  exception  must  be  set  out  in  tie 

declaration  ;  but  if  the  notice  be,  that  he  will  not  pay  more  than  Si  for  the 

lost  of  any  goods,  such  exception  need  not  be  noticed.  (1) 

Misdeseriptitm        A  misdescription  of  the  temiim  is  fatal  in  oisumptit  ag^nst  a  carrier  (or 

t     iim»>.     (jip  j^gg  qJ  goods.     Thus,  where  the  conveyance  of  goods  was  averred  to 

be  from  W.  in  the  county  of  Middlesex  to  T.  in  EsaeX)  but  the  conlract 

proved,  was  a  conveyance  of  goods  from  Aldgate  to  the  City  of  London, 

the  variance  was  fetal.  (2) 

Averment  to  But  an  averment  of  a  contract  to  carry  goods  from  London  to  Bath,  is 

^om^^oa      supported  by  evidence  of  a  contract  to  carry  from  Westminster  to  Bath; 

to  Bath,  gup-      London  must  be  taken  in  the  enlarged  and  popular  sense  of  a  coUeciive 

pmted  by  en-     Q^^g^  ^^d  not  in  a  limited  sense,  applicable  to  the  city  only.  (S) 

tnct  to  cuTf  In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  sot 

fiom  Westmin-  teeping  goods  safe,  or  not  returning  them  on  request ;  and  in  actions  agaiiut 

p.  agents  for  not  accounting,  the  plea  of  non  asmmpiit  will  operate  as  a  denial 

tvmptU.  of  any  express  contract  to  the  effect  alleged  in  the  declaration,  and  of  such 

bailment  or  employment,  as  would  ruse  a  promise  in  law  to  the  eflect 

alleged,  but  not  of  the  breach. 

Goods  dertroj-       Xo  a  declaration  on  a  contract  by  the  master  of  a  steam  vessel,  to  convey 

wharf.  "^ '"  '     goods  from  Dublin  to  London,   and  to  deliver  the  same  to  the  port  of 

London,  to  the  plaintiff  or  his  assigns  ;  a  plea  that,  after  the  arrival  of  the 

vessel  at  London,  the  defendant  caused  the  goods  to  be  deposited  on  a  wbuf, 

there  to  remain  until  they  could  be  delivered  to  plaintiff,  the  wharf  being  a 

place  where  goods  from  Dublin  were  accustomed  to  be  landed,  and  fit  and 

proper  for  such  purposes ;  that  before  a  reasouable  time  for  delivery  elapsed, 

they  were  destroyed  by  a  fire  which  broke  out  there  by  aeddent :  —  It  was 

held  ill.  (4) 

Ca».  In  **  case,"  the  declaration  must  correctly  state  the  contract,  or  the  par- 

SuEement  of      ticular  duty  or  eonaideration  from  which  the  liability  results,  and  on  which 

^tiT.^°dut     ''  ^  founded  (5)  ;  and  a  variance  in  the  description  of  the  contract,  or  the 

from  whkli  tliii  particular  duty  or  consideration  from  which  the  liability  results,  and  on 

lialjility rtsulii,    ,vi,icli  jt  is  founded ;  though  in  an  action  ex  delicto,  may  be  as  fatal,  as  in 

an  action  in  form  ex  contractu.  (6)     The  declaration  in  such  case  usually 

(icgins  with  a  statement  of  the  situation  of  the  defendant  and  his  retainer, 

ami  consequent  duty  or  liability. 

But  the  declaration  will  be  defective,  if  it  do  not  shew  that  by  express 
contract,  or  by  implication  of  law  in  respect  to  the  defendant's  character  or 
siruation,  &c.  stated  by  the  plaintiff,  the  defendant  was  bound  to  do  or 
omit  the  act  in  reference  to  which  he  is  charged  (7)  :  care  should  also  be 
taken  in  declaring  in  case,  that  the  count  be  not  framed  as  in  astumjjtil, 
laying  a  promise,  &c. 


it  could  not  be  considered  to  be  s  Insa  by  (S}  Max  v.  Jlofifrtj,  12  East,  89. 

robbery.      Lalham -w.  ^aidniry,  3  ^ik.  113.  (6)  Avlandv.  JbAnun,  1  BJog.  N.  C.  163. 

<  I )  Clarte  i.  Gray,  6  East,  564.  569.     2  Brethrrlm  v.   Wood,  6  Moore,  34.     S  R  & 

ChitL  PI.  22R.  B,  54       9  Price,  408. 

(E)   T^iiiei- V.  OaoUiB,  2  Stark.  3BS.  (7)  Max  v.  SoUrti,  12  Etst,  B9.     Stx'. 

(3)  Bakford   v.  CrvtatO,    1  M.  &   Eob,  £«(»«,  8  D.  &  C.  1 14.    EdvofdMi,  BtntuU, 


h 


SC.  &P.S 
(4)  GaOiffii.  SiHinM, 4  Sing.  N.  C3H. 
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When  the  declaration  is  for  the  non  observance  of  the  general  obligation      Assumpsit 

^^  Cask 

of  law,  from  negligent  drivings  &c.  it  is  sufficient  to  state  concisely  the      Teovkr. 


defendants  possession,  and  ,his  consequent  obligation  or  duty,  the  non  -; 

,  r     !-•   L    •  1  .      J     /•  Nonobservance 

observance  of  wnich^  is  complained  of.  of  the  general 

In  actions  against  carriers  for  a  breach  of  duty,  their  particular  character  obligation  of 

or  sitoatfoD,  and  consequent  liability,  must  be  stated.  (1)  ^' 

In  Pozzi  V.  Shtpton(2)  the  declaration  stated,  that  plaintiff  delivered  to  B^e^chofduty. 

Where  declara- 
defendants,  and  they  accepted  and  received  from  him,  goods  to  be  taken  ^j^^  ^^^  ^g,_ 

care  of,  and  carried  and  conveyed  by  defendants  from  L.  to  B.,  and  there  de-  diet  will  be 

livered  to  P.  P.  for  the  plaintiff  for  reasonable  reward  to  the  defendants  in  that  '^4»  *"  °°®. 

*^  against  carriers 

behalf;  and  thereupon  it  became  the  duty  of  defendants  to  take  due  care  of  on  the  custom 
BQch  goods  while  they  so  had  the  charge  thereof,  for  the  purpose  aforesaid,  ®^  *^®  realm, 
and  to  take  due  and  reasonable  care  in  and  about  the  conveyance  and  de- 
livery thereof  as  aforesaid  ;  yet  defendants^  not  regarding  their  duty  in  that 
behalf,  but  contriving,  &c.  did  not  nor  would  take  due  care,  &c.  but,  on 
the  contrary,  whilst  they  had  the  charge,  &c.  took  such  bad  care,  &c. 
that  the  goods  were  injured  to  the  plaintiff's  damage,  &c.  To  this  declar- 
ation, not  guilty,  and  traverse  of  the  delivery  and  acceptance  modo  et 
formd,  was  pleaded.  On  the  trial  the  plaintiff  gave  no  proof  of  an  ex- 
press contract,  but  endeavoured  to  shew  that  the  defendants  were  common 
carriers.  No  objection  was  taken  to  the  course  of  evidence.  The  case 
was  proved  as  to  one  defendant  only,  and  a  verdict  was  taken  against  him 
and  for  the  other  defendant.  On  motion  to  enter  a  nonsuit,  on  the  ground^ 
that  the  action  was  founded  on  contract,  and  therefore  that  a  verdict  could 
not  pass  against  one  defendant  only  :  —  It  was  held,  that  the  declaration 
might,  and  therefore  must,  after  verdict,  be  read  as  a  declaration  against 
carriers  on  the  custom  of  the  realm,  and  consequently,  that  the  verdict  was 
maintainable.  (3) 

In  an  action  of  case  against  a  carrier  for  the  loss  of  a  trunk  it  was  Where  terminiu 
held,  that  the  terminus  a  quo  was  immaterial,  as  the  gist  of  the  action  was,  ^  ^.'^  imma- 
the  non  delivery  at  the  place  it  ought  to  have  gone  to.  (4) 

A  declaration  in  case  stated,  that  plaintiff  delivered  a  trunk  to  defendant, 
to  be  put  in  a  coach  at  Chester,  in'  the  county  of  Chester,  to  wit,  at  &c. 
A  delivery  at  Chester,  in  the  county  of  the  city  of  Chester,  was  proved: — 
but  it  was  held  to  be  no  variance,  there  being  no  other  place  of  the  same 
name.  (5) 

In  an  action  on  the  case  against  the  proprietor  of  a  stage  coach,  for  an 
injury  sustained  by  a  passenger,  the  declaration  alleged,  that  the  defendant 
was  the  owner  of  a  stage  coach  for  the  conveyance  of  passengers  from 
London  to  Blackheath,  and  that  the  plaintiff  had  agreed  to  become  a  pas- 
senger, and  the  defendant  to  receive  him  as  such  passenger,  to  be  carried 
from  London  to  Blackheath ;  and  the  evidence  was,  that  the  words  <<  London 
and  Blackheath"  were  painted  on  the  coach  door;  that  the  coach  was 
licensed  to  run  from  Charing  Cross  only,  and  that  the  plaintiff  was  taken 
np  at  the  Elephant  and  Castle,  in  St.  George's  Fields  :  —  It  was  held,  that 


(1)  Max  ▼.  RobertSi  12  East,  89.    Rex  v.  against  carriers  on  the  custom  would  have 
Everett,  8  B.  &  C.  1 14.     1  Chitt  FL  385.  been  sufficient  on  special  demurrer  ? 

(2)  8  A.  &  £.  963.  (4)   Woodward  v.  Booth,  7  B.  &  C.  303. 

(3)  Qiuere,    Whether    such    declaration        (5)  Ibid. 

3  S 


AuDitmc 

—  C*M 

—  TaoimB. 


Not  guilty. 


T>om. 
Where  Iro* er 
can  be  sup- 
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as  Cbariog  Cross  and  St  George's  Fields  are  both  in  comman  parlance 
Btjied  "  London,"  the  varianee  vas  iramateriol,  and  the  allegation  sufficiently 
proved,  (1) 

An  averment  that  the  defendant  so  "  carelessly  and  negligently  behaved 
and  conducted  himself,"  is  a  sufficient  averment  to  admit  proof  of  gross 
negligence  (2) ;  but  an  allegation  that  the  servants  of  the  defendants  neg- 
ligently "  drove,  conducted,  and  managed  the  coacb,"  is  not  supported  by 
'    proof  of  negligence  in  sending  out  an  insufficient  ooacb.  (3) 

If,  in  an  action  on  the  case,  against  coach  proprietors,  for  on  injniy 
received  by  the  overturning  of  a  coach,  it  be  overred,  that  it  was  their 
duty  to  carry  the  plaintiff  safely  for  a  certain  hire,  it  does  not  mean  to 
carry  safely  at  all  events,  but  will  be  sufficiently  supported  by  proof  of  ihe 
want  of  due  care.  (4) 

A  general  averment  that  defendant,  "  in  consideration  of  a  certain  re- 
ward," is  sufficient,  without  shewing  what  reward.  (5) 

In  this  form  of  action  against  a  carrier,  the  plea  of  "not  guilty"  will 
operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods 
by  the  defendant  as  a.  carrier  for  hire,  or  for  the  purpose  for  which  they 
were  received. 

The  defendant  can  plead  in  excuse,  that  the  loss  was  occasioned  by  the 
act  of  God  or  the  king's  enemies ;  or  in  an  action  for  negligence  in  driving 
a  carriage,  or  navigating  a  vessel,  &c.  that  the  accident  happened  by  the 
negligence  or  default  of  the  plaintiff,  or  big  servants. 

Trover  can  be  supported  against  a  carrler(6)  or  a  wharfinger(7),  who 
by  mistake  (8),  or  under  a  forged  order  (9),  delivers  goods  to  a  wrong  per- 
son ;  or  against  a  person  who  illegally  makes  use  of  a  thing  found  or  deli- 
vered to  hint  (10);  or  a  bailee  employed  merely  to  keep  or  carry  the  goods, 
and  having  no  beneficial  interest,  who  misuses  a  chattel  entrusted  tobim(Il); 
or  against  a  carrier  who  draws  out  part  of  the  contents  of  a  vessel,  and  fills 
it  with  water  (1 2);  or  a  carrier  or  wharfinger,  &c.  who  improperly  breaks 
open  a  bos  containing  goods  or  sells  them.  (13) 

For  a  mere  omission  or  non  feasance  against  a  party  who  was  lawfully 
possessed  of  the  goods,  trover  cannot  in  general  be  supported(14);  and  if 
a  carrier  or  other  bailee  by  negligence  lose  goods  entrusted  to  his  care, 
case  or  tuntmpiit  is  the  proper  action.  (15)  A  mere  non  delivery  of  goods 
by  a  carrier  is  not  a  conversion  (16),  unless  the  goods  be  in  his  possession, 
and  he  refuses  to  deliver  tbem  on  demand.(l7)  His  false  assertion,  that  he 
had  delivered  the  goods  to  the  consignee,  is  not  a  conversion.  (18) 

(1)  DUchm  T.  Chivii,  I  M.  &  P.  73S.  4 
Bing,  706. 

(S)  Smith  T.  Honu,  3  Moore.  18.  B 
Taunt.  144. 

(3)  Magory.Humphria,  1  C.&P,25I. 

(4)  Barrit  t.  Cottar,  ibid.  636. 

(5)  2  Chitt  PI.  SSS.,  dt.  13  Ea«t,  1 14.  n. 
<a.)      S  N.  H-  45B.  2Ld.  Raym.  115. 

(6)  Yoid  T.  HarboUU,  PeaLe'ii  N,  P.  C. 
68.   S(qjAtiwc»iv.flart,4Bmg.476. 482,483. 

(7)  Dtvtreuic  t.  Bardag,  2  B.4  A.  702. 

(8)  Ibid.    SttpiBUOKy.  Sart,4B]ag.i6S. 

(9)  Ltbboci  V.  Ingli;  1  Stack.  104.  SU- 
phauan  t.  Hart,  4  Bing.  476. 

(10)  Mulffratm  v.  Oflrfni,  Cm.  Elit  219. 
NitAelun  V.  Cliapman,  2  Hcu.  Blark.  S54. 


(11)  Ibid. 

(12)  Ric/iardnm  t.  ,4f<liiwm.  Sir.  SIS., 
eidt  Grangrr  v.  Gtorgt,  5  B.  &  C.  149.  ^ 
D.  ft  R.  729. 

(13)  Harfford  v.  Jma,  3  Salk.  CSS. 
Bartm  y.  Williaiiu.  S  B.  &  A.  401. 

(14)  M'Combit  v.  Daeit,  6  Eut,  SVt. 
Damta  v.  Barclay,  2  B.  &  A.  704. 

(15)  Bott  y.  J6I11U011,  S  Ban.  S82S.  « 
SaunA  47.  (C) 

(16)  SBKrin  V.  Kippdl,  4  Etp.  N.  P.  C. 
157. 

(17)  DaneBj.  Mourn,  1  Taunt.  391. 
(IB)  AUenoly.  BriaiU,  1  Camp.  409-     1 

CLiti.  PI.  155. 
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,9.  Evidence. 

The  plaintiff  must  proye  a  contract  express  or  implied,  the  delirery  of  Evidkncx. 
the  goods,  and  the  defendant's  breach  of  promise  or  duty. 

Where  an  express  contract  exists,  it  must  be  relied  upon  and  proved ;  for,  Implied  con- 
where  there  is  an  express  contract,  none  can  be  implied.  (1)  The  plaintiff  *'^*' 
usually  relies  upon  an  implied  contract,  proving  that  the  defendant  is  a 
common  carrier,  as  alleged  in  the  declaration,  and  that  the  goods  in  ques- 
tion were  delivered  to  one  acting  as  his  agent  at  the  office,  warehouse,  or 
other  place  of  business,  or  to  an  agent  conducting  his  coach  or  waggon  in 
its  usual  coarse.  (2)  A  declaration  in  asstimpsiii  stating  that  goods  had 
been  delivered  to  the  defendants  as  carriers,  to  be  conveyed  by  them  for  a 
reasonable  reward,  and  that  they  undertook  to  carry  them  safely  and 
securely,  and  deliver  them  accordingly,  and  assigning  for  breach,  that  they 
had  lost  the  same,  is  sufficient  to  admit  proof  that  they  had  been  guilty  of 
gross  negligence  (S):  but,  it  seems  the  injury  itself  is  a  sufficient  proof  of 
negiigeiice,  for  every  thing  is  a  negligence,  which  the  law  does  not  ex* 
cuse.  (4) 

Where  the  defendant  is  not  a  common  carrier,  it  is  necessary  to  prove  Express  con* 
what  the  terms  of  the  defendant's  undertaking  were.    If,  although  he  was  ^^^^ 
not  a  carrier,  he  expressly  undertook  to  carry  the  goods  safely  and  securely, 
he  will  be  liable  for  any  damage  which  they  sustain.  (5) 

If  any  receipt  was  given  on  the  delivery  of  the  goods,  it  should  be  pro-  Production  of 
duced :  and  if  an  entrv  were  made  in  the  defendant's  book,  notice  should  be  'cce*?** 
given  to  produce  it,  and  also  the  way  bill,  if  the  goods  were  sent  by  the 
coach.    It  should  also  be  proved,  what  orders  were  given  at  the  time,  as  to   Orden  which 
the  carriage  of  the  goods,  and  place  of  destination,  and  what  was  the  were  given  ^ 

,.        .  ,         /^  ^   .     .      1^  J     ..   the  time  of  de- 

wntten  direction  upon  them  (6};  and  it  is  the  common  practice  to  admit  Uvery  to 

servants  and  carriers  to  prove  the  payment  of  a  receipt  of  money,  or  the  carrier. 

delivery  of  goods  on  behalf  of  their  master  or  principal  (7) ;  or  to  prove  the 

state  in  which  goods  were  delivered.  (8) 

It  is  sufficient  to  prove  a  delivery  either  to  an  agent  of  the  defendant's  Delivery  to 
at  the  usual  place  of  receipt,  or  to  an  agent  who  has  authority  to  receive  %^^^ 
them,  driving  the  coach  or  waggon  on  the  course  of  conveyance.  (9) 

The  plaintiff  having  proved  the  defendant's  receipt  of  goods,  on  a  con-   Averment  of 
tract  to  deliver  them  safely  at  some  other  place,  it  seems  to  be  incumbent    °^ 
on  the  defendant  to  prove  the  performance  of  his  promise.     To  support  an 
averment  of  loss,  it  is  enough  for  the  plaintiff  to  shew,  that  the  goods  in  fact 
have  not  arrived.  (10) 

(1)  Latham  v.  JRtdleyj  2  B.  &  C.  20.  Bull.  N.  P.  289.,  vide  Green  ▼.  New  River 

(2)  2  Stark.  £v.  199.  Comp,  4  T.  R.  .589,  590.     Matthewty,  Hay^ 

(3)  Snath  v.  Home,   2  Moore,    18.       8  don^   2    £sp.  N.    P.    C.    509.      Spencer  v. 
Taunt  144.     HoU*s  N.  P.  C.  643.  Goulding,  Peake*8  N.  P.  C.  129.     Adams  v. 

(4)  Dak  V.  HaU,  1  Wils.  281.     AHon  v.  Dam«,  3  Esp.  N.  P.  C.  48. 

Beaten,  2  Esp.  N.  P.  C.  5S3,   Israel  v.  Cfar*,         (8)   Coiepepper  v.  Goody  5  C.  &  P.  38a 
4  ibid-  259.  (9)  Gouger  v.  JoOy,  Holt's  N.  P.  C.  317. 

(5)  SebiueoH  v,Dunmorey  2  B.  &  P.  416.  (10)    Tucker  v.    Crackling  2  Stark.  385., 

(6)  2  Stark.  £v.  200.  vide  RoskeHv.  Waterfwue,  2  Stark.  461.,/w«f, 

(7)  iV    Holt    C.  J.   in    11   Mod.    262.  997. 
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ETumcet.  The  ioMfiption  on  a  stage  coach  of  the  name  of  the  party  liceiiBed  to  nae 

Ptoof  of  i^  <B  evidence  against  him  of  ownership,  as  well  in  an  action  as  on  sammary 

ownenhip  ofa    proceedings(l);  but  an  entry  in  the  register  book  at  Somerset  House,  if  . 

lUge  eoic  .        ^^j  signed  by  tbe  defendants,  stating  tbe  defendants  were  the  licensed  coaeb 

proprietora  ia  not  sufficient,  without  proTing  their  connection.  (2) 

The  declarations  of  a  coachman  respecting  the  loss  of  a  parcel  are  evi- 
dence against  the  carrier.  (3) 
Etidbhci  or  A  carrier  is  an  insurer  of  the  goods  which  he  carries.     He  u  obliged  for 

Notice.  ^  reaaonable  reward  to  carry  any  goods  to  the  place  to  which  he  profeuet 

to  carry  goods  that  are  offered  him,  if  his  carriage  will  hold  them,  and  he 
is  informed  of  their  quality  and  value.  He  is  not  obliged  to  take  a  package, 
the  owner  of  which  will  not  inform  him  what  are  its  contents,  and  of  what 
value  they  are:  but  if  he  do  not  ask  for  this  information,  or  if,  wheo  he 
asks  and  is  not  answered,  be  take  the  goods,  he  is  answerable  for  their 
amount,  whatever  that  may  be.  He  may  limit  his  responsibility  as  as 
insurer  by  notice ;  but  a  notice  will  not  protect  him  against  the  conse- 
quences  of  a  loss  by  gross  negligence.  (4) 
To  whom  By  stat  1 1  Geo.  i.  and  1  Will.  4.  c.  68.  s.  4.,  no  notice  will  limit  or  in  any 

""d  /wuP/  ^™*  affect  the  liability  at  common  law  of  carriers  by  land,  in  respect  of  any 
c  68. 1. 4.  doea  articles  to  be  conveyed  by  them,  unless  such  as  are  mentioned  in  that  statute, 
not  extend.         and  xq  which  it  extends ;  but  it  does  not  apply  to  other  carriers ;  —  which 

will  account  for  the  insertion  of  some  of  the  following  cases.  (5) 

Notice*  b^  ai-       The  courts  have  construed  the  notices  of  carriers  strictly,  and  have 

''*""»du>'be       required  strict  proof  of  their  publicity ;  and  if  a  carrier  be  allowed  to 

Mrictlj  prored.   U™>t  l>)3  responsibility,  he  must  lake  care  that  every  one  who  deals  with 

him,  is  fully  informed  of  the  limits  to  which  he  confines  it(6);  and  where 

the  carrier's  agent  told  a  female  servant  of  the  owner  of  a  parcel  above  the 

value  of  5/.  that  it  ought  to  be  insured  :  —  It  was  held  not  to  be  a  sufficient 

notice  of  the  limitation  of  the  carrier's  responsibility.  (7) 

Notice  to  tbe  Notice  to  tbe  principal  is,  in  law,  notice  to  all  agents :  therefore,  where 

iiod«''iD'tlie'      Btage  coach  proprietors  had  given  the  usual  5^  notice  to  principals  Id 

■gent.  London  in  the  month  of  January,  and  their  traveller,  who  proved,  that  be 

was  ignorant  of  such  notice,  sent  them  from  Downfaam  a  parcel  containing 

87^  he  had  received  for  them  in   the  month  of  February,   by  a  coach 

btionging  to  these  coach  proprietors,  and  it  was  lost,  the  coach  proprietors 

were  held  not  to  be  responsible,  tbe  notice  given  to  the  principal,  being 

considered  in  law,  as  notice  to  all  their  agents.  (8) 

Ttnxii  carrinl       Where  it  was  agreed  between  the  plaintiff  and  one  of  the  defendant*, 

free  of  i'ii)i-ns.\  proprietors  of  a  stage  coach,  to  carry  certain  parcels  for  the  plaintiff  free  of 

L'xpense,  which  were  accordingly  carried  for  two  years,  but  there  was  no 

eudence  of  any  knowledge  of  thb  agreement  by  the  other  defendants  ;  and 

the  defendants  had  given  notice,  that  they  would  not  be  accountable  for 

purcela  above  the  value  of  5/.  unless  entered  and  paid  for,  &c.: — It  was 

(1)  Barford  T.  Ndiim,  1  B.  &  Ad.  571.  (6)  Bullir  y.  Htant,  3  Camp.  415,      Kirr 

(3)  SfroUier  v.  IFillan,  4  Camp.  24.  v.  IFillan,  fi  M,  i  S.  1 50.      2  Stark.  S3. 

(3)  JWflyAeB  V.  A'fiBm,  6  C.  &  P.  58.  (7)  JUbaHtn  v.  WalerhouK,  5  Binj.  21S. 

(4)  Per  Bert  C.  }.  in  fli%  v.  Hone,  5     2M.  &  P.  319. 

Bing.  235.  (8)  Mayhea  v.  Emet,  4  D.  &  R.  484.    3 

(5)  Ante,  970,  971  ,  provisioni!  of  stals.      H.  &  C.  601.      1  C.  \  P.  5J0. 
\l  Geo.  4.  and  Will.  4.  c.  GH.  in  nor. 
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held,  that  the  defendants  were  not  liable  for  the  loss  of  a  parcel  above  the      Evidence. 
value  of  BL  sent  by  the  plaintiff  under  this  agreement,  of  the  value  of  which, 
no  notice  had  been  given  to  the  defendants  (1);  because  the  object  of 
requiring  notice  is,  first,  to  obtain  a  larger  premium  for  the  conveyance  of 
valuable  parcels ;  and,  secondly,  to  put  the  proprietors  on  their  guard. 

A  keeper  <rf  a  booking  house  could  not  set  up  a  notice,  that  he  would  Notice  wiU  not 
not  be  answerable  for  goods,  if  above  a  certain  value,  as  a  defence  against  excuse  negli- 
tlie  effect  of  negligence  in  himself  or  his  servants.  (2)  *^*^°^- 

A  notice  by  carriers,  that  they  would  not  be  accountable  for  the  loss  or  Notice  ^« 
damage  of  goods,  unless  the  terms  of  the  notice  were  complied  with,  pro-  protection  ^ 
tected  them  as  well  against  a  loss  by  robbery,  as  against  an  incidental  ^"*  robbery 
loss.  (3)  ^^  ^^ 

In  an  action  against  a  carrier  for  not  taking  care  of  and  safely  convey-  where  soods 
ing  goods  according  to  his  promise,  it  appeared,  that  he  had  limited  his  ^ost  before  the 
responsibility  as  such,  by  means  of  a  notice  of  which  the  plaintiff  was  ^^^encement 
cognisant: — It  was  held,  that  having  declared  against  the  defendant  as  a  carriage, 
carrier  in  the  usual  form,  he  could  not  insist,  that  the  goods  were  lost 
from  the  defendant's  warehouse,  before  the  actual  carriage  of  the  goods 
commenced.  (4) 

A  notice  stuck  up  in  the  office,  to  be  of  any  avail,  must  be  in  such  large  Publication  of 
characters,  that  a  person  delivering  goods  at  the  office  cannot  fail  to  read  it^  notice  in  the   ; 
without  gross  negligence  (5) ;  and  if  a  carrier  receive  goods  at  a  distance  ®®®®*' 
from  his  office,  he  must  prove,  that  the  special  terms  on  which  he  deals  were 
communicated  to  the  owner  of  the  goods  through  some  other  medium  than 
a  notice  stuck  up  in  the  office.  (6) 

"If  a  common  carrier  is  to  be  allowed  to  limit  his  responsibility,  he  must  Limitation  of 
take  care  that  every  one  who  deals  with  him  is  fully  informed  of  the  limits  Ksponsibility 
to  which  he  confines  it  "(7);  therefore,  it  is  not  sufficient  notice  to  paste  gnSlthw^ 
upon  the  door  of  the  office  a  bill  blazoning  the  advantages  of  his  convey-  ten. 
ances,  and  stating  in  small  characters  at  the  bottom  of  it,  that  he  will  not  be 
answerable  for  goods  above  the  value  of  5/.  unless  entered  as  such,  and  paid 
for  accordingly.  (8) 

It  b  not  sufficient  to  shew,  that  a  printed  notice  was  exhibited  in  the 
carrier's  office,  where  the  goods  were  delivered  by  a  porter,  although  the 
porter  could  read,  and  had  seen  the  notice,  if  in  fact  he  had  never  read 
it(9) 

It  has  been  holden  by  Lord  Kenyon,  that  "  notices  at  the  termini  of  a  Notices  at  the 
journey  were  not  sufficient  to  protect  carriers  with  respect  to  goods  taken  termini  of  & 
in,  at  intermediate  receiving  houses."  ( 1 0)  journey. 

"  Carriers  should   be^  cautious  that   their  notices  corresponded  in  all  Variance  in 
places  where  they  were  affixed,  or  their  liability  would  be  affected  by  a  notices. 
▼ariance."(ll) 

(1)  BigyuJdv.  IVattrhoute,  1  M.  &  S.  255.  (7)  Per  Lord  Ellenborough  in  ButUr  r, 

W  Newborn  v.  Just,  2  C.  &  P.  76.  Heane,  2  Camp.  415. 

(3)  Covingtonv,  WiUany  Gow,  N.P.  C.  1 15.  (8)  Ibid. 

(4)  BoektU  V.  Wattrhouaey  2  Stark.  461.,  (9)  Kerr  v.  WUlan,  2  Stark.  53.  6  M.  & 
^^ttiammnWM,2Moorej500.    STaunt.  S.  150.     Davis  v.  WiUant  ibid.  279. 

**f-  (10)  Per  Gibbs  C.  J.  in  Govger  ▼.  JoUy, 

(5)  Clayton  ▼.  Hunt,  3  Camp.  27.  Holt's  N.  P.  C.  317. 

(6)  Ibid.    Gouffer  v,JoUy,  Holt's  N.  P.  C.         (1 1)  Ibid. 
S17.  ^  #»  V     / 
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tice. 

Bt  Adtek- 
tmxmxmt  in 
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Kmowixdge  or 

VjrLCX  IK 
CASI8  to  which 

Stat.  11  Geo.  4. 
AND  Will.  4. 

C.  68.  18  NOT 
APIUCAXLE. 


It  seeme,  that  when  carriers  run  a  coach  from  A.  to  B.  and  back,  a  notice 
that  they  limited  their  responsibility  on  the  carriage  of  parcels  from  A.  to 
B.,  was  notice,  that  they  limited  it  likewise  from  B.  to  A.  (1) 

An  advertisement  in  a  newspaper,  in  which  a  carrier  limits  his  respon- 
sibility^ will  bind  a  customer,  if  it  can  be  proved,  that  the  customer  was 
owner  of  the  contents  of  such  advertisement  Thus,  in  Rowley  v.  Home  (2), 
in  order  to  fix  a  plaintiff  with  knowledge  of  a  general  notice,  by  which  a 
coach  proprietor  had  limited  his  responsibility,  it  was  proved,  that  the  plain- 
tiff had  taken  in  for  three  years  a  newspaper  in  which  the  notice  had  been 
advertised  once  a  week ;  the  jury  having  nevertheless  found  a  verdict  against 
the  proprietor,  the  court  refused  a  new  trial. 

In  an  action  against  a  carrier  for  negligence,  the  defendant  cannot  read 
in  evidence  the  advertisement  in  a  newspaper,  by  which  he  limits  his 
responsibility,  unless  he  first  prove,  that  the  plaintiff  was  in  the  habit  of 
reading  that  paper.  (8)  But  it  seems,  that  an  advertisement  in  the  Gazette 
may  be  read  without  such  preparatory  proof,  but  without  such  proof  of 
reading,  the  evidence  is  weak.  (4) 

Previous  to  stat  1 1  Geo.  4.  and  1  Will.  4.  c  68.,  the  usual  notice  given  by 
carriers  exempted  them  from  their  liability  for  the  loss  of  goods  above  the 
value  of  SLy  unless  the  appearance  of  the  goods  necessarily  indicated  that 
they  w6re  above  that  value  (5);  but'  notice  was  not  defeated  by  proof 
that  the  book-keeper,  who  received  the  goods,  was  conscious  of,  or  might 
have  inferred,  their  value.  (6) 

A  public  notice  given  by  carriers, .  that  they  will  not  be  answerable  for 
certain  specified  articles,  or  any  other  goods  of  what  nature  or  kind  soever 
above  the  value  of  5Ly  if  lost,  stolen,  or  damaged,  unless  a  special  agree- 
ment is  made,  and  a  premium  paid,  and  such  value  to  be  entered  at  the  tim6 
of  delivery,  seems  not  to  extend  to  goods  which  do  not  fall  within  any  of  the 
specified  articles,  and  which  from  their  bulk  and  quality  communicated  to 
the  carriers  at  the  time  of  delivery,  must  be  known  to  them  to  exceed  the 
value  of  5L :  and  therefore  it  seems  they  will  be  liable  for  any  damage  to 
the  goods  arising  from  the  carriage,  although  no  special  agreement  be  made, 
nor  any  premium  paid ;  but  at  all  events  they  will  be  liable  for  damage 
arising  from  gross  negligence  notwithstanding  such' notice  (7);  Le  Blajic  J. 
observing,  *<  Carriers  are  exempted  from  liability  when  the  goods  are  of  a 
much  larger  value  than  from  a  knowledge  of  their  bulk  or  quality  thej 
could  possibly  guess  them  to  be.  But  that  cannot  apply  to  goods  of  a  large 
bulk  and  known  quality,  where  the  value  must  be  obvious.*'  (8) 

Where  a  parcel  was  delivered  by  the  plaintiff's  agent  at  W.  to  the 
defendant^  to  be  carried  to  the  pltuntiff,  who  resided  in  London ;  it  was  suf- 
ficient for  the  defendant  to  prove,  that  the  plaintiff  in  London  had  received 
notice,  that  the  defendant  would  not  be  responsible  for  goods  exceeding 
5/.  in  value,  unless  entered  and  paid  for,  without  proving  any  notice  to  the 
agent  in  the  country,  especially  if  the  terms  of  the  notice  extended  to  deli- 
veries to  agents  in  the  country  as  well  as  in  London ;  and  the  mere  circum- 

(1)  At&y  v.ifom«,  5Bing.  217.  '2M.&  (6)  Letn  v.  Waterhome,  1  Price,  280 
P.  331.  Marsh  v.  Honu,  5  B.  &  C.  322. 

(2)  3  Bing.  2.      10  Moore,  247.  (7)  Beck  v.  Evans,  16  Etat,  ^44.    3  Camp- 

(3)  Leeton  v.  Hok,  1  Stark.  186.  267. 

(4)  Ibid.  (8)  Vide  etiam  Thorogoadv,  Marshy  Gow, 

(5 )  jDownv.JPromon/,  4  Camp.  40.,  anie,  970.     N.  P.  C.  105. 
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stance  that  the  defendant's  agent  received  the  parcel,  after  notice  that  its  ^  EnpKycB. 
value  was  considerable,  did  not  amount  to  a  waver  of  such  notice  (1); 
Abbott  C.J.  observing,  that  "there  was  no  case  in  which  it  had  been 
decided,  that  the  effect  of  a  notice  had  been  done  away  with  by  the  mere 
drcomstance^  that  the  carrier  knew  the  value  of  the  contents  of  the  parcel.*' 
Notwithstanding  a  notice  by  carriers,  that  they  will  not  be  accountable 
for  goods  of  a  particular  description  above  the  value  of  51.  '^  unless  specified 
and  paid  for  as  such  when  delivered,"  it  was  held,  that  they  were  liable  for 
damage  done  to  an  article  of  this  description,  much  above  the  value  of  5/., 
although  not  paid  for  as  such  when  delivered,  their  book-keeper  having 
been  then  informed  of  its  value,  and  desired  to  charge  for  it  what  he  pleased, 
which  should  be  paid  provided  it  was  taken  care  of.  (2) 

Before  stat.  11  Geo.  4.  and  1  Will.  4.  c.  68.  it  was  held,  that  a  carrier  Eztxnt  or 
might  not  only  limit,  but  exclude  all  responsibility  by  notice.  (3)  C^^rw^bt' 

Whore  a  carrier  gave  notice  that  he  would  not  be  liable  for  goods  lost,  Noticx  rax- 
beyond  the  value  of  5L,  it  was  held,  such  notice  extended  to  the  property  ^'ous  to  Stat. 
of  passengers  going  by  the  coach  or  other  carriage,  and  not  to  goods  ^^  ^3^ 
sent  to  be  carried  only.  (4) 

A  carrier,  who  gave  two  notices  limiting  his  responsibility,  was  bound  by  Carrier  isrolng 
that  which  was  least  beneficial  to  himself.  (5)    Thus,  where  a  carrier  placed  bound  by  one 
a  board  in  his  oiHce,  giving  notice  that  he  would  not  be  answerable  for  least  beneficial 
jewels,  however  small  their  value,  unless  entered  as  such ;  but  circulated         ™*^ 
handbills,  stating  generally,  that,  he  would  not  be  answerable  for  any  article 
above  the  value  of  5L  unless  entered  as  such: — It  was  held,  that  he  was 
answerable  for  the  loss  of  jewels  not  entered  as  such,  if  under  the  value  of 
5/.  (6) 
*  If  a  carrier  give  notice,  that  he  will  not  be  accountable  for  goods  above  Cajrrier  not 

the  value  of  20/.  unless  entered,  and  an  insurance  paid,  over  and  above  ^ejP^^nsible, 
,  ,  .  '^       '     .  when  not  paid 

the  price  charged  for  carriage,  according  to  their  value :  a  person  who  in  proportion, 

enters  silk  exceeding  the  value  of  20/.  and  does  not  pay  the  insurance,  *o  ^^  value. 

cannot  recover  any  part  of  the  value  of  the  goods  if  lost  (7) ;  because,  as 

observed  by  Mr.  Justice  Lawrence,  '*  there  is  nothing  unreasonable  in  a 

carrier  requiring  a  greater  sum,  when  he  carries  goods  of  greater  value, 

for  he  is  to  be  paid  not  only  for  his  labour  in  carrying,  but  for  the  risk 

which  he  runs,  which  is  greater  in  proportion  to  the  value  of  the  goods. 

I  would  not,  however,  have  it  understood,  that  carriers  are  at  liberty  by 

hiw  to  charge  whatever  they  please  :  a  carrier  is  liable  by  law  to  carry 

every  thing  which  is  brought  to  him,  for  a  reasonable  sum  to  be  paid  for 

the  same  carriage,  and  not  to  extort  what  he  will ; "  although  the  price 

he  agrees  to  pay  for  the  carriage  of  the  silk  is,  on  account  of  its  superior 

value,  higher  than  the  ordinary  price  charged  for  the  carriage  even  of 

bulky  articles  (8) ;  and  although  the  carrier  does  not  prove  that  the  loss 

happened  by  any  of  those  accidents  against  which,  the  law  makes  him  an 

insurer.  (9) 

(1)  Jlfred  V.  fforne,  S  Stark.  136.  (5)  Munn  v.  Bakety  2  Stark.  255. 

(2)  fyUton  ▼.  Freeman,  S  Camp.  527.  (6)  Cobden  ▼.  BoltOH,  2  Camp.  108. 

(3)  Moving    V.   Todd,    1   Stark.    72.      4  (7)  Harris  v.  Packwood,  3  Taunt.  264. 
Camp.  225.    Jfyde  ▼.  Trent  §•  Mersey  Navig,  (8)  Ibid. 

Ctaap.  5  T.  R.  389.     1  E^.  N.  P.  C.  36.  (9)  Ibid. 

(4)  OarU    V.  Gray,    6  East,   564.       2 
Smitii,  622.     4  Esp.  N  P.  C.  1 77. 
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A  carrier  by  water  contracting  to  carry  goods  for  hire,  impliedly  pro- 
mises, that  the  vessel  shall  be  tight  and  fit  for  the  purpose,  and  is  answer- 
able for  damage  arising  from  leakage  ;  and  this,  though  he  had  pvw  notiee 
"  that  he  would  not  be  answerable  for  any  damage,  unless  occasioaed  by 
want  of  ordinary  care  in  the  master  or  crew  of  the  veMel,  in  which  case  be 
would  pay  10/.  per  cent  upon  such  damage,  so  as  the  whole  did  not  exceed 
the  value  of  the  vessel  and  freight;"  for  a  lo»8  happening  by  the  penoul 
default  of  the  carrier  himself  (such  as  the  not  providing  a  sufficient  vessel) 
is  not  within  the  scope  of  such  notice,  whicli'  was  meant  to  exempt  Ute 
carrier  from  losses  by  accident  or  chance,  &c. ;  even  if  it  were  competent 
to  a  common  carrier  to  exempt  himself  by  a  special  acceptance  from  the 
responsibility  ca»t  upon  him  by  the  common  law,  for  a  reasonable  revard 
to  make  good  all  losses  not  arising  from  the  act  of  Godj  or  the  lung't 
enemies.  (1) 


10.  Damages — Payment  of  Money  into  Court. 

By  Stat.  1 1  Geo.  4.  and  1  Will.  4.  c.  68.  s.  7.,  where  any  parcel  or  package 
which  has  been  delivered,  and,  the  value  being  declared,  the  increased  nle 
of  charges  paid,  has  been  lost  or  damaged,  the  party  entitled  to  recorer 
damages  in  respect  of  such  loss  or  damages,  is  entitled  to  recover  back  tbe 
increased  charges  so  paid,  in  addition  to  the  value. 

And  by  a.  9.,  carriers  are  not  to  be  concluded  by  the  declared  value,  but 
are  only  to  be  liable  to  such  damages  as  are  proved,  not  exceeding  the 
declared  value,  together  with  the  increased  charges. 

The  amount  of  damages  to  be  recovered  depends,  therefore,  upon  tlie 
extent  of  tbe  carrier's  liability  being  established  to  answer  for  the  whole 
value,  or  only  to  the  extent  to  which  he  haa  succeeded  in  limiting  hii 
responsibility  by  the  terms  of  his  notice.  In  the  former  case,  the  plaintiff 
will  be  entitled  to  recover  the  entire  actual  value  of  tbe  goods  lost,  or 
damages  proportionable  to  the  injury  sustained,  and  it  does  not  differ  from 
the  common  case  of  goods  sold  and  delivered.  (2) 

If  the  declaration  allege  any  particular  damage  or  inconvenience  suffered, 
independent  of  the  loss,  and  arising  in  consequence  of  the  breach  of  duQ 
or  contract  of  the  carrier,  this,  like  all  actions  arising  from  the  misfeasance 
of  another,  will  be  proper  matter  for  the  jury  to  consider,  for  giving  propor- 
tionate damages.  In  an  action  agunst  a  carrier  for  not  delivering  goodi 
at  a  specified  time,  the  defendant  pleaded  payment  of  money  into  court, 
and  the  plaintiff  replied,  he  bad  sustained  more  damages  ;  the  amount  p»d 
in,  was  the  cost  price  of  tbe  goods,  the  defendant  having  offered  them  in 
5pe<ue  to  the  plaintiff  two  days  only  after  they  ought  to  have  been  delivered; 
but  the  plaintiff  proved,  that  he  bad  sustained  inconvenience  and  loss  by 
not  having  tbe  goods  delivered  at  a  proper  time :  the  jury, .  however,  foanil 
for  the  defendant,  and  the  court  refused  to  set  aside  the  verdict.  (3) 

When  no  fraud  has  been  proved  on  the  part  of  the  carrier,  the  pre- 
sumption will  be  against  the  demand  of  the  plaintiff,  unless  he  clearly 


(I)  Lyon  T.  JMcSi,  S  Eut,  4SS. 

}ia. 

(S)  Hialim  1.  BolMi,  3  Doug.  59. 
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prove  the  value  of  the  goods  lost  (1)  But  if  the  conduct  of  the  carrier  be 
at  all  tinctured  with  fraud,  the  presumption  will  be  in  favour  of  the  plaintiff's 
demand. 

Where  a  box  was  sent  by  a  carrier  and  lost,  the  judge  recommended  the 
jury  to  give  the  fair  value  of  it  in  damages,  although  the  particular  articles 
contained  in  the  box  could  not  be  proved  (2) ;  Mr.  Baron  Garrow  ob- 
serving, ''  with  regard  to  the  amount  of  the  damages  in  case  a  verdict 
passes  for  the  plaintiff,  it  is  right  that  I  should  tell  you,  that  here  is  no 
distinct  evidence  of  the  contents  of  the  box ;  however,  I  should  recommend 
yon  not  to  pare  down  the  amount  of  the  damages,  because  the  articles  con- 
tained in  it  cannot  be  distinctly  proved.  It  very  often  happens,  that  persons, 
more  especially  those  in  the  station  of  life  in  which  the  plaintiff  is  [a  ser- 
vant], pack  their  own  clothes,  and  in  such  cases  it  must  be  always  impos- 
sible to  give  evidence  of  the  precise  contents  of  their  boxes  or  portmanteaus. 
1  should  therefore  recommend  you,  if  you  find  for  the  plaintiff,  to  give 
damages  proportioned  to  the  value  of  the  articles  which  you  in  your  judg- 
ment think  the  box  might  and  did  fairly  contain."(S) 

By  Stat.  11  Geo.  4.  and  1  Will.  4.  c.  68.  s.  10.,  money  can  be  paid  into 
court  in  all  actions  for  loss  or  injury. 


Dauaoxs  -— 
Payment  op 
momkt  into 
Court. 

Where  the  par- 
ticular articles 
contained  in  a 
box,  cannot  be 
proved. 


Patmxnt  or 

MONKT  INTO 
COURT. 


(1)  ChoauM  r.  Ptzzey,  1  Camp.  8.  " 

(2)  BvOer  t.  Basing,  2  C.  &  P.  613. 

(3)  As  to  joint  contribution,  vide  WoaBey 


▼.  BaUe,  2  C.  &  P.  417.,  ante,  979.,  et  vide 
Knight  v.  Hughes,  3  C.  &  P.  467. 


CASE, 

1.  Generally,  pp.  1003—1005. 

lyatinetiont  bttaeen  the  remedia  of  tnapart  and  cate  —  Where  an  if^tay  u  contidtni 
ai  Iflumfiafi  —  Jkdgniewt  of  Lord  BOadionyiigh  in  Leame  >.  Bray  —  Legalilf  nr 
iUij/alilji  ofiKe  original  act  —  Mutine,  intent,  or  detign,  nf  mrong-dfer. 

2.  Where  Case  or  Trespass  may  be  maintained,  pp.  1005, 1006. 

3.  Where  Case  or  Covenant  may  be  maintained,  p.  1006. 

4'.  Where  Case  or  Assumpsit  may  be  maintained,  pp.  1006— lOOS. 
5.  Where  Case  will  lie,  pp.  1008 — 1019. 

I.  WJieri  damage  or  injury  contegimtial  —  Jndgmtnti  of  Mr.  Jnitiee  Bladotone,  Mr, 
Jtatice  Gonld,  and  Chief  Juitice  De  Grey  in  Scott  v.  ^epfaord  —  Cate,  jim 
hy  (futHli  —  Againtt  magittrata — Landlordt — PuUic  toaftaiitt — SpUoini 
came  of  action —  Fexalioat  mite  —  Ditobtdienct  to  a  aubfaan^  En^eing  a 
ftnu  cottrt —  /iifHiijisnmf  of  copyright  —  Deceit  —  VnMwfid  trading  —  Injaiti 
to  health  and  reputation  —  Ntglcct  of  commiitioneri  under  a  local  aet  —  Ix- 

EVIT&BLI  ACCIDEin,    pp.    lOOB—lOII. 

II.  IxJDBiig  TO  OB  FKOM  KEAL  FRDFESTT  —  Waleriio<irte>  —  Tithee  —  lletieniaiaj 
itOereil  —  Bnildingi  —  Judgment  of  Chief  Jnetict  Tindal  in  Vaughui  v.  Men- 
love  —  Exeaaating  land  adjoining  the  honee  of  another  —  Jndgment  of  Lord  To- 
lerden  in  Waltera  r.  Pfeil  —  Mninal  appointment  of  agtnlt  (o  luperinltnd  Ik 
paBing  doan  of  parti/  toallt  —  Digging  lO  ?iair  the  gable  end  of  an  ancient  hmm 
ae  to  cauee  its  dctlrmction  —  Damage  done  to  a  building  which  u  not  ancient  — 
Judgment  of  Lord  Tenierden  in  Wyatt  b.  Hirrison  —  Frightening  ovoy  »tU- 
fowl  from  a  decoy  pond,  by  uhich  the  oxncT  mu  deprived  of  a  profit  in  their  t^ 
■ —  Frightening  aoTay  game  and  ditturbing  a  roohery,  uAen  not  actionabte  -^  Dt' 
etmction  of  a  iceir  —  Fixing  b  ipoui  nhereby  icater  it  call  vpon  the  land  cf 
another —  DiilHrianct  of  on  ancient  ferry  —  Pottetiion  ofapra —  Privateer 
public  uray  —  Injury  ariting  from  defectioe  defencti  —  Shaft  of  a  mine  improperij 
protecttd,  pp.  1011—1014. 

Hi.  ANcllBt  LIHH-ra  —  Right  to  light,  air,  or  water,  acguirrd  by  enjoyment — J*^ 
mtnl  of  Chief  Juiiice  Abbott  in  Mooie  e.  RavioD  —  Slal.  2^3  WilL  4.  c.  71. 
—  Uninterrupted  enjoyment  of  light  for  twenty  yean  con/eri  oh  ahviute  iitfc  — 
Judgment  of  Chief  Juilict  Beit  in  Baet  o.  SOcey  ^  Jndgmrnt  of  Lord  Dtnvm 
in  Pringle  o.  Wemham —  Where  vendor  cannot  llop  the  lightt  of  a  io«r 
belonging  to  vendee  —  Partial  enjoyment  of  Ught  —  Opening  a  window  by  wivth 
the  privacy  of  another  it  ditturbtd  —  Pord  licenie  to  erect  a  tcaU  or  windor, 
pp.  1014—1016. 

Injury  done  to  an  apprentice  by  which  hit  matter  wot  deprived  of  hit  lervicet  — 
Improper  detention  of  paper  delinered  to  a  printer  for  printing,  p.  1016. 

V.  NlotioKwci  —  Leaving  a  cart  ui^irolecled  in  a  tireet  from  whidi  a  child  ■« 
injured  —  Judgment  of  Lard  Denman  in  Lynch  e.  Nurdin  —  Cardeit  drieimg 
of  carriage!  —  IFarehouietaan  remoeing  goodi  negligently  —  Graluitoui  permi- 
lion  to  uie  a  chattel,  pp.  1016— 1018. 

Vr.  RuNMiso  DOWK  viSBELs  iT  SI  I.  ~  Jndgnent  of  Lard  EUenborough  ia.Covell  b. 
liniing —  Trinity  Hoard  regulationi,  pp.  1018,  1019. 


r 


6.  Mi.scHiEVoua  Animals,  pp.  1019 — 1021. 

Improperlg  fattening  a  miichievoui  dog 
nal  be  maintained  for  an  injury  con 
Jmttiet  Tindai  in  Curtis  v.  Milli. 


CASE.  1005 

7.  Thx  Declaration,  1021-^1025. 

YxvuK  —  Pabtiu  — i  Poitestion  of  real  property  —  Ovmer  of  pereomal  property  — 

Several  iaierette  hmt  a  jaimt.  damage — Joimt  and  legal  intereet — All  pereone  reepom- 

eSkk  far  their  tortiame  aete  -^  IFhere  tort-feaeore  mag  be  eued  einglg  —  Effect  of 

ia^jiroper  Joinder — By  whom  the  action  can  be  maintained  for  etopping  ancient 

Kghte —  Wimdowe  erected  eoatrary  to  Building  Act  —  For  injuriee  By  a  dog^  not 

materia  wkatkcr  defendant  woe  owner  or  not  —  Title  or  intereet  of  fiaxntiff^Stqt. 

S  I*  9  WHL  4.  e.  71.  «.  5.  —  Statxkjknt  of  causx  or  actzon  —  Writ  of  enmmone 

deeeribing  an  action  of  oate  ae  one  on  promisee  -^  Divieible  aoermente  —  Judgmemt 

ef  Chi^  JmeHee  AbhaU  in  Ricketts  e.  Silwey  ^  Dietinetione  between  aHe^Oione 

of  mmtter  of  etdfetanee  €md  of  matter  of  deecrqftion^-' Where  allegation  mnat  be  proved 

—  Stat.  8  Anne,  e.  14.  — Averment  that  defendanfe  doge  were  aceuetomed  to  worry 

and  bite  ekeep  and  kaeibe  —  Vakiakcx  '—  DAXAoaa. 

a  The  Pleadings,  p.  1025. 

Reg.  Gen.  H.  T.  4  WiO.  4.  —  Jntt:^ficatim  jbr  ehooting  a  dog -^  Not  guUtg  deniee  the 
saenter  andh^wry. 

9.  Limitation  of  Action  —  Particulars  of  Demand  —  Costs  — 
Judgment,  pp.  1025,  1026. 


1.  Generally.  Gemerallt. 

AHhwigh  theie  does  not  seem  to  have  been  at  any  time  a  doubt,  as  to  DuriHcnoxs 
vbat  degree  of  imprnvideat  conduct,  or  culpable  carelessness,  will  render  a  >kt^^>»  <"* 
man  liable  to  be  sued  for  ooDMquential  damages,  yet  a  question  hai  fre*  Tkespass  avo 
quently  arisen  respecting  the  fbnn  of  action  which  should  be  adopted  by  Case. 
the  person  who  has  sustained  an  injury,  I.e.  whether  the  proper  remedy  is 
by  action  of  tregp€U8  vi  et  armisy  or  trespass  on  the  ooje. 

If  the  injury  be  farciblef  and  occasioned  immediately  by  the  act  of  the 
defendant,  trespass  vi  et  armis  is  the  proper  remedy ;  but  if  the  injury  be 
not  in  legal  contemplation  forcible,  or  not  direct  and  immediate  on  the 
act  done,  but  only  cofisequetUialf  then  the  remedy  is  by  action  on  the 
case.(l) 

An  injury  is  considered  as  immediate,  when  the  act  complained  of,  and  Wbeee  aw 
not  merely  a  consequence  of  that  act,  occasions  the  injury.    Thus,  if  one  Ixf^uftT  is  cow- 
give  a  blow  to  another,  or  drive  a  carriage  and  horses  against  another  or  J^"^^  ^' 
his  property  (2) ;  or  pour  water  on  another ;  or  commit  any  injurious 
act  (S),  on  his  land  (4) ;  or  turn  out  or  put  in  motion  a  wild  beast  or  other 
dangerous  thing,  to  another's  damage  or  hurt  (5) ;  or  lay  rubbish  so  near 
another*s  wall,  that  the  necessary  or  natural  consequence  is,  that  some  of  it 
will  roll,  and  it  accordingly  comes  against  the  wall  (6) ;  the  injury  is  imme- 
date,  and  trespass  is  the  remedy.  (7) 

To  bjore  the  person  of  another,  by  driving  a  carriage  against  the  car- 
riage wherein  he  is  sitting,  although  the  last  mentioned  carriage  be  neither 

is  property  nor  in  his  possession,  is  a  direct  trespass ;  and  where  the  de- 


(1)  Leame  r.  Bray,  S  East,  59S.      Seatt  (2)  Leame  ▼.  Bray,  S  East,  593.     CooeU 

▼.  Shepherd,  S  W.  Black.  S9S.     3  Wils.  403.  v.  Laming,  1  Camp.  497.     Lotan  t.  Croee,  8 

BeynaUe  ▼.  Oarhe,  2  Ld.  Raym.  1399.    Str.  ibid.  465. 

634.,  Tide  cCiam  Morgan  ▼.  Hughes,  2  T.  R.  (3)  ShapcoU  t.  Mugford,  I  ibid.  188. 

SS5.     Day  r.  Edseards,  5  ibid.  649.      Ogle  (4)  Reynolds  ▼.  Oarhe,  3  Ld.  Raym.  1409 

▼.  Bamee,  8  ibid.    190,    191.      Turner  v.  (5)  i^atM  ▼.  .Dray,  3  East,  596. 

MawHne^  1  B.  &  P.  472.     21  H.  7.  c.  28.  (6)  Gregory  v.  Piper,  9  B.  &  C.  591. 

Ball  N.  P.  79.  (b.>  (7)  Reynolds  ▼.  Oarhe,  Str. 666. 
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CASE. 


Genikallt. 


Judgment  of 
Ix>rd  Ellen- 
borough  in 
Leame  v.  Bray. 


Wilfulness  not 
necessary  to 
constitute 
trespass. 

Legality  or  il- 


fendant  drove  his  gig  against  another  chaise,  thereby  the  plaintiff  V  wife 
was  much  hurt  and  injured  ;  it  was  held,  that  an  action  at  the  suit  of  the 
husband  and  wife  was  properly  brought  in  trespass.  (1) 

In  Leame  v.  Bray  (2)  Lord  Ellenborough  said,  "  The  true  criterion 
seems  to  he,  according  to  what  Chief  Justice  De  Grey  says  in  SeoU  v. 
Shepherd  (3),  whether  the  plaintiff  received  an  injury  by  force  from  the 
defendant  If  the  injurious  act  be  the  immediate  result  of  the  force  ori- 
ginally applied  by  the  defendant^  and  the  plaintiff  be  injured  by  it,  it  is 
the  subject  of  an  action  of  trespass  vi  et  armis  by  all  the  cases  both  ancient 
and  modern.  It  is  immaterial  whether  the  injury  be  wilful  or  not.  As  in 
the  case  alluded  to  by  my  brother  Grose,  where  one  shooting  at  batts 
for  a  trial  of  skill  with  the  bow  and  arrow,  the  weapon  then  in  use^  in  itself 
a  lawful  act,  and  no  unlawful  purpose  in  view,  yet  having  aQcidentally 
wounded  a  man,  it  was  holden  to  be  a  trespass,  being  an  immediate  injuiy 
from  an  act  of  force  by  another.  Such  also  was  the  case  of  Weaver  \. 
Wood  (4),  where  a  like  unfortunate  accident  happened,  whilst  persons 
were  lawfully  exercising  themselves  in  arms.  So  in  none  of  the  cases 
mentioned  in  Scott  v.  Shepherd,  did  wilfulness  make  any  difference.  If 
the  injury  were  received  from  the  personal  act  of  another,  it  was  deemed 
sufficient  to  make  it  trespass.  In  the  case  of  Dat/  v.  Edtvards{5)y  the 
allegation,  of  the  act  having  been  done  furiously,  was  understood  to  imply 
an  act  of  force  immediately  proceeding  from  the  defendant  As  to  the 
Case^f  Ogle  v.  JBarnes  (6),  I  incline  to  think  it  was  rightly  decided;  and 
yet  there  are  words  there  which  imply  force  by  the  act  of  another  :  but  as 
wa9  observed,  it  does  not  appear,  that  it  must  have  been  the  personal  act 
of  the  defendants ;  it  is  not  even  alleged  that  they  were  on  board  the  ship  at 
the  time :  it  is  said,  indeed,  that  they  had  the  care,  direction,  and  manage- 
ment of  it :  but  that  might  be  through  the  medium  of  other  persons  in 
their  employ  on  board.  That,  therefore,  might  be  sustained  as  an  action 
on  the  case,  because  there  were  no  words  in  the  declaration  which  neces- 
sarily implied  that  the  damage  happened  from  an  act  of  force  done  by  the 
defendants  themselves.  I  am  not  aware  of  any  case  of  that  sort,  where  the 
party  himself  sued,  having  been  on  board  [the  ship],  this  question  has  been 
raised.  But  here  the  defendant  himself  was  present,  and  used  the  ordinarj 
means  of  impelling  the  horse  forward,  and  from  that  the  injury  happened. 
And  therefore,  being  an  immediate  injury  from  an  immediate  act  of  force 
by  the  defendant,  the  proper  remedy  is  trespass ;  and  wilfulness  is  not  ne- 
cessary to  constitute  trespass."  (7) 

The  legality  or  illegality  of  the  original  act  is  not  in  general  the  cri- 


(1)  Hopper  V.  Reewj  7  Taunt.  698. 

(2)  3  East,  .'599. 

(3)  3  Wils.411. 

(4)  Hob.  134. 

(5)  5  T.  R.  649. 

(6)  8  ibid.  188. 

(7)  The  authority  of  this  case  has  been 
questioned  in  Rogers  v.  Imhkton  (2  N.  R. 
1 17.),  in  which  the  plaintiff  declared  against 
defendant  for  drawing  his  cart  against  the 
plaintiff*s  horse  with  force  and  violence,  al- 
leging it  to  have  been  done  "  by  and  through 
the  mere  negligence,  inattention,  and  want 


of  proper  care  "  of  the  defendant.  On  de- 
murrer to  this  declaration,  as  not  being  in 
trespass,  it  was  holden  that  it  was  good. 
Sir  James  Mansfield  C.  J.  observed,  at  the 
close  of  the  decision,  that  it  was  not  to  be 
considered  that  the  case  of  Leame  v.  Bra^f 
should  be  overturned  by  the  present ;  at  tbr 
same  time  he  might  say  thus  much,  that 
upon  a  proper  case  it  might  be  fit  that  the 
decision  of  the  court  of  King's  Bench  io 
Leame  v.  Bray  should  be  reconsidered. 
Vide  etiam  Huggett.  ▼.  Montgomery,  8  N.  B. 
446. 
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tenon,  ivbether  the  injaiy  was  immediate  or  consequential,  and  will  not,     Gensrallt. 
therefore,  be  the  test  whether  the  remedy  should  be  trespass  or  case.  (1)  legality  of  the 
A  person  may  become  an  immediate  trespasser  vi  et  armis,  even  in  the  original  act 
performance  of  a  lawful  act,  if,  in  the  course  of  such  performance,  he  be 
guilty  of  neglect,  as  if  he  hurt  another  by  accident.  (2) 

Case  will  lie  for  doing  an  unlawful  act,  if  the  damage  sustained  there- 
by be  not  immediate  but  consequential,  although  the  defendant  has  no 
mah'cious  intention  (S) ;  but  if  the  injury  be  committed  through  the  me- 
diom  of  and  under  regular  process,  as  in  the  case  of  a  malicious  arrest  Mallcioiu 
or  prosecution,  although  such  injury  were  forcible  and  immediate,  yet  the  arr^t 
remedy  mast  be  case.  (4) 

Nor  is  the  motive,  intent,  or  design  of  the  wrong-doer  towards  the  com-  Motive,  intent, 
pbunant  the  criterion  as  to  the  form  of  the  remedy  (5)  ;  for,  where  the  act  °^  ""'P* " 
occasioning  an  injury  is  unlawful,  the  intent  of  the  wrong-doer  is  imma- 
terial (6) ;  and  it  is  clear,  that  the  mind  need  not  concur  in  the  act  that 
occasions  an  injury  to  another :  and  if  the  action  occasion  an  immediate 
injury,  trespass  is  the  proper  remedy  ;  but  if  the  injury  be  not  immediate, 
bat  only  consequential  upon  the  act  done,  then  the  party  injured,  must 
bring  an  action  on  the  case. 

If  the  injury  sustained  amount  to  a  felony,  the  civil  injury  is  merged  in   Act  com- 
the  criminal  offence,  and  no  action  can  be  sustained.  (7)  pUmed  of 

'  ^    /  amounting  to  a 

felony. 


2.  Where  Case  or  Trespass  may  be  maintained. 
Where  a  party  has  sustained  an  injury  which  forms  the  subject  of  an  Whiek  Case 

/\v_   '^I^B  vav  a  |Ko 

action  in  trespass,  and  there  is  also  a  consequential  damage,  he  may  sue  in  ^^^  ^^  hain- 
case  or  trespass  at  his  election.  (8)  tainzd. 

In  ScoU  Y.  Shepherd (9)  Mr.  Justice  Blackstone  said,  '<  That  a  person   Where  there  is 
may  bring  trespass  for  the  immediate  injury,  and  subjoin  a  per  quod  for  the  ^^  an  unme- 
consequential  damage,  or  case  for  the  consequential  damage,  passing  over  ^  consequential 
the  immediate  injury  ; "  and  in  Pitts  v.  Gainee  (10),  where  the  declaration  ii^ury. 
was  in  case,  and  stated  that  the  plaintiff  was  master  of  a  ship  laden  with 
com  ready  to  sail,  and  that  the  defendant  seized  the  ship  and  detained  her^ 
whereby  the  plaintiff  was  prevented  from  proceeding  on  his  voyage.     An 
exception  was  taken,  that  the  declaration  should  have  been  trespass,  and 
several  cases  were  cited  ;  but  Lord  Holt  observed,  that  in  those  cases,  the 
plaintiff  had  a  property  in  the  thing  taken  ;  but  here  the  ship  was  not  the 


(1)  UapuiidM  V.  Clarke,  Str.  635.  LeavM  (6)  /?«a:  v.  PAtftfaw,  6  East,  464.  473,474. 
▼.^rBy,  3  East,  601.      SeoU  v.  Shepherd^  3  Hayerafi  v.  Oenty,  2  ibid.  107. 
Wik409.    2  W.  Black.  894.  (7)  Dawkts  v.  Coveneiffh,  Sty.  346.   Gtm- 

(2)  Ibid.  Underwood  v.  Hewton,  Str.  596.  ton  v.  WoodfuU,  2  C.  &  P.  41.  Higgin»  v. 
87  Hen.  6.  c.  28.  (a.)  Wakanan  v.  Robinson,  Butcher,  Yelv.  90.  Cooper  y,  Wttham,  1  Sid. 
1  Bing.  218.     1  Chitt  H.  129.  375.     Parker  v.  Patrick,  5  T.  R.  175. 

(3)  &0tt  ▼.  Shepherd,  2   W.  Bkck.  895.  (8)    WeUs  v.  Ody,  5  Dowl.  P.  C.95. 
3Wih.410.  (9)2  W.    Black.    897.      11    Mod.    180. 

(4)  Bdk  V.  Broadbent,  3  T.  R.  185.  El-  Slade't  caee,  4  Co.  94.  (b.)  95.  Turner  v. 
•ce  T.  Smith  2  Chitt.  304.  Hawkins,  1  B.  &  P.  475.    Haward  v.  Bankts, 

(5)  Saundermm  v.  Baker,  3  Wils.  309.     2  2  Barr.  1113. 

V.  Black.  832.     Xmms  ▼.  fimy,  3  East,  599.  (10)  1  Salk.  10.     Branseomh  y.  Brydges, 

GOl.  1  B  &  C.  145.     2  D.  &  R.  256. 
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W>ni  Cu>  master's  bat  the  owner's ;  the  matter  onlj  dedKred  as  a  particnlar  officer, 
""*"'"*  and  could  only  recover  for  h&  particular  loM ;  yet  he  might  have  broi^t 
lAiHiD.  trespass,  as  a  bailiff  of  goods  may,  and  declared  upon  hia  posseanon,  wUcli 

ia  sufficient  to  maintaia  trespass.     Hence  it  appean,  that  either  trepan  or 

case  may  sometimes  be  supported,  trbere  there  is  both  an  imnudiale  and 

also  Aeon$eqtuntiatiii}vnj.{l) 
In  actions  for  seduction  or  criminal  conversation,  the  plaintiff  maj 

declare  either  in  case  or  in  trespass.  (2) 

If  malicious  and  unfounded  proceedings  are  pursued  against  a  pawn 

in  a  court  having  no  jurisdiction,  case  or  trespass  can  be  sustained.  (3) 
M^icioutljr  If  a  fiat  be  maliciously  sued  out,  case  or  trespass  will  lie  ;  becante  tiie 

BuingoutBtiit.   pij^Q^g'^  Qot  being  subject  to  the  bankrupt  laws,  the  commismoners  cohM 

have  no  jurisdiction.  (4) 
lll^dorei.  Where  ^ere  has  been  an  illegal  (5),  or  an  escesuve  distress  (6)t  tbe 

"'^^'  plaintiff  has  frequently  the  option  of  declaring  in  case  or  in  trespass. 

Obwrueiion  of       If  the  light  of  the  plaintiff's  windows  be  obstructed  by  the  defeodiBl 
°^        building  on  a  party  wall,  half  of  which  belongs,  to  the  plaintiff,  and  halftfi 

the  defendant,  the  remedies  of  treapasi  or  case  aie  concurrenL  (7) 


3.  Where  Case  ok  Covenant  can  be  maintained. 

If  there  be  a  legal  liability  as  well  as  an  express  covenant,  case  or  can- 
nan  t  will  lie. 

Case  or  covenant  can  be  sustained  against  a  lessee  for  wilful  vssle 
AgainrtalcMBt  committed  during  the  existence  of  his  term.  Thus,  in  Kinlytide  t.  Thorn- 
'  ton  (8)  it  was.  said  by  Chief  Justice  De  Grey,  "  tenant  for  years  commili 

waste,  and  delivers  up  the  place  wasted  to  the  landlord.  Had  there  been 
no  deed  of  covenant,  the  action  of  waste,  or  case  in  nature  of  waste,  would 
have  lain  i  because  the  landlord  by  the  special  covenant  acquires  a  new 
remedy,  does  he  therefore  lose  the  old  7  " 

The  owner  of  a  ship  is  liable  in  case  for  negligence,  or  he  may  be  sued 
on  the  charter-party,  when  the  master  covenants,  and  subsequently  refuM* 
or  neglects,  to  convey  the  cargo.  (9) 


fbrvilful 


4.  Where  Cask  or  Assumpsit  uat  be  maintained. 

If  there  be  a  breach  of  duty  from  which  the  law  will  imply  a  promise^ 

case  or  assumpsit  will  lie-'    Thus,  in  Govett  v.  Badnidge  (10)  Lord  Ellen- 

'  borough  observed,  "  what  inconvenience  is  there  in  suffering  the  party  to 

(1)  Vide  Moan  v.  Robimon,  S  B.  &  Ad.  Branttimbt  v.  Bridga,   I  B.  &  C.  US.    i 
817.  Surk.  171. 

(2)  Oanierlain  T.  Jiaidicvod,    7  Dowl.  (6)  HaBojidi.  Bird,  10  Bing.  15.     «w(* 
F.  C  B16.,i»r<,  6,  10.  T.  Oatht,  1  N.  &  M.  671. 

(3)  Gedin  T.  Wikock,  2  Wih.  302.  (7)    (fiH.  i,  Od^,  7  C.  &  P.  4ia 

<4)   Oiapaan    i.    PUkertgiO.    ibid.  145.  (8)  S  W.  Black.  1 1 1 1 .     S  Swiud.  SJS. 

PtrUn  V.  Prvclar,  ibid.  3BZ.,  Tide  J>imte  V.  (»)  Leigh's  N.  P.  £51. 

J^ptf,  1  B.  &  C.  163.  (10)  3  Eart,  70. 

(5)   Xmilh   1,  Gooditln,  4  B.  &  Ad    413. 
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allege  his  gravamenj  if  he  please^  as  consisting  in  a  breach  of  duty  arising  Whkrb  Ca» 
out  of  an  onployment  for  hire,  and  to  consider  that  breach  of  duty  as  ^^^  ^  maut. 
tortious  negligence,   instead  of  considering  the  same   circumstances  as  twined. 
forming  a  breach  of  promise  implied  from  the  same  consideration  of  hire. 
By  allowing  it  to  be  considered  in  either  way,  according  as  the  neglect  of 
duty  or  the  breach  of  promise  is  relied  upon  as  the  injury,  a  multiplicity  of 
actions  is  avoided."  Thus,  if  a  false  warranty  be  given  on  a  sale  of  goods  (1), 
a  hauler  improperly  refusing  a  customer's  check  (2),  or  an  attorney, 
cairier,  bailee,  surgeon,  and  tradesman  be  guilty  of  a  misfeasance,  case  or 
eunutymi  can  be  sustained.  (3) 

In  JBumett  v.  Z^iurA(4)  the  lessee  by  deed-poll  assigned  his  interest  in  ^'egal  obliga- 
the  demised  premises  to  A.,  subject  to  the  payment  of  the  rent  and  the  ^-^^  ^  express 
performance  of  the  covenants  contained  in  the  lease.     A.  took  possession   promise. 
and  occupied  the  premises  under  this  assignment,  and  before  the  expir- 
ation of  the  term  assigned  to  a  third  person.     The  lessor  sued  the  lessee 
for  breaches  of  covenant  committed  during  the  time  that  A.  continued 
assignee  of  the  premises,  and  recovered  damages  against  the  lessee.     It 
was  held,  that  the  lessee  might  maintain  an  action  on  the  case  founded  in 
tort  against  A^  for  having  neglectepl  to  perform  the  covenants  during  the 
time  he  continued  assignee,  whereby  the  lessee  sustained  damage ;  Chief 
Justice  Abbott  observing,  "  I  think  an  action  of  covenant  is  not  maintain-  Judgment  of 
able,  for  an  action  of  covenant  is  of  a  technical  nature.     It  cannot  be    Au!f\?"*^D^ 

.  Abbott  m  JBttr' 

mamtained  except  against  a  person  who,  by  himself,  or  some  other  person  neit  ▼.  Lynch. 
acting  on  his  behalf,  has  executed  a  deed  under  seal,  or  who  (under  some 
very  peculiar  circumstances,  such  as  those  mentioned  in  Co.  Litt.  281.  a.)  has 
agreed  by  deed  to  do  a  certain  thing.    Here  the  defendant  has  not  engaged 
by  deed  to  perform  the  covenants,  and,  consequently,  covenant  will  not  lie. 
Then  will  an  action  of  ctssumpsit  lie  ?     I  think  it  would ;  but  why  ?     Be- 
cause the  defendant  has  by  taking  the  estate  subject  to  the  payment  of 
rent,  and  the  performance  of  the  covenants  in  the  original  lease,  thereby 
made  it  his  duty  to  pay  the  rent  and  perform  the  covenants ;  and  if  by 
neglecting  that  duty,  a  burden  is  cast  upon  the  person  from  whom  he  took 
the  estate,  it  seems  to  me  that  the  law  will  imply  a  promise  as  arising  out 
of  that  duty,  and  in  that  case  the  action  of  assumpsit  will  lie.     But  it  by 
no  means  follows,  that,  because  a  promise  may  be  implied  by  law,  this 
action  on  the  case,  which  is  in  terms  founded  on  the  breach  of  that  duty 
from  which  the   law  implies  a  promise,  may  not  also  be   maintainable- 
Kinlyside  v.  Thornton  (5)  is  an  authority  from  which  it  may  be  inferred, 
that  either  assumpsit  or  case  will  lie.      The  only  case  which  militates 
against  the  plaintiffs,  is  that  of  Jones  v.  Hill  (6),  the  facts  of  which  were 
very  similar  to  the  present     But  I  think  the  attention  of  the  court  was 
not  called  to  the  true  ground  on  which  the  plaintiff's  case  was  founded. 
It  was  contended  for  the  plaintiffs,  that  an  action  on  the  case  was  not 
maintainable  for  permissive  waste.     The  court  did  not  decide  that  point, 
but  merely  that  it  was  impossible  it  should  be  waste  to  omit  to  put  the* 

(1)  HmHammm    ▼.  Amttm^   2  East,  446.         (4)  5  B.  &  C.  589. 
Shtart  y,  WUkifu,  Doug.  21.  (5)  W.  Black.  1111. 

(2)  MarxetH  v.  Wmiamt,  I  B.  &  Ad.  415.         (6)  7  Taunt  392. 

(3)  1  Saund.  312.     Bumea  v.  Lynch^  5 
B.  i  C.  605. 


JudgmeDt  of 
Mr.  JuMice 
Litlledale  in 
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premues  info  such  repair  as  A.  B.  had  put  tbem  into.  Kinlytide  t.  ThonUm 
was  there  cited,  but  it  waa  not  argued,  that  by  the  acceptance  of  tbe  •»■  ' 
signment  it  became  tbe  .duty  of  the  assignee  to  do  the  very  thing,  the 
omission  to  do  which,  was  made  the  subject  of  complaint.  The  case  wu 
not  put  on  the  ground  that  a  duty  had  arisen.  Here  that  ground  has  bea> 
taken ;  and  I  thinic,  that  a  duty  did  arise,  when  the  defendant  accepted  the 
assignment  of  the  lease,  subject  to  the  performance  of  the  covenants,  and 
that,  as  a  breach  of  that  duty  has  been  committed,  a  special  acUon  on  the 
case  may  be  maintained." 

Mr.  Justice  Littledale  likewise  observed  { I ),  "  Where  there  is  an  express 
promise,  and  a  legal  obligation  results  from  it,  then  the  plaintiff's  cause  of 
action  is  most  accurately  described  in  tusumpsit,  in  which  the  promise  is 
stated  as  the  gist  of  the  action.  But  where,  from  a  given  state  of  facts, 
tbe  law  raises  a  legal  obligation  to  do  a  particular  act,  and  there  is  a  breach 
of  that  obligation,  and  a  consequential  damage,  there,  although  atsumptil 
may  be  maintainable  upon  a  promise  implied  by  law  to  do  the  act,  still  u 
action  on  the  case  founded  in  tort  is  the  more  proper  form  of  action,  io 
which  the  plaintiff  in  his  declaration  states  the  facts  out  of  which  the  legal 
obligation  arises,  the  obligation  itself,  the  breach  of  it,  and  the  damage 
resulting  from  that  breach.  For  that  is  the  most  accurate  descriptioD  of 
the  real  cause  of  action  ;  and  that  form  of  action  in  which  the  real  cause  of 
action  is  most  accurately  described,  is  the  best  adapted  to  every  case." 


5.  Where  Case  will  lie. 

)  Where  the  damage  or  injury  ensued  not  directly  from  the  act  com* 
plained  of,  it  is  termed  consequential  or  mediate,  and  cannot  amount  to  a 
trespass.  Thus,  if  a  log,  in  the  act  of  being  thrown  into  tbe  highway,  hit 
another,  the  injury  is  immediate  ;  but  if,  after  it  has  reached  the  highway, 
a  person  fall  over  it  and  be  hurt,  the  injury  is  only  consequential,  and  the 
I'-niedy  should  be  case  for  wrongfully  or  carelessly  throwing  and  leaving 
ilie  timber  in  the  road.  (2) 

Scott  V.  Shepherd(S),  which  Lord  EUenborough  in  Leame  v.  Sray(i) 
said  had  gone  to  the  limit  of  the  law,  will  illnstrate  where  a  damage  or 
injury  is  considered  as  immediate  or  consequential. 

It  appeared  that  on  the  evening  of  the  fair-day  at  Milborne  Port,  in 
Somersetshire,  the  defendant  threw  a  lighted  squib  from  the  street  into  the 
niartet-house :  the  squib  fell  upon  the  stall  or  standing  of  Yates;  W^illis  in 
order  to  protect  himself  and  the  wares  of  Yates  from  injury,  took  up  the 
Mjuib,  and  threw  it  across  the  market-house,  when  it  fell  upon  the  standing  of 
Hyall,  who,  to  save  his  wares,  threw  the  squib  to  another  part  of  the  msrket- 
huuse;  the  squib  struck  the  plaintiff  in  the  face,  when  the  combustible  matter 
bursting,  put  out  one  of  his  eyes:  an  action  of  trespass  vi  el  armii  having 
Ijien  brought,  it  was  urged,  on  the  part  of  tlie  drfondant,  that  it  tPOuU  not 

(1)  5B.&C.609.  (3)  9  W.  Blsck.  892.     9  WiU  403. 

(31  Lvmt  r.  Bray,  3  East.  602.     B*y.         (4)  3  East,  596. 
nnldt   V.  Clarkt,  Sti.  636.      MitthtU  t.  Tar. 
1,1,11   5T.  R,fi49. 
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fte,  and  that  a  proper  remedy  was  an  action  on  the  case.     A  verdict  was    Wherk  Case 

found  for  the  plaintiff,  subject  to  the  opinion  of  the  court  as  to  the  form 

of  the  action.    Mr.  Justice  Nares  conceived,  that  trespass  vi  et  armis  was 

the  proper  form  of  action,  the  act  being  illegal  at  common  law  from  the 

probable  consequence  of  injury  resulting  from  it,  and  by  stat  9  &  10  Will.  3. 

c.  7.  as  a  nuisance. 

Mr.  Josdce  Blackstone  was  of  opinion,  **  that  an  action  of  trespass  did  Judgment  of 
not  Ue  for  ScaU  against  Shepherd  upon  this  case.  He  took  the  settled  Bi]^;^"tone^iQ 
distinction  to  be,  that  where  the  injury  is  immediate,  an  action  of  trespass  scott  v.  Shep- 
wfii  lie ;  where  it  is  only  consequential,  it  must  be  an  action  on  the  case."  (1 )  ^^' 
The  lawfulness  or  unlawfulness  of  the  original  act  is  not  the  criterion ; 
though  something  of  that  sort  is  put  into  Lord  Raymond's  mouth  in 
Strange,  6S5*9  where  it  can  only  mean,  that  if  the  act  then  in  question,  of 
erecting  a  spout,  had  been  in  itself  unlawful,  trespass  might  have  lain  ; 
bnt  as  it  was  a  lawful  act  (upon  the  defendant's  own  ground),  and  the 
injury  to  the  plaintiff  only  consequential,  it  must  be  an  action  on  the  case. 
But  this  cannot  be  the  general  rule,  for  it  is  held  by  the  court  in  the  same 
case,  that  if  I  throw  a  log  of  timber  into  the  highway  (which  is  an  un- 
lawful act),  and  another  man  tumbles  over  it  and  is  hurt,  an  action  on  the 
case  only  lies,  it  being  a  consequential  damage ;  but  if  in  throwing  it  I  hit 
another  man,  he  may  bring  trespass,  because  it  is  an  immediate  wrong. 
Trespass  may  sometimes  lie  for  the  consequences  of  a  lawful  act  If  in 
lopping  my  own  trees  a  bough  accidentally  falls  on  my  neighbour's  ground, 
and  J  go  thereon  to  fetch  it,  trespass  lies.  This  is  the  case  cited  from 
6  Edw.  4.  c  ?• :  but  then  the  entry  is  of  itself  an  immediate  wrong.  And 
case  will  sometimes  lie  for  the  consequence  of  an  unlawful  act  If  by  false 
imprisonment  I  have  a  special  damage,  as  if  I  forfeit  my  recognisance, 
thereby,  I  shall  have  an  action  on  the  case.  Yet  here  the  original  act  was 
nnhiwful,  and  in  the  nature  of  trespass ;  so  that  lawful  or  unlawful  is  quite 
out  of  the  case.  The  solid  distinction  is  between  direct  or  immediate 
iojuries  on  the  one  hand,  and  mediate  or  consequential  on  the  other ;  and 
trespass  never  lay  for  the  latter. 

"  If  this  be  so,  the  only  question  will  be,  whether  the  injury  which  the 
plaintiff  suffered  was  immediate,  or  consequential  only,  and  I  hold  it  to  be 
the  hitter.  The  original  act  was,  as  against  Yates,  a  trespass ;  not  as  against 
Ryal  or  Scott  The  tortious  act  was  complete,  when  the  squib  lay  at  rest 
upon  Yates's  stalL  He,  or  any  bystander  had,  I  allow,  a  right  to  protect 
themselves  by  removing  the  squib,  but  should  have  taken  care  to  do  it  in 
such  a  manner  as  not  to  endamage  others.  But  Shepherd,  I  think,  is  not 
answerable  in  an  action  of  trespass  and  assault  for  the  mischief  done  by 
the  sqiuh,  in  the  new  motion  impressed  upon  it,  and  the  new  direction  given 
it,  by  either  Willis  or  Ryal,  who  both  were  free  agents,  and  acted  upon  their 
own  judgment  This  differs  it  from  the  cases  put  of  turning  loose  a  wild 
beast  or  a  madman  :  they  are  only  instruments  in  the  hand  of  the  first 
agent  Nor  is  it  like  diverting  the  course  of  an  enraged  ox,  or  of  a  stone 
thrown,  or  an  'arrow  glancing  against  a  tree ;  because  there  the  original 
notion,  the  vis  impressay  is  continued  though  diverted.    Here  the  instru- 

(1)  Re3fnaUsv.aarke,9Ld.  Raym.  140U         (2)  Ptr  Powell  J.  in  11  Mod.  180. 
&r.  6JM.    Howard  v.  Bankes,  2  Burr.  1114. 
Harktr  v.  Birkbeck,  3  ibid.  1559. 
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Whr»  Cmk  ment  of  miscbief  was  at  rest,  till  a  new  impetus  and  a. new  direction  ue 
*"•''  "*•         given  it,  not  once  only,  but  by  two  iuceeBsive  rational  agents. 

"  But  it  is  said,  tbal  tbe  act  is  not  complete,  nor  the  squib  at  rest,  till  afta 
it  is  spent  or  exploded.  It  certainly  has  a  power  of  doing  fresh  miscliitt 
.And  so  has  a  stone  that  has  been  thrown  agunst  my  windows,  and  no* 
lies  still:  yet  if  any  person  gives  that  stone  a  new  motion,  aod  do«s 
further  mischief  with  it,  trespass  will  not  lie  for  that  against  the  origiul 
thrower. 

"  No  doubt  but  Yates  may  maintain  trespass  against  Shepherd,  and,  sfr 
cording  to  the  doctrine  contended  for,  so  may  Ryal  and  ScotL     Three 
actions  for  one  single  act  ?  nay,  it  may  be  extended  in  infinitvm.     if  a  man 
tosses  a  football  into  the  street,  and  after  being  kicked  about  by  100  pec^ 
it  at  last  breaks  a  tradesman's  windows,  shall  he  have  trespass  against  Um 
man  who  first  produced  it?     Surely  only  against  that  man  who  gave  its 
mischievous  direction." 
Judgmenti  o[         Gould  J.  was  of  opinion,  that  trespass  vi  et  armit  was  maintainable ;  thit 
Go!iid"^'r        *^^  defendant  might  be  considered  in  the  same  light  as  if  A«  had  thrown 
Cbiof  JuMice      the  squib  in  the  plaintiff's  face.     "  The  terror  impressed  on  Willis  and 
De  Grey  in       Ryj  excited  Self-defence,  and  deprived  them«f  the  power  of  recollection." 
SAtpkerd.  "  What  they  did,  was  therefore  the  inevitable  consequence  of  the  defendiot'i 

unlawful  act ;  they  acted  from  necessity,  and  the  defendant  imposed  thU 
necessity  on  them."  De  Grey  C.  J.  was  of  the  same  opinion,  agreeing  wiA 
Blackstone  J,  as  to  the  principles  he  had  laid  down,  but  differing  from  him 
in  the  applica^on  of  those  principles  to  the  present  case.  The  question  fint 
was,  whether  the  injury  was  received  by  the  plaintiff  by  force  from  the 
defendant,  or  whether  tbe  injury  resulted  from  a  new  force  of  another? 
He  considered  all  that  was  done,  subsequent  to  the  original  throwing 
as  a  continuation  of  tbe  first  Force  and  the  first  act,  which  would  continue 
until  the  squib  was  spent  by  bursting.  Any  innocent  person  was  justifi- 
able in  removing  the  danger  from  himself  to  another ;  the  blame  lighted 
on  the  first  thrower ;  the  new  direction  and  new  force  Sowed  out  of  Ibe 
I'orce,  and  was  not  a  new  trespass ;  Willis  and  Ryal  were  not  free  agents, 
but  acting  under  a  compulsive  necessity  for  their  own  safety  and  eelf-pie- 
servation.  The  several  acts  of  throwing  the  squib  must  be  considered  ai 
one  single  act,  namely,  the  act  of  the  defendant;  the  same  as  if  it  bad  bees 
a  cracker  made  with  gunpowder,  which  had  bounded  and  rebounded  agiis 
and  again,  before  it  struck  out  the  plaintiff's  eye. 
Cue  gireti  by  [fa  statute  prohibit  an  injury  to  an  individual,  or  enacts  that  he  shall 
Hstuic  recover  a  penalty,  case  will  lie.  (I) 

Ma^Mntes.  Caso  Will  lie  against  a  magistrate  for  a  conviction  which  has  been  quashed, 

LsDJloiib..  pursuant  to  Stat.  43  Geo.  S.  e.  141  (2) ;  or  at  the  suit  of  a  landlord  against  i 
Public  com-  sheriff  for  taking  goods  without  paying  a  year's  rent  (3) ;  and  this  remedy 
I"""^  is  sometimes  expressly  given  by  statute  to  public  companies.  (4) 

Splitting  ntiio  Case  will  lie  agiunst  a  man  for  maliciously  splitting  hb  canse  of 
oi'sL'Lion.  action.  (5)    It  is  likewise  said  in  Comyn  (6),  that  case  lies  if  a  man  pn>- 

(1)  Com.  Dig.  Aclioni>iiStatBle(A.F.).  (5)  FertAUledaieJ.iaSmiAt.GtoM*- 

(!)  Mat$iyy.Johum,  IS  Eaat,  67.  4B.&Ad.4Sa 

<3)  BrutoK  1.  Wright,  Doug.  £65.  (6)  Digest,  Aetioa  upon  dw  Cne  fa  ■ 

(4)  HmddiTtfitU  Ctmal  Omp.  t.  Budiky,  Deosit  (A  4.). 
7  T.  R.  .W. 
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core  a  TexatSous  suit ;  as  if  a  man,  sue  a  capias  upon  a  forged  statute  ( 1 ) : —  Whxrk  Case 

.1  .  ,,  .  -.  •       X     A      X  WILL  LIS. 

or  procure  another  to  commence  an  action  m  any  court  against  A.  to  vex 


lum(2): — or  sue  in  an  inferior  court,  and  has  judgment  and  execution,    Vexatious 
without  serving  the  defendant  with  notice  of  the  suit.  (S) 

Case  likewise  lies  for,  not  giving  evidence  after  service  of  a  8uhpcena{^)\  Disobedience 
enticing  a  wife  to  live  apart  from  her  husband  (5) ;  infringement  of  a  copy-  ^^♦^^"''Vme 
right (6);  n^iigence  in  riding  horses;  false  and  deceitful  representations  ;  covert; 
unkwfoliy  exercising  trades;  injuries  to  health  and  reputation (7)  ;  neglect  infringement  of 
of  doty  by  commissioners  under  a  local  act  (8);  and  also,  seemingly,  deceit; 
against  a  dei^man  for  the  non  performance  of  his  duties.  (9)  unlawful  trad- 

If  a  party  be  in  the  prosecution  of  a  legal  act,  an  action  does  not  lie  for  j^f^f-j^s  to 
an  injury  resulting  from  an  inevitable  or  unavoidable   accident,  which  health  and  re- 
oecnrs  without  any  blame  or  default  on  his  part  (10)  putation. 

Inevitable 
Accident. 

11.  Injuries  to  or  from  real  Property,  *      Injuries  to  or 

PROX  REAL 

Case  is  likewise  sustainable  for  obstructing  light  or  air (II)-;  injuring   Property. 
watercourses  (12);   not  carrying  away  tithes  (13);   injuries  done  to  the  I^jnr^toreal 
real  property  of  a  reversioner.  (14)  watercourses ; 

If  one  person  injure  the  buildings  of  another  by  negligence,  case  will  lie.  tithes; 
Thus,  in  Vaughan  y.Menlove(l5)  it  was  held,  that  an  action  lay  against  J^^*^"*^ 
a  party  for  so  negligently  constructing  a  hayrick  on  the  extremity  of  his  i^jurt  to 
land,  that,  in  consequence  of  its  spontaneous  ignition,  his  neighbour's  house  Buii.dings. 
was  burnt  down  ;  Chief  Justice  Tindal  observing,  <'  I  agree  that  this  is  a  Judgment  of 
case  prinue  tmpressionis  ;  but  I  feel  no  difficulty  in  applying  to  it  the  prin-  xindal  in 
ciples  of  law  as  laid  down  in  other  cases  of  a  similar  kind.     Undoubtedly   Vaughan  v. 
this  is  not  a  case  of  contract,  such  as  a  bailment  or  the  like,  where  the  ^* 

bailee  is  responsible  in  consequence  of  the  remuneration  he  is  to  receive : 
hot  there  is  a  rule  of  law  which  says,  that  you  must  so  enjoy  your  own 
property  as  not  to  injure  that  of  another ;  and,  according  to  that  rule,  the 
defendant  is  liable  for  the  consequence  of  his  own  neglect :  and  though  the 
defendant  did  not  himself  light  the  fire,  yet  mediately,  he  is  as  much  the 
cause  of  it,  as  if  he  had  himself  put  a  candle  to  the  rick ;  for  it  is  well 
known  that  hay,  will  ferment  and  take  fire  if  it  be  not  carefully  stacked. 
It  has  been  decided,  that  if  an  occupier  bum  weeds  so  near  the  boundary 
of  his  own  land  that  damage  ensues  to  the  property  of  his  neighbour,  he  is 
Hable  to  an  action  for  the  amount  of  injury  done,  unless  the  accident  were 
occasioned  by  a  sudden  blast  which  he  could  not  foresee.  (16)  But  put  the 
case  of  a  chemist  making  experiments  with  ingredients,  singly  innocent, 
but  when  combined  liable  to  ignite  ;  if  he  leave  them  together,  and  injury 

(1 )  Cit  F.  N.  B.  96.  (B. )  (10)  Davits.  Sawiden^  2  Chitt  639.  Wake- 

(9)  lUd.  98.  (N.)  man  v.  Robinaon,  I  Bing.  213.,  vide  etiam 

(S)  Lbjfd  V.  Street,  Lutw.  67.  Knapp  v.  SaUlnuy,  2  Camp.  500. 

(4)  AarMM  v.  liee,  Doug.  SB6.  HaBet  ▼.        (11)1  Cbitt  PL  140. 

Mboti,  is  East,  17.  n,  (12)  Carrtnffton  v.  Taylor,  11  East,  571. 

(5)  Winmore  v.  Greenbank,  Willes,  577.  (1^)  5%apcoM  v.Jftig/ord,  lLd.Rayxn.l87. 

(6)  Oementi  v.  GomUing,  11  Eaai  244.  (14)  Com.  Dig.  Can,  Nuisance  (B.).     1 
BoworA  ▼.  irOks,  1  Cunp.  94.  Saund.  822.  (a.)  n, 

(7)  1  Chitl  PL  132—142.  (15)  3  Bing.  N.  C.-468. 

(8)  One  T.  Ckapman,  1  N.  &  P.  104.  (16)   Turherva  ▼.  Stamp,  1  Salk.  18. 

(9)  Ami,  236.,  fi.  14. 
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is  thereby  occawoaed  to  the  property  of  his  neighbour 
that  as  action  on  the  case  would  lie  ?  " 

A  man  excavating  bib  own  land  adjoining  the  bouse  of  anotheTi  is  bontul 
to  take  the  necessary  precautions  that  injury  does  not  result  from  bis  act; 
because  he  is  cognisant  of  what  is  taking  place ;  the  neighbouring  owner  ii 
not,  or  if  he  is,  he  does  not  know  what  precaution  may  be  neceaaaiy  ;  and 
be  cannot  enter  upon  the  land  to  examine  the  nature  of  the  excavatiom. 

In  Jones  v,Bird(l)  the  court  clearly  intimated  their  opinioo,  that  the 
party  doing  a  work  is  bound  to  take  care  that  it  be  not  injurious  to  Ibe 
adjoining  premises,  and  to  use  every  precaution  for  that  purpose,  which  t 
skilful  man  could  reasonably  be  required  to  use  in  such  a  case.  (2) 

In  WaUeri  v.  Pfeil(S)  Lord  Tenderden  said,  "  The  owner  of  premiMi 
adjoining  those  pulled  down,  must  shore  up  bis  own  in  the  inside,  and  do 
every  thing  proper  to  be  done  upon  them  for  their  preservation."  "  StUi 
the  omission  does  not  necessarily  defeat  the  action  ;  if  the  pulling  down  be 
irregularly  and  improperly  done,  and  the  injury  is  produced  thereby,  the 
person  so  acting  may  be  liable  for  it,  although  the  owner  of  the  home 
destroyed,  may  not  have  done  all  that  he  ought  for  his  own  protection." 

In  an  action  against  the  defendant  for  the  negligence  of  bis  agent  is 
pulling  down  the  party-wall  between  the  houses  of  the  plaintiff  and  de- 
fendant, it  is  a  good  defence  to  shew,  that  the  plaintiff  appointed  an  agenl 
to  superintend  the  work  jointly  with  the  defendant's  agent,  and  that  both 
agents  were  to  blame.     Thus,  in  ffill  v.  Warren  (4)  Lord  Ellenboroagb 
observed,  that  <■  it  was  nut  competent  to  the  plaintiff  to  attach  that  blame  to 
the  defendant  which  was  the  common  blame  of  both ;  and  that  since  the  wall 
had  been  taken  down  by  both,  neither  could  impute  negligence  to  the  other." 
In  Stansell  v.  JoUard  (5),  for  digging  so  near  the  gable  end  of  the  house 
of  the  plaintiff,  let  to  a  tenant.  Lord  Ellenborough  held,  that  "  where  ■ 
man  had  built  to  the  extremity  of  his  soil,  and  had  enjoyed  his  builduig 
above  twenty  years,  upon  analogy  to  the  rule  as  to  lights,  &c  he  bad 
ac<]utred  a  right  to  a  support,  or,  as  it  were  of  leaning  to  his  neigbboor'i 
sdil,  so  that  his  neighbour  could  not  dig  so  near,  as  to  remove  the  support; 
!)ut  that  it  was  otherwise  of  a  house,  &c,  newly  built."     "  If  a  man  build 
A  house,  and  make  cellars  upon  bis  own  soil,  whereby  a  house  newly  bailt  . 
upon  the  adjoining  soil  falls  down,  no  action  lies."  (6) 
Kt  cliuip         Ib  Wyatt  V.  Harriton  (7)  Lord  Tenterden  said,  "  The  question  redncei 
"^  '  '"^      ii^clf  to  this,  whether,  if  a  person  builds  to  the  utmost  extremity  of  his  own 
t.  land.andtheowner  of  the  adjoining  land  digs  the  ground  there,  SOBS  toremove 

ii;nt  iif  some  part  of  the  soil  which  formed  the  support  of  the  building  so  erected,  an 
.!"'"■  action  lies  for  the  injury  thereby  occasioned  ?  Whatever  the  law  might  be, 
ujo,  if  the  damage  complained  of  were  in  respect  of  an  ancient  messuage  pos* 

seiised  by  the  plaintiff  at  the  extremity  of  his  own  land,  which  circumstance 
of  antiquity  might  imply  the  consent  of  the  adjoining  proprietor,  at  a 
forner  time,  to  the  erection  of  a  building  in  that  situation,  it  is  enough  to 
say  in  this  case,  that  the  building  is  not  alleged  to  be  ancient,  but  may,  as 


land  adjoining 
the  l(ouw  of 
another. 


Judgment  oF 
Lord  Tenler- 
duQ  in  WalUn 
V.  Pf«L 


peri  mend  the 
pull  ID);  down 
of  party- valla. 


le  gable 


fO  5B.&  A.S37. 

(2)  Vido  etiam    JVower   v.   CRadaicJi,    3  (6>  -fuin  Com.  Dig.  O 

Diiig.  N.  C.  334.     Ptftm  j.  Lmiim  (.Magar  Pahntr  i.  Flaheet,  1  Sid. 

/if  I     Q  H.  A  P.  791?  cRC 


o/l,  9B.&C725, 
(3)  M.  &]M.  364. 
I  i]  S  Swtk.  377. 


(5)  MS.dl.  Selw.  N.  P.44I. 

(6)  -Vidt  Com.  Dig.  Case,  Nuisaiic«(C.}- 


(7)  3  B.  &  Ad.  875. 
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for  as  appears  from  the  declaration,  have  been  recently  erected ;  and  if  80>    Wherk  Casz 

WILL  LIE 

then,  accordiDg  to  the  authorities,  the  plaintiff  is  not  entitled  to  recover.   ! 

It  may  be  true,  that  if  my  land  adjoins  that  of  another,  and  I  have  not  by 
bntlding  increased  the  weight  upon  my  soil,  and  my  neighbour  digs  in  his 
land  so  as  to  occasion  mine  to  fall  in,  he  may  be  liable  to  an  action.  But 
if  I  hare  laid  an  additional  weight  upon  my  land,  it  does  not  follow  that  he 
b  to  be  deprived  of  the  right  of  digging  his  own  ground,  because  mine  will 
then  become  incapable  of  supporting  the  artificial  weight  which  I  have  laid 
upon  it    And  this  is  consistent  with  2  Rol.  Abr.  Trespass  (1.)  pi.  1." 

Where  the  plaintiff  declared  (1),  that  he  was  possessed  of  a  close  of  land   Frightening 
and  a  decoy-pond,  to  which  wildfowl   used  to  resort,  and  the  plaintiff  J^^7d!^o''-' 
at  his  own  costs  had  procured  decoy-ducks,  nets,  and  other  engines,  for  pond,  whereby 
decoying  and  taking  the  wildfowl,  and  enjoyed  the  benefit  in  taking  them ;  ^e  owner  was 

...      J    -      _  .  „  .    .  ,..«».,.      1  J  X     J  .         deprived  of  a 

yet  the  defendant,  mtendmg  to  injure  plamtiff  m  his  decoy,  and  to  drive  profit  In  their 
away  the  wildfowl,  and  deprive  him  of  his  profit,  discharged  guns  against  sale. 
the  decoy-pond,  whereby  the  wildfowl  wore  frightened  away,  and  forsook 
the  pond ;  and  upon  not  guilty  pleaded,  a  verdict  was  found  for  the  plaintiff, 
with  20/.  damages ;  Holt  C.  J.  observed,  on  motion  in  arrest  of  judgment, 
that  ''the  action  was  maintainable  ;  that,  although  it  was  new  in  its  instance, 
yet  it  was  not  new  either  in  the  reason  or  principle  of  it.     For  1st,  the 
using  or  making  a  decoy  was  lawful ;  2dly,  this  employment  of  his  ground 
to  that  use  was  profitable  to  the  plaintiff,  as  was  the  skill  and  management 
of  that  employment.     As  to  the  first,  every  man  that  hath  a  property  may 
employ  it  for  his  pleasure  and  profit,  as  for  alluring  and  procuring  decoy- 
ducks  to  come  to  his  pond.     To  learn  the  trade  of  seducing  other  ducks  to 
come  there  in  order  to  be  taken,  is  not  prohibited  either  by  the  law  of  the 
land  or  the  moral  law ;  but  it  is  as  lawful  to  use  art  to  seduce  them,  to  catch 
them,  and  to  destroy  them  for  the  use  of  mankind,  as  to  kill  and  destroy 
wildfowl  or  tame  cattle     Then,  when  a  man  useth  his  art  or  his  skill  to 
take  them,  to  sell  and  dispose  of  for  his  profit,  this  is  his  trade ;  and  he  that 
hinders  another  in  his  trade  or  livelihood,  is  liable  to  an  action  for  so 
hindering  him."     The  chief  justice  added,  that  it  had  been  objected,  that 
the  nature  of  the  wildfow.l  was  not  stated  ;  but  this  was  not  necessary,  for 
the  action  was  not  brought  to  recover  damages  for  the  loss  of  the  fowl,  but 
for  the  disturbance. 

Bat  for  frightening  away  game  from  a  preserve  not  being  a  franchise  (2),   Frightening 
or  for  disturbing  a  rookery  (3),  an  action  is  not  maintainable.  disturbance*of 

Wilfully  to  destroy  any  weir,  &c.  is  not  a  felony  within  stat.  23  &  24  a  rookery, 
Geo.  S.  c  20.  (I.),  unless  the  act  be  committed  with  the  intent  of  obstructing  ^^en  not  ac- 
the  freedom  of  the  trade  in  com,  &c. ;  and  therefore  no  compensation  can   ^        *. 
be  recovered  in  an  action  under  s.  2.  of  that  act,  where  the  jury  find,  that  a  weir« 
the  mischief  was  done  with  a  different  intent  (4) 

If  the  occupier  of  a  house  (5),  who  has  a  right  to  have  the  rain  fall  from   Fixing  a  spout 

(1)  KtdJe  T.  BieieringiU,  11  East,  574.         (3)  Hannam  ▼.  Mockett,  2  B.  &  C.  934. 
Selw.  N.  P.  442.  n.,  from  Holt's  M&    Holt's         (4)  MitcheU  ▼.  Blake,  1  Hudson  &  Brooke 
Rep.  14. 17.  19.     11  Mod.  74. 130.     3  Salk.     (Irish),  1 95. 

9.,  cit    in  Carringtou  ▼.  Taylor,  11  East,         (5)  Beynddg  y,  Clarke^  Str.  634.     2  Ld. 
574.    55  Camp.  258.     Bull.  N.  P.  79.  B^yra.  1399. 

(2)  Ibid« 
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WILL  LIS. 

whereby  water 
is  cast  upon  the 
land  of  another. 

Disturbance  of 
an  ancient 
ferry;  posses- 
sion of  a  pew ; 
private  or  pub- 
lic way. 

Injury  arising 
from  defective 
fences. 

Shaft  of  a  mine 

improperly 

protected. 


the  eaves  of  it  upon  the  land  of  another  person,  fixes  a  spout,  whereby  ike 
rain  is  discharged  in  a  body  upon  the  land,  the  owner  of  the  land  can 
maintain  case  against  the  occupier  of  the  house ;  because  the  flowing  of  the 
water,  which  constitutes  the  injury,  is  not  the  immediate  act  of  the  occupier 
of  the  house,  but  the  consequence  only  of  his  act,  viz.  the  fixing  of  the  spout 

Case  lies  for  disturbance  of  an  ancient  ferry  (1) ;  or  of  common  of  pasture; 
or  estovers  (2);  for  disturbing  the  possession  of  a  pew  in  a  church  (3); 
and  for  obstructing  a  private  (4)  or  a  public  way.  (5) 

Cases  sometimes  arise  where  the  law  considers  special  consequential 
damage  as  too  remote  ;  but  case  lies  for  not  repairing  the  defendant  s  feuoe, 
per  quod  plaintiff's  horses  escaped  into  the  defendant's  close,  and  were 
there  killed  by  the  falling  of  a  haystack.  (6) 

Where  a  horse  had  been  killed  by  falling  down  an  old  shaft  of  a  mine, 
which  had  not  been  sufiiciently  covered  over,  it  was  held,  that  the  OTruer 
of  the  horse  could  maintain  an  action  for  the  value  of  the  horse  against  tbe 
proprietor  of  the  mine.  (7) 


Ancismt 
Lights. 


Right  to  light, 
air,  or  water, 
acquired  by 
enjoyment. 


Judgment  of 
Chief  Justice 
Abbott  in 
Moore  v.  RaW' 


son. 


StatS&SWifi. 
4.  c.  71. 


III.  Ancient  Lights, 

The  principle  to  be  elicited  from  the  decisions  respecting  ancient  lights 
is,  that  every  man  should  so  use  his  own  as  not  to  damnify  another ;  and  if 
a  man  have  an  ancient  house,  and  another  build  so  near  as  to  darken  his 
windows,  an  action  on  the  case  will  lie.  (8) 

The  right  to  light,  air,  or  water,  is  acquired  by  enjoyment,  and  will  con- 
tinue so  long  as  the  party  either  continues  that  enjoyment,  or  shews  an 
intention  to  continue  it  Thus,  in  Moore  v.  Ratcson  (9)  Mr.  Justice  Bay- 
ley  said,  <<  I  think  that,  according  to  the  doctrine  of  modem  times,  we  must 
consider  the  enjoyment  as  giving  the  right ;  and  that  it  is  a  wholesome  and 
wise  qualification  of  that  rule  to  say,  that  the  ceasing  to  enjoy  destroys  the 
right,  unless  at  the  time  when  the  party  discontinues  the  enjoyment  he  does 
some  act  to  shew,  that  he  means  to  resume  it  within  a  reasonable  time." 

In  the  foregoing  case  Chief  Justice  Abbott  observed,  "  It  seems  to  me, 
that  if  a  person  entitled  to  ancient  lights  pulls  down  his  house  and  erects  a 
blank  wall  in  the  place  of  a  wall  in  which  there  had  been  windows,  and 
suffers  that  blank  wall  to  remain  for  a  considerable  period  of  time,  it  lies 
upon  him  at  least  to  shew,  that  at  the  time  when  he  so  erected  the  blank 
wall,  and  thus  apparently  abandoned  the  windows  which  gave  light  and  air 
to  the  house,  that  was  not  a  perpetual  but  a  temporary  abandonment  of  the 
enjoyment,  and  that  he  intended  to  resume  the  enjoyment  of  those  advan- 
tages within  a  reasonable  period  of  time.  I  think  that  the  burden  of  shew* 
ing  that  lies  on  the  party,  who  has  discontinued  the  use  of  the  light"  (10) 

By  Stat  2  &  3  Will.  4.  c.  71*  s.  S.,  "  when  the  access  and  use  of  light 
to  and  for  any  dwelling-house,  workshop,  or  other  building,  shall  have  been 


(1)  Trotter  v.  Harris,  2  Y.  &  J.  285. 
Peter  v.  Kendal,  6  B.  &  C.  70S.  Huzzey  v. 
Field,  2  C.  M.  &  R.  432.  Tripp  v.  Frank, 
4  T.  R.  666. 

(2)  Com.  Dig.  Case,  Disturbance  (A.  2.). 

(3)  Stocks  V.  Bootfi^  I  T.  R.  430.  Main- 
tearing  (  BaH.)  v.  Giles,  5  B.  &  A.  ^56, 

(4)  Com.  Dig.  Case,  Disturbance  (A.  2.). 


(5)  Greasly  t.  Codling,  2  Bing.  S6S. 

(6)  Powdl  y.  Salisbury,  2  Y.  &  J.  391. 

(7)  Sybray  v.  VThite,  1  M.  &  W.  435. 

(8)  Aldred's  case,  9  Co.  58. 

(9)  3  B.  &C.337. 

(10)  Vide  etiam  Garritt  ▼.  Sharp,  S  A.  & 
E.  325. 
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actuallT  enjoyed  therewith  for  the  full  period  of  twenty  years  without  in^    Where  Cask 

HVIL.L  LIE. 

terruptioOy  the  right  thereto  shall  be  deemed  absolute  and  indefeasible,  any 


local  usage  or  custom  to  the  contrary  notwithstanding,  unless  it  shall  appear  Uninterrupted 
that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly  made  nXt  for  twenty 
or  given  for  that  purpose  by  deed  or  writing.",  years,  confers 

In  Back  Y.  Stacey(l),  which  was  an  issue  diirected  by  the  lord  chan-  <V^  a*»o^"*e 
celior  to  try,  whether  the  ancient  rights  of  the  plaintiff  in  his  dwelling  house  -  .  ^ 

had  been  illegally  obstructed  by  a  certain  building  of  the  defendant,  Chief  chief  Justice 
Jostiee  Best  told  the  jury,  who  had  viewed  the  premises,  that  they  were  to  ^^*  ^^  ^^^  ^• 
jodge  rather  from  their  own  ocular  observation,  than  from  the  testimony  of       ^^^' 
any  witnesses,  however  respectable,  of  the  degree  of  diminution  which  the 
plaintiff's  ancient  lights  had  undergone.     It  was  not  sufficient  to  constitute 
an  illegal  obstruction,  that  the  plaintiff  had.  in  fact,  less  light  than  before ; 
nor  that  his  warehouse,  the  part  of  his  bouse  principally  affected,  could  not 
be  used  for  all  the  purposes  to  which  it  might  otherwise  have  been  applied. 
In  order  to  give  a  right  of  action,  and  sustain  the  issue,  there  must  be  a 
substantial  privation  of  light,  sufficient  to  render  the  occupation  of  the  house 
wuxmtfortabie^  and  to  prevent  the  plaintiff  from  carrying  on  his  accustomed 
business  (that  of  a  grocer)  on  the  premises,  as  beneficially  as  he  had  before 
done.    His  lordship  added,  that  it  might  be  difficult  to  draw  the  line,  but 
the  jury  must  dis^guish  between  &  partial  inconvenience  and  a  real  injury 
to  the  plaintiff  in  the  enjoyment  of  the  premises. 

So  likewise  in  Pringle  v.  Wemham  (2)  Lord  Denman  said,  ^  Every  one  Judgment  of 
is  entided  to  enjoy  that  portion  of  light,  which  he  has  enjoyed  through  the  ^^^^J^J'J^ 
windows  of  his  dwelling  house  for  a  long  period  of  time.    The  first  question    Wemham, 
is,  whether,  in  consequence  of  this  building  of  the  defendant's,  the  plaintiff 
had  leas  light  than  before,  to  so  considerable  a  degree  as  to  injure  the  plain- 
tiff's property  in  point  of  value  ?     To  sustain  this  action  there  must  have 
been  a  considerable  obstruction  of  light,  and  the  merely  taking  off  a  ray  or 
two  will  not  be  sufficient." 

If  a  man  build  a  new  house  on  part  of  his  land,  and  afterwards  sell  the  Where  vendor 
house  to  another,  neitlier  the  vendor  nor  any  other  claiming  under  him,  can  f^/^*  ^^  *^® 
stop  the  lights  (S) ;  but  if  he  sell  the  vacant  ground  to  another,  and  keep  house  belong- 
the  house  without  reserving  the  benefit  of  the  lights,  the   vendee  can  ing  to  vendee, 
build.  (4) 

If  a  house  has  for  twenty  years  enjoyed  light  enough  for  a  malt  house.  Partial  enjoy- 
the  owner  may  up  to  that  extent  require  light  to  be  admitted  into  it,  and  ™®'**  ®' 1*^^*- 
no  further;  therefore  he  can  only  maintun  an  action  for  a  nuisance  in 
darkening  his  windows  so  much.  (5) 

The  enjoyment  of  a  saw-pit  and  timber-yard  for  twenty  years,  is  not  such 
a  light  as  will  prevent  a  neighbour  from  intercepting  light  and  air,  it  .not 
appearing  that  unobstructed  light  and  air  was  really  necessary  for  the  use 
of  a  saw-pit  (6) 

An  action  for  opening  a  window  to  disturb  the  privacy  of  th^  plaintiff  Opening  a 
cannot  be  maintained,  and  the  only  remedy  is  to  build  on  the*  adjoining  ^{[^^lTu^^  • 
land  opposite  to  the  offez|sive  window.  (7)  vacy  of  another 

is  disturbed. 

(1)  2  C.  &  P.  465.  (5)  Martin  v.  GMty  1  Carop.  S20. 

(8)  7  ibid.  S78.  (6)  RoberU  v.  Maeord,  1  M.  &  Rob.  831. 

(S)  Mber  V.  J%teAcr,  1  Lev.  122.  (7)  Per  Le  Blanc  J.  mChandUrv.Thomp- 

(4)  Bull  N.  P.  75.  (a.)  w»,  3  Camp.  80. 
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Whkrb  Case        If  a  parol  license  be  given  to  erect  a  wall  or  window  by  wbich  light  and 
WILL  UK.         j^.^  ^^  obstructed,  such  license  cannot  seemingly  be  recalled,  if  executed  at 
Parol  license  to  the  defendant's  expense.  ( 1 ) 

erect  a  wall  or 
window. 

IV .  Injuries  done  to  a  Trader,  whereby  he  cannot  exercise  his  CalUng. 

Injuriss  noNK  If  goods  or  torts  of  a  tradesman  be  improperly  detained  from  him,  where- 
where"^*"^**  by  he  is  prevented  from  pursuing  hu  avocations,  case  will  lie.  Thus,  where 
CANNOT  JBXKR.  thc  plaintiff  declared  (2)^  that  he  exercised  the  trade  of  a  wheeler,  and  was 
cisK  HIS  Call-  possessed  of  several  tools  that  related  to  the  trade,  viz.  an  axe,  &c.  and, 

being  so  possessed,  gained  a  livelihood,  &c.  and  by  the  license  of  the  de- 
fendant deposited  the  tools  in  defendant's  house,  who  had  detained  them 
two  months  after  request,  whereby  the  plaintiff  had  lost  the  benefit  of  his 
trade.  After  verdict  a  motion  was  made  in  arrest  of  judgment,  on  tbe 
ground,  that  the  plaintiff  ought  to  have  brought  detinue  or  trover:  but 
the  court  held  the  action  well  brought ;  for  **  if  the  plaintiff  have  had 
the  goods  again,  detinue  is  not  proper ;  and  though  a  detainer  upon  re- 
quest is  evidence  of  a  conversion,  yet  it  b  not  a  conversion;  and  the 
damages'  he  demands  in  this  case  being  special,  the  action  ought  to  be 
special." 

In  an  action  by  the  master  of  an  apprentice  for  an  injury  done  to  him, 
per  quod  servitium  amisity  the  declaration  alleged  as  special  damage,  that 
master  was  de-  the  apprentice  was  permanentiy  injured,  and  could  never  again  be  capable 
pnved  of  his       ^^  serving  the  plaintiff  as  his  apprentice  during  the  remainder  of  the  term  :— 

It  was  held,  that  the  jury  might  award  damages  for  the  loss  of  the  master  up 

to  the  end  of  the  term,  by  reason  of  the  permanent  injury  of  the  apprentice, 

and  that  they  were  not  limited  to  give  damages  for  the  loss  of  the  master 

up  to  the  time  of  the  commencement  of  the  action  only.  (3) 

Improper  de-         In  Smith  V.  White  (4)  the  plaintiff  declared  in  case,  that  being  desirous 

paper^eli      d  ^^  publishing  a  certain  work,  he  employed  and  retained  the  defendant  to 

to  a  printer  for  print  the  same,  and  delivered  to  him  large  quantities  of  paper  to  be  used  in 

prmting.  ^^^  printing ;  that  upon  the  acceptance  of  the  retainer,  it  became  the  duty 

of  the  defendant  to  use  due  diligence  in  printing  the  said  work,  but  that  he 
neglected  his.  retainer  and  proceeded  in  the  printing  in  a  dilatory  manner; 
and  that  he  further  disregarded  his  duty  and  retainer,  and  wrongfully  and 
in  violation  of  his  said  duty  pawned  and  pledged  large  quantities  of  the 
paper,  which  had  been  delivered  to  him,  instead  of  using  it  for  the  purpose 
of  printing  the  work.  Upon  special  demurrer,  that  the  cause  of  action  was 
the  non  performance  of  a  promise,  and  that  ease  would  not  lie,  it  was  held, 
that  the  declaration  was  rightiy  drawn. 


Injury  done  to 
an  apprentice, 
by  which  his 


Neoliobnce. 

Leaving  a  cart 
unprotected  in 
a  street  from 


V.  Negligence. 

In  Lytkch  V.  Nurdin{5)  Lord  Denman  delivered  the  following  judgment: 
— <'  It  was  an  action  of  tort  for  negligence  committed  by  the  defendant's  ser- 


(1)  Winter  V.  ^rocAiwB,  8  East,  308.     As  (3)  HodsoU  v.   StaWmus,  9  C.  &  P.  65, 
to  what  is  not  considered  a  license  to  open  a  8  Dowl.  P.  C.  482. 

window,  vide  Bridgts  v.  Blanchard,  1  A.  &  (4)  8  Dowl.  P.  C.  255. 

K.  536*  (5)  Q.  B.  H.  T.  1841,  not  yet  reported. 

(2)  KttHe  V.  Hunt,  Bull.  N.  P.  78.  (a.) 


CASE,  1017 

trant  hi  leaving  his  cart  and  ^  hone  standing  for  half  an  hour  in  an  opefi    Whxex  Cass 
street    The  evidence  for  the  plaintiff  proved  the  fact  of  the  cart  standing    ^"-'^"^ 
there ;  that  the  plaintiff,  a  child  of  only  six  or  seven  years  of  age,  was  heard  which  a  child 
crying,  and  was  foand  to  be  lying  under  the  wheel  of  the  defendant's  cart  ^^^  injured. 
■with  his  leg  broken.     The  defendant's  counsel  applied  for  a  nonsuit,  which  Judgment  of 
having  been  refused,  witnesses  were  called  to  establish  the  defence ;  and  it  in  Lynch  ▼.  ^ 
was  given  in  evidence,  that  after  the  cart  had  remained  there  a  quarter  of  Nvntiiu 
an  hoar,  many  children  came  up,  the  plaintiff  being  one  of  them,  and  got 
into  the  cart  and  teased  the  horse.     The  plaintiff  having  got  out  of  the  cart 
a  boy  made  the  horse  move,  and  the  cart  went  over  the  leg  of  the  plaintiff. 
Upon  this  state  of  facts  the  defendant  claimed  to  have  the  judge's  direction 
in  lus  favour,  contending  that  as  the  plaintiff  had  contributed  to  the  acci* 
dent,  it  could  not  be  said  to  be  the  defendant's  fault.    The  case  was  left  to 
the  jury,  who  found  for  the  plaintiff.    It  was  now  complained  that  such 
direction  had  not  been  given,  and  that  the  verdict  was  contrary  to  the 
evidenee.    It  had  been  urged,  that  the  mischief  had  not  been  produced  by 
the  mere  negligmice  of  the  defendant's  servant^  but  in  combination  with 
other  causes.     But  the  presumption  was,  that  if  a  man  were  guilty  of  negli- 
gence in  leaving  any  thing  dangerous  in  a  street,  and  an  injury  arose, 
though  partly  by  the  conduct  of  other  parties,  the  sufferer  unquestionably 
had  a  right  to  redress*    If  a  gamekeeper  returning  home  from  his  duty, 
left  his  gun  loaded  in  a  play- ground,  and  one  of  the  boys  fired  it  off  and 
iDJored  another,  it  could  not  be  doubted,  but  that  the  gamekeeper  must 
answer  in  damages  to  the  injured  party.    In  the  present  case  an  additional 
fact  appeared ;  the  plaintiff  had  done  wrong ;  he  had  no  right  to  enter  the 
ctrt ;  he  was  a  co-operating  cause  of  bis  own  misfortune ;  and  the  question 
arose,  whether  that  fact  alone  must  deprive  this  child  of  his  remedy  ?     The 
court  found  there  was  positive  misconduct  in  this  child ;  but  to  prevent  a 
party  maintaining  an  action,  it  must  be  founded  on  the  plaintiff's  own  know- 
ledge of  the  danger. 

'*  Between  wilful  mistake  and  gross  negligence  it  was  the  province  of  the  Province  of 
jary  to  decide  upon  the  circumstances  of  each  case,  as  for  instance,  whether  J^!7  ^  <ieter- 

mine  between  a 

the  street  in  which  the  cart  was  left  was  a  street  liable  to  be  crowded,  or  ^ii^ii  mistake 

where  children  were  in  the  habit  of  playing,  and  where  there  would  in  con-  and  gross  ne- 

sequence  be  more  than  ordinary  danger.     Had  not  the  plaintiff  been  equally  *  ^S^^' 

in  fault?  and  could  he  then  maintain  his  action  ?     This  must  be  a  question 

for  the  jury,  to  be  decided  by  their  view  of  the  understanding  and  motives 

of  the  party.     The  defendant  had  tempted  the  child  by  leaving  the  cart 

there.    Under  the  circumstances  the  court  was  of  opinion,  that  there  was 

no  rale  of  law  that  prevented  the  action  being  maintained :  the  case  had 

been  left  to  the  jury,  and  they  had  decided  in  favour  of  the  plaintiff;  the 

mle  most  therefore  be  discharged." 

It  is  probable  the  same  doctrines  would  be  applied  to  the  case  of  an  CueleaB  driv- 
injwy  resulting  from  the  careless  or  unskilful  driving  of  a  carriage  ;  unless  >ngo^c«""g«« 
the  act  producing  it  was  wilful.  In  Williams  v.  Holland  {I),  where  through 
negligence  and  careless  driving  one  vehicle  was  caused  forcibly  to  strike 
another,  an  action  on  the  case  was  held  to  be  sustainable  for  the  injury 

(1)  6C.&P.  23. 
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Wnns  Caw    done,  aHLough  it  was  inimediate  upon  tbe  violence; — butif  botb  parties  be 
*"''"^         to  blame,  and  guilty  of  negl^ence,  thcD  neither  can  sue  at  law. 

Where  the  owners  of  a  carriage  were  in  the  habit  of  hiring  horses  mm 
the  same  person,  to  draw  it  for  a  day  or  drive,  and  the  owner  of  the  borHS 
provided  a  driver,  through  whose  negligence  an  injury  was  done  to  a  third 
party  :  —  It  was  held,  that  the  owners  of  the  carriage  were  not  liable  to  b« 
sued  for  such  injury  ;  and  it  was  held  to  make  no  difference,  that  the  ownen 
of  the  carriage  had  always  been  driven  by  the  same  driver,  he  being  tlie 
only  regular  coachman  in  the  employ  of  the  owner  of  the  horses ;  or  tkit 
they  had  always  pud  him  a  fixed  sum  for  each  drive  ;  or  that  they  had  pro- 
Tided  him  with  a  livery,  which  he  left  at  their  house  at  the  end  of  each 
drive ;  and  that  the  injury  in  question  was  occasioned  by  his  leaving  the 
horses  while  so  depositing  the  livery  in  their  house.  (1) 
Wtrehouieiiian  A  warehouseman  at  Liverpool  employed  a  mastei^porter  to  remove  a 
"™°8K°°^  barrel  from  his  warehouse.  The  master-porter  employed  his  own  men  and 
tackle,  and  through  the  negligence  of  the  men  the  tackle  failed,  and  the 
barrel  fell  and  inj  ured  plaintiff :  —  It  was  held,  that  the  warehouseman  wu 
liable  in  case  for  the  injury  (2),  Mr.  Justice  Littiedole  observing,  "  It 
•eenu  to  me  to  make  no  difference)  whether  the  persons  whose  n^ligoKc 
occasions  Uie  injury  be  servants  of  the  defendant,  paid  by  daily  wages,  or 
be  brought  to  the  warehouse  by  a  person  employed  by  the  defendant : "  snd 
Mr.  Justice  Patteson  said,  "  The  case  of  a  carrier  is  quite  distinct ;  he  hn 
goods  in  his  custody  as  bulee." 
Gntuitoiu  Where  there  is  a  gratuitous  permission  to  use  a  chattel,  as  the  possessioD 

pcrmuncmfai  cougtructively  remains  in  the  owner,  he  may  muntain  trespass  for  an  Ibh 
mediate  injury  to  it  (3) ;  but  if  the  owner  of  a  horse  let  him  to  hire  for  a 
certain  time,  during  which  he  is  killed  by  the  owner  of  a  cart  driving  vio- 
lently against  him,  the  remedy  of  the  owner  of  the  horse  against  the  owner 
of  the  cart  (4)  is  case,  and  not  trespass ;  because  "  this  is  in  the  nature  of 
an  injury  to  the  plaintiff's  reversion;"  and,  according  to  the  authority  of 
OordoH  V.  Harper{5),  he  neither  could  have  muntained  trespass  nor  trover 
for  them,  as  he  was  not  in  possesuon  of  the  horses. 


VL  Sutmitiff  dovm  Veuelt  at  Sea. 

"  It  is  chiefly  in  actions  for  running  down  vessels  at  sea  that  difficulties 
may  occur ;  because,  certainly,  the  force  which  occasions  the  injury  is  not 
so  immediate  from  the  act  of  the  person  steering.  The  immediate  agents 
of  the  force  are  the  winds  and  waves,  and  the  personal  act  of  the  party 
rather  consists  in  putting  the  vessel  in  the  way  to  be  so  acted  upon  :  and 
whether  that  may  make  any  difference  in  that  case,  I  will  not  now  take  upon 
me  to  determine."  (6) 

In  the  case  of  an  injury  arising  fVom  carelessness  or  unskilfulaesa  in  navi- 
gating a  ship,  if  the  injury  were  merely  attributable  to  negligence  or  want 


(1)    QMarmiMT.£iirMt(,6M.8(W.  499.7  (S)  7  T,  R.  9. 

(8)  JloiuflHmv.  Afamiy,  8A.  &E.109.  (6)  JVr  Le  BluK  J.  m  L4amy.  Sratti 

(S)  LBlm  1.  Cna,  9  Cunp.  464.  ElM,  60S. 

(4)  Haa  y.  Piciatd,  3  ibid.  1 
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of  skill,  toA  not  to  the  wilful  act  of  the  defendant,  with  intent  to  injure  the  Whux  Cass 
plaintiff,  the  party  injured  has,  it  seems,  an  election  either  to  treat  the  ^"'^ ''"' 
negligence  or  unskilfulness  of  the  defendant  as  the  cause  of  action,  and  to 
declare  in  case ;  or  to  consider  the  act  itself  as  the  iigury,  and  to  declare  in 
trespass.  (I) 

In  CoveO  ▼.  Laming  (2)  it  appeared,  that  the  owner  of  a  ship  being   Remedy  for 
himaeif  on  board,  standing  at  the  helm,  unintentionally  ran  her  against  negligence  in 
another  ship  firom  unskilful  management,   it  was  held,  that  the  remedy  ^eld  to  be  tr£ 
was  trespass  not  case.  Lord  Ellenborough  observing,  *'  I  know  there  is  a  pass  not  case. 
difference  of  opinion  upon  this  subject.    I  have  had  much  communication  Judgment  of 
eonceming  it  with  those  whom  I  respect  very  highly,  but  I  confess  I  have  i^rouirh  ^' 
not  been  able  to  see  the  grounds  of  Uieir  difficulties.    My  own  opinion  has   Cov^  v.  La- 
always  been  uniform*   Whether  the  injury  complained  of  arises  directly,  or  ^^' 
foUowB  consequentially,  from  the  act  of  the  defendant,  I  consider  as  the  only 
just  and  intelligible  criterion  of  trespass  and  case.    If,  in  the  dark,  I  igno- 
rantly  ride  i^ainst  another  man  on  horseback,  this  is  undoubtedly  trespass, 
although  I  was  not  aware  of  his  presence  till  we  came  into  contact.    It 
makes  no  difference,  that  here  the  parties  were  sailing  on  shipboard.    The 
defendant  was  at  the  helm,  and  glided  the  motions  of  his  vessel.    The  winds 
and  waves  were  only  instrumental  in  carrying  her  along  in  the  direction 
iriiich  he  communicated.    The  force,  therefore,  proceeded  from  him,  and 
the  injury  which  the  plaintiff  sustained  was  the  immediate  effect  of  that 
force." 


6.  MiscHiBvoua  Animals. 

Mr.  Justice  BuUer  has  written  (3),  that  ^<  There  b  a  difference  between  Miscbiitous 
ibmgifera  naiura,  as  lions,  bears,  &c.  which  a  man  must  keep  up  at  hii  ^^°^^^^ 

peril,  and  beasts  that  are  mansueUe  natura,  and  break  through  the  tame- 

(1)  Sogers  T.  IniUetonf  2  N.  R.  117.     O^b  Under  these  considerations,  and  with  the 

T.  Bonn,  8  T.  R.  188.     Leame  ▼.  Bray^  3  object  before  stated,  this  board  has  decreed  it 

East,  601.  T^trner  ▼.  Mawkin$t  1  B.  &  P.  47S.  right  to  frame  and  promulgate  the  following 

Maretom  t.  Bardem,  4  B.  &  C.  220 — 228.  rule,   which,  on   communication  with  the 

The  regulations  published  by  the  Trinity  Lords  Commissioners  of  the  Admiralty,  the 

Board  on  October  Sa  1840,  areas  follow: .—  Elder  Brethren  find  has  been  already  adopted 

"  Whereas  the  reeognised  rule  for  sailing  in  respect  of  steam  vessels  in  her  mi^esty's 

▼ends  is,  that  those  having  the  wind  fidr  service^   and    they  desire  earnestly  to  im- 

AaU  give  way  to  those  on  a  wind.  press  upon  the  minds  of  all  persons  having 

"That  when  both  are  going  by  the  wind  charge  of  steam  Tsssels  the  propriety  and 

the  vessel  on  the  starboard  tack  shall  keep  urgent  necessity  of  a  strict  adherence  thereto, 

her  vind,  and  the  one  on  the  larboard  tack  viz.  :  — 

hear  up,  thereby  passmg  each  other  on  the  **  When  steam  vessels  on  different  counies 

Itrinard  hand.  must    unavoidably  or  necessarily  cross  so 

**  That  when  both  vessels  have  the  wind  near,  that  by  continuing  their    respective 

Isfge  or  abeam  and  meet,  they  shall  pass  courses  there  would  be, a  risk  of  coming  ia 

eseh  other  in  the  same  way  on  the  larboard  collision,  each  vessel  shall  put  her  helm  to 

hand ;  to  efl&ct  which  two  last-mentioned  port,  so  as  always  to  pass  on  the  larboard 

objects  the  helm  must  be  put  to  port.  side  of  each  other. 

"  And  as  steam  vessds  may  be  considered  *<  A  steam  vessel  passing  another  in  a 

in  the  light  of  vessels  navigating  with  a  fair  narrow  channel  must  always  leave  the  vessel 

vind,  snd  should  give  way  to  sailing  vessels  she  is  passing  on  the  larboard  band." 

on  a  wind  on  either  tack,  it  becomes  only  (2)  1  Camp.  497. 

ocecssary  to  provide  a  rule  for  their  observ-  (3)  N.  P.  76,' (t) 

sncs  when  meeting  other  steamers,  or  sail-  « 
ing  vessels  going  large.** 
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MncirixTous 
Animals. 

Mischievous 
dogs. 


Vicious  bull. 


Improperly 
fastening  a  mis- 
chievous ani- 
mal, evidence 
of  scienter. 


Offering  to 
compromise  an 
ii^ury  commit- 
ted by  plain- 
tifTs  dogs, 
slight  evidence 
of  scienter* 


ness  of  their  nature :  iti  the  letter  case  the  owner  must  have  notice ;  in  the 
former  an  action  lies  against  the  owner  without  notice."  (1) 

Mr.  Justice  BuUer  observes  (2),  "  An  action  upon  the  case  will  lie,  for 
keeping  a  dog  used  to  bite  sheep,  and  which  has  kiUed  sheep  belonging  to 
the  plaintiff  (S):  but  in  such  case  it  must  be  proved,  that  the  defeodant 
.knew  that  he  would  bite  sheep ;  and  killing  sheep  twice  before,  is  suffident 
proof  of  usage."  (4) 

In  Smith  v.  Pdah  (5)  Lee  C.  J.  ruled,  that,  if  a  dog  have  once  bit  t 
man,  and  the  owner  having  notice  thereof  keep  the  dog  and  let  him  go 
about,  and  he  bite  another  person,  case  will  lie  against  him  at  the  suit  of 
the  person  bit  (though  it  happened  by  his  treading  on  the  dog's  toes),  for 
the  owner  ought  to  have  hanged  him  on  the  first  notice. ' 

If  one  knowingly  keep  a  dog  accustomed  to  bite  sheep,  and  the  dog 
bite  a  horse,  it  is  actionable ;  because  the  owner,  after  notice  of  the  first 
mischief,  ought  to  have  destroyed  or  hindered  him  from  doing  any  more.  (6) 

Thus,  in  JBlackman  v.  Simmons  (7),  which  was  an  action  for  a  personal 
injury  by  a  vicious  bull,  the  plaintiff  recovered  for  such  damage,  althougli 
it  appeared,  that  the  bull  was  attracted  by  a  cow  in  a  particular  state,  which 
the  plaintiff  was  driving  past  the  field  in  which  the  bull  was,  and  that  the 
plaintiff  first  struck  the  bull  on  the  head  to  drive  him  away  from  the  cow; 
because  the  owner  previously  knew  of  its  vicious  propensities,  and  neglected 
to  fasten  the  bull  up  securely. 

In  Jones  v.  Perty  (8)  Lord  Kenyon  observed,  "  There  are  three  counts 
in  this  declaration,  and  I  have  no  doubt  there  is  evidence  to  go  to  the  jurf 
that  the  dog  was  a  fierce  and  unruly  dog,  and  not  properly  secured ;  hot 
not  that  the  defendant  knew  him  to  be  mad  or  used  to  bite ;  and  therefore 
this  is  not  a  case  for  vindictive  damages.  Such  a  case  as  this  I  believe 
never  appeared  before ;  but  I  am  clearly  of  opinion  the  action  is  maintain- 
able. Report  had  said,  the  dog  had  been  bitten  by  a  mad  dog :  it  became 
the  duty  of  the  defendant  to  be  very  circumspect  Whether  the  dog  was 
mad  or  not  was  matter  of  suspicion  :  but  it  is  not  sufficient  to  say, '  I  did  use 
a  certain  precaution ; '  he  ought  to  use  such  as  would  put  it  out  of  the 
animal's  power  to  do  hurt.  Here  too  the  defendant  shewed  a  knowledge 
that  the  animal  was  fierce,  unruly,  and  not  safe  to  be  permitted  to  go 
abroad^  by  the  precaution  he  used  to  tie  him  up ;  that  precaution  has  not 
been  sufficient ;  and  for  want  of  it  the  injury  complained  of  has  happened. 
I  am  clearly  of  opinion  the  plaintiff  is  entitled  to  recover." 

Where  the  defendant,  on  being  informed  that  his  dogs  had  bitten  the 
plaintiff's  cattle,  offered  to  settle  for  them,  if  it  could  be  proved  that  his 
dogs  had  done  it :  —  It  was  held,  that  this  was  some  evidence  to  go  to  the 
jury  of  the  scienter,  though  entitled  to  but  little  weight ;  but  that  proof 
that  the  dogs  were  of  a  savage  disposition,  and  had  bitten  the  cattle  of 
other  persons,  was  not  evidence,  that  the  defendant  knew  they  were  ae* 
customed  to  bite  cattle.  (9) 


(1)  Hex  T.  HMffffins,  2  Ld.  Raym.  1583. 
.Mason  v.  KeeKng,  I  ibid.  606. 
(2)N.P.76.  (f.) 

(3)  BotdUm  V.  Banks^  Cro.  Car.  254. 

(4)  Kinnion  v.  Davies^  ibid.  487. 

(5)  Str.  1264. 

<6)  Jenkins  v.  Turner,  1  Ld.  Raym.  1 10. 


Mason  v.  Keding,  12  Mod.  335.     Buxendm 
V.  Sharp,  2  Salk.  662.     3  Mod.  12. 

(7)  3  C.  &  P.  138. 

(8)  2  Esp.  N.  P.  C.  483. 

(9)  T%onuu  V.  Morgan,  2  C.  M.  &  B» 
496.,  YideetiBmBeck  v.  Dyson^A  Camp.  ll>8« 
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Every  man  has  a  right  to  keep  a  dog  for  the  protection  of  his  yard  or     Mischuvous 
house ;  and  if  a  dog  be  properly  let  loose,  and  the  injury  arises  from  the     Amimals. 
pluntiff's  own  &ult  by  incautiously  going  into  the  owner's  yard  after  it  had  Where  an  ac- 
been  shut  up,  no  action  can  be  maintained.  (1)  Thus,  in  Curtis  v.  Mills  (2)  **°?  cannot  be 
Chief  Justice  Tindal  said,  '^  The  first  question  is,  whether  this  dog  was  of  an  injury  com. 
a  ravage  disposition  to  the  knowledge  of  the  defendant ;  and,  if  so,  you  will  mitted  by  a 
then  iiave  to  consider,  whether  the  dog  was  placed  in  such  a  situation,  that,    ®'^***'°"*  "®fi^* 
by  common  care,  he  might  have  been  avoided :  another  question  will  be,  chiS^stice 
whether  the  plaintiff  was  bound  to  take  notice  of  the  danger,  as  he  had  Tindal  in  Cur- 
been  told,  that  the  dog  was  there.    If  you  think,  that,  by  reason  of  the  *'*  ^*  ^^'' 
plaintiff's  not  taking  common  care,  this  accident  occurred,  he  cannot  recover; 
however,  you  may  be  of  opinion,  that,  the  master  of  the  dog  walking  just 
before  the  plaintiff^  and,  as  it  were,  leading  him  on,  the  plaintiff  might  think 
he  was  safe,  more  especially,  as  no  caution  was  given  him  at  this  time  by 
the  defendant.    I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover,  if 
he  did  not,  as  it  were,  run  himself  into  the  mischief  by  his  own  carelessness 
and  want  of  caution." 


7.  The  Declaration.  The  Declara- 


tion. 


The  venue  is  transitory.  Vehue. 

He  whose  person  or  property  has  been  damnified.  Is  the  party  by  whom  Paetzes. 
the  action  should  be  maintained.  (3) 

Actual  possession  of  real  property  confers  a  right  of  action  against  a  Possession  of 
wrong-doer  (4) ;  but  a  mere  right  of  entry  will  not  suffice.  (5)  '®^  property. 

The  absolute  or  general  owner  of  personal  property  may  in  general  Owner  of  per- 
sapport  an  action  for  an  injury  thereto,  though  he  has  never  had  actual  ^°**  property, 
possession ;  because  property  in  personal  chattels  draws  to  it  the  posses* 
«ion.  (6) 

Although  the  interests  of  two  parties  be  several,  they  can  be  co-plaintiffs  Sereral  inter- 
if  the  injury  complained  of,  be  a  joint  damage  to  both.  (7)  ^  ^"*  *  j<**°* 

Where  there  is  a  loint  leeal  interest  existing  in  two  or  more  persons  who  "  .        , ,     , 

t  ....1  ,  ,ij...     .1  ^.  .11*,     Joint  and  leffal 

itave  received  a  joint  damage,  they  should  join  in  the  action,  or  the  defend-  interest. 
ant  can  take  advantage  in  abatement.  (8) 

AU  persons  are  responsible  for  their  tortious  acts,  even  those  who  are  All  persons  rem 

incapacitated  from  contracting,  such  as  a  feme  covert  or  an  infant  sponsible  for 

Several  tort  feasors  who  unite  in  an  injurious'  act,  may  be  sued  each  one  ^^      ^^ 
singly  (9) ;  except  where  an  action  on  the  case  is  brought  merely  for  the  Where  tori 
nonfeasance  of  a  contract  (10),  or  for  such  as  concern  real  property ;  for  if  feasors  may  be- 
only  one  tenant  in  common  of  realty  be  sued  in  trespass,  trover,  or  case,  ^"     ^"^SJ- 
for  any  thing  respecting  the  land  held  in  common,  as  for  not  setting  out 
tithe,  &c  he  may  plead  the  tenancy  in  common  in  abatement  (11) 

(!)  Brock w.CopelandjlEsp,  N.  P.C.203.         (7)  SoUmcna  ▼.  Medex,  1  Stark.191. 

(2)  5C.&P.  491.  (8)  1  Saund.  291.  (h.),  sed  vide  2  ibid« 

(3)  Mooret  v.  Hopper,  2  N.  R.  41 1.  116. 

(4)  Graham  t.  Peat,  1  East,  244.  (9)  SvUon  v.  ClarJte,  6  Taunt.  29. 

(5)  Neweadle  (Duke  of)  v.  Clarke,  2  B.         (10)  1  Saund.  291.  (d.  e.) 

lAoore,  666.,  cit  in  Dyson  v.  ChUiek,  5  B.  &        (11)  Ibid.     4  Bac.  Abr.  Joint  Tenants 
A.  608.      WeUh  v.  Nash,  8  ibid  394.  (K.).  ^13. 

(6)  Wilbrakam  y,  Snotc^  2  Saund.  47. 
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tat  stopping' 
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powcwion,  mi 
■uatuned  ■ 


CASE. 

If  Mverd  penons  be  made  defendutts  jointly,  when  the  tort  could  not  in 
point  of  Uw  be  joint,  they  may  demur,  or  take  advantage  of  it  in  urett  of 
judgment,  or  on  a  writ  of  error.  ( 1 ) 

Ctue  can  be  maintained  by  a  leasee  for  yean,  for  the  prescription  got* 
with  the  house  (2);  and  alao  by  theieverBioneis(3):  and  if  the  obstnictioB 
be  continued  after  the  determination  of  the  firaf  action,  another  action  maj 
be  sustained  for  the  laine  cause.  (1) 

A  landlord  will  not  be  excluded  by  his  tenant's  non  opposition' to  the 
enjoyment  of  certain  windows  by  the  tenant  of  the  adjoining  premise*, 
unless  there  be  evidence  of  the  knowledge  of  the  landlord,  sufficient  to 
found  a  presumption  of  a  granL  (5) 

If  A.  recover  damage  against  B.  for  stopping  his  lights,  and  afterwards  fi. 
assign  the  lands  in  which  the  nuisance  was  erected,  A.  may  bring  anotbcr 
aotion  against  B.  for  the  continnance  of  the  nuisance,  for  before  the  assgn- 
meat  B.  was  answerable  for  all  the  consequential  damages,  and  it  shall  not 
be  in  his  power  to  discharge  himself  by  granting  it  over :  yet  A.  may  briig 
the  aotion  against  the  assigne«(6),  though  formerly  a  distinction  was  takei, 
viz,  where  the  oontinnance  occasions  a  new  nuisance,  and  where  the  fint 
enoticMi  has  done  all  the  mischief;  that  in  the  first  case  the  assignee  ii 
liable  to  an  action,  but  not  in  the  second.  (7) 

In  Coa^tiM  V.  lUekardM  (8)  it  was  held,  that  the  oocnpier  of  one  of  two 
houses  built  nearly  at  the  same  time,  and  purchased  of  the  same  propriety, 
may  maintain  a  special  aotion  on  the  case  against  the  tenant  of  the  other, 
for  obstructing  his  window  lights  by  adding  to  his  own  building,  howenr 
short  the  previous  period  of  enjoyment  by  the  plaintiff;  Chief  Ban« 
Thomson  observing,  "  Now,  without  questioning  whether  this  building  wen 
a  dweHiog  house  or  not,  it  is  sufficient  for  the  purpose  of  maintuning  tUi 
aotion,  if  the  erecting  of  any  building  on  the  wall  be  the  doing  an  set 
whereby  the  plaintiff  has  sustained  a  derogation  of  any  right  which  be 
acqnired  by  his  purchase ;  if-  so,  it  is  what  the  original  owner  could  not 
have  done,  and  all  lessees  claiming  under  him  were  equally  bound  by  the 
transfer  It  is  sufficient  that  the  plaintiff  declare  on  his  possession,  and 
that  be  had  sustained  a  wrong." 

In  TitttrUm  v.  Omyari  (9)  it  was  held,  that  the  owner  of  windows  u  sa 
edifice  carried  up  above  a  party-wall,  contrary  to  the  provisions  of  the 
Building  Aot(lO),  could  nevertheless  recover  against  the  owner  of  the  ad- 
joining land. who  contributed  to  the  wall  for  darkening  the  lights;  becaue 
if  it  were  improperiy  built,  the  remedy  was  under  the  foregoing  statnt^ 
and  that  such  question  could  not  properly  be  decided  by  another  tribuniL 

Id  order  to  support  case,  "  it  is  not  material  whether  the  defendant  wm 
tiie  owner  of  the  dog  or  not ;  if  he  kept  it,  that  is  sufficient;  and  the  bar- 
buuiug  a  dog  about  one's  premises,  or  allowing  him  to  be  or  resort  there, 
is  a  sufficient  keeping  of  the  dog  to  support  this  form  of  action.    It  wsi 


(j)  /Jmuf  T.  NotA,  1 1  EMMt,  37a. 

Saunl  117.i..Cb.) 

(6)  Aonpdl  ,.  Frior,    IS  Mod.  635.     S 

<S)  i^nBKb  T.  SnioWM,  Cro.  Cu.  SIS. 

8d)u4J9. 

{3)  Jiuiri.Gi0md,*B^tt.i\Al.     Bid- 

(7)  ajpp""'.  «■>"*».  Cro.  J*B.  373.  BiR 

dUtfard  T.  Oiutw,  3  Ler.   209.      LmJtr  v. 

N.  P.75.(b.) 

Maxlim,iWiit.ASi. 

(8)  1  Price,  S7. 

(4)   a>adwta  {Sight  Hm.  Sir  Lamnctlai) 

(9)  5  T«unt.  46S. 

V.  HiOdHman,  I  B.  ft  Ad.  97. 

(10)  Stat  14  Geo.  3.  C.78. 

CASE.  1023 

the  defendant's  duty  either  to  have  destrajed  the  dog,  or  to  have  sent  him       Tm  Ds. 
away,  as  soon  as  he  found  that  he  was  mischievous."  (l)i  clara™*. 


The  plaintiff's  title  or  interest  for  iorU  relating  to  personal  or  real  pro*  Title  or  interest 
perty  should  be  detailed ;  but  a  very  precise  statement  of  title  is  not  requisite,  ^  P^inti£ 
because  damages  are  the  gist  of  the  action.  (2) 

By  Stat  2  &  3  WilL4.  c  71.  s. 5.,  ^^in  all  actions  on  the  case  and  other  Stat.2&3 Will. 
pleadings,  wherein  the  party  claiming  may  now>  by  law,  allege  his  right  ^-  c.'^^-  s*^- 
genersfly,  without  averring  the  existence  of  such  right  from  time  imme- 
morialy  such  general  allegation  shall  be  deemed  sufficient ;  and  if  the  same 
sbsil  be  denied,  all  and  every  the  matters  in  this  act  mentioned  and  provided, 
which  shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to 
sustain  or  rebut  such  allegation." 

If  the  action  be  founded  either  upon  contract,  or  upon  a  common  law  STATvimrr  or 
liability,  such  contract  or  liability  should  be  stated ;  and  it  will  be  an  es-  ^^^"'  ^  ^^' 
aential  defect  if  it  do  not  appear  from  the  declaration,  that  the  defendant 
was  bound  to  perform  or  omit  the  act,  which  is  the  subject-matter  of  the 
action. 

The  injury  may,  generally  speaking,  be  described  generally  (S) ;  but  if 
the  injury  ajid  its  circumstances  be  minutely  described,  the  proof  must  sub« 
stantiaUy  coincide  with  such  statements.  (4) 

Wbere  the  copy  of  a  writ  of  summons  described  the  cause  of  action  Writ  of  sum- 
as  ''an  action  on  the  cate  pronUsei^*  the  court  set  it  aside  for  irregular-  ?^^"^  detenb- 

^  "^  ^  ing  an  action 

uy.  (5)  of  eaae  as  one 

If  the  averment  be  divisible,  though  included  in  one  sentence,  it  is  not  ^^  promises. 
necessary  for  the  plaintiff  to  prove  the  whole ;  it  will  be  sufficient  if  he  I^^^^ie  ^^^r* 
piDve  so  much  of  it  as  will  support  his  case.  (6)    Thus,  in  BiekettB  v.  j^^      ^^  ^ 
SahDetf{l)  Chief  Justice  Abbott  said,  <<  The  general  rule  of  pleading  in  Chief  Justiee 
eases  of  tort  is,  that  it  is  sufficient  if  part  only  of  the  allegation  stated  in  ^^^bott  in 
the  declaration  be  proved,  provided  that  what  is  proved,  affords  a  ground  k^. 
for  maintaining  the  action,  supposing  it  to  have  been  correctiy  stated  as 
proved.    There  is  one  exception,  however,  to  this  rule,  which  is,  where  the 
allegation  contains  matter  of  description.    Then,  if  the  proof  given  be 
different  from  the  statement,  the  variance  is  fatal.    The  only  difficulty  in 
this  ease  is  to  ascertain,  whether  these  words  are  matter  of  description  or 
not    The  words  are,  *  that  the  plaintiff  was  possessed  of  a  messuage  and 
150  acres  of  land  with  the  i4)purtenants,  and  by  reason  thereof,  was  en- 
titled to  common  of  pasture  for  sheep,  levant  and  couchant,  on  the  said 
mettoage,  kc  at  all  times  of  the  year  upon  a  certain  common  called  Wheat 
Common.'    But  there  are  not  the  words  *•  thereto  belonging,'  or  any  others 
of  the  like  import,  so  as  to  connect  the  messuage  and  the  land  together. 
Had  there  been  such  words  of  connection,  I  should  have  thought  that 
the  phuntiff  was  not  entitled  to  recover.    But  this  is  not  the  case ;  and  the 
messuage  and  lands  are  not  connected  together  as  one  entire  tenement    I 


(i)  Ar  Lord  Tcnterden  in  d^Kome  v.  S96.     Grijgiauw,  Manom,eWe6,l. 

Wood,  5  C  &  P.  2.  oimoiu  ▼.  Inglio,  S  Taunt  5S4. 

(2)  8  ftumd.  379.  (5)  Voulton  ▼.  MaU,  7  Dow].  P.  C.  18^ 

(S)  Bnukir  t.  Fremoiitt  6  T.   R.  65d.         (6)  8  Saund.74.  (b.);  907.  «.S4. 
MtMam  y.  CriekeUt  1  East,  110.    Jaekum        (7)  S  B.  &  A.   363.      Jon€$  ▼.  Cla^Um 

▼.  Fttkedt  1  M.  &  a  234.    Midui  t.  Akttroo,  (Sir  WUKam),  4  M.  &  &  349.       Smkh  v. 

2  Lsf.  172.  iOnm.  Stv.  977. 

(4)  JErWbMM  T.  Bamat,  5  £qi.  N.  P.  C 
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Thi  Di^  think)  therefore,  that  these  are  not  words  of  deacripUon ;  but  ttiat  thu 
cLAMTioK.  allegation  is  divisible ;  and  that  it  may  be  considered  as  stating,  that  tiie 
plaintiff  was  possessed  of  a  house,  and  also  that  he  was  possessed  of  Isod, 
and  that  in  respect  of  both  or  either,  he  was  entitled  to  the  right  of  common 
in  question.  That  being  the  case,  the  plaintiff  who  has  proved  an  injuy 
done  to  the  right  clumed  in  respect  of  the  land,  is  entitled  to  a  verdict" 

If  an  allegation  limit  and  describe  that  which  is  material,  it  is  necn- 
sarily  descriptive;  it  becomes  part  of  that  which  is  material,  and  cannot  be 
rejected. 
DUtiDetiniu  In  Sloddart  Y.Palmer(l)  Chief  Justice  Abbott  said,  "  Whatever  mij' 

between  aiie-  jj^^g  (j^gj,  jj^g  f^\^  \ipon  this  Bubject  in  ancient  times,  a  distinction  u  now 
matter  of  sub-  established  between  allegations  of  matter  of  substance,  and  allegations  of 
■tauM  and  of  matter  of  description.  The  former  require  to  be  substaatially  proved ;  Ibe 
u^iudon.  latter  must  be  literally  proved.     That  distinction  was  laid  down  by  the 

court  in  Puredi  v.  MaenamaTu  (2),  and  has  since  been  acted  upon  in  the 
case  of  PhiU^  v.  SAau).  (3)     If  therefore  the  all^ation,  that  the  plsioliff 
by  judgment  recovered,  &c.  be  an  allegation  of  substance  only,  it  vaa 
sufficient  to  prove  any  judgment  to  warrant  the  writ.     If,  on  the  otiier 
hand,  it  be  an  allegation  of  description,  it  was  necessary  to  prove  a  judg- 
ment, coiTCSponding  in  time  and  all  other  circumstances  with  that  statedis 
the  declaration." 
Stat  S  Anne,         But  in  order  to  mwntain  an  action  upon  stat  S  Anne,  c.  14.  againstt 
WiCT  alien-    ^''^^  '"^  removing  goods  without  satisfying  the  rent  due  to  the  landlonl, 
tion  must  be      it  is  necessary  to  shew,  that  a  writ  issued  out  of  some  court,  and  thatths 
pny^  sheriff  seized  the  goods  in  pursuance  of  it;  because  the  seizure  sad  le- 

moval  of  the  goods  under  the  writ  is  the  foundation  of  the  action,  and  the 
plaintiff  is  bound  to  prove  the  issuing  of  it  according  to  his  fdlegatiaii-(t) 
In  May  v,  Brcnon  (5)  Chief  Justice  Abbott  sud,  <<  It  is  a  general  rnle 
that  a  variance  between  the  allegation  and  proof  will  not  defeat  a  putTi 
unless  it  be  in  reflpect  of  a  matter  which,  if  pleaded,  would  be  materisL" 

An  averment  in  a  declaration,  that  defendant's  dogs  were  accustomed  (a 
worry  and  bite  sheep  and  lambs,  is  not  supported  by  proof,  that  the  doga 
were  of  a  ferocious  and  mischievous  disposidon,  and  that  they  had  fiv- 
quently  attacked  men,  "  because  the  plaintiff  has  tied  up  his  complaint  by 
Uie  allegation  of  the  particular  habits  of  these  dogs,  and  of  the  defendanf* 
knowledge  of  those  habits.  For,  unless  it  be  inferred  that  a  dt^  sccus* 
tomed  to  attack  men  is  iptofaeio  accustomed  also  to  attack  sheep,  there  i> 
no  evidence  to  support  this  declaration."  (6)  It  seems,  however,  thst  U 
averment,  that  the  dogs  were'  of  a  ferocious  and  mischievous  disposition, 
would  be  sufficient  in  an  action  brought  for  an  injury  to  plaintiff's  ^ee]^ 
without  alleging  specifically,  that  they  were  accustomed  to  bite  and  von; 
sheep. 

In  actions  upon  the  case  for  consequential  injuries,  the  damages  wbick 
the  plaintiff  has  sustained  being  the  gist  of  the  complaint,  must  be  stated 
in  the  declaration ;  which  damages  must  appear  to  depend  on  the  injnrf 
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Hanimaii,  I  B.  &  A.  621._ 
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complained  of,  and  not  be  too  remote,  or  happen  from  the  intervention  of      Thb  De- 
another  cause.  (1}  claration. 

Damages  are  either  general  or  special.  General  damages  are  such  as 
naturally  arise  out  of,  or  are  connected  with,  the  injury  complained  of; 
and,  in  actious  for  malfeasance,  they  in  general  correspond  with  the  end  or 
design  which  the  defendant  had  in  view,  and  which  has  been  previously 
stated  in  the  declaration.  Special  damages,  are  either  such  as  are  super- 
added to  general  damages,  arising  from  an  act  injurious  in  itself,  or 
soci  as  arise  from  an  act  indifferent  in  itself,  but  injurious  in  its  conse- 
quences ;  and,  in  either  case,  they  must  be  specially  laid  in  the  declar- 
ation, or  the  plaintiff  will  not  be  allowed  to  give  them  in  evidence  at 
the  trial  (2> 


8.    The  Pleadings,  Thk  Plsad- 


INOS. 


By  Reg.  Gen.  Hilary  Term,  4-  Will.  4-.,  in  actions  on  the  case,  the  plea  of  Reg.  Gen.  H. 
not  guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful  ^*  *  ^*"'  ^' 
act  alleged  to  have  been  committed  by  the  defendant,  and  not  of  the  facts 
stated  in  the  inducement ;  and  no  other  defence  than  such  denial  shall  be 
admissible  under  that  plea ;  all  other  pleas  in  denial  shall  take  issue  on  some 
particular  matter  of  fact  alleged  in  the  declaration. 

All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  in 
actions  of  assumpsit 

**  The  circumstance  of  a  dog  being  of  a  ferocious  disposition,  and  being  Justification 
at  large,  is  not  sufficient  to  justify  shooting  him ;  to  justify  such  a  course,  ^^^  "hooting  a 
the  animal  must  be  actually  attacking  the  party  at  the  time."  (3) 

In  an  action  for  keeping  a  mischievous  animal^  the  plea  of  <<  not  guilty  *'  '*  Not  guilty*' 
denies  the  scienter  as  well  as  the  injury.  (4)  t^J^J^^ 


9.  Limitation  of  Action  —  Particulars  of  Demand  —  Costs —  Limitation  of 

Judgment.  Action  — 

PAaTICULARS 

-^  OF  Demand  — 

Under  stat.  21  Jac«  1.  c.  16.  s.  3.,  the  time  limited  for  bringing  actions  Costs— Judg- 

OD  the  case  is  six  years,  except  in  an  action  for  verbal  slander.  (5)  ment. 

In  an  action  on  the  case,  the  court  will  not  require  the  plaintiff  to  de-  Limitation  of 

liver  a  particular  of  his  claim,  where,  from  the  mode  of  alleging  it  in  the  p^^iculars 

declaration,  there  is  no  ambiguity  as  to  the  transaction  in  respect  of  which  of  Demand. 
the  action  b  brought.  (6) 


(1)  Fitziinunu    v,  Inglis,  5  Taunt  534.  56S.      Protheroe  ▼.  Mathews,    5  ibid.  581. 
Uoon  v.Jdam,  2  Cfaitt.  198.  Janson  v.  Brown,  1  Camp.  41.     Hanway  v. 

(2)  Tidd,    445.       1    Saund.     243.    (b.)  BouUbee,  1  M.  &  Rob.  15. 

neon  T.  WUeockM,  8  East,  1.     KtUy  v.  Par-  (4)    Thomas  v.  Morgan,  2  C.  M.  &  R.  496. 

tingUm,  5  B.  &  Ad.  648.  (5)   Vide  post,  tit.  Slander. 

(3)  Per  Lord  Dcnman  in  Morris  v.  Nu-  (6)   Stannard  v.  UUithome,  5  Dowl.  P.  C. 
^t,  7  C.  &  P.  573.      Wells  v.  Head,  4  ibid.  370. 
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Id  order  to  obtain  particulars  in  case,  there  must  be  an  affidavit,  stating 
that  defendant  does  not  knov,  what  defendant  b  going  for ;  in  fact,  "  such 
an  affidavit  ia  necessary,  in  order  to  obtain  particulars  in  |every  action  of 
trespass,  trover,  or  on  the  case."  (1^ 

By  stat.  3  &  4  Vict.  c.  24.,  if  in  any  action  of  trespass  on  the  case,  the 
plaintiff  recover  less  damages  than  40i.,  he  vrill  not  be  entitled  to  recover 
or  obtain  frpm  the  defendant  in  respect  of  such  verdict  any  costs  what- 
.™r.(2) 

In  case,  the  judgment  for  the  plaintiff  is,  either,  that  he  recover  hii 
"  damages  and  costs ; " — or,  "  his  damageS)"  against  the  defendant. 
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COMMON. 

1.  Defined  generally,  pp.  1028, 1029. 

Ommon  u  the  right  to  take  or  tue  a  portion  of  land,  S^c,  which  belongs  to  another  — 
Definition  of  "all  timee  "  —  What  wiU  operate  as  a  new  grant  of  common — Division 
of  common. 

a  Common  op  Pasture,  pp.  1029 — 1034. 

I.  CoxMON  AmvuAvr,  pp.  1029— lOSl. 

Origin  —  Exists  otdy  by  prescription  —  The  antrts  trill  intend  in  favour  of  that 
right  of  common  in  respect  of  which  commonable  right  has  been  proved —  Appor^ 
tiomnemt  —  Number  of  cattle  aUowed  to  be  levant  and  couchant — Not  essential 
that  the  cattle  should  be  the  cammcmei^s  —  Corporations  and  copyholders  may  enjoy 
it  —  Bight  to  prescribe  cannot  be  derived  from  a  temporary  interest  —  Mode  in 
which  the  right  of  common  is  to  be  enjoyed, 

II.  CoMXOK  Afpuktskant,  pp.  1031 — 1033. 

Defined  —  3b  what  a  right  of  common  may  be  appurtenant  —  Variations  to  which 
this  right  is  subject-'-'  Where  right  of  common  cannot  be  reserved —  Exiii^uish» 
ment  of  common  appurtenant  by  unity  of  possession —  Common  for  cattle  cannot  be 
daimed  for  a  house  where  no  curtilage  or  land  is  attached  — >  Judgment  of  Mr. 
JBuUer  in  Scholes  v.  Hai^reaves  -—  Where  commoners  not  entitled  to  take  in  the 
she^  of  other  persons  to  pasture. 

III.  Comcoir  ruR  cause  de  ticixagb,  p.  1033. 

Its  properties  »-  No  excuse  for  cattle  rambling  over  downs,  where  owner  has  exclusive 
pouestion, 

IV.  Common  in  a  Foaxsr,  p.  1034. 
V.  CoMMOK  iir  GROsa,  p.  1034. 

3.  Common  of  Estovers,  pp.  1034s  1035. 
4>.  Common  of  Turbary,  pp.  1035. 

5.  Common  of  Piscary,  pp.  1035, 1036. 

6.  Of  the  Interest  of  him  who  is  the  Owner  op  the  Soil,  pp.  1036,  ♦ 

1037. 

2%e  hfd  cannot  deprive  commoners  of  their  rights  —  Lord  cannot  be  excluded  from  oM 
profit  —  General  rights  —  Building  houses  on  the  waste  and  granting  leases  —  When 
commoner  exceeds  his  right,  lord  can  distrain. 

7.  Interest  of  the  Commoner  in  the  Soil,  pp.  1037, 1038. 

Commoners  have  only  a  special  and  limited  interest  in  the  soil —  Every  commoner  can 
break  the  common  if  it  be  inclosed— ~  Surcharges  by  commoners — How  a  surcharge 
to  be  applied.  ' 

* 

8.  Approvement,  pp.  1039, 1040. 

Plarties  entitled  to  approve  —  What  can  and  cannot  be  approved —  Motk  of  approving. 

9.  Inclosure,  pp.1040,  1041. 

Power  of  commoner  to  enjoy  common  —  Where  commoner  cannot  make  an  entry  —  Where 
common  law  right  of  lord  not  abridged —  Stat.  29  Geo.  2.  e.  S6.,  and  31  Geo.  2. 
c  41.  ^*  Evidence  referable  either  to  a  mistake  of  boundary  or  an  assertion  of  right. 
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10.  Suspension  —  Revival — ExTittQUiSHMEtiT  ahd  Alienation  or 

Rights  of  Common,  pp.  1041 — lOlS. 

1 1.  Remedy  for  Disturbance  of  Rights  of  Common,  p.  1(HS. 

Cat*  —  Tmpau  —  EJKtmait. 

12.Declarat1on,  pp.  1043,  lOt*. 

Portia —  Stataaait  of  title  —  Daataga. 

13.  Pleadings,  pp.  1044—10*7. 

Stg.  Gu.  H.  T.  4  im,4.  —  Slat.  2  g-  3  JPIfl.  4.  c  71.  ..  S.  —  Ofl-i^  ' 
profit  i  piendre  in  groti  wu&r  Hat.  2^3  WUL  4.  c.  71 .  —  BefiOivt  flea  fori' 
elalmng  right  tarty  year*  btfin  amtmentrmna  of  the  nit  ^  Wkert  a  ;** 
ctaiming  a  profit  i  prendre  la  grou  ie  ntt  aided  bf  ttat.  S  jr  3  fflfl.  4.  &  71.-1^ 
bad  for  Hncrriainty  —  Flea  bad  for  not  italing  that  after  indonm  then  wot  nff^ 
citnteonanonUfifarlhtcommeMrt  —  Wiertai^Biabtinteyuiedaidamv'^ 
mon  t^mrtemaniM 

14.  Replication,  pp.  101<7,  1046. 

15.  Evidence,  pp.  1048—1052. 

stot-eirswrn.*. 


DEriNiD  OE-  1.  Defined  GENERXLi.-<r. 

Common  a  iLe       Common  18  the  right  or  privilege  which   one  or  more  peraons  hwe 

right  to  take  or  to  take  or  use  some  part  or  portion  of  that,  which  another  man's  landfi 

land,  &o.  i^ich  waters,  woods,  &c  naturally  produce,  without  having  an  absolute  propatj 

belongs  to  on-     in   such  lands,    waters,   woods,    &c.      It  is  called   an  incorporeal  rigW> 

"    "'  which  lies  in  grant,  as  originally  commeacing  on  some  agreement  betwew 

lords  and  tenants  for  some  valuable  purposes,  which  by  age  being  formal 

into  a  prescription,  continues  good,  although  there  be  no  deed  or  instni- 

ment  in  writing  that  proves  the  original  contract  or  agreement. 

DeRnitlon  of  A  prescription  for  common  of  pasture,  for  a  certain  number  of  sheep,  ob 

"all  times,"        j^_  every  year,  at  all  times  of  the  year,  is  well  laid,  though  the  evidepee 

which  proves  the  right  of  common  proves  also,  that  the  tenant  of  a  certain 

farm  has  a  right  to  have  the  sheep  folded  at  night  on  his  farm,  after  tbfj 

1iave  fed  on  the  common  during  the  day;  the  court  in  Srook  v.  WiUeS(l) 

observing,  "  that  the  words  '  ail  times'  must  be  taken  to  mean  all  uMoi 

times;  that  there  were  two  prescriptions;  and  that  the  folding  the  sbee|i 

on  Undley  Hall  Farm,  was  not  part  of  an  en^re  prescription  for  conuBO'' 

'if  pasture  on  Undley  Common,  but  a  condition  or  rather  a  consideratiosi 

subsequent  to  the  enjoyment  of  the  right,  and  therefore  not  nccesBsry  to 

lie  stated,  which  it  would  have  been,  had  it  been  precedent." 

WliM  will  g|iL.-       In  case  for  disturbance  of  common  of  pasture,  plaintiff  declared,  in 

irratii  of  torn-      respect  of  a  messuage  and  lands,  for  all  his  cattle  levant  and  coticiant:  — 

□ma.  It  was  held,  that  a  lease  to  plaintiff's  testator  for  years,  determinable  on 

(n  s  U«n.  BUck.  334. 
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lires,  of  a  farm,  ^c.  together  with  reasonable  common  iff  pasture,  was 
sufficient  to  sustain  the  right  of  common  alleged  in  the  declaration ;  and 
that  this  right  was  not  destroyed  by  a  subsequent  conveyance  to  the  plaintiff 
in  fee,  of  the  farm  and  common  of  pasture  thereto  belonging  and  apper- 
taining; for  this  operated  as  a  new  grant  of  the  common.  (1) 

The  general  division  of  common  is^  1.  common  of  pasture ;  2.  common 
of  estovers ;  3.  common  of  turbary ;  4.  common  of  piscary. 

But  the  word  ^  common  "  is  understood  of  common  of  pasture,  of  which 
there  are  five  kinds,  viz.  common  appendant ;  common  appurtenant ;  com- 
mon/wr  cause  de  vicinage;  common  in  a  forest ;  common  in  gross. 


DsriMKD 

QBMSRALLr. 


2.  Common  of  Pasture. 

Common  of  pasture  is  where  one  person  has,,  in  common  with  other  Common  or 
persons,  the  right  of  taking,  by  the  mouths  of  his  cattle,  the  herbage  grow- 
ing on  land,  of  which  some  other  person  is  the  owner ;  and  it  is  either 
appendant,  appurtenant,  or  in  gross ;  and  their  rights  depend  either  upon  a 
prescription  or  a  grant  (2).  actually  proved  or  presumed.. 


I.  Common  appendants 


Common  ap- 

FBNDANT. 


The  origin  of  common  appendant  is  thus  stated  by  Lord  Coke :  —  Origin. 
^  When  a  lord  of  a  manor  wherein  was  great  waste  grounds,  did  enfeoff 
others  of  some  parcels  of  arable  land,  the  feoffees,  ad  mantUenendum  sev" 
viiium  9oc€ty  should  have  common  in  the  said  wastes  of  the  lord  for  two 
causes ;  first,  as  incident  to  the  feoffment ;  for  the  feoffee  could  not  plough 
and  manure  his  ground  without  beasts,  and  they  could  not  be  sustained 
without  pasture ;  and  by  consequence  the  tenant  should  have  common  in 
the  wastes  of  the  lord  for  his  beasts,  which  do  plough  and  manure  his 
tenancy,  as  appendant  to  his  tenancy ;  and  this  was  the  beginning  of 
common  appendant*  The  second  reason  was  for  the  maintenance  and 
advancement  of  agriculture  and  tillage,  which  was  much  favoured  in 
hiw."(S) 

Common  appendant  exists  only  by  prescription  (4<),  which  presupposes  a  Exists  only  by 
grant,  and  of  consequence  must  have  existed  beyond  time  of  memory  (5),  P'®*^"P***"*' 
to  that  it  cannot  be  pleaded  by  way  of  custom  (6) ;  and  yet  it  is  not  ne- 
cessary to  prescribe  for  common  appendant  (7),  because  it  is  of  common 
right,  and  appendancy  implies  a  prescription.  (8)  It  follows,  that  such  a 
right  cannot  be  created  at  this  day ;  in  conformity  with  which  practice, 
where  the  lord  approves  part  of  his  waste,  he  is  not  entitled  to  common  in 
respect  of  his  land  so  approved.  (9) 


(1)  IMdge  ▼.  CarpenUr,  6  M.  &  S.  46.,  et 
ride  BaOard  t.  Dyton,  1  Taunt.  279. 

(2)  SathKverUt  r.  T&rter,  Cro.  Car.  482, 
2B«cAbr.(A.)94. 

(3)  2  Inst  85.     TyrringhanCt  case^  4  Co. 
37.  (lu) 

(4)  17  As.  pi.  7.    26  Hen.  8.  4.     Chud- 
Mgk't  COM,  Co.  Liu.  121.  (b.> 


(5)  5  Ass.  pT.  2.  Ibid,  pi  63 f  26.  26 
Hen.  8.  4.  Bro.  Com.  pi.  1.  Grymea  v. 
Peacock,  1  Bulst.  17.     1  Rol.  Abr.  396. 

(6)  Bredtman*s  case,  6  Co.  59. 

(7)4  Hen.  6.  pi.  10.  22  ibid.  10.  Co. 
Lift,  122.  (a.) 

(8)  Co.  Litt  122.(8.) 

(9)  5  Ass.  pi.  2.     26  Hen.  8.  4. 
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The  courts  will  always  intend  in  favour  of  tliat  rigbt  of  comraon,  in 
respect  of  which,  the  immemorial  enjoyment  of  commonable  right  hu  been 
proved  (I),  unless  pleaded,  so  as  to  exclude  the  possibility  of  such  an  io- 
tendment  (2) 

And  there  can  be  no  doubt,  that  a  man  may  have  two  distinct  substantiBl 
grants  of  right  of  common  over  different  wastes,  in  different  manors,  from 
different  lords,  in  respect  of  the  same  tenement.  (3) 

Common  appendant,  being  of  common  right,  may  be  apportioned  bj 
alienation  of  part  of  the  land  to  which  the  common  is  appendant  (4);  and 
if  the  land  be  divided  ever  so  often  (5),  each  parcel  of  latad  is  entitled  to 
common  appendant.  Although  the  commoner  purchases  part  of  the  Itnd 
in  which  be  is  entitled  to  common,  yet  the  common  shall  be  appor- 
tioned (6),  because  common  appendant  is  of  common  right  (7),  but  other- 
wise it  is  of  common  appurtenant.  (8) 

As  to  the  number  of  cattle  which  are  allowed  to  be  Iwant  and  eotuAaU, 
they  are  for  such  and  so  many,  as  the  tenant  has  occasion  for  to  plough  ud 
manure  his  land  in  proportion  to  the  quantity  thereof  (9),  or  which  the 
laud  can  maintain  during  the  winter  (10)  :  particular  circumstances  ma|, 
however,  control  such  general  rule.  (II) 

It  is  not  essentially  necessary  that  the  cattle  should  be  the  commoneKi 
own  absolute  property,  provided  he  has  a  special  property  in  them  (13)i 
and  they  be  employed  to  the  advantage  of  hb  own  soiL(]3)  This  right 
may  be  also  limited  as  to  time  (14) ;  as  where  one  prescribed  to  have  commoii 
appendant,  after  the  corn  was  cut  and  carried,  during  two  successive  yean, 
and  then  throughout  the  year  during  the  third.  (15) 

Corporations  are  entitled  to  a  right  of  common  appendant.  (16)  Copj- 
holders  can  likewise  claim  the  privilege  (17),  but  they  must  assert  their 
right  by  custom.  (18). 

Inh&bitants(19),  or  persons  having  a  temporary  interest,  cannot  be  al- 
lowed to  prescribe.  ('20) 

Common  appendant  can  only  be  used  for  such  cattle  as  are  necesnrj 
for  tillage,  as  horses  and  oxen  to  plough  the  land,  and  cows  and  sheep  to 
manure  it.  (21)     The  court  will  however  intend,  if  posuble,  that  the  beaM 


(I)  flitter  *.  AoftA,  I  Saund.  35a  1  Le». 
sea.  eKeb.517.  HodiUy  v.  Lamb,  l  Ul 
Baym.  645.  726.  731.  S.  F,  North  v.  Cor, 
1  Lev.  253. 

(S)   ScamUr  T.  Jahntm,  ^  T.  Jones,  S2T. 
'-  J  Shaw.  348. 

(3)  HoBintluad  1.  WoUm,  T  Eait,  485. 

(4)  1  Inst.  133.  (a.) 

(5)  Per  Willei  C.  J.,',Wil]€8,  330,  331, 

(6)  Widtti  tatt,  8  Ca  79.  (a.) 

(7)  1  Inrt,  12a.(a.) 

(8)  Ibid. 

(9)  Sont  T.  Btrrt,  Wille*,  331.  Co. 
LUt  133.  <a.)  4  Tm.  Abr.  584.  Bro, 
Com.  pL  13. 

(10)  i«ic*y.  RUlfay,  1  East,S4.  Chta- 
manv.  HanUan,  1  B.  &  A.  Til.  Dran  and 
tyiapter  of  SaSibtiry'i  cutr,  ffir  W.  Jones, 
«H2.  SaptT'i  can,  ibid.  386.  Schala  v. 
mrgrtavtt,  5  T.  R.  47. 

(II)  Smilliv.  FtKrett,SMod.7.     IFrecm. 


190.     1  Danv.  810.     Co.   LitU  133-  (•-) 
4  Viiu  Abr.  193. 

(12)  jWomiitai  T,  rrn-ift'on,  3  Show.  SK- 
Skin.  137. 

( 13)  Ranuty  y.  SaatM,  1  Vent.  IS.  »■ 
Femfitt  T.  BitTofl,  2  Keb.  4ia  493.  1  Li 
Rayin.  IT  I. 

<14)  WaUir  t.\Chaiaer,  1  VeDt.  31.  S 
Keb.  676. 

(15)  MObr  I.  Ward,  1  Vent.  93.  Ohmill' 
r.  Mdlatut,  3Keh.<9]. 

U6)  Mdbtr  t.  WaiJitr,  S  Saund.  I. 

(17)  Fitlur  T.  ffm,  3  Mod.  35a 

(18)  Croallirr  t.  Old_fidd.  2  Li  Raj* 
1325.     I  Salk.  364.     6  Mod.  19. 

(19)  Ordarag  y.  Orme,  1  Bulrt.  IBS. 
Whiltiir  T.  Sioekman,  3  ihid.  87. 

(20)  Eiglith  T.  Brndl,  2  Will.  358. 

(21)  45  Edw.  3.  26.  14  Hen.  6.  «■ 
Bro.  Com.  pi.  13.    Co.  Litt.  1 22.  (a. )    VT' 
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*".ut  in»  are  those  that  are  commonable ;  as  where  there  was  a  prescription  for       Commok 
twenty  great  beasts,  they  were  intended  to  be  horses,  oxen,  kine,  &c,  (1)         or    aoturk. 

common  is  to 
be  ei^oyed. 

II.  Common  Appurtenant  Common  Ap- 

PURTINANT. 

Conuzion  appurtenant  is  a  right  of  common  founded  on  a  grant  (2),  OJ^  d  «  g^i 
prescription  (3),  which  supposes  a  grant  annexed  to  the  enjoyment  of  land. 
Common  appurtenant  may  be  claimed,  as  well  by  grant  within  time  of 
memory  as  by  prescription ;  and  after  an  unity  of  possession  in  the  lord  of 
the  land,  in  respect  of  which  the  right  of  common  was  claimed  with  the 
soil  and  freehold  of  the  waste,  evidence,  that  the  lord's  tenant  of  the  land 
bad,  for  fifty  years  past,  enjoyed  the  right  of  common  on  the  waste,  is 
eridence  for  the  jury  to  presume  a  new  grant  of  common  as  appurtenant, 
so  as  to  support  a  count  in  an  action  by  the  tenant  for  surcharging  the 
common,  declaring  upon  his  possession  of  the  messuage  and  land  with  the 
appurtenances,  and  that  by  reason  thereof,  he  was  entitled  of  right  to  the 
common  of  pasture  as  belonging  and  appertaining  to  his  messuage  and 
land ;  and  also  to  support  another  count,  in  substance  the  same,  alleging 
his  possession  of  the  messuage  and  land,  and  that,  by  reason  thereof,  he 
was  0ititled  to  common  of  pasture,  &c.  (4)  ;  and  may  be  apportioned  (5) 
by  a  conveyance  of  part  of  the  land  to  which  the  right  is  appurtenant  (6) 

Common  appurtenant  ariseth  from  no  connection  of  tenure,  nor  from  any 
absolute  necessity^  but  may  be  annexed  to  lands  in  other  lordships,  or       \ 
extend  to  other  beasts,  besides  such  as  are  generally  commonable,  as  hogs, 
goats,  or  tbe  like,  which  neither  plough  nor  manure  the  ground. 

This  right  of  common  may  be  appurtenant  to  a  house,  for  it  shall  be  in-  To  what  a 
tended  that  a  curtilage  was  belonging  to  the  house  (7) ;  and  a  messuage  '*^^'  o^  <5om- 
hath  included  in  it  yards,  curtilage,  and  the  like  (8),  or  lands  (9),  or  as  appu^nant. 
appurtenant  to  and  parcel  of  a  manor  without  land,  when  it  is  for  a  limited 
number,  and  in  the  hands  of  a  copyholder.  (10) 

Common  can  be  enjoyed  for.  a  certain  number  of  cattle  without  levaney    ' 
and  couchancy  being  an  ingredient ;  as  in  Lincolnshire,  the  possessor  of 
the  least  cottage  hath  common  for  1000  sheep,  which  is  appurtenant  and 
by  prescription,  and  need  not  be  levant  and  couchant  (11) 

Where  common  appurtenant  is  granted  for  an  unlimited,  number  of  cattle, 
the  measure  of  profit  which  the  commoner  is  to  have  is,  as  in  the  case  of 
common  appendant,  levaney  and  couchancy  (12);  and  consequently,  like 
common  appendant,  such  common  appurtenant  cannot  be  converted  into 
common  in  gross.  But  common  appurtenant  for  a  certain  number  of  cattle 
may  be  granted  over,  and  so  become  common  i-n  gross. 

This  right  varies  both  as  to  the  number  of  cattle  (13),  the  season  of  en*   Variations  to 
joyment  (14),  or  the  place  in  which  it  is  to  be  enjoyed.  (15)  which  thisright 

IS  SU'DJSCt. 

(1)  37  Hen.  6.  34.     Bro.  Com.  pi.  13.  (9)  Scholet  v.  Hargreaves,  5  T,  R.  46. 

(2)  SathenenU  y.  Porter,  Cro.  Car.  482.  (10)  Mutgrave  v.  Cave,  Willes,  319. 
(S)  1  Inst  192.  (a.)  (11)  Leniel  v.  Hardop,  3  Keb.  66, 

(4)  CowUxmr.  Slack,  15  East,  108.  (12)  1  Rol.  Abr.  398.     Drury  v.  KeiU, 

(5)  Hob.  235.     1  Inst.  122.  (a.)  Cro.  Jac.  15. 

(6)  SaeheimiU  ▼.  JPnier,  Cro.  Car.  482.  (13)   Cheedky    v.    MeOor,    1    Sid.    313. 
l^Md  y,  Hartlap,  3  Keb.  €6.  Stonethy  v.  Musenden,  2  ibid.  87.     1  Saund. 

(7)  Patrieky,  Lowre,  2  Brownl.  101.  227.      F.  N.  B.  181. 

(8)  SceaMery,  Johnmm,  2  Show.  248,  Sb  (14)  Muagrave  v.  Cave,  Willes,  319.  (N.) 
T.Jones,  227.  (15)  Ibid. 
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CoHXoN  X  right  of  commoa  cannot  be  rcKrved  iii  a  demue  under  the  word 

"land."  (1)    And  a  right  of  common  (whether  appendant  or  ^purtenut 

Where  light  of  not  stated  in  the  case)  cannot  be  reserved  from  the  land  and  coaverted  into 
E^"^^"""  common  in  gross.  (2) 

Eitineuuh.  Common  appurtenant  as  well  as  common  appendant  may  become  extinct 

ment  oTcoid-      by  unity  of  poeseeslon.  (3)     And  where  commoa  appurtenant  has  been  a- 
man  appurte-     tinguished  by  unity  of  possession,  a  new  right  of  common  is  not  created 
of  poncssiod.      by  a  deed  granting  a  messuage  and  land,  with  all  conunon  thereto  belong- 
ing, although  the  occupiers  of  the  tenement  have  used  the  common  since 
the  extinguishment;    otherwise,  if  the  language  of  the  deed  had  been  t 
grant  of  "  all  commons  used  therewith."  (4) 
Camnum  for  Common  for  cattle  levant  and  couchant  cannot  be  cliumed  by  preacrip- 

b«  clLmed°fbr    ^''*°  ^  appurtenant  to  a  house  without  any  curtilage  or  land.  {5J 
*  house  irhere        It  is  doubtful,  whether  common  appurtenant  to  a  messuage  without 
^ui?"  ut^ed.  '""*  '^^^  ^'"*'  ^^^  •  ^"^  ''  ^^"^  common  appurtenant  may  be  converted  to 

common  in  gross  by  demising  it.  (7) 
Judgment  of  i„  Scholes  V.  Hargreaveg  (8)  Mr,  Justice  Buller  said,   "  The  onk  ques- 

Mr.JuiUce  ....  .       ,  ,       ,  ,  , 

Buller  in  t'o"  >^  vnsX  is  meant  in  those  cases  by  the  words  Tneioiage  and  cottage, 

SchcieM  V.  Bar.  annexed  to  which,  was  the  right  of  common  claimed  ;  for  in  all  of  them  the 
^""^  court  say,  that  they  will  intend  that  laud  was  included  therein.    And  thit 

it  is  necessary  there  should  be  some  land  annexed  to  the  house,  is  cleu 
from  considering,  what  is  meant  by  levanct/  and  eoucAamy;  it  means  the 
possession  of  such  land,  as  will  keep  the  cattle  claimed  to  be  commoned 
during  the  winter ;  and  as  many  as  the  land  will  maintain  in  the  winter,  to 
many  shall  be  said  to  be  levant  and  couchant.  It  was  so  determined  by 
Lord  Coke,  as  appears  in  Noy.{9)  In  Emerton  v.  Selby{lO)  the  court  held 
the  prescription  good  for  common  appendant  to  a  cottage,  because  a  cottage 
contmneth  a  curtilage ;  and  to  make  it  a  lawful  cottage  within  the  31  Elii. 
e.7.(Il)  there  must  be  four  acres  laid  to  it  SointbecaseinBrownlow(I2) 
the  court  said,  '  it  shall  be  intended  that  there  was  a  curtilage  beloDgiog 
to  the  house ;  and  the  levancy  and  couchaocy  shall  be  intended  those  beasts 
which  are  nourished  and  fed  upon  the  land,  and  may  there  lie  in  summer 
and  winter.'  Indeed,  in  Vaugban(I3)  it  was  said,  that  common  cannot 
be  claimed  for  cattle  levant  and  couchant  on  a  messuage.  That  is  ri^l, 
if  by  messuage  be  meant  only  a  house ;  but  all  the  other  cases  proceed 
on  the  ground  that,  after  verdict,  land  shall  he  understood  to  be  included 
in  the  term  messuage."'(]4) 

There  may  be  in  every  case  of  this  nature  special  exceptions  of  particoUr 
persons  who  are  entitled  to  enjoy  the  right  of  common.  (15)  Burgagers  in 
a  borough  may  have  common  appurtenant  to  their  buigages  by  prescrip- 
tion (16),  or  freemen  and  inhabitants  of  ancient  messuages  (17);  but  an  in- 


(!)  Smi&Aeia.Jtrdimy.MaaardyS'Daaf,.  (10)  S  Ld.  Raym.  1015. 

7Q.  (11)  But  that  atstule  hu  been  rapMlal 

(2)  Ibid.  by  sUL  15  Geo,  3.  C  32. 

(3)  Bradthau  T.  Eyrt.  Cto.  ETu.  5T0  (IS)  RKnc*  t.  Lowrt,  3  Browol  101. 

(4)  CkmaUti.  Lambtrt,!  Taunt.  SOS.  (13)  A^ortA  v.  Cm,  V.ugh.  253. 

(5)  ScAofci  T.  ffafyrtotM.  5  T.  R.  46.  (U)  //ortoy  .. /^iqi,  1  Ld.  lUyiii.  7«. 

(6)  Buia1.Ciatnem,ST»imt.941.  (15)   WaJitJidd-i  eatt,  0-ren,4. 

(7)  Ilrid.  (16)  JWaietv.jrattn-,  ISd.  482.    On* 
(3)  5  T,  R.  48.  fcy  ».  AWtor,  ibid.  313. 

10)  Colev.  FoTnu»,  Nay,  sa  (17)  Hiniii  t.  Clarit.S  Show.  7S. 
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habitant  of  a  town  shall  not  have  the  common,  by  reason  of  his  commonancy        Commok 
in  an  ancient  messuage  within  that  town,  not  having  any  estate  or  interest  aoture. 


in  the  house,  in  respect  of  which  he  ought  to  have  common  (I);  yet  he 
may  have  it  in  a  place  where  such  right  attaches,  provided  the  cattle  be 
levant  (2) 

Where  the  tenant  of  B.  prescribed  to  have  for  himself  and  his  tenants,  Where  com- 
&c  occapiers  of  the  farm  of  B.,  the  sole  and  exclusive  right  of  pasture  ^tJed  to  tok*^" 
and  feeding  of  sheep  and  lambs  on  L.,  as  to  the  said  farm  of  B.  belonging  the  sheep  of 
and  appertaining :  — It  was  held,  that  this  did  not  entitle  him  to  take  in  the  ^^  persons 
sheep  and  lambs  of  other  persons  to  pasture  on  L.,  for  that,  by  the  terms  of 
the  grant,  some  interest  in  the  pasture  was  reserved  to  the  lord,  and  the 
above  practice  was  prejudicial  to  such  interest  (3) 


to  pasture. 


III.  Common  pur  cause  de  Vicinage,  .  Common  fck 

Cause  dk  Vi- 

Common  par  cause  de  vicinage  is  where,  the  inhabitants  of  two  town-  cinaok. 
ships,  which  lie  contiguous  to  each  other,  have  usually  interconunoned  with  Its  properties, 
one  another,  the  beasts  of  tlie  one  straying  mutually  into  the  other's  fields^ 
without  any  molestation  from  either.  (4*)  Though  common  of  vicinage  is 
sometimes  reckoned  amongst  the  rights  of  conmion,  there  is  properly  no 
sQch  right  of  common,  but  it  is  only  an  excuse  for  trespass.  If  it  were  a 
righ^  it  would  prevent  an  inclosure,  which  it  has  been  always  holden,  that 
it  will  not  (5)  Thus,  in  Bromfeild  v.  Kirher  (6)  it  was  acknowledged, 
that  common  of  vicinage  was  in  the  nature  of  an  escape,  and  so  an  ex- 
cuse, for  a  man  could  not  put  in  his  cattle  in  such  common  originally,  but 
they  must  escape ;  that  this  was  exemplified  by  the  fact,  that  those  en- 
titled to  the  privilege  could  inclose  one  against  the  other^  if  they  choose 
to  incur  the  expense. 

Where  one  of  two  adjoining  commons,  with  common  of  vicinage,  was 
inclosed  and  fenced  off  by  the  owner  of  the  soil,  leaving  open  only  a  pas- 
sage saffident  for  the  highway,  which  led  over  the  one  to  the  other ;  yet, 
as  the  separation  was  not  complete,  so  as  to  prevent  cattle  straying  from 
one  to  the  other  by  means  of  the  highway,  the  common  by  vicinage  still 
continued.  (7) 

Common  pur  cause  de  vicinage  cannot  be  set  up  as  an  excuse  for  cattle  No  excuse  fbr 
rambling  from  downs  subject  to  common  of  pasture  into  downs,  over  which,  ^^^  rambling 
the  owner  has  exclusive  possession,  notwithstanding  there  be  no  fence  or  ^^gj^  owner 
▼inble  boundary  separating  the  downs.  (8)  has  excluslTe 


possession. 


(1)  FcwUr  ▼.  DaU^  Cra  Eliz.  363.    GaU^  (4)  1  Inst  132.  (a.)    3  Cruise's  Dig.  78. 

«Bnr«  cote,  6   Co.  60.       15  £dw.  4.  29.  Bract  22.      Rex  v.   Tymberly,    Keb.  254. 

Wtdtlify.  WUdmoMj  1  Ld.IU7m.  406.  Mere.  Britt  144. 

vcther  and  Stephens'  Hist  of  Boroughs,  {5)  Mutgrave  v.  Cave,  Willes,  322.,  Tide 

1538.  etiam  Hickman  (Sir  WUUam)  v.   Thome^  2 

(S)  15  Edw.  4.  32.      Bro.   Com.   pi.  8.  Mod.  104.     Rbx  v.  Todlty^  2  Bulst  187. 

Bin.  Prcseription,  pi.  28.     Fomltry,  Dale,  (6)  11  Mod.  72. 

CrpL  £113.  363.      Weekfy  y.  WUdmath  1  Ld.  (7)   Gtdlett  v.  Lopes,  13  East,  348. 

Rtym.  406.     18  Edw.  4.  3.  (8)  Heath  y.  EUiott,  4  Bing.  N.  C.  388. 

(3)  Jbaet  T.  Biekard^  6  A.  &  E.  530. 
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COMMOH 

OP  PAuaax. 

Common  in  ▲ 
F0KK8X. 


IV.  Common  in  a  Forest, 

Common  in  a  forest  is  the  privilege  of  enjoying  the  herbage  arising  froa 
the  soil  of  a  third  person  within  the  forest  (1)  The  exercbing  of  this  right 
may  vary,  as  in  other  cases  of  rights  of  common  already  alluded  to,  both 
as  to  the  species  and  number  of  cattle,  and  the  seasons  of  the  year  vbea 
they  are  entitled  to  depasture.  (2)  But  it  has  been  holden,  that  it  is  not 
necessary,  in  prescribing  for  common  which  b  allowed  by  act  of  parliament 
in  a  forest  all  the  year,  except  the  fence  month,  to  show  sudi  limitation.  (3) 


Common  in 
Gaoss.  - 


Common  in 
gross  <aiw 
nombre. 


Parties  who 
may  enjoy  it. 


V.  Common  in  gross. 

Common  in  gross  is  such  as  is  neither  appendant  nor  appurtenant  to  laod, 
but  is  annexed  to  a  man's  person,  being  granted  to  him  and. his  heirs  by 
deed,  or  it  may  be  claimed  by  prescription ;  it  is  a  separate  inheritance, 
entirely  distinct  from  any  landed  property,  and  may  be  vested  in  one  who 
has  not  a  foot  of  ground  in  the  manor.  (4} 

Respecting  common  in  gross  sans  nombre,  Willes  C.  J.  obserres,  ^  The 
notion  of  common  sans  nombre  in  the  latitude  in  which  it  was  formerif 
understood,  has  long  since  been  exploded,  and  it  can  have  no  rational 
meaning,  but  in  contra  distinction  to  stinted  common."  (5)  However,  it 
has  not  been  expressly  decided,  that  an  individual  may  not  have  a  common 
sans  nombre.  (6) 

A  common  in  gross  may  be  prescribed  for  by  the  parson  of  a  church,  or 
the  like  corporation  sole  (7) ;  by  the  mayor  and  burgesses  of  a  corpora- 
tion (8),  and  by^a  copyholder.  (9)  But  inhabitants,  or  occupiers  as  such, 
cannot  have  such  a  right,  because  they  are  incapable  of  taking  by  grant (10); 
nor  the  king,  for  he  might  surcharge  the  land.  (11)  A  prescription  for  this 
right  must  be  established  by  immemorial  usage ;  hence  it  appears,  that  a 
lessee  for  years  cannot  prescribe  for  such  a  common,  since  the  imbecility 
of  his  interest  requires,  that  he  should  plead  a  que  estate.  (12) 


Common  or 

£8TOV£A8. 


3.  CoMMOK  OF  Estovers. 

Common  of  estoven  is  a  right  of  taking  necessary  house-bote,  plough' 
bote^  and  hedge-bote,  from  the  estate  of  another,  and  must  be  claimed  m 
respect  of  ancient  premises.  (13) 

The  privilege  of  taking  estovers  may  be  either  amplified  or  confined ;  vt 


(1)  Woolridg€  t.  JDo»«y,  Hardr.  87.  Sir 
Ckarlea  HowartPs  ease^  Sir  W.  Jones,  292. 

(2)  BiddUoomU  r.  Kerx>dl,  2  Burr.  1118. 

(3)  Triggs  t.  Turner,  Pollexfen,  443. 

(4)  StahUs  ▼.  MeOon,  2  Lev.  246.  Sir 
T.Jones,  115. 

(5)  Bmneit  v.  Rewe,  Willes,  232.  Hafdr. 
117.,  vide  22  Ass.  pi.  36.  25  ibid.  pi.  8. 
36  ibid.  pL  3. 

(6)  WetlUg  V.  Wildman,  1  Ld.  Raym.  405. 


(7)2  Black.  Com.  34. 

(8)  lSaund,S43.    Stable*  v.  Mdbm,il^' 
246. 

(9)  Baneiek  r.  Matthews,  5  Taunt  S65. 

(10)  15  Edw.  4. 29.  33.      fFeekfy  r.  IW 
man,  1  Ld.Raym.  407. 

(11)  27  Hen.  8.  10.  (B.) 

(12)  T.  Stringer,  Cro.  Car.  599. 

(13)  SeOfy  v.  Robineon,  2  T.  B.  758. 
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most  cases  it  applies  to  the  taking  of  underwood,  shrubs,  &c« ;  but  there        Common 
may  be  a  prescription  to  a  much  greater  extent  (1)  oy  Ectoyke, 


Inhabitants  cannot  prescribe  for  estovers  in  that  capacity.  (2)  Inhabitants 

The  expending  of  estovers  must  be  on  the  premises  which  give  the  right  cannot  P^e- 

to  take  them  (3),  and  profits  granted  out  of  a  waste  cannot  be  sold.  (4)    It  toren. 

is  ^lawful  to  repair  any  part  of  ancient  premises,  and  to  rebuild  them  if  Mode  in  which 

destroyed  or  fallen  down,  with  such  estovers,  but  not  to  raise  any  new  *^®  "?^*  *■  ^ 

be  cnioveda 
boilding,  or  new  erection,  or  an  old  building  with  them.  (5) 


4.  Common  of  Turbary. 

Common  of  turbary  is  a  liberty  of  digging  turf  upon  the  ground  of  Common  of 
another,  or  upon  the  lord's  waste.     This  kind  of  common  can  only  be  ap-  TuaBAiz. 
pendant  to  a  bouse,  and  not  to  land^  for  turf  is  to  be  burned  in  a  house, 
and  must  be  expended  on  the  premises  in  respect  of  which  it  is  claimed  (6) ; 
nor  can  it  extend  to  a  right  to  dig  turf  for  sale  (7);  and  it  may  be  in 
gross.  (8) 

Common  of  turbary  may  on  the  one  hand  be  limited,  both  as  to  the 
season  of  the  year,  and  as  to  the  parts  of  the  common  from  which  it  is 
to  be  extracted  ;  or^  on  the  other,  may  exist  without  any  restriction  what- 
soever. (9) 

A  mere  occupant  cannot  claim  this  immunity  (10) ;  but  it  seems,  that  a  Parties  who 
mayor  and  bui^esses  may  prescribe  to  have  it  for  themselves ;  and  the  in-  "•y  ^**y  **• 
habitants  of  a  place  (11);  and  it  seems  a  freeman  may  plead  a  custom  to 
take  turves  for  his  own  use.  (12) 

The  enjoyment  of  estovers  in  gross  must  be  always  qualified  in  so  far  as  Mode  of  enjoy- 
they  must  be  appropriated  to  no  other  purposes,  than  such  as  are  specified  ™®°^ 
in  the  grant;  and  whether  by  grant  or  prescription,  there  should  be  a 
reasonable  direption  of  the  soil.  (IS) 


5.  CoMMOK  OF  Piscary. 

Common  of  piscary  is  a  right  to  fish  in  the  soil  of  another,  or  in  a  river  Common  of 
nmning  through  another  land ;  and  Lord  Coke  says,  that  this  kind  or  right  **»«ca»^» 
does  not  exclude  the  owner  of  the  soil  from  fishing.    Like  other  commons, 
it  may  be  appendant,  appurtenant,  or  in  gross  (14) :  where  the  right  is  ap- 

(1)  Fisher  ▼.  Jfrem,  3  Moi  250.  (7)  Ibid.  4  Co.  37.      Valentine  ▼.  Pient^i 

(2)  WhiU  ▼.  Coleman,  3  Keb.  247.  Noy,  145. 

(3)  7  Edw.  4. 27.    12  ibid.  8.    Clayt.  47.  (8)  2  Black.  Com.  35.  3  Cruise's  Dig.  89. 
Sgm'aeate,  8  Co.  54.  5  Ass.  pi.  9.     7  Edw.  3.  43. 

(4)  17  Edw.  3.  7,      11  Hen.  6.  11.  (B.)  (9)  Fawcett  v.  Sirieklandy  Willes,  57. 
Ckyt  47.     5  Hen.  7.  7.  (B.)  (10)  Ely  {Dean  and  Chapter  of)  V.  fTarrent 

(5)  10  Edw.  4.  3.     LuttreWt  ca$e^  4  Co.  2  Atk.  189. 

87.    Jteynokb  ▼.  Clarke,  2  Ld.  Raym.  1400.  (11)   Threadneedle  ▼.  Linum,  Freem.  184. 

Qrjt  ▼.  ThomasiuM,  1  Lev.  167.    Cox  ▼.  Mat-  (12)  Mexv.  Warkworth  (Inhab,  of),  I  M.  L 

<*««%  1  Vent.  237.      Ifebb  v.  Bettdl,  2  Lev.  S.  474. 

44.  Gadb.97.  Freem.  174.  DewcUu  v.  Ken-  (13)  W%Uon{Lady)y.  WUke {Sir Ft'anQie)^ 

Afl;Yelv.  187.    1  BulsL  93.   1  Brownl.219.  7  East,  121.     3  Smith,  167. 

(6)  Hayward  t.  Cmnningtoni  1  Ler.  231.  (14)  34  Ass.  pi  11. 
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privilege. 


Mode  in  which 
it  is  to  be  en- 
joyed. 


pendant  or  appurtenant,  it  should  be  claimed  in  respect  of  the  tenements 
to  which  it  belongs ;  when  in  gross,  it  is  claimed  generally  by  virtue  of  the 
deed. 

All  persons  capable  of  taking  commonable  rights  are  competent  to  enjoy 
a  common  of  fishery ;  and  the  lord  cannot  be  shut  out  from  the  right, 
unless  by  a  special  prescription  (1)  ;  he  may,  therefore,  take  it  to  any  ex- 
tent, so  as  he  does  no  injury  to  his  tenants.  (2) 

In  conformity  with  the  original  intention  of  the  grant  of  common  of  pis- 
cary, viz.  for  the  maintenance  of  the  tenant's  family,  it  would  appear  incon- 
gruous that  parties  in  whom  such  a  right  may  be  vested  should  have  the 
power  of  otherwise  appropriating  or  applying,  either  to  their  own  benefit 
by  i»ole,  or  to  the  advantage  of  others  by  mutual  participation,  the  produce 
of  such  incorporeal  hereditaments. 


Op  the  Iwtbr- 
E8T  OP  Him 
who  is  thk 
Owner  op  the 
Soil. 

Tlie  lord  can- 
not deprive 
commoners  of 
their  rights. 

Lord  cannot  be 
excluded  from 
all  profit. 


^ 


oneral  rights. 


6.  Of  the  Interest  of  him  who  is  the  Owner  of  the  Soil. 

The  exercise  of  the  lord's  rights  must  not  only  be  guided  by  a  prudential 
caution  in  leaving  sufficient  common,  but  by  due  care  that  it  be  left  in  its 
natural  state,  and  not  endangered  by  any  act  on  his  part,  unless  unavoidablj 
necessary  for  the  perception  of  those  profits,  to  whieh  he  may  be  en- 
titled. (3) 

But  the  lord  of  the  soil' hath  such  an  interest  therein,  that  it  seems  agreed 
that  a  custom  or  prescription  totally  to  exclude  him  from  all  manner  of 
profit  is  void,  as  unreasonable  and  against  law.  (4) 

The  lord  has  an  entire  dominion  over  the  soil,  subject  to  the  commoner's 
right  of  common.  He  may  use  his  waste  in  a  very  amplified  manner  by 
depasturing  his  own  cattle  or  those  of  strangers,  or  may,  in  various  vays, 
contract  the  liberty  which  the  commoner  has  upon  open  grounds  (5))  bot 
his  conduct  must  not  be  incompatible  with  that  exclusive  privilege  of  the 
commoners.  (6)  But  the  right  of  the  commoner  may  be  subservient  to  the 
right  of  the  lord  in  the  soil  (7),  so  that  the  lord  may  dig  clay  pits  there,  or 
empower  others  to  do  so,  without  leaving  sufficient  herbage  for  the  com- 
moners, dig  mines  (8),  plant  trees  (9),  make  fish-ponds  (10),  if  it  can  be 
proved  that  such  rights  have  been  constantly  exercised  by  the  lord,  and 
that  the  abstract  rights  of  the  lord  and  commoners  do  not  clash.  (11) 

The  lord  of  a  manor  ma^  have,  in  respect  of  the  waste  or  common  land 
in  his  own  manor,  a  right  to  turn  his  own  cattle  upon  the  common  of  an 
adjoining  manor.  (12) 


(1)  Host.  22.  (a.) 

(2)  Smith  Y.  Kemp,  2  Salk.  637.  2  Black. 
Com.  39. 

(3)  Goe  V.  Cothert  1  Sid.  106. 

(4)  2Bac.  Abr.  (B.)98. 

(5)  Doe  d.  Lowes  v.  Davidson,  2  M.  &  S. 
175.  3  Cruise's  Dig.  85.  18  Edw.  3.  42. 
1 8  Ass.  pi.  4.     Co.  Litt.  1 22.  (a.) 

(6)  PoUer  v.  North,  1  Saund.  347.  Smith 
V.  Feverd,  2  Mod.  7.  Birch  v.  Wilsoti,  ibid. 
274.     WoolUm  v.  Salter,  3  Lev.  104.,  vide 


Hoskins  V.  Robins,  2  Saund.  324,,  per  nir. 
1  Vent.  164. 

(7)  Bateson  v.  Green,  5  T.  R.  411. 

(8)  Coo  V.  Cauihom,  I  Keb.  390. 

(9)  Sadgrove,  v.  Kirhy,  6  T.  R.  483. 
B.  &  P.  13.     3  Anst  892. 

(10)  Felling  v.  Langden,  Owen,  114. 

(11)  Bovlcoti  V.  WinmiO,  2  Camp.  S61. 

(12)  Se/ion  {EaH)  Y.  Court,  5 B.&^C.9il 
8D.  &R.  741. 
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By  Stat  Westm.  2.  13  Edw.  1.  c.  46.  it  is  declared,  that  by  occasion  of  a   Or  the  Into- 
windmill,  sheepcote,  dairy,  enlarging  of  a  court,  necessary,  or  curtilage,   ^^^'^1^ 
none  shall  be  grieved  by  assize  of  novel  desseisin  for  common  of  pasture  ( 1 ) ;   Owner  o» 
but  whatever  house  is  erected  by  the  lord,  it  must  be  either  for  his  own  *"'  ^"•' 
habitation  or  thai  of  his  shepherd.  (2)  Stat;  is  Edw.  i. 

It  is  customary  for  lords  of  manors  to  grant  parcels  of  their  wastes  for  *•  ^^* 
the  purpose  of  building  cottages.  This  permission  is,  however,  seldom  given 
without  consent  of  the  honiage,  unless  there  exists  a  presumption  of  an 
ongioal  reservation  of  such  a  right  at  the  time  of  the  original  grant  (3) ; 
but  evidence  of  any  erections  having  taken  place  without  the  consent  of 
tbe  commoner,  has  been  holden  not  sufficient  to  stand  in  competition  with 
long  enjoyed  usage  on  their  part  (4) 

So  a  custom  for  the  lord  to  grant  leases  of  the  waste  of  the  manor  with-  GrantingleMei. 
out  restriction,  so  as  to  deprive  the  commoner  of  any  power  to  depasture 
his  cattle,  is  bad  in  point  of  law.  (5) 

Although  the  lord  can  inclose  as  much  of  the  waste  or  common  within 
his  manor  as  he  pleases,  leaving  sufficient  for  the  tenants,  yet  the  grantee 
of  a  lord,  cannot  inclose  any  part  of  the  waste  or  common,  without  the 
consent  of  the  tenants  of  the  manor  as  well  as  the  lord.  (6) 

There  may  be  a  valid  custom  in  a  manor  within  the  limits  of  an  ancient 
forest  belonging  to  the  crown,  for  the  lord  with  the  assent  of  the  homage 
to  gruit  parcels  of  the  waste  to  be  holden  by  copy  of  court  roll,  and  for 
the  grantees  to  inclose  the  same,  and  to  hold  them  in  severalty  against  the 
commoners,  and  in  exclusion  of  their  rights.  (7) 

If  a  commoner,   having  a   right  of  common   for  one  beast,  put  on  Where  oom- 
two  (8),  the  lord  can  only  distrain  the  one  put  on  last,  unless  they  were  211^^^^**^^ 
both  put  on  together,  when  he  may  distrain  either.  can  distmin. 


7«  Interest  of  the  Commoner  in  the  Soil.  Interbstof 

THE  CoMMONEK 

A  commoner  hath  only  a  special  and  limited  interest  in  the  soil ;  but  yet  in  the  Soil. 

he  haft  such  remedies  as  are  commensurate  to  his  right,  and  therefore  may  Commonners 

distrain  beasts  damage-feasant,  bring  an  action  on  the  case,  &c. ;  but  not  ^^^i  mdU^ 

being  absolute  owner  of  the  soil,  he  cannot  bring  a  general  action  of  tres-  mited  interest 

pass  for  a  trespass  done  upon  the  common.  (9)  *"*  ***®  *°*^* 

Every  commoner  can  break  the  common  if  it  be  inclosed ;  and  although  Every  com- 
be does  not  put  his  cattle  in  at  the  time,  yet  his  right  of  common  will  moner  can 

t .      n  1    .  X ,  «v  break  the  com- 

excose  mm  from  being  a  trespasser.  ( 10)  mon  if  it 'be 

The  occupier  of  a  messuage  and  lands,  who  has  common  in  the  lord's  inciosed. 
waste,  may  set  up  a  custom  to  cut  rushes,  as  annexed  to  his  right  of 
common.  (11) 

(1)  Vide  2  Inst.  476,     Stat.  3  &  4  Edw.  6.         (6)   Tj/axen  v.  Clarke,  3  Wils.  541. 

c  3.  81. 5  &  6.  (7)  BoulcoU  v.  mnmilly  2  Camp.  261 . 

(2)  Nevm  T.  Hancerton,  1  Lev.  62,    1  Sid.         (8)  EUU  v.  RowUs,  Willes,  638.     HaU  v. 
79.     1  Keb.  283.  314.  Harding,  4  Burr.  2426. 

(3)  FoOard  v.  HemnuH,  5  T.  R.  417.  n.  (9)  2  Bac.  Abr.  (C.) 99. 

(4)  Dmry  t.  Moore,  1  Stark.  102.  (10)  Ibid.  100. 

(5)  Bodftr  Y.  Ford^  3  B.  &  C.  153.         ,         (11)  Bean  v.  Bloom^  2  W.  Black.  926. 
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Imun  or  A  commoner  cannot  regularly  do  any  thing  on  the  Boil,  which  tends  to 

MTHi ^l!"  ^*'  melioration  or  improTement  of  the  common,  as  cutting  down  bushei, 

fern,  &c(l) 

Surehtrges  by         In  case  of  an  absolutely  stinted  common,  in  point  of  namberi  one  com- 
™'"'"^^™-        moner  may  diatrain  the  supeninmerary  cattle  of  another;  but  not  if  m 
admeasurement  be  necessary,  as  where  the  stint  has  relatioii  to  the  qiuii% 
of  the  commoner's  land.  (2) 

A  claim  of  a  right  of  common  without  'stint,  as  annexed  to  an  andot 
messuage  without  land,  cannot  as  such  exist  by  law.  (3) 

In  case  for  a  surcharge  of  common,  the  plaintiff  need  not  show,  tiiatbe 
turned  on  any  cattle  of  his  own  at  the  time  of  the  surchai^e,  but  ddIj 
that  he  could  not  have  enjoyed  his  common  so  beneficially  as  be  ought.  (4) 
In  an  action  on  the  case  for  a  surcharge  of  common,  the  plaintiff  nuj 
declare  generally  for  the  injury,  without  stating  the  defendant's  right  oT 
common.  (5) 

By  putting  in  a  greater  number,  or  an  improper  speues  of  cattle,  tLe 
disturbance  may  be  alleged  generally  (6) :  thnst  "  that  the  defendut 
wrongfully  and  injuriously  ate  up  and  depastured  the  grass  on  the  common 
with  divers  sheep  and  lambs,  to  wit,  200  sheep  and  200  lambs." 

To  an  action  of  trespass  for  breaking,  entering,  and  di^ng  ap  plaintif 'i 
close,  and  filling  up  and  spoiling  the  coney-borrowa  there,  a  plea  of  a.  li^t 
of  common,  that  ^the  coney-twrrows  were  wrongfully,  unlawfully,  md 
injuriously  newly  erected  and  kept  up  there,  by  reason  whereof  the  sud 
common  was  surcharged  and  spoiled,  so  that  defendant  could  not  enjoy  the 
common  as  of  right  he  ought ;  and  that  he  did  this  in  order  to  abate  tlie 
said  nuisance,  is  no  justification.  (7) 
How  a  IDT'  In  an  action  of  case  by  a  commoner   for  disturbing  his    common  by 

■PB^dl"  *"  putting  on  cattle,  a  right  of  common  appurtenant  for  cattle  levant  snd 
couchant  was  pleaded,  and  that  the  cattle  in  the  declaration  mentioned  were 
defendant's  own  commonable  cattle  levant  and'  couchant,  and  that  he  pat 
them  on  to  use  the  common,  which  is  the  same,  &c. :  to  which  it  was  re- 
plied, that  "  ail  the  said  cattle  in  the  said  declaration  mentioned  "  were  not 
defendant's  own  commonable  cattle,  levant  and  couchant,  in  manner,  Ac 
Conclusion  to  the  country: — It  was  held,  that  the  defendant  maintained 
his  issue  by  shewing  that,  on  the  occasion  of  every  alleged  disturbance 
some  of  the  cattle  put  on  were  levant  and  couchant,  and  that  the  plaintiff 
could  not  insist  on  a  surcharge.  The  word  "  all "  was  interpreted  to  mean, 
that  the  levancy  and  couchancy  was  untruly  alleged  as  to  all  the  cattle; 
not  that  it  was  truly  alleged  of  some,  and  falsely  of  others.  (8) 

(1)  S  Bao.  Abr.  (C.)  100.  Wila.  278.,  et  Tide  Chaima*  y.  HanOAm,  1 

(2)  aiflv.Himiiis,lW.BIa<ik.673,    4     B.4A.706. 

Burr.  2426.  (6)  Vide    Snidi   t.  FnerA  2  Mod.  6., 

(3)  Btium  T,  ChtHtr,  8  T.  R.  396.  per  cur.  In  Haitard  v.  GmtKC,  Lutw.  107. 
<4)  WdU  V.  Wailing,  9  W.  Black.  1233.  (7)  -Cooprr  v.  ManioII,  mi  Cope  t.&nx^ 
(5)  AtkiiuoK  V.  Taudait,  ibid.  817.      3  I  Burr.  259.268.     2  Ld.  Ken.  I. 

(8)  Boom  V.  Jenkin,  G  A.  &  E.  911. 
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8.  Approvement. 

By  the  order  of  the  common  law,  there  could  be  no  approvement,   Approyemknt. 
because  this  common  issued  out  of  the  whole  waste. 

By  Stat  20  Hen.  3.  c  4?.  (1),  lords  of  woods,  wastes,  and  pastures,  in  which   Parties  entitled 
their  tenants  have  common  of  pasture,  may  approve  such  wastes,  &c.  pro-  *®  approve. 
▼ided  sufficient  pasture,  with  a  sufficient  ingress  and  egress,  be  left  to  the 
teoaots. 

Tbe  feoffee  of  a  waste  may  approve,  provided  he  leaves  a  sufficiency  of 
common ;  and  it  is  not  necessary,  that  the  person  approving  should  be  lord 
of  the  manor  —  a  seisin  in  fee  of  the  waste  is  sufficient.  (2)  So  a  custom 
authorising  the  owners  of  ancient  messuages,  after  clearing  certain  moss- 
daks  of  tunres,  to  approve  and  hold  them  ip  severalty,  has  been  sustained  (3) ; 
and  a  lord  who  is  in  by  wrong  may,  under  the  Statute  of  Merton,  approve 
against  the  tenants  and  commoners.  (4) 

The  lord  has  no  right,  under  the  Statute  of  Merton,  to  inclose  and  approve 
the  wastes  of  a  manor,  where  the  tenants  of  a  manor  have  a  right  to  dig 
gravel  on  the  wastes,  or  take  estovers  there  (5) ;  and  evidence  that  the  lord 
and  manor  has,  from  time  to  time,  erected  houses  to  the  exclusion  of  those 
claiming  a  right  of  common,  is  not  to  be  placed  in  competition  with  evidence 
of , long  enjoyment,  coupled  with  an  acknowledgment  of  the  defendant,  the 
lord  of  the  manor,  by  deed^  that  the  confirmation  of  the  commoners  was 
essential  to  an  alienation  of  part  of  such  common.  (6) 

>The  Statute  of  Merton  does  not  impower  the  lord  to  approve  against  any  What  can  and 
other  right  of  common  (7),  except  that  of  common  of  pasture,  appendant  or  *^*""2S  ^  *^ 
appurtenant.     It  does  not  extend  to  common  in  gross  (8),  the  words  of  the 
statute  being  qnantumpertinet  ctd  tenementa  sua;  nor  to  common  of  piscary, 
of  turbary  (9),  estovers,  and  the  like,  the  words  used  throughout  the  statutie 
\mngpastUTa  et  communia  pastur^B.  (10) 

A  Custom  for  the  lord,  with  the  assent  of  the  homage,  to  grant  part  of  Custom  to  grant 
the  waste  in  severalty,  in  exclusion  of  the  commoners,  is  good  (11) ;  and  a  ^^^i,|  ^ 
custom  for  one  commoner  to  inclose  against  another  is  good.  (12)  veralty. 

Though  the  lord  cannot  approve  against  common  of  turbary,  yet  when 
there  is  common  of  pasture  and  common  of  turbary  in  the  same  waste  (13), 
the  common  of  turbary  will  not  prevent  the  law  from  justifying  an  inclosure 
against  the  common  of  pasture,  if  he  leave  sufficient,  for  they  are  two  dis- 
tinet  rights,  and  the  concurrence  of  these  rights  in  one  person,  will  not  make 
any  difference. 

The  lord  of  the  manor  (14<)  or  his  grantee,  may  justify  an  approvement  or  Where  the  lord 
indosore  asainst  tenants  havine  common  of  pasture,  although  they  have  a  *'*"  justify  an 

^  _  o  ^  approvement 

further  right  of  digging  sand,  &c  if  sufficient  common  of  pasture  be  left. 

(1)  Fide  diom  Stat.  13  Edw.  1.  c.  46.  a.  I.         (9)   Grant  t.  Gunner,  1  Taunt  435. 
&  4  Edw.  6.  e.  3.     29  Geo.  2.  c.  36.     31         (10)  2  Inst.  87. 

Gea  3.  e.  41.  (11)  BouUsoU  y.  Winmia,  2  Camp.  261. 

(2)  Glover  t.  Lane,  3  T.  R.  445.  (12)  Barber  v.  JDt>om  1  Wila.  44. 

(3)  Ckrkaonv.  Jfoodhouee,  5  T.R.  412,  n,         (13)  FauHxt    ▼.  Strickland,    Willes,    57. 

(4)  Clajt  38.  Com.  578.     But  it  seems,  that  a  lord  may 

(5)  Skaketpear  ▼.  Pippin,  6  T.  R.  741 .  approve  against  a  right  of  common  of  turbary. 

(6)  Dnry  r.  Moore,  I  Stark.  102.  Arlett  v.  EOit,  7  B.  &  C.  346.     9  D.  &  R. 

(7)  2  Inst  87.  897.     9  B.  &  C.  671 . 

(t)  Ibid.  86.  (14)  Shakespear  v.  Peppin,  6  T.  R.  741. 
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rFROTEHiKT.  It  J9  howcTer  observ^le(l),  that  if  the  incIOBure  operate  aa  an  injniylo 
~~  the  other  rights,  the  commoner  will  be  entitled  to  on  action  on  the  caae  (ix 
aoa  such  injury. 

of  pasture.  Bj  the  approvement  of  part,  agreeably  to  the  rule  laid  dovn  in  the  Statott 

of  MertoD)  that  part  ia  discharged  of  the  common,  insomuch,  that  if  it 
tenant  vho  has  the  common  purchases  thM  part,  his  common  is  not  extio- 
gubhed,  or  the  residue.  (2) 
Mode  of  «|>-  When  any  person  entitled  to  approve  avails  himself  of  his  rights,  he  mut 

proving.  ^g  ^^^^  ^  separate  the  part  inclosed  from  the  remainder  of  the  waste  bf 

some  vbible  boundary,  so  as  to  prevent  the  commoners'  cattle  from  atrayiiig 
into  the  approved  ground.  Gaps  will  not,  however,  prevent  land  tliu 
severed  from  being  considered  an  inclosure.  (S) 

With  the  view  of  insuring  to  the  lords  of  manors  the  privilege  of  supa- 


jury  to  inquire    iotending  the  prosperity  of  the  wastes  over  which  they  are  the  snperion^ 

done  to  the        ^^^7  have  ai^ht,  by  custom,  of  summoning  a  jury  to  inquire  of  his  feasance; 

wiate.  to  pass  such  hyelaws,  and  to  make  such  salutary  regulations,  as  they  ihill 

think  fit,  for  the  preservatioii  of  the  rights  of  common.  (4) 


9.  Inclosure. 

IxcLostikK  1')i6  commoner  has  a  special  limited  interest  in  the  soil,  which  he  mif 

enforce  by  any  means  in  his  power.  (5) 

When  a  part  and  not  the  whole  of  a  common  has  been  inclosed,  a  com- 
moner, in  asserting  his  right  of  common,  may  throw  down  the  whole  of 
the  hedge  erected  on  the  common,  and  a  plaintiff  in  trespass  cannot  recoTff 
against  him  on  a  new  assignment,  because  he  had  thrown  down  more  than 
sufficient  to  admit  his  cattle.  (6) 
Power  of  com-        1'l>^  interest  which   a  commoner  has  in  the  common   is,  technically 
moner  to  enjoy  speaking,  to  eat  the  grass  with  the  months  of  his  cattle.     He  must  not 
meddle  with  the  soil,  nor  with  its  fruit  and  produce,  even  though  it  may 
eventually  improve  and  meUorate  the  common  (7),  unless  authorised  bf 
special  prescription  (8) ;  neither  can  he  justify,  in  an  action  of  trespass, 
the  coming  to  put  his  cattle  into  the*wast^,  unless  he  has  actually  put  them 
in,  although  he  may  come  to  see  if  the  pasture  was  in  a  fit  state  to  receive 
his  cattle.  (9) 
Vbere  corn-  But  if  the  common  has  been  inclosed  twenty  years,  the  commoner  can- 

moner  cannot     J^^^  make  an  entry,  but  must  make  an  assisie  of  common.  (10) 
„;,  ''       ''     ■'       A  custom  of  iTtclonng  for  the  tenants  in  a  manor,  does  not  abridge  the 


]><•  right  of       common  law  right  of  the  lord  to  ittclote.  (II) 


(1)  Faipttt  V.  Siricilaiid,  Coio.  577.  (6)SIiut.88.      Arlelfr.  EUiM.I&.iC 

(2)  aln«t.a7.  3M, 

(3)  Ibid.      Pattm  and  V&aft  am,  Litt.         (7)  1  RoL  Abr.  406.     18  Hen.  6.  3.  (A. 
■JGT.      Woolrycb  on  Common.  183.  B  Tin.  Abr.  34,      Howard  *.  Spmctr,  1  Si 

<4)  JoDwi  t.  IWney,  Cm.  Car.  497,  438.  251.      Bro.  Com.  pL  48. 
Woolrych  on  Common,  189.  (8)  BeaHt.  Bbxm,  3  Wlk.  4S6. 

(S)  Aiutn.  13   Mod.    643.,   vide  3  Leon.  (9)  £  Vin.  Abr.  35. 

yOS.      Fanmir  t.  Hmt.  Cro.  Jac,  271.     Tn-         (10)   Cnath  y.   mimol,  2  Taunt.  IfiO.  ■-, 

loct  V.  Si^iby,  ¥el».  185.      1  Brownl.  188.  »cd  vide  Taple^  v.   WainnrnslU,  5  B,  t  A* 

^  (il>  Dubtrii^  t.  Pagr,  9  T.  B.39e.  "i 
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>    And  where  a  lord  has  a  right  of  inclosure^  the  lord,  or  those  claiming    .Inclosukb. 
under  .hmiy  must  prove  that  there  was  a  sufficiency  of  common  left;  and> 
in  the  case  of  a  common  of  turbary,  that  the  common  which  was  left,  was 
also  conTeniently  situated  for  the  commoners.  (1) 

By  Stat.  29  Greo.  2.  c.  36.  the  lords  and  tenants  may  inclose  part  of  the  Stats.  29  Geo. 

oommon  for  the  purpose  of  phinting  aqd  preserving  trees  fit  for  timber  or  q^^|*  ^4^ 

underwood.     And  by  stat.  31  Geo.  2.  c.  41.  these  powers  are  declared  to 

be  Tested  in  tenants  for  life  or  years  determinable  on  lives. 
la  BMerimfftim  v.  Vane  (2)  the  plaintiff,  being  possessed  of  a  house  and  Eyidenoe  re- 

kai  in  E.,  had  for  sixty  years  exercised  rights  of  conunon  in  W.:   it  Arable  either  to 

J  .  'ii^.  «  11  1  />«  •  mistake  of 

appeared  at  the  trial  that  this  was  done  near  the  boundary  of  the  two  boundary  or  an 
eommons  of  W*  and  £.,  which  lay  open  and  uninclosed,  and  adjacent  .to  assertion  of 
each  other,  and  that  the  parties  exercising  the  right  did  not,  at  the  time,  "^  ^ 
know  the  exact  boundary ;  that  the  plaintiff  had,  on  the  previous  indosure 
ol  the  common  at  £.,  obtained  an  allotment  there  in  respect  of  his  estate :— * 
It  was  h^,  that  it  was  properly  left  to  the  jury  to  say,  whether  the  evi- 
denee  was.  referable  to  an  exercise  of  the  right  in  £.,  and  a  mistake  of  the 
boondaryy.or  to  an. exercise  fif  the  right  in  W. 


10.  SusPXNSiON — Rbvival  —  Extinguishment — and — Alienation  Suspemsiom— 

OP  Rights  of  Common.  Revival-Ex- 

TINGUfSHMKHT 

Where  a  person  having  common  appurtenant,  takes  a  lease  of  part  of  2^,o^"o,  "'"" 
the  land  in  which  he  has  such  right  of  common,  all  his  common  will  be  Rights  qf 
fu^iended  during  the  continuance  of  the  lease,  because  it  was  the  folly  of  ^<'>^^<'^- 
the  commoner  to  intermeddle  with  the  land  over  which  he  had  a  riirht  of  ^^^^^^^^^  o' 

°  Rights  of 

eommon.(S)  Common. 

Respecting  the  revival  of  rights  of  common,  when  once  extinguished  Rwival  of 
or  suspended,  it  will  only  be  necessary  to. observe,  that  if  a  grant  be  Riohtsof 
made  of  all  commons  used  or  occupied  with  the  land  conveyed  or  leased, 
an  extinguished  right  wiU  revive  (4),  and  when  suspended,  will  again 
take  effect  by  the  removal  of  the  cause  of  such  suspension.  (5) 

A  eommon  appendant  and  appurtenant,  may  become  extinct  by  unity  of  Extinguish- 
possesnoa  of  the  land  to  which  the  right  of  common  was  annexed,  with  the  ^"'  ^' 
land  in  which  the  common  was  (6):  but  where  a  copyhold  tenement  Common. 
vests  in  the  lord  by  forfeiture,  it  does  not  therefore  lose  its  right  of  com-  By  unity  of 
mon;  for  that  right  is  annexed  to  all  customary  tenements  demised  or  pooession. 
demisable  by  copy  of  court-roll ;  and  while  the  estate  remains  in  the  lord  it 
continues  demisable.    If,  indeed,  the  lord  grant  the  fee  to  a  copyholder, 
it  never  can  again  become  a  copyhold  estate,  for  it  ceases  to  be  demisable 
by  courtproU.  (7) 

To  constitute  such  an  unity  of  possession  as  will  extinguish  a  right  of 
common,  the  person  must  have  an  estate  in  the  lands  to  which  the  common 

(1)  AfleU  y.  EOis,  7  B.  &  C.  346.  (5)  Godb.  4.     EnglefieUTs  case,  Sir  W. 

(8)  4  B.  &  A.  488.  Jones,  285. 

(S)  Wild*8  Cme,  8  Co.  79.  (a.)     IIigge$        (6)  Peers  v.  Lacy,  4  Mod.  363.     Packer 

V-  Btmpood,  3  RoL345.  v.  fFeOstead,  2  Sid.  111. 

(4)  Bradskaw  t.  Eyr,  Cra  Elix.  570.  594.         (7)  Badger  v.  Ford,  3  B.  &  A.  1 53. 
9  And,  168.     Giymet  v.  P^acock^  I  Bulst  17. 
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is  annexed,  and  in  those  where  the  right  of  common  exists  equal  in  dunk 
tion(l):  wherey  therefore,  a  copyholder  had  a  right  of  common  in  ai 
adjoining  manor,  qud  copyholder  and  he  purchased  that  manor,  the  right 
was  considered  as  still  in  existence.  (2) 

After  an  easement  has  been  extinguished  by  unity  of  possession,  a  nev 
easement  is  not  created  by  a  grant  of  a  messuage  and  land  with  common 
appurtenant,  though  those  who  have  occupied  the  tenement  since  the  extin- 
guishment have  always  used  common  therewith.  (3) 

Every  right  of  common  may  be  extinguished  by  release  of  it  to  the 
owner  of  the  soil,  and  a  release  of  one  acre  will  operate  as  an  entire  extin- 
guishment of  the  whole  right.  (4) 

By  a  grant  of  a  manor  with  an  extinction  of  the  waste,  they  are  thereby 
severed  from  the  manor,  though  the  copyholders  continue  to  have  a  light 
of  common  thereon  by  immemorial  custom.  (5) 

Where  the  lord  of  a  manor  enfranchises  his  copyholder,  having  a  i%ht 
of  common  annexed  to  Ids  customary  estate,  the  tenant  by  accepting  the 
feoffment  loses  his  right  (6):  but  where  a  copyholder  has  common  in  the 
wastes  within  the  manor,  that  belongs  to  his  estate ;  and  if  the  estate  be 
enfranchised,  the  conmion  b  extinct.  (7) 

Generally  speaking,  all  persons  not  labouring  under  natural  or  acqwd 
disabilities,  may  alien  any  right  of  common  they  may  possess ;  but  a  body 
corporate  cannot  effect  such  a  change.  (8) 

In  some  manors  it  is  very  usual  for  commoners  to  let  their  rights,  aad  bo 
for  a  time  to  convert  them  into  commons  in  gross ;  but  common  appur- 
tenant is  alone  capable  of  being  so  changed ;  and  even  that  right  cannot  be 
the  subject  of  alteration,  unless  it  be  for  a  certain  number  of  beast9(9); 
and  in  that  case  the  letting  is  considered  rather  to  be  of  pasture  thaa  of 
common.  (10)  The  same  principle  applies  to  commons  of  estovers  and  tur- 
bary :  but  where  a  definite  quantity  of  estover  or  of  turf  is  allowed  to  be 
taken  throughout  the  year,  it  is  competent  for  the  grantee  to  let  it,  for  no 
injury  can  be  thereby  sustained  by  other  persons. 

The  usual  mode  of  alienating  common  is  by  deed,  as  by  grant,  hargaiut 
and  sale  (11):  a  right  of  common  may  also  be  transferred  by  license. (12) 

In  the  construction  of  the  words  in  a  deed,  by  which  common  will  pass, 
it  may  be  stated  as  a  general  principle,  that  if  land  be  granted,  to  which 
there  is  a  common  appendant  or  appurtenant,  such  common  would  pus 
witli  the  land.  (IS)  So  by  grant  of  all  demesnes  the  waste  itself  vUl 
pass  (14);  and  incidents  to  commons,  tithes  for  instance,  have  been  holdea 
to  pass  with  the  common  under  the  words,  <<  messuages  or  tenements,  £uinS) 
lands,  and  hereditaments."  (15)    An  apportionable  common  will  go  over  in 


(1)  Rea  ▼.  Hermitage  {InhfOntanU  of), 
Carth.  S41. 

(2)  Rev^  ▼.  /«d!re2Z»  2  T.  R.  421. 

(3)  Clemenit  v.  Lambert,  1  Taunt.  S05., 
vide  etiam  Morrie  ▼.  Edgington,  3  ibid.  24. 

(4)  MOu  Y.  Etteridge,  1  Show.  326.     Hen 
V.  Hatuojiy  1  Keb.  499. 

(5)  ReveU  y.  JodreO,  3  T.  R.  415. 

(6)  Speaker  v.  Styant,  Comb.  127. 

(7)  Crowdery.  Old/eUd,  1  Salk.  170.     6 
Mod.  19.     Field  t.  Bootheby,  2  Sid.  84. 

(8)  Fleta, 31 4.  Co.  Litt.1 65.  (a.)    EOts 


V.  CretwO,  1  Keb.  795.      Weekly.  Wadm^ 
1  Ld.  Rayiii.407. 

(9)  Biatn  v.  CkannM,  5  Taunt.  244. 

(10)  Monk  ▼.  Buder,  Cro.  Jac.  575. 
'  (11)  Speaker  y.  Styant,  Comb.  127. 

(12)  Hoskint  V.  BobbiHS,  2  Saund.  SS8.  1 
Vent  123.  2  Lev.  2.  1  Mod.  74.  9KA. 
758.  842. 

(13)  Gwydir  {Lord)  v.  Foaiee,  7  T.  B. 
641. 

(44)  North  y,  Howland,  2  Keb.  577. 
(15)  C«pydi>(Lorrf)v.F«a*tt,7T,R.641. 
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like  ]numer(l);  but  a  common  in  gross  will  not  be  transferred  by  the  SosnirsioM  — * 
mention  of  lands,  tenements,  and  pastures^  for  it  has  no  relation  to  lands.  (2)     ^^^^^     » 
It  b  usual,  however,  in  deeds  which  pass  commons,  to  state  the  grant  as 
being  of  lands  with  all  commons  thereto  belonging.  (3) 


II.  Remedy  for  disturbance  of  Rights  of  Common.  Rkmkst  for 

DXSTORBAMCK 

An  acdon  on  the  case  is  the  ordinary  remedy  for  disturbance  of  rights  of  or  Rights  of 
oomoioii,  and  it  can  be  maintained  either  against  the  lord  or  owner  of     ^^™^^- 
tbe  8oil(4),  a  stranger,  or  a  commoner.  ^^^  °^ 

Trespass  cannot  in  general  be  supported,  where  the  matter  affected  is  not  Case., 
nbftantia],  or  the  estate  therein  is  incorporeal.  (5)  Trespass. 

If  the  plaintiff's  cattle  be  chased  off  the  common,  trespass  may  be 
sai9X>fted;  and  that  form  of  action  may  in  some  instances  be  advisable, 
ia  order  that  the  right  may  be  fully  stated  on  the  record. 

Ahhough  ejectment  is  not  in  general  sustainable  for  the  recovery  of  pro-  Ejectment, 
perty,  which  in  legal  consideration  is  not  tangible,  yet  ejectment  lies  for 
eommon  iqipendant  or  appurtenant,  if  demanded  as  such,  with  the  land  in 
'^Bqpeet  of  which  it  is  claimed,  for  the  sheriff,  by  giving  possession  of  the 
^'od,  givea  poeacaaion  of  the  common. 


12.  Declaration.  Declaration. 

For  disturbance  of  common,  one  commoner  can  maintain  an  action  Fartiks. 
gainst  another  commoner,  as  well  as  against  a  stranger  (6);  although  the 
plaintiff  himself  has  been  guilty  of  a  surcharge.  (7) 

Where  the  lord  has  licensed  a  third  person  to  put  cattle  on  the  common, 
the  pkintiff  can  declare  against  him  as  a  stranger  for  a  disturbance  gene- 
nJl,.(8) 

When  two  or  more  persons  are  jointly  eniitled,  or  have  sl  joint  legal  inte-  Joinder  of  par- 
rett  in  the  property  affected,  they  must  in  general  join  in  the  action ;  and  ^^^ 
though  the  interest  be  several,  yet  if  the  wrong  complained  of  caused  an 
entire  joint  damage,  the  parties  may  join  or  sever  in  the  action ;  but  as  the 
courts  will  not  in  one  suit  take  cognisance  of  distinct  and  separate  claims 
of  different  persons,  where  the  damage  as  well  as  the  interest  is  several, 
each  party  must,  in  that  case,  sue  separately.  (9) 

In  a  declaration  for  an  injury  to  a  right  of  common  or  of  way^  it  is  suffi-  Statement  of 
eient  for  the  plaintiff  to  state  a  possessory  title.  ' 

For  disturbance  of  right  of  common,  it  is  sufficient  to  allege  a  disturb- 
uoe  generally,  without  shewing  the  particular  means  adopted  (10):  thus,  if 

(1)  SaekeveriSyr,  Porter,  Cro.  Car.  482.  (6)  ^eAtiuon  ▼.  TVtudb/e,  2W.  Black.  817. 
SRol  Abr.  Giaunts  (A.)  60.  (7)  Hobson  v.  Todd,  4  T.  R.  71. 

(2)  20  Ass.  pi  9.  2  RoL  Abr.  Graunts  (8)  Smith  v.  Feverdl,  2  Mod.  6.  1 
(T.)  57.  Saund.  346.  (b.)  «.  2. 

(3)  Solmey,  BnBoeke,  3  Lev.  165.  Heff  (9)  1  Saund.  291.  ig.)n.  I.  1  Bac.  Abr. 
Mrd  y.  CamUnfftomy  1  Sid.  354.  2  Keb.  290.  Action  (C.)61, 62.  IVeUer,  %-c.  v.  Baker,  2 
312.  Wils.42;?. 

(4)  Hauord  t.  Canirdl,  Lutw.  101 .  (10)  Com.  Dig.  Action  on  the  Case  for  Dis- 

(5)  1  Chitt.  PI.  142.  turbance  (B.).     1  Saund.  346.  (a.)  n.  2. 
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Declaration,    tfae  declaration  state  the  possession  of  the  house  or  land,  &c.  and  that  by 

reason  thereof  the  plaintiff  was  entitled  to  the  right,  in  the  eterciae  of  which 
he  had  been  disturbed,  it  will  suffice. 
Dakagks.  Xhe  smallest  damage  to  the  common  is  sufficient  to  maintun  the  ao- 

The  smaUest  f^^j^  (1) ;  and  in  Hobson  V.  Todd  {2)  it  was  held,  in  an  action  against  another 
common  is  suf-  commoner  for  surcharging,  it  was  sufficient  to  prove,  that  the  defendant  pot 
ficient  to  main-  on  the  common  more  cattle  than  he  had  a  right  to  do,  without  proving  any 
tarn    e  acbon.  gp^^j^^  damage ;  because,  whenever  an  act  injures  another's  right,  and  wouki 

be  evidence  in  future  in  favour  of  the  wrong-doer,  an  action   may  be 

maintained  for  the  invasion  of  the  right,  without  proof  of  any  spedfie 

damage.(S)   Thus,  an  action  may  be  maintained  for  fishing  in  the  plaintiff's 

several  fishery,  although  it  be  neither  alleged  nor  proved,  that  the  defendant 

caught  any  fish.  (4) 

If  defendant  be       If  the  defendant  be  the  lord  of  the  manor  (5),  or  put  his  cattle  upon  the 

manor  a  common  with  the  lord's  license,  the  plaintiff  must  prove  a  specific  injury; 

spoeific  injury     and  it  would  be  insufficient  to  shew,  that  the  cattle  consumed  the  grass,  as 

roustlse  proven.  ^^  ^^  action  against  a  stranger,  without  also  proving,  that  there  was  not  a 

isufficiency  of  common  left  in  order  to  support  the  action,  for  the  lord  is 
entitled  to  what  remains  of  the  grass,  and  may  either  consume  it  by  his  own 
cattle,  or  license  another  to  depasture  it,  although  in  the  case  of  a  stranger 
it  seems  to  be  on  the  defendant  to  shew,  that  a  sufficiency  of  common  is  left 
4br  the  plaintiff. 


Pliadikob.  is.  Pleadings. 

Reg.  Gen.  H.  By  Reg.  Gen.  Hilary  Term,  4  Will.  4.  (6),  « in  actions  of  trespass,  quart 
T.  5.  S8.*  1  5  <?^tt*«»»  fregity  the  close  or  place  in  which  &c.  must  be  designated  in  the 
&  6.  declaration,  by  name  or  abuttals,  or  other  description ;  in  failure  whereof 

the  defendant  may  demur  specially."  And  <<  where,  in  an  action  of  trespass, 
qwxre  clatuum  firegity  the  defendant  pleads  a  right  of  common  of  pasture 
for  divers  kinds  of  cattle,  ex.gr,  horses,  sheep,  oxen,  and  cows,  and  issue  is 
taken  thereon,  if  a  right  of  common  for  some  particular  kind  of  conunonaUe 
cattle  only  be  found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in 
respect  of  such  of  the  trespasses  proved,  as  shall  be  justified  by  the  right  of 
common  so  found  ;  and  for  the  plaintiff,  in  respect  of  the  trespasses  which 
shall  not  be  so  justified.*'  <<  And  in  all  actions  in  which  such  right  of  com^ 
mon  aforesaid,  or  other  similar  right,  is  so  pleaded,  that  the  allegations  as 
to  the  extent  of  the  right  are  capable  of  being  construed  distribatively,  they 
shall  be  taken  distributively. "  (7) 

By  Stat  2  &  S  Will.  4.  c.  71.  s.  5.,  '<  in  all  actions  upon  the  case,  and  other 

(1)  Pindar  ▼.  Wadauxnih,  2  East,  154.  &  Ad.  Append,  ix.     10  Bing.  471.     2  C. 

(2)4T.B.  71.  &M.  23. 

(3)  1  Saund.  346.  (a.)  n.  2.  (7)  For  the  cases  in  which  the  issue  in 

(4)  Patrick  v.  Greenway,  clt.    1  Saund.  trespass  has  been  holden  to  be  divisible,  vide 
346.  (b.)  n.  2.  Mickards  t.  Peake,  2  B.  &  C.  918.     BoMtelt 

(5)  Hobwn   V.   Todd,   4  T.  R.  73.     Per    v.  Mitchell,  2  B.  &  Ad.  99.      Tapley  v.  fTavn- 
.  Buller  J.  in  Smith  ▼.  FevereO,  2  Mod.  6.     1     wri^ht,   5   ibid.   395.      2  N.   &   M.    697. 

Saund.  340.  (b. )  n.  3.  Phythtan  v.  White,  1  M.  &  W.  216.  4  DowL 

(6)  Trespass,  r.  5.  ss,  1,  5  &  6.     5  B.     P.  C.  714.     1  Tyrw.  &  G.  515. 
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pleadings,  wherein  the  party  claiming  may  now  by  law  allege  his  right     P^«^pimg«« 
generally,  without  arerring  the  existence  of  such  right  from  time  imme-  Stat.s&s'Will. 
morialy  Bach  general  allegation  shall  still  be  deemed  sufficient;  and  if  the  4-  c.  71.  s.  5» 
same  shall  be  denied,  all  and  every  the  matters  in  this  act  mentioned  and 
provided,  wiiich  shall  be  applicable  to  the  case^  shall  be  admissible  in  evi- 
dence to  sustain  or  rebut  such  allegation ;  and  that  in  all  pleadings  to  actions 
of  trespass,  and  in  all  other  pleadings  wherein,  before  the  passing  of  this 
act  [fix.  before  1st  August,  1832],  it  would  have  been  necessary  to  allege 
the  i%ht  to  have  existed  from  time  immemorial,  it  shall  be  sufficient  to  allege 
tfae  eojoyment  thereof  as  of.  right,  by  the  occupiers  of  the  tenement,  in 
Rtpect  whereof  the  same  is  claimed,  for  and  during  such  of  the  periods 
nentioned  in  this  act,  as  may  be  applicable  to  the  case,  and  without  claim- 
ing in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually  done ;  and 
if  the  other  party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity, 
dtaahility,  contract,  agreement,  or  other  matter  hereinbefore  mentioned,  or 
on  any  cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the  simple  fact 
of  enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to 
the  ati^^tion  of  the  'party  claiming,  and  shall  not  be  received  in  evidence 
on  any  general  traverse  or  denial  of  such  aU^ation." 

On  this  statute  a  plea  of  enjoyment  of  right  of  conunon  for  Mrfy  years 
before  the  conunencement  of  this  suit,  has  been  holden  to  be  sufficient^ 
without  saying,  that  it  was  enjoyed  thirty  years  next  before  its  conunence- 
ment (1) 

A  plea  of  prescription  for  conunon  in  a  que  estate  is  good  after  verdict, 
diongh  it  be  not  in  express  terms  allegedi  that  the  owners  of  the  estate  have 
ved  it  from  time  immemoriaL  (2) 

A  daim  to  a  profit  d  prendre  in  gross  under  stat  2  &  3  WilL  4.  c  71.  s.  1.   Claiming  a  pro- 
should  be  pleaded  for  the  periods  therein  mentioned,  although  the  fifth  ^^^^"^^^^ 
section  of  such  statute  does  not  in  terms  apply  to  such  a  case.  (3)  stat  2&  s  Wifi. 

To  an  action  of  trespass  for  chasing  and  detaining  cattle  it  was  pleaded,  4.  c  71.  s.  i. 
that  defiradant  was  possessed  of  a  messuage,  &c«  and  that  he  and  all  the 
oecnpiers  thereof  for  the  time  being,  for  thirty  years  next  before  the  time 
when,  &c  had  of  right  had,  and  been  used,  &c  to  have  common  of  pasture 
in  the  locus  in  quoy  that  the  cattle  were  depasturings  &c.  to  the  disturbance 
^  such  right  of  conunon,  and  that  defendant  distrained,  &c  On  special  Defective  plea 
demurrer  for  that,  the  right  was  not  claimed  to  have  been  used,  Ac.  thirty  for  not  claiming 

,_  ,  °  -_  ..  ti'j,t  1        tl>e  nght  thirty 

yean  before  the  conunencement  of  the  suit,  it  was  held,  1.  that,  as  a  plea  yean  before 
under  stat.  2  &.  3  WilL  4.  0.71.^  the  plea  was  bad,  for  not  claiming  the  right  commencement 
either  so,  or  as  used,  &c.  thirty  years  before  the  commencement  of  some  ^     ^  ^^ 
■nit    2.  That  the  plea  could  not  be  construed  as  claiming  right  of  common 
simply  by  virtue  of  possession,  assuming  that,  if  so  construed,  it  would 
have  been  good.  (4) 

A  plea  claiming  a  profit  a  prendre  in  gross  on  behalf  of  A.  and  his  Where  a  plea 
aneestoTB,  commencing  previously  to  legal  memory,  is  disproved,  by  shewing  claiming  a  pro- 

(1)  Jemn  ▼,  Price,  S  Bing.  N.  C.  52,  53.,  (2)  Oatk  v.  King,  3  T.  R.  147. 

H  Tide  Mommomth  Canal  Camp,  ▼.  Harford,  (3)   Wdcomt  ▼.   TJptxm,   7    Dowl.    P.  C. 

1  M.  &  H.  614.     5  Tyrw.  68.     Btadty  v.  476. 

(3nit,  2  Bing.  N.  C.  705.     5  DowL  P.  C.  (4)  J?ic*ardi  v.  Fry,  7  A.  &  E.  698. 
A).    Pofnt  T.  Skedixn,  1  M.  &  Rob.  382. 
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FLVADIltOS. 

fit  d  prendre  in 
gross  is  not 
aided  by  stat. 

2  &  3  wm.  4. 

c.  71. 

Plea  bad  for 
Uncertainty. 


i>ieA  bad  for 
toot  stating^  that 
after  inclosure 
there  was  suf- 
ficient common 
left  for  the 
commoners. 

Justification  of 
trespass,  under 
a  deed  lost  or 
destroyed. 


Where  a  plea 
will  be  in- 
tended, as 
claiming 
common  ap- 
{lurtenant 


a  grant  to  the  ancestor  of  A.,  eighty  yeard  before,  from  6.  for  a  TaluaUe 
consideration,  and  is  not  aided  by  stat  2  &  S  Witt.  4.  c7l*8.1.(l) 

Plaintiff  in  replevin  pleaded  in  bar  to  an  avowry  for  damage  feasant,  that 
the  locus  in  quo^  from  time  whereof,  &c  ought  to  be  open  and  common, 
<<  on  or  before  the  15th  of  October,  when  the  com  was  cut  and  carried,  aod 
from  thence  for  a  long  time,  to  wit,  for  three  weeks  and  upwards ;"  that 
the  pUdntiff,  at  the  time  when,  &e.  put  in  his  cattle,  ^  the  same  time  being 
when  the  said  field  was  and  ought  to  be  open  and  common  as  aforesaid:** 
— It  was  held,  that  the  plea  was  bad  for  uncertainty,  even  after  verdiet, 
the  right  of  common  being  too  generally  described,  both  in  its  eommenee* 
ment  and  conclusion.  (2) 

A  custom  that  all  the  customary  tenants  of  a  manor,  having  gaidenfl, 
parcels  of  their  customary  tenements  respectively,  have  immemoriaUy,  bj 
themselves,  their  tenants  and  occupiers»  dug,  taken,  and  carried  away,  from 
a  waste  within  the  manor,  to  be  used  upon  their  said  customary  tenementi) 
for  the  purpose  of  making  and  repairing  grass  plots  in  the  gardens,  paroeb 
of  the  same  respectively  for  the  improvement  thereof,  such  turf  covered 
with  grass,  fit  for  the  pasture  of  cattle,  as  hath  been  fit  and  proper  to  beflo 
used,  at  all  times  of  the  year,  as  often  and  in  such  quantity  as  occasion  hath 
required,  is  bad  in  law,  as  being  indefinite  and  uncertun,  and  destraetiTe 
of  the  common ;  and  so  is  a  similar  custom  for  taking  and  applying  such 
turf  for  the  purpose  of  making  and  repairing  the  banks  and  mounds  in,  of, 
and  for,  the  hedges  and  fences  of  such  customary  tenements.  (3) 

In  pleading  the  right  of  a  lord  to  inclose  parts  of  a  conunon,  it  must  be 
stated,  that  there  was  sufficiency  of  common  left  for  the  commoners.  (4) 

But  this  right  of  the  lord  may  be  given  in  evidence  on  an  issue,  joined 
on  the  right  of  common  over  the  locus  in  quo  at  the  time  the  trespass  vas 
committed,  and  need  not  be  specially  pleaded.  (5) 

In  trespass  for  entering  plaintiff's  dose,  and  consuming  the  herbage,  it 
was  pleaded,  that  the  locus  in  quo  was  part  of  a  common,  over  which  de- 
fendant had  a  right  of  common  for  sheep :  to  which  it  was  replied,  that  tiie 
locus  in  quo  had  been  inclosed  by  the  consent  of  the  lord :  on  special  de- 
murrer to  the  replication,  it  was  held  bad,  for  not  going  on  to  state,  that  after 
the  inclosure  there  was  sufficient  common  left  for  the  commoners.  (6) 

A  defendant  in  trespass,  cannot  plead  by  way  of  justification,  that  he  was 
possessed  of  a  right  of  common  over  the  locus  in  quo  under  a  deed  of  gruit 
by  a  former  owner,  alleged  to  be  since  lost  or  destroyed  by  accident  and 
length  of  time,  and  therefore  not  proffered  in  court,  of  which  the  date  and 
names  of  the  parties  are  unknown.  (7) 

Common  of  pasture,  without  land,  for  a  certain  number  of  sheep,  maybe 
parcel  of  a  manor  (8),  and  demised  and  demisable  by  copy  of  courtproll; 
and,  if  it  be  thus  claimed  in  pleading  by  the  lord  of  the  manor,  the  plea  will 
be  good,  although  he  does  not  describe  the  common  as  common  appendant, 
appurtenant,  or  in  gross,  since  it  must  be  taken  to  be  common  appurtenant^ 


(1)  Welcome  v.  Vpion,  7  Dowl.  P.  C.  475. 

(2)  Da  Casta  v.  Clarke,  2  B.  &  P.  257. 
(S)   WUeon    ▼.    miles,   7  East,    121.      3 

Smith,  167. 

(4)  Arlett  v.  BUis,  7  B.  &  C.  346.     9  D. 
&R.897.     9B.  &a67K 


(5)  Ibid.  • 

(6)  Rogers  v.  Wynne,  7  D.  &  R.  521. 

(7)  Hendy  v.  Stephenson,  10  £ast»  55» 

(8)  Musgrave  v.  Cave,  Wilies,  SI 9k 
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fbr,  aot  ben^  daimed  as  incident  to  arable  land,  but  to  the  manor,  for  a     Pleadings. 
certaiA  oomber  of  sheep  in  the  soil  of  another,  it  cannot  be  common 
4ippeBdant;  nor  can  it  be  taken  to  be  common  in  gross,  being  stated  in  the 
plea  to  be  parcel  of  a  manor :  then  it  must  be  common  appurtenant,  the 
only  remaining  sort  of  common. 


14.  Replication.  Replicatiok. 

To  a  plea  claiming  a  right  of  common,  the  plaintiff  cannot  reply  de  Toa  plea 
it^Knd(l);  but  must  either  deny  the  seisin  in  foe  or  other  tide  to  the  ri*t?ofeSm- 
«8tate,  as  appurtenant  to  which  the  defendant  claims  his  right,  or  may  deny  mon,  plaintiff 
the  right  of  common  as  stated  in  the  plea  (2),  or  that  the  cattle  were  the  ?*?^  '^P'y  * 
defendant's  own  commonable  cattle,  levant  and  couchant^  upon  the  pre-  *^^ 
mises  (3)»  concluding  to  the  country,  and  not  with  a  formal  traverse.  (4) 
But  it  is  said  that  in  the  latter  case,  where  the  defendant  has  turned  on 
his  own  commonable  cattle,  as  well  as  other  cattle,  the  plaintiff  should  new 
assign,  stating  that  he  brought  his  action  for  depasturing  the  common  with 
other  cattle,  and  ought  not  to  traverse  the  levancy  and  cauckaney.  (5) 

The  pbuntiff  may  also  reply  an  approvement  (6);  or  he  may  reply  *that 
the  close  in  which,  &c.  had  been  inclosed  from  the  common  more  than 
thirty  years  and  enjoyed  adversely.  (7)  But  if  only  part  of  the  dose 
wherein  the  alleged  trespass  was  committed  has  been  so  inclosed,  the 
plaintiff  should  reply  so ;  it  would  be  incorrect  to  reply  the  whole  close  had 
been  inclosed.  (8)  But  it  seems  to  be  sufficient  in  these  cases ;  merely  to 
deny  the  existence  of  the  common  of  pasture,  &c  stated  in  the  plea,  with, 
out  replying  specially,  &c.  (9) 

A.,  being  possessed  of  a  quantity  of  land  in  a  common  field,  and  having  Where  special 
a  rif  ht  of  common  over  the  whole  field,  and  B.  having  also  a  right  of  wrcumstonoes 

iviniit  •  t»        t    '     of  agreement 

eommon  over  the  whole  field,  they  enter  mto  an  agreement,  for  their  and  covenants 
mutual  advantage  and  convenience,  not  to  exercise  their  respective  rights  should  be 
for  a  certain  term  of  years,  and  each  party  covenants  to  that  effect  If, 
during  the  term,  the  cattle  of  B.  come  upon  the  land  of  A.,  he  may  dis- 
train them  damage  feasant ;  and  may,  in  his  replication  (in  answer  to  a 
plea  pleaded  by  B.  of  his  right  of  common,  in  bar  of  the  cognisance  of  A.), 
set  forth  the  spechd  circumstances  of  the  agreement  and  covenants ;  because 
**  a  party  may  state  a  deed,  and  leave  it  to  the  court  to  determine  what  is 
the  operation  of  it  If  the  legal  operation  of  the  deed  is  misstated,  the 
plea  is  bad ;  but  if  the  deed  is  only  stated  without  its  legal  operation,  it  is 
good."  (10) 

In  a  dedaretion  for  trespasses  in  W.,  it  was  pleaded  that  W«  was  part  of  Sereranoe  from 
a  waste  caHed  D.,  over  which  the  defendant  had  common  appurtenant  by  "^^^^^^  *" 

aion, 

(1)  8  Ca  67.  (a.)    Willea,  101.     Stott  ▼.  (5)  Ibid.  S46.  (d.)  n.  2. 

Stott,  16  Sast,  S50.     Langford  t.  Waghonh  (6)  ArleU  v.  EUis,  7  B.  &  C.  346. 

7  Price,  670.  (7)  Rickard$  v.  Peake,    2  ibid.  918.,   et 

(9)  Sed  Tide  Evant  ▼.  OgUsky  2  Y.  &  J.  79.  vide  Hawke  v.  Baeon,  2  Taunt  1 56. 

(S)    Bcbimaon    ▼.   Raky,    1    Burr.   320.  (8)  Ibid. 

Willes,  100.  ».  (c.)     Bull.  N.  P.  93.     8  (9)  Arlelt  ▼.  ElUt,  7  B.  &  C.  346. 

Co.  67.  (b.)  (10)  Per  Wilson  J.  in  Wkitman  v,  IKny, 

(4)  1  Sound.  103.  (b.)  n.  1.  2  Hen.  Black.  4. 
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RiFLicATioN.  prescription :  to  which  it  was  replied,  that  W.  had  been  inclosed  and  severed 
from  the  waste,  and  held  adversely  to  the  commoners  for  twenty  yean* 
This  replication  is  maintained  by  evidence  that  part  of  W.  had  been  inclosed 
twenty  years,  and  part  not;  and  that  the  alleged  trespasses  were  committed 
in  both  parts.  (1) 


ETID.NCB.  15-  Evidence. 

Stat  2&3  Will       Stat  2  &  3  Will.  4.  c  71.  s.  1.,  after  reciting  that  the  expression, "  time  im- 
4.  c.  71.  8.  1      memorial,  or  time  whereof  the  memory  of  man  runneth  not  to  the  contraryy" 

was  by  the  law  of  England,  in  many  cases,  considered  to  indnde  and 
denote  the  whole  period  of  time  from  the  reign  of  King  Richard  the  First, 
whereby  the  title  to  matters  that  have  been  long  enjoyed  was  sometimes 
defeated  by  shewing  the  commencement  of  such  enjoyment,  which  was  in 
many  cases  productive  of  inconvenience  and  injustice,  enacts,  ^  that  do 
claim  which  may  be  lawfully  made  at  the  common  law  by  custom,  prescrip- 
tion, or  grant,  to  any  right  of  common,  or  other  profit  or  benefit,  to  be  taken 
and  enjoyed  from  or  upon  any  land  of  the  king,  his  heirs  or  successors, 
or  any  land,  being  parcel  of  the  duchy  of  Lancaster,  or  of  the  duchy  of 
Cornwall,  or  of  any  ecclesiastical  or  lay  person,  or  body  corporate,  except 
such  matters  and  things  as  are  herein  specially  provided  for,  and  except  tithes, 
rents,  and  services,  shall,  where  such  right,  profit,  or  benefit  shall  have  been 
actually  taken  and  enjoyed  by  any  person  claiming  right  thereto,  without 
interruption,  for  the  full  period  of  thirty  years,  be  defeated  or  destroyed 
by  shewing  only  that  such  right,  profit,  or  benefit  was  first  taken  or  en- 
joyed at  any  time  prior  to  such  period  of  thirty  years ;  but  such  claim  may 
be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated :  and  when  such  right,  profit,  or  benefit  shall  have  been  so  taken 
and  enjoyed  as  aforesaid,  for  the  full  period  of  sixty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear,  that  the 
same  was  taken  and  enjoyed  by  some  consent  or  agreement,  expressly  made 
or  given  for  that  purpose  by  deed  or  writing." 

By  the  seventh  section,  the  time  during  which  any  disability  exists,  ex.  gr. 

infancy,  nan  compos  mentis,  coverture,  or  tenancy  for  life,  or  during  which 

any  action  shall  have  been  pending  and  diligently  prosecuted,  until  abated 

by  the  death  of  any  party  thereto^  may  be  excluded  in  the  computation  of  the 

aforesaid  periods,  except  only,  where  the  claim  is  declared  to  be  absolute. 

Partial  proof  of      ^  prescription  is  founded  on  a  supposed  grant,  and  is  therefore  entire, 

that  which  is      for  the  subject-matter  granted  must  necessarily  be  descriptive  of  the  grant 

claimedby  pre-  jjggjf .  j^  follows  that  partial  proof  of  that  which  is  claimed  by  the  prescrip- 

tuffident.  tion  is  insufficient,  although  the  proof  fail  only  as  to  part,  which  is  not 

material  in  the  particular  case  on  the  triaL  Therefore  if  a  party,  in  stating 
a  prescription,  allege  a  prescriptive  right  to  fish  <<  in  four  specified  places," 
but  it  extend  to  three  of  them  only^  the  variance  is  fatal,  dthough  the  tort 
were  not  committed  in  the  excepted  part.  (2)  So,  if  he  lay  a  prescriptive 
right  of  common  generally,  and  the  proof  be  of  a  limited^  quaUfiedy  or 


(1)  Tapley  v.  Wainwright,  2  N.  &  M.  (2)  Soger*  v.  AOen^  1  Camp.  309.  Ro- 
697.  5  B.  &  Ad.  895.,  contra  Hawke  v.  theram  ▼.  Oreeuyilfoy:,  67.  Clayt.  19.  Cro. 
Bacon,  2  Tiunt.  159.  Eliz.  593. 
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hmdmomil  right;  as  ^  paying  Id. ;"  or  allege  it  to  be  for  ^  all  commonable      Evidctct, 

Mtk,"  and  that  it-be'^only  proved  that  the  right  reUtes  to  certain  particular 

tMey  either  in  number  or  species(l ),  such  are  fatal  misdescriptions.    These 

niles  apply  to  the  statement  of  a,  preaeripti&n  by  either  party.  But  although 

the  prescriptife  right  be  general  and  absolute  for  all  commonable  cattle, 

yet  if  the  tort  relate  to  a  particular  description  of  cattle  only,  it  may  be 

simply  aO^ed,  that  4he  paHy  had  the  right  for  such  cattle ;  as  if  the  pre- 

seriptioii  be  laid  **  for  two  horsesy*'  proof  that  it  aUo  extended  to  '<  two 

towif"  will  not  be  considered  a  variance  from  the  allegation ;  for  it  does 

not  diflprove  it,  or  destroy  the  identity  of  the-  prescription ;  and  the  party 

aeed  only  shew  so  much  as  applies  to  his  case,  provided  that  he  do  not 

atrodace  an  allegation  contradicting  the  prescription.  (2) 

Where  a  plea  of  justification  in  trespass  for  taking  two  horses  as  heriots,  What  is  amd 
Hated  a  custom  on  the  manor,  that  the  lord  from  time  immemorial,  until  p^^*  "  "^ 
tjke  division  of  a  certain  tenement  into  moieties,  had  taken  and  been  aecus*  Vauanck. 
tomed  to  ieke  a  heriot  upon  the  deaths  of  every  tenant  dying  seised ;  and  Cusiom  to  take 
nnce  the  division,  the  lord  had  taken  and  been  accustomed  to  take  on  the  l>aio<>> 
death  of  every  tenant  dying  seised  of  either  of  the  moieties,  a  heriot  for 
each  moiety ;  this  must  be  taken  to  be  one  entire  custom,  and  not  two 
dtttinct  customs;   the  one  applicable  to  the  tenement  before,  the  other 
after  the  division  of  it :  and  being  laid  to  be  an  immemorial  custom,  it  is 
disproved  by  evidence,  that  the  division  was  made  within  memory.  (3) 

On  a  jusUfication  by  the  lord  of  a  manor,  that  the  lord  should  have  the  Custom  that 
best  beast  on  the  tenant's  death:  but  the  custom  proved  was,  that  the  ^yet^^^^ 
lord  should  have  the  **  best  beast  or  good,"  &c.  such  variance  was  held  to  beast,  or  good, 
be  fatal  (4) 

PhK>f  of  a  privilege  for  the  tenants  to  hang  lines  across  a  yard,  for  the  PriTil^e  for 
pofpoee  of  drying  the  linen  of  their  own  families  only,  will  not  support  a  ^^3^  lh>«n. 
claim  of  an  easement  to  dry  linen  in  respect  of  a  messuage.  (5) 

In  an  action   of  replevin  for  taking  Uie  plaintiff's  cattle,  the  defendant  What  is  not 
avowed  under  a  grant  of  common  of  pasture,  from  the  lord  of  the  numor  VJ^^^^  ▼•- 
to  the  burgesses  of  the  borough  of  A. ;  and  the  plaintiff  pleaded  in  bar,  ^^  dearly 
that  the  corporation  of  A.  had  been  accustomed  to  appoint  a  reasonable  setting  out  the 
and  proper  number  of  herds,  for  (among  other  things)  taking,  care  of  the  P^!!^^  ^ 
eattle  put  upon  the  common ;  and  also  to  appoint,  for  the  pains  of  each  stints, 
nich  herd,  a  reasonable  and  proper  number  of  stints  of  each  of  such  herds, 
to  be  depastured  thereon : — It  was  held,  sufficient,  after  verdict ;  although 
H  was  urged,  that  the  number  of  herds  and  stints,  and  the  duties  required 
^vom  the  herds,  should  have  been  set  out  with  certainty  in  the  plea.  (6) 

Where  a  declaration  set  out  a  right  of  common  for  all  commonable  cattle.  Right  of  oom- 
^  it  was  proved  that  the  plaintiff  turned  out  all  the  commonable  cattle  he  ^"^^i^ 
b«i,  but  that  he  had  no  sheep :  —  It  was  held,  not  a  fatal  variance ;  but  cattle. 
^  if  there  had  been  eridence  of  the  plaintiffs  having  kept  cattle  which  he 
^  not  turn  on,  that  might  have  varied  the  case.*'  (7) 

(1)  BnlL  N.  p.  59.  Mdnifdd  v.  Pttminff'        (4)  Addtrky  ▼.  Hart,  1  B.  &  P.  394.  ». 
tea,  4  B.&  C.  161.  (5)  DreweU  ▼.  IVwfar,  3  B.  &  Ad.  735. 

(S)  Buikwood  T.  Pond,  Cro.   Eliz.  722.         (6)  EUioU  ▼.  Hardy,  10Moore»  347.     3 

^  N.  P.  99.     Johnttm  ▼.   Tlinrnghgoody  Bing.61. 

Hoh.64w    RidutU  T.  Salwey,  2  B.  &  A.  360.         (7)  MamfM  ▼.  Awiui^ltm,  6  D.  &  R. 

IChitt.  104.112.  291.     4B.&C.161. 

(3)  KirngmiU  v.  BmO,  9  East,  135- 
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The  aDegation  of  a  right  of  eommoD  for  all  the  party's  cattle,  levant  aod 
conchant,  u  supported  in  evidence,  although  the  common  is  not  sniBcieot 
to  feed  all  the  cattle  for  any  length  of  time.  (1)  * 

The  jdaintiff  need  not  prove  his  tide  to  the  «ame  extent  as  he  has  aet  it 
out  in  his  dedanlion,  for  the  distufbence  Is  the  gist  of  the  action,  aod  the 
title  is  only  inducement  (2) 

An  averment  that  the  plaintiff  was  entitled  to  common  of  pasture  for 
all  his  cattle  levant  and  couchant  upon  his  land^  is  supported  by  evidence 
that  the  plaintiff  was  a  part  owner  with  the  defendant  and  others  of  \ 
common  fields  upon  which,  after  the  com  was  reaped  and  the  field  cleared, 
the  custom  was,  for  the  different  occupiers  to  turn  out  in  common  their 
cattle,  the  number  being  in  proportion  to  the  extent  of  their  respectife 
lands  within  the  common  field,  although  such  cattle  were  not  maintained 
upon  such  land  daring  the  winter,  and  although  the  custom  proved  was  to 
turn  out  according  to  the  extent,  and  not  to  the  produce  of  the  land,  in 
respect  of  which  the  right  was  claimed;  and  it  was  also  held  not  to  be 
necessary  for  the  plaintiff  to  state  his  right  to  be  with  the  exception  of  hii 
own  land,  but  that  it  was  well  laid  to  be  over  the  whole  common.  (S) 

If  the  issue  be  respecting  a  customary  right  of  common,  which  if  proved 
would  benefit  the  witness,  he  is  incompetent;  but  if  his  evidence  be  to 
establish  the  private  prescriptive  right  of  another,  he  is  not  incapacitated 
from  giving  testimony.  (4)  Thus,  '^  if  the  issue  be  on  a  right  of  commoD 
which  depends  upon  a  custom  pervading  the  whole  manor,  the  evidence  of 
a  commoner  is  not  admissible,  because,  as  it  depends  upon  a  custom,  the 
record  in  that  action  would  be  evidence  in  a  subsequent  action  brought  bj 
that  very  witness  to  try  the  same  right.*'  (5) 

In  such  a  case,  although  the  witness  be  not  a  party  to  the  action,  yet 
he  claims  under  the  same  title  with  the  party  whose  witness  he  ie,  and 
thereby  mediately  establishes  his  own  title.  (6) 

If  (he  issue  be  upon  the  question,  whether  the  defendant  was  bound 
ratUme  iemwra  to  repair  a  fence  contiguous  to  a  common,  on  which  the 
plaintiff  prescribed  for  common  appurtenant  :•—  It  was  held,  that  another 
commoner  was  not  a  competent  witness.  (7) 

In  a  suit  to  try  a  prescriptive  right  of  toll  on  all  fish  landed  in  a  certain 
cove,  a  fisherman  frequenting  the  oove  is  incompetent  against  the  claim(8)^ 
for,  even  though  the  pleadings  do  not  set  forth  the  right,  yet  the  judgmsnt, 
coupled  with  parol  evidence  of  the  question  in  issue,  would  be  evidence 
against  the  witness  (9) :  a  commoner  caimot  extend  the  limits  of  such 
rights.  But  it  does  not  apply  where  common  is  claimed  by  prescriptimi  in 
right  of  a  particular  estate ;  for  it  does  not  follow  that,  if  A.  has  a  prescrip- 
tive right  of  common  belonging  to  his  estate,  that  B.,  who  has  another 
estate  in  the  same  manor,  must  have  the  same  right ;  neither  would  the 
judgment  for  A.  be  evidence  for  B.(10),  and  yet  there  are  cases  which  kiy 


(1)  Wim»  V.  Ward,  2  Chitt  297. 

(2)  BuU.  N.  P.  76.  (d.)    1  Saund.  346. 
(a.)  n.  2. 

(3)  Okeeman  t.  Hardkam,  1  B.  &  A.  706. 

(4)  Bent  v.  Baker,  3  T.  K,  32.       WaUtm 
▼.  SheUey,  1  ibid.  302. 

(5)  Per  Duller  J.  in    fyalion  t.  Shdley, 
ibid. 


(6)  BulL  N.  P.  283.,  et  Tide  Somend 
{Duke  of)  V.  Frameey  Str.  658. 

(7)  Amamb  v.  Shorty  1  Taunt.  261. 

(8)  Falmouth  (Lord)  v.  George,  5  Bing. 
286.,  8ed  vide  Lancum  t.  Loodl,  9  ibid.  465. 

(9)  Ibid.  293. 

(10)  Fer  Buller  J.  in  fTaUou  ▼.  SMOtft  1 
T.  R.303. 
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it  down  tti  a  general  nile,  tliat  one  oomnuNner  cannot  be  a  witness  for  an*      Evxmwcx. 


other."  **  So  if  A.  B.  C.  D.  and  £.  elEum  common  in  Dale,  exdnaiTely  of 
all  other  persons,  and  the  common  of  A.  comes  in  dispulBj  B.  may  be  a 
witness  to  proTC,  that  A.  has  a  right  of  common  there,  because  in  effect  it 
charges  bimselfy  viz.  he  admits  another  to  have  common  with  himself."  (1) 

One  wbo  claims  common  pur  cause  of  vicinage  is  not  incompetent,  for 
this  is  00  interest,  but  only  an  excuse  for  a  trespass.  (2) 

In  an  aetion.by  a  copyholder  against  a  freeholder  of  a  manor,  an  ancient  Ancient  writ- 
ptrehment  writing  preserved  among  the  muniments  of  a  manor,  dated  in  "'^ 
169S  and  1717>  purporting  to  be  signed  by  certain  copyholders  of  the  manor, 
was  held  to  be  evidence,  as  against  the  plaintiff,  of  the  reputation  of  the 
manor  as  to  a  prescriptive  right  of  common  set  up  by  him.  (3) 

To  an  action  of  trespass  for  taking  the  plaintiff's  cattle  in  an  open  field.  What  la  not 
eaBed  P.  and  G.  field,  and  impounding  them,  the  defendant  pleaded  first,  ^^^l^"" 
that  T.  B%  and  his  ancestors  had  been  immemorially  used  and  accustomed  to  mtermption  of 
have  for  diemselves,  their  heirs,  and  assigns,  the  sole  and  several  pasturage  ^«  "S^^  ^^ 
in  217  acres  of  P.  and  G.  field,  in  gross,  for  all  his  and  their  cattle,  from  P"***""*®' 
the  4th  of  September  to  the  5th  of  April ;  that  T.  B.  in  1755,  by  indenture, 
granted  the  said  pasturage  to  S.  B.,  his  heirs  and  assigns,  for  ever ;  that 
J.  B.'  (who  claimed  by  descent  from  S.  B.)  in  18S6  demised  the  said 
pasturage  to  the  defendant,  who  seized  the  plaintiff's  cattle  because  they 
were  depasturing  upon  the  said  217  acres.    The  second  plea  alleged  a 
right  of  sole  pasturage,  in  gross,  for  thirty  years  l>efore  the  commencement 
of  the  suit  (under  the  stat.  2  &  S  WilL  4.  c.  7L  s.  S.),  in  J.  B.  and  his  an- 
eestors,  and  a  demise  from,  him  to  the  defendant,  concluding  as  in  the  first 
plea.    The  replication  traversed  the  right  of  T.  B.  as  alleged  in  the  first 
plea,  and  the  enjoyment  of  J.  B.  as  of  right,  without  interruption,  for  thirty 
years,  as  alleged  in  the  second. 

It  appeared  in  evidence,  that  within  the  last  twenty  years  encroachments 
had  been  made  by  buildings  and  indosures  on  the  217  acres,  and  that 
above  thirty  acres  had  been  dius  appropriated,  but  no  encroachments  had 
been  made  upon  that  part  of  the  217  acres,  on  which  the  alleged  trespass 
was  committed :  —  It  was  held,  that  these  interruptions,  being  so  recent, 
did  not  disprove  the  right  of  T.  B.  to  the  pasturage  in  1755,  as  alleged  in 
the  first  plea ;  and  that  not  having  been  made  on  that  part  of  the  land 
where  the  plaintiff's  cattle  were  depasturing,  they  were  not  conclusive 
evidence  of  an  interruption  of  the  enjoyment  of  that  part  by  J.  B.,  as 
alleged  in  the  second  plea. 

It  was  also  held,  1st,  that  recitals  in  a  deed  poll,  of  the  date  of  1800^ 
msde  by  an  ancestor  of  the  present  owner  of  the  pasturage,  and  relating  to 
the  pasturage  were  admissible  in  evidence  to  prove  the  marriages,  deaths, 
&c  of  the  ancestors  of  the  owner :  2ndly,  that  leases  and  agreements  made 
bj  the  ancestors  of  the  present  owner,  demising  the  pasturage  in  question, 
were  evidence  to  prove  the  seisin  and  user  of  T.  B.,  the  grantor,  as  shewing 
the  enjoyment  by  parties  who  claimed  under  him.  (4) 

(1)  Per  Holt  C.  J.  in  Hbekley  ▼.  Lamb,  other  by  means  of  a  highway,  the  common 

1  Ld.  Raym.  7S1.  by  vicinage  still  continues.     GuBett  v.  Lopes, 

(3)  Bull.  N.  P.  285.     Where  one  of  two  13  East,  S48. 

«ijoininffcommon%  with  common  of  vicinage,  (3)  Chapman  t.  Cowkn,  IS  East,  10. 

Kfepeed  off  but  incompletely,  so  as  to  still  (4)   Wdcome  ▼.   Uptom,  6  M.  &  W.  536. 

•ama  of  cattle  straying  from  one  to  the  It  was  also  held,  that  the  right  of  pasturage 
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Heanay. 

Verdict  when 
endeoce 
against  oon^ 
monen. 


Customary  right  of  common  may  'be  proyed  by  heanay ;  but  it  is  qnes^ 
tionable^  whether  a  prescriptive  right  strictly  private  can  be  proved  by 
such  evidence.  (1) 

<<In  the  case  of  customary  commoners^  a  verdict  in  an  action  for  or 
against  one^  is  evidence  for.  or  against  another  daiming  in  the  same 
right"  (2) 


alleged  in  the  pleas  was  capaUe  of  being        (1)  R§ed  v^  Jaekacm^  1  East,  357. 
granted  away,  and  did  not  necessarily  de-        (2)  Bar  Lord  Kenyon,  ibid, 
seend  to  the  heir  of  the  grantor.     Qutatf        Hiose  who  are  desirous  of  acquiring  ad> 

Whether  such  a  right  of  pasturage  in  grosa  ditional  infinrmation  respecting  the  **  I«wof 

be  within  the  5th  section  of  the  Prescription  Common,"  are  referred  to  an  aUe  treatise  oa 

Act,  2&3  Will  4.  c  71.  ?  the  subject,  by  Mr.  Woofaych. 
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].  Defined,  p.  1057. 


S.  Covenant  obneeallT)  pp.1058— 1060. 

DUHneiiom  beiweem  eoMnaU,  assumpsit,  anddebt'^  When  tocauoA  <fte  fliOi<  expedUnt 
aeHam^^  Matter  in  pnesenti  — - Deedt  on  which  covauuit  Ue$. 

S.  CONBTEUCTION  OP  COVENANTS  GENERALLY,  pp.  1060—1062. 

Qmtnuta  to  be  taheH,  aeoordUng  to  the  intent  of  the  partiet,  expreseed  5y  their  own 
worde^^  Sqmvoetd  hmgnagt  ^^  ExpoeiHon  miut  he  upon  lAe  whoU  inetntmeiU^ 
OoautrwotUMtkoiddhemade  imetfportofthecooentaU'-'BeaaonabletimeaBowedfir 


4.  Persons  bt  and  with  whom  Covenants-can  and  cannot  be  made, 

pp.  1062—1064. 

Arsont  aqtaUe  ofeontraeiing  —  Affed  pereont  —  Feme  eo9ert — HMtmd  with  v(/^— 
itfimte  ^~' Vrunharde — Idiota  andhmatiei  —  Peraoneofweahmind'-'Outktwe^^ 
Effect  of  am  unlettered  man  making  a  deed, 

5.  Express  Covenants,  pp.  1064 — 1066. 

Defined — How  created — BeeponeQn&iiee — By  what  language  created  ~-' A  grant 
absque  impetitione^  ^enegatione,  restrictioiie  ~^  Worde  in  the  future  tenee  —  Of 
exeeptiom  or  reetrietion  —  ReeUtd —  Prooieo —  Condition  —  htdimmiitg  m  marriage 
eetimemtM —  Order  or  direetion  —  Pcrformemet  ofpubHo  duties, 

6.  Implied  Covenants,  pp.  1066 — 1068. 


D^tmed—  Worde  hg  which  raieed^** Grant*'^**I>emxee'*  ^'^  Bargain  and edU*^ 
"  Aeeign  and  trauefer  "  —  **  Yielding  and  paying*  — -  Covenante  eometimee  implied 
fiomAe  terme  or  object  of  the  contract^  ^ninge  not  in  esse. 

7.  Real  Covenants,  pp.  1069,  1070. 

Defined  —  IxHsuBm  —  Pibsoval  —  ColssAseklu 

&  Dependent,  concurrent,  and  mutual  or  independent  Cove- 
nants, pp.1071 — 107S. 

De/ined^^  Buleefor  tikeir  conttruetion, 

9*  Void  and  illegal  Covenants,  pp.  107S— -1077. 

I.    GxMXEALLTy  p.  1073. 

Every  covenant  ie  imvaKd  which  ie  for  the  performance  of  an  act  nudum  in  se  •— 

\  Covenantafimndedonjhiud,immorality,  and  vice '^Cevenantt  for  the  encourage 

went  of  litigation, 

II.    CofZirAlfTS  TOD  ST  THl  ACT  OF  .OOD,  pp.  1073*  1074. 


1064  COVENANT. 

III.  CoTSVAins  VOID  OE  BXSCHAAau)  BT  SiATUTs,  pp.  1074»  1075. 

IV*  COTXHAXTS  KKHDZKED  VOXD  BT  THE  ACT  OP  LaW,  pp.  10?5>  1076. 

V.  EriscT  OP  A  VOID  DxBD,  p.  1077. 

10.  Covenants  secured  by  Bond  ok  Penalty,  pp.  1077 — 1079. 

11.  Covenants  for  Title,  pp.  1079—1088. 

I.   Gkkeeallt,  pp.  1079—1068. 
By  tohom  and  ojfainH  whom  eovtnamt  wiU  Ue  —  Rykafor  eoHsiructtan  of  words. 

II.    COVSNAXTS  FOB  FeODUCTIOV  OP  DxXDS  OE  IVDIVIDUALS,  pp.  1062,  106S. 
III.    VziTDOE  GOOD  RlOHI  TO  COWVST,  p.  1063. 

IV.  Quiet  Evjotxext,  pp.  1084^1087. 
V.  FuEnuE  AstVEANCi;,  pp.  1087,  1088. 

12.  Payment  of  Rent,  pp.  1088 — 109S. 

Cfonmi  wSL  arim  mt  tb  vvnip  *  yAfittif  amd  pojfimf  "—  Lamdhrd  to  ro-^niBr,  "nif 
lit  tJMfcjrf^w  kaduntrhem  made^*  rmdtn  immi  Satk  io  rmd,  iqt  io  ^  period  if 
n-eiUry  —  JJabOUyiopayrenit^txpiraikmofitrm  —  FinfJbodt,%t.nowKm 
firiumpetf/rmMOtofihe  eoveitami/br  paymaU  of  rmt —  Where  eovamumi  fir  pajf- 
memt  of  rmt  wiU  he  in^Mtd'^LitMUty  of  ieetee  not  deeiroyed  by  aeeignmeHt-^ 
LUdnHty  of  ateiynee  —  "Subject  to  Ae  payment  tf  the  rent*'  are  mordetf  V"^^ 
eoHom  and  not  of  contraet-^  Where  covenant  in  ffroee  and  only  perwomd —  What 
phaofaeeiynmeni  bad '^Caienkdion  of  rent,  where  reeerved  in  hiek  twrreney-^^x^ 

UBP  AT  1.AW     PEOM   VOEPXITUEB  OH   BEBACH    OP    RAT.    4  GbO.  2.    C.  28.   8.  4.  ^- 

JmdgmeHt  of  Lord  Man^idd  m  Doe  d.  HitohiDgB  e.  Lewis  —  Where  an  onyimd  cm- 
Hnyent  coeena$U  nu^  be  declared  on  at  an  abeohUe  cooenemt  —  IB  OMtiymeaU  ef 

Ifnaeh Ltate  entered  into  ayaintt  etahttaMe  enaelmentt^-  Eviction  by  tide,  die- 

eharyee  covenants  for  payment  of  rent  ^^  What  will  support  plea  ofrieDS  ia  arroc 

13.  Payment  of  Taxes  and  Rates,  &c  pp.  1093—1098. 

Premises  improved  in  value  under  a  lease  by  which  the  lessor  covenanted  to  pay  eU 
taxes  chargeable  thereouy  and  the  lessee  to  pay  aU  fresh  taxes  —  Judgment  of  Mr, 
Justice  Hotroyd  in  Watson  v,  Atkins—  Where  lessor  only  liable  to  pay  taxes  in  pro- 
portion to  the  rent  received,  and  not  according  to  the  improved  value  —  Judgment  ef 
Mf.  Justice  Hobroyd  in  Watson  v.  Home  —  Taxes  created  by  statute  after  exeadim 

of  lease Covenant  on  a  demise  by  a  bishop —  Where  **  taxes,**  <*  assessments,*  ani 

**  unposititms,**  do  not  extend  to  the  erection  of  a  party  wall —  LiAVd  tax  —  StaL  38 
Geo.  3.  cc  5.  ^  60.  —  Judgment  of  Chief  Justice  Halt  in  Brewster  v.  Elitehin  -^ 
Land  tax  considered  as  a  tenants  tax  ^-Anet  rent  is  a  sum  to  be  paid  to  the  leai^ 
lord  dear  of  all  deductions  —  Amount  of  land  tax  which  tenant  ought  to  pay  onbehaf 
of  hie  landlord'^  Bedemption  of  land  tax  by  landlord  during  the  existence  of  a  kme 
of  property  demised  at  one  third  of  its  annual  value  —  Judgment  of  Mr.  Jiatiet 
Bayley  in  Ward  v.  Const  — -  Grantee  of  fee-farm  rent  when  entitled  to  receive  At 
entire^  Consequence  of  omission  to  Muct  land  tax — Judgment  of  Chief  Justiee 
DaBas  in  Andrew  v.  Hancock^ —  Where  tenant  not  bound  to  pay  Ae  land  tax^ 
Plea  in  bar  hdd  bad  for  not  specifically  stating  when  amount  of  taxes  were  assested, 
paid,  or  had  become  due  —  Chuech  and  pooe's  eatbs. 

14j.  Insurance  of  Property,  pp.  1098 — 1100. 

Where  covenants  to  insure  do  and  do  not  run  with  'the  land^^  TenatU  to  heep  premiset 
in  repair f  and  effect  an  insurance  thereon  does  not  rdease  him  from  liability  to  rtpcat 
irrespective  of  the  ineurance  ~^  Where  covenant  not  void  for  uncertainty —  Where 
covenant  broken  by  reason  of  the  non  payment  of  the  premium  —  Omission  to  intere 
must  be  proved  by  theplainiiff —  Equitablx  exlikpI 

15.  To  repair,  pp.  1100—1110. 

General  responsibility  of  landlord  and  tenant  to  repair  —~  Liability  of  assignees  under  e 
void  lease  —  Yearly  tenants  not  bound  to  do  sidtstantial  repairs  —  Taumts  hebHny 
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0Ber  tfltr  expiraiUm  nfUmir  termt —  CoMsnivciioir  or  aokkkmxiits  to  kkpaik  — 

ISvaJMi  to  b0  kept  m  tenamitMe  rtpahr  ^  Judgment  of  Chief  JuMtioe  Tindoi  «•  Gut- 

teridge  «•  Mimyard  —  Where  tenant  eon  quit  hie  premieee  from  being  unwholeeome 

or  in  want  ofrqndr  -—  ConeuaMt  to  take  down  and  rdmUd  houeee  eaiiejled  by  eub- 

etanikd  rqmatkme  —  Where  ** tneide painting**  must  be  kqrt  up  —  Where  covenant 

eelhf  txtend*  to  new  ereetione  —  Mere  eovenants  to  repair  not  broken  bg  aUeratione  and 

mprmwrni'iift  —  QuaUfieation  of  the  righte  of  landlord  to  enter  hie  tenants  premieee  to 

vkm  npaire  —  PuKUxt  which  fall  within  a  coTXVAinF  to  axtair  —  Haehe  m 

•  eteUe —  Trade  Jlxtmree  —  Erection  ofpartg  waUe  under  etat.  14  Geo.  S.  c.  78.  — 

J¥epertg  deetroged  bg  Ughtmng^^bg  Mng's  enemiee — big  fire  —  Bkkach  or  coyer- 

rAMTS  TO  KKPAIB, —  To  keep  buHdinge  in  repaxr  —  To  leave  buildings  in  ae  good 

etate^  ae  tkeg  were  upon  entrg  —  Buildings  become  ruinoue  bg  accident — Cutting  down 

tiaaber  —  JBreakia^  up  a  pavement  — •  Carrging  awag  locke  and  kegs  —  Shelves, 

^  —  Putting  down  briek  watts  —  Doorway  broken  through  party  watte  —  Convertm 

hsg  dweOing  houee  into  a  store — Dsclakatioh  avd  PLXAmiros  —  £tidkmck~-> 

Stats  of  premieee  at  the  commencement  of  the  term  —  What  ie  not  a  sufficient  acknoW' 

Udgmenl  bg  tenant  ofkie  UabiRtg  to  repair  ~—  Where  an  eufreement  ie  evidence  againet 

a  de^ndant  though  nopartgto  it — Jurg  can  inquire  whe^er  houes  woe  old  or  new  at 

tie  tbme  of  the  demiee  -—  Damaoxs^  Criterion  for  estimating  —  Survivor  of  two 

CO  heiressse  can  recover  damagee  for  a  period  previous  tathe  death  of  her  co-heinee  — 

Where  Ae  court  wttt  r^uee  to  dietwrb  a  verdietfor  excess  cfdamageSf  or  order  a  ver- 

diei  to  be  entered  for  inereaeed  damages, 

16«  Covenant  to  use   and  deliver  up  Land  in  a  husbandlike 
Manner,  and  not  to  plough  Meadow,  pp.  1110,  1111. 

17.  Restrictino  the  Exercise  of  particular  Trades,  pp.  1111— 

1120. 

L  Gsn&ALLT,  pp.  Ull — 1113. 

Jue^Hunts  of  Mr.  Justice  Beet  t»  Homer  v.  Aifafbvd—  Xord  Abinger  in  Wallis  v. 
Day —  Chief  Juetice  Tindal  in  Homer  v.  Graces. 

II.  Valid  CorxvAiiTSy  pp.  1 11 S— 1116. 
IIL  ImrAUB  CafBMAara,  pp.  1116, 1117. 

;iy.  BuACB»  pp.  1117, 1118. 

T.  Watba,  p.  1118. 
VL  DicukAATiov  Aim  Plkasihos,  pp.  1119, 1120. 

18.  For  Renewal,  pp.  1120— 112S. 

DisiiuSnation  to  construe  a  covenant  to  be  one  of  perpetual  renewal  —  Conetruetion 
of  eovenante  governed  bg  the  intention  and  not  by  the  acts  ofAe  parties  —  Where  a 
strict  perfirmanee  of  a  covenant  wiBnot  be  enforced^  Ejffect  of  heeee  being  guilty  of 
hehee  in  claiming  Ide  rauwa/ —  Covenant  for  renewal  not  incontietent  wUh  a  covo- 
nant  to  let^  ffu  ae  a  truetfor  creditors  —  Neceedtg  of  eurrendering  exieting  intereete 
«-  Covenante  for  renewoi  by  ckarittMe  Jbundatione  —  Worde  not  eonetituting  a 
covenant  for  perpetual  renewal —  Promiee  to  renew  bg  letter-^  Bkxach  and  rxii« 


19.  Not  to  alien  or  assign  without  License,  pp.  1123 — 1125. 

20.  Reference  to  Arbitration,  p.  1125. 

21.  To  surrender  Copyholds,  pp.  1125, 1126. 

28.  To  surrender  or  determine  the  Term,  p.  1126. 

23.  What  a  Breach,  pp.  1126^1128. 

24.  Waver  of  Forfeiture,  pp.  1128, 1129. 


26.  RiOHTs   AMD  Liabilities    or    Covehamtor   ano   Covbmamtu 

generally;  and  herein  of  joint  and  several  Covenant!, 
pp.  1129—1183. 

S6.  Actions  fix  and  against  Exbcutobb,  &c,  pp.  1154^1136. 

27.  Heirb,  PP.11S8,  1159. 


-Dbvisbes,  pp.  1139,  1140i 


29.  Covenant  bt  the  Assignee,  p.  1140. 

SO.  Rights  and  Liabilities  dndbr  Stat. 32 Hen. 8.  cSi.  pp.  lUl- 
114«. 

31.  Covenant  by  Hdsband  and  Wife,  p.  tl4>8. 

32.  Tbnants  in  common,  p.  1148. 

33.  Declaration,  pp.  1148— II5S. 

PimM  —  i\n4uj  —  AataiMat  of  dMd  —  ^iMnMRl  of  tni^  —  Profeit 

34.  Pleadings,  pp.  1159—1169. 

I.  Or  THi  Plxa  «r  omk  ComrAxn  ih  u>,  p.  1159^ 
XL  NtLBAsntturTsraums,  pp.  1159— 1163. 

IIL    NoMin  TACTDK,  pp.  116S,  I1S3. 

IV.  NmiHrmson  CoFTivTiaidii,  pp.  1163,  1164. 

V.  FuFouuHci,  pp.  1164, 1165. 
VL  RiLBASi,  pp.  II65,  1166. 
VII.  Sn-OFT,  p.  1166, 
VIII.  AccokD  AiTD  SATuricnoH,  1^.1166,1167. 
IX.  E-neaon,  pp.  1167, 1168. 
X.  InAKCT,  p.  1I6S,  1169. 

35.  Evidence,  pp.1169,  1170. 

Heniiff  net  aBmetd  to  go  into  eviiUnci  tff  m^r  luttir  onti^thi  dttd  ditland  ■)»■— 
Brtath  aarrmmHa  a  piartiailar  matltr —  Tednical  exprntiau —  WJiert  oA/fmi 
<ff  a  dMtf  M(  0(4  riJMiiimftr  miut  bt  pnwn  —  Ami  truUna  imiibmimibb.  to  tHM- 
dittaibtd —  3bm  aniffiumemti,  witn  praumtd —  Primi  ficit  midata  ^m^ 
bttiMg  —  DteripUai  ^  fawl  ill  a  ItBM  u  per  se  nufewn  —  Wlun  kttor  mm  fnn 
tlu  timtqfa  dnuM— Aasoipetauy  iffvittu, 

36.  Statute  of  Limitations  —  Particulars  of  Demand— Pai- 

ment  of  Monks  into  Court  — Staying  Proceedings — Wbh 
OF  Inquiry  .—  Damages  —  Costs  —  Judgment  —  ExEcnnoHi 
pp.1170— U72. 
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1.  Defined. 


The  word  "  covenant  **  seems  to  be  borrowed  from  the  Latin  convenire      DsriKZD. 
or  cctwetUui,  which  signifies  a  miltual  agreement  and  accord»  upon  con- 
ditions propounded  and  accepted  by  the  parties  concerned. 

A  eoTCDant  then  is  a  mutual  consent  and  agreement  entered  into  between 
pexsoDS,  whereby  they  stand  bound  to  each  other  to  perform  the  con- 
ditions contracted  and  indented  for;  so  that  a  covenant  in  this  larger 
s&Bse,  is  the  very  same  thing  with  a  contract  or  bargain. 

fiat  the  word  is  generally  taken  in  the  law  of  England,  and  indeed  is  Covenant  only 
iere  considered  in  a  more  restrained  sense,  and  applied  only  to  an  agree-  *PP^®"  *®  "Jl 
ment  in  writing  under  seaL*  writing  under 

By  covenants,  therefore,  are  meant  those  clauses  of  agreement  contained  ""^^ 
io  a  deed,  whereby  either  party  stipulates  for  the  truth  of  certain  fkcts,  or 
binds  himself  to  perform  or  fbrbear  dt>ing  some  thing  to  the  other.  For 
the  breach  of  these  covenants  the  party  injured  is  entitled  to  relief  by  an 
action '  or  writ  of  covenant  against  the  covenantor,  founded  on  the 
deed.(l) 
But  the  word  '<  covenant  ^  is  not  a  word  .of  art,  and  essential  to  the  The  word  **  co- 

constitation  of  a  covenant,  for  any  words  in  the  deed,  in  what  part  soever  ▼enant"  not 
»       ,         ■  .  «  .  essential  to  the 

foimd,  from  which  the  intent  of  the  parties  to  enter  into  the  engagement  constitution  of 

can  be  collected,  are  effectual  for  that  purpose.  (2)  a  covenant 

Covenants  are  distinguished  into  express  and  implied  covenants :  express,.  Covenants  dis- 

vhen  they  are  expressed  in  the  deed ;  implied,  when  the  deed  doth  not  tinguished  into 

•  *  /  express  and  im- 

express  them,  but  the  law  doth  make  and  supply  them.  (3)  plied  covenants. 

They  are  distinguished  also  into  real  and  personal :  real,  when  they  pass  Real  and  per- 

land,  or  are  annexed  to  and  run  with  land ;  personal,  when  they  attach  "^"^ 
upon  or  ran  in  the  personalty,  and  charge  or  benefit  some  person  in 
particular. 

Personal  again  may  be  distinguished  into  such  as  are  transitive  or  intran-  Transitive  and 

ritiye :  intransitive,  when  the  duty  of  performing  them  is  limited  to  the  "'^•°s**»y®- 
covenantor  himself ;  transitive,  when  it  passes  to  his  representatives. 

Covenants  again  are  divided  into  affirmative  and  negative,  as  they  may  Affirmative 

be  in  the  one  or  the  other ;  and  into  covenants  executed  and  executory :  ^^  negative, 

the  former  referring  to  a  thing  as  done  already,  the  latter,  providing,  that  ^^^^^JJ^jy 
it  shall  be  done  hereafter. 

A  covenant  is  not  a  duty,  nor  cause  of  action,  till  it  be  broken ;  so  that  A  covenant  is 

it  is  not  discharged  by  a  release  of  all  actions ;  and  when  it  is  broken,  the  ^^  of  ietion' 

action  is  not  founded  merely  on  the  specialty,  as  if  it  were  a  duty,  but  till  it  be 

savours  of  trespass,  and  sounds  in  damages,  and  therefore  an  accord  is  a  broken, 
good  plea  to  it  (4) 

Covenant  does   not  lie  upon  a  verbal  agreement,  neither  can   it  be  Covenant  must 
grounded  without  a  writing,  except  it  be  by  a  special  custom,  as  in  London,       "^  wntmg. 
<H*  by  the  custom  of  any  other  place,  though  such  custom  shall  be  taken 
strictly.  (5) 

(1)  3  Bac  Abr.  Covenant,  836,  337.  (3)  Touchst.  by  Atherley,  160. 

(2)  PorUr    v.   Sweinamt    I    Leon.    824.         (4)  Eelet  v.  Lambert^  Aleyn,  39. 
Sty.  406.  (5)  Touchst.  by  Atherley,  161. 
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medy. 


Corenant  re- 


2.  Covenant  generally. 

The  action  of  covenant  being  for  the  recovery  o£  damages  for  the  non  per- 
formance of  a  contract  under  seed,  differs  very  materially  from  the  actions  of 
assumpsit  and  debt  Assumpsity  though  for  the  recovery  of  damages,  is  not 
in  general  sustainable^  where  the  contract  was  originally  under  seal^  or  where 
a  deed  has  been  taken  in  satisfaction ;  and  though  debt  is  sustainable  upon 
a  simple  contract,  a  specialty,  a  record,  or  a  statute,  yet  it  lies  only  for 
the  recovery  of  a  sum  of  money  in  numero,  and  not  where  the  damages 
are  unliquidated  and  incapable  of  being  reduced  by  averment  to  a  cer- 
tainty. 

But  covenant  and  debt  are  concurrent  remedies  for  the  recovery  of  any 
man^  demand,  where  there  is  an  express  or  implied  contract  in  an  instru- 
ment under  seal  to  pay  it ;  but  in  general,  debt  is  the  preferable  remedy, 
as  in  that  form  of  action  the  judgment  b  final  in  the  first  instance,  if  the 
defendant  do  not  plead. 

Where  the  declaration  stated  that,  by  an  indenture  made  between  R.  R< 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  the  defendants  of  the 
third  part,  the  defendants  covenanted  to  pay  the  plaintiffs  100/.  on  the  Slst 
of  August  then  next ;  and  the  plea  set  out,  on  oyer,  an  indenture,  by  which 
(after  reciting  that  in  consideration  of  300/.  and  100/.  paid  to  R.  R.  by 
the  plaintifi}  R.  R.  mortgaged  certain  premises  to  the  plaintiff;  and  that 
the  defendant  and  R.  R.,  for  more  effectually  securing  the  repayment  of 
the  said  sum  of  100/.  and  interest,  covenanted  with  the  plaintiff  to  pay  that 
sum  and  interest  on  the  31st  of  August  then  next :  —  It  was  held,  that  this 
was  an  absolute  covenant  to  pay  a  sum  of  money  on  a  day  certain,  on 
which  debt  might  be  maintained.  (1) 

Where  an  entire  sum  is  by  deed  stipulated  to  be  paid  by  instalments, 
and  the  whole  is  not  due,  nor  the  payment  secured  by  a  penalty  (2),  co?e- 
nant  is  the  proper  mode  of  procedure.  It  is  frequently  more  advisable  to 
proceed  in  covenant  on  a  lease,  &c.  for  general  damages,  than  to  declare 
in  debt  for  a  penalty,  securing  the  performance  of  a  covenant ;  because,  if 
the  party  elect  to  proceed  for  the  'penalty,  he  is  precluded  from  afterwards 
suing  for  general  damages;  and  he  cannot,  in  case  of  further  breaches, 
recover  more  than  the  amount  of  the  penalty ;  and  in  many  cases,  before  he 
can  issue  execution,  he  must  proceed  under  stat  8  &  9  Will.  3.  c.  11. ; 
whereas,  if  he  proceed  in  covenant  for  every  repeated  breach,  he  may 
ultimately  recover  beyond  the  amount  of  the  penalty.  (3)  And  where 
rent  is  due  upon  a  lease,  and  there  has  also  been  another  breach,  as  for 
not  repairing,  for  which  the  plaintiff  claims  unliquidated  damages,  covenant 
is  preferable  to  debt ;  because  in  the  former,  both  the  breaches  of  covenant 
may  be  included  in  one  action,  and  damages  for  the  whole  demand  may  be 
recovered.  (4«) 
Sometimes  covenant  is  sustainable,  although  it  relates  to  matter  in  pre- 


(1)  EvoMM  T.  Jonet,  7  Dowl.  P.  C.  482. 
(8)  Com.  Dig.  Action  (F.).      2  Saund. 
SOS.  «.  (b.) 
(3)  Sird  ▼.  RandaUt  3  Burr.  1345.     1 


Ld.  Raym.  314.     Harriwn  y.  Wrigldt  IS 
East,  347,  348. 
(4)  1  Chitt.  PL  118. 
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ioUiy  as  that  the  covenantor  is  seised  and  hath  good  title  (1),  though  it  is      Cotkxant 
said,  that  in  general  covenant  will  not  lie  on  a  contract  in  presently  as  on  a     °""*^''''^' 


covenant  to  stand  seised ;  or  that  a  certain  horse  is  yours,  or  shall  hence-  lating  to  matter 
forth  be  the  property  of  another.  (2)  **  presenti. 

Covenant  is  the  usual  remedy  upon  indentures  of  apprenticeship  against  Particular 
the  master  for  not  instructing  his  apprentice,  or  against  the  party  who  yenantoon*'^ 
coveDanted  for  the  due  service  of  such  apprentice ;  but  it  will  not  lie  against  vhich  coyenant 
an  in&nt  apprentice.  (3)     It  lies  also  on  articles  of  agreement  under  ^^ 
seal  (4),  or  deeds  for  separate  maintenance  (5) ;  and  on  covenants  in  deeds 
of  conveyance,  &c.  for  good  title,  &c.(6);  on  charter-parties  of  affreight- 
ment (7) ;  on  policies  of  insurance  under  seal  against  fire,  &c.  (8) ;  and 
on  annuity  and  mortgage  deeds  ;  though  debt  in  the  last  instances  is  in 
general  preferable  when  the  demand  is  for  money:   and  it  seems  that 
covenant  lies  on  a  bond,  for  it  proves  an  agreement.  (9) 

Covenant  may  be  supported,  although  the  covenantee  did  not  sign  the  Coyenant  may 
indenture  (10) ;  and  in  the  case  of  a  deed-poll,  a  stranger  to  it  may  sue  on  ^Jf"^^*^'^ 
a  covenant  therein  to  pay  hini  a  sum  of  money»  though  it  is  otherwise  in  coyenantee  did 
the  ease  of  a  deed  inter  partes,  (11)  pot  sign  the 

Covenant  will  lie  against  the  lessee  or  patentee  of  the  crown,  although  ^  ^  ^^^ 
he  did  not  seal  the  lease  or  any  counterpart  of  the  lease,  it  being  matter  tcntee  of^T 
of  record,  and  the  lessee's  acceptance  of  the  demise  being  in  such  case  as  crown, 
obligatory^  as  an  express  covenant.  (12) 

If  a  lessee  by  deed-poll  assign  the  term,  although  in  express  terms  <<  stib' 
jeet  to  the  covenants  in  the  lease,"  it  seems  that  his  proper  remedy  against 
the  assignee  for  not  performing  the  covenants,  is  an  action  of  assumpsit^ 
not  an  action  of  covenant,  the  assignee  not  having  executed  any  deed 
covenanting  to  perform  the  covenants  in  the  lease.  (13) 

Covenant  is  also  the  usual  remedy  on  leases  at  the  suit  of  the  lessee,  his  I^eaaes. 
executor,  or  assignee,  against  the  lessor,  &c  for  the  breach  of  a  covenant 
for  quiet  enjoyment,  &c. ;  and  by  the  lessor,  &c  against  the  lessee,  &c.  for 
Don  payment  of  rent,  not  repairing,  &c 

But  covenant  will  not  lie  for  the  disturbance  of  a  close,  where  the  demise  Distuit>ance  of 
is  of  land,  except  a  close  (14) ;  but  if  the  exception  be  of  a  thing  dehors  to  ^  ^°*^ 
the  lessor,  as  a  way,  common,  estovers,  or  other  profit  apprendre^  that  is 
equivalent  to  an  engagement  by  the  lessee  for  the  lessor's  enjoyment :  the 

(1)  Xuydbn  y.   Nat^  4  M.  &  S.   53.  Htby  y.  Hak»,  3  Ley.  119.      Hardr.   178. 

8  Wood.  85,  86.     Browning  y.  Wright,   S  Com.  Dig.  Coyeyant  (A.2.)* 
B.  &  P.  13.    2  Saund.  181.  (b.)     Adanu  y.         (10)  2  EoL  Abr.  22.,  Faits  (F.),  pi.  2. 

(jAmj,  s  Bing.  656.  Lutw.  305.     Com.  Dig.  Covenant  (A.  1.). 

(9)  Plowd.  308.     Fineb,  49.  (b.)     Com.  PeirU  y.  Bury,  3  £.  &  C.  353. 
IXg.  Coyenant  (A.  1.).    Vin.  Abr.  Covenant        (11)  Com.  Dig.  Covenant  (A.  1.).    iChitt. 

( A-X  pi  5.  (  G.  3. )     Flatt  on  Covenants,  4.  PI.  1 1 9. 

(3)  G^bat  y.Fletcher,  Cro.  Car.  179.  (12)  Ewre v. Strickland,  Cro.  Jac.  240.399. 

(4)  BoOes  v.  Carr,  3  Swanst  647.  521.      Com.  Dig.  Covenant  (A.  1.).     Vin. 

(5)  Nmte  y.  Craig,  2  N.  R,  148.  Abr.  Covenant  (B.),  pL  1.     Piatt  on  Cove- 

(6)  2  Saund.  175.  178.  181.     HoweM  v.  nants,  9,  10. 

Bnukjidd,  2  B.  &  P.  13.     3  East,  491.  (13)  Burnett  v.  LyncA,  5  B.  &  C.  589. 

(7)  BandaUr.  Lynch,  12  East,  1 79.  White  602.  8  D.  &  R.  368.  S.  C.  case  lies,  ibid., 
▼•  PlaHdu^  ibid.  578.  583.      6  Moore,  415.  sed  vide  Hawkins  v.  Sherman,  3  C.  &  P.  462. 

(8)  Worakg  y.  Wood,  6  T.  R,  710.  2  (14)  Buseel  {Lady)  v.  GuboeU  Cro.  Elix. 
Mtrsh.  601.  ».  (a.)  Stat  6  Geo.  1.  c.  18.,  657.  Mod.  553.  Wileon  v.  WeHeh,  1  Rol. 
MrfvideeMoore,  199.  202.  Abr.  103.      Clanriekarde'e  ease.  Hob.  276. 

(9)  HoOee  v.  Carr,  3  Swanst  648.     Ket.  *  Liford'e  ease,  11  Co.  5a  (b.) 
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exception  amounts  to  a  resenration  of  a  newly  created  way,  &c.  and  there* 
fore  covenant  lies.  (1) 

But  a  reservation  of  a  liberty  to  take  certain  property  upon  the  premises 
assigned,  differs  from  a  covenant.  (2) 


CoVBTKUCTIOir 
OF  COTINAKTS 
OXKBKALLT. 

Contract!  to  be 
taken,  accord- 
ing to  the  intent 
of  the  parties, 
expressed  by 
their  own 
words. 


Equiyocal 
language. 


Expoution 
must  be  upon 
the  whole  in- 
strument 


S.  Construction  of  Covenants  obnerally. 

All  contracts  are  to  be  taken  according  to  the  intent  of  the  parties,  ex- 
pressed by  their  own  words,  for  "  benigne  sunt  faciende  interpretationes 
chartarum  propter  simplicitatem  laicorum^  et  verba  intentioni  non  ^  contra 
debent  inservire." 

If  there  be  any  doubt  in  the  sense  of  the  words,  such  construction  will 
be  made  as  is  most  strong  against  the  covenantor,  lest,  by  the  obscure 
wording  of  his  contract,  he  should  find  means  to  evade  and  elude  it(S) : 
— the  maxim  being,  '<  verba  chartarum  fortius  accipiuntur  contra  profe- 
rentem." (4) 

In  the  construction  of  a  covenant  no  attention  is  paid  to  the  acts  of  the 
parties,  or  the  interpretation  they  may  put  upon  it  (5) ;  but  where  a  deed 
has  been  incorrectly  or  metaphorically  settled,  it  has  been  deemed  the 
safer  rule  to  adhere  to  the  language  used,  and  to  construe  the  instrument 
according  to  its  letter.  (6) 

The  rule,  that  the  words  of  a  covenant  are  to  be  taken  more  strongly 
against  the  covenantor,  must  not  be  rigorously  insisted  upon,  nor  indeed 
is  it  of  universal  application.  The  true  key  to  the  exposition  of  covenants 
is  the  intention  of  the  parties ;  and  a  rule,  which  founds  itsdf  upon  a  pre- 
sumption of  intent,  as  this  does,  must  give  way  to  that  clearer  evidence  of 
intent,  which  is  to  be  collected  from  the  whole  context  of  the  instrument, 
and  its  general  scope  and  design.  (7) 

'<  Exposition  must  be  upon  the  whole  instrument,  ex  anteeedenHhusetcon- 
sequeniilnUf  and  according  to  the  reasonable  sense  and  construction  of  the 
words."  (8)  Thus  Plowden  says,  **  the  scope  and  end  of  every  matter  is 
principally  to  be  considered ;  and  if  the  scope  and  end  of  the  matter  be  satis- 
fied, then  is  the  matter  itself  and  the  intent  thereof  also  accomplished."  (9) 


(1)  Cole*»  cate,  1  Salk.  196.  Bush  t. 
Cole,  12  Mod.  84.  Carth.  232.  1  Show. 
388.  nom.  Bush  v.  Cali$,  Co.  Litt.  47.  (a.) 
Pliitt  on  Covenants,  32. 

(2)  Tuekennan  y.  Tuckermanf  Lutw.  334. 
Stevetu  T.  Ckarrington,  1  Doug.  27.     BrctiU^ 

ford  ▼.  Ptiraong,  Lutw.  308. 

(3)  2  Bac.  Abr.  Covenant  (F.),356. 

(4)  Love  Y.  Pares,  13  East,  86.  Flowd. 
287.  Rubery  T.  Jervoke,  I  T.  R.  234. 
FouOe  V.  WeUh,  1  B.  &  C.  35.  ShrewOnay 
{Earl  of)  V.  Gould,  2  B.  &  A.  494. 

(5)  Baynham  v.  Guy*s  Hospital,  3  Ves. 
298.  Eaton  v.  Lyon,  ibid.  694.  Moore  v. 
Foley,  6  ibid.  237.  Iggvlien  t.  May,  9  ibid. 
333. 

(6)  Doe  d.  Spencer  v.  Godwin,  4  M.  &  S. 


265.  Crisps,  Pnee,  5  Taunt.  548.  TouefasL 
by  Atherley,  86.  ».   208.  ». 

(7)  2  Bac.  Abr.  Covenant  (F.),  361. 
Howell  V.  Richards,  11  East,  639. 

(8)  Per  Lord  EUenborough  in  JgpSdsm. 
V.  May,  7  East,  241.  Trenchard  v.  HosHns, 
Winch,  93.  Doe  d.  Spencer  v.  Godwin,  4 
M.  &  S.  265.  Barton  v.  Fitzgerald,  15 
East,  541.  Doe  d.  Bish  v.  Keeling,  1  BL  & 
S.95.  SickUmore  v.  ThisOeton,  6  ibid.  IS. 
Earl  of  Clanriekarde's  ease.  Hob.  275. 277. 
Noke's  case,  4  Co.  81.  (a.)  Kingeton  v.  Pres- 
ton, 2  Doug.  689.  Pigot  v.  Bridge,  I  Vent 
292.  Ferrers  y.  Newton,  1  Sid.  312.  Foord 
v.    Wilson,    2  Moore,  592.      Glazthrook  v. 

Woodrow,  8  T.  R.  370. 

(9)  Plowd.  1 8.,  c\X.per  Lord  EUenborough, 
8  East,  89. 
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Lord  Hobart  also  coincides  in  the  same  views,  saying,  "  the  law,  being  to   CoKrraucrioK 
judge  of  an  act,  deed,  or  bargain,  consisting  of  divers  parts,  containing  the  obj,b^^llt*™ 

will  and  intent  of  the  parties,  all  tending  to  one  end,  doth  judge  of  the   

whole,  and  gives  every  part  his  office  to  make  up  that  intent,  and  doth  not 
break  the  words  in  pieces."  (1)  And  exposition  will  sometimes  be  made  of 
deeds  contrary  to  grammatical  construction.  (2) 

Ezpodtion  should  be  made  of  the  deed  so  as  to  support,  rather  than  Construction 
anDol,  the  transaction ;  tU  res  mogU  valeat  guam  pereat.  (S)     Thus,  the  ^J^""^^^  ort"  f^* 
lenor,  after  a  demise  of  certain  premises,  with  a  portion  of  an  adjoining  the  covenant.  • 
yud,  covenanted  that  the  lessee  should  have  '*  the  use  of  the  pump  in  the 
jud  jointly  with  himself  whilst  the  same  should  remain  there,  paying  half 
the  expenses  of  the  repurs  :  " — It  was  holden,  that  the  words  '<  whilst," 
&C.  reserve  to  the  lessor  a  power  of  removing  the  pump  at  his  pleasure ; 
wad  that  it  was  no  breach  of  the  covenant,  though  he  removed  it  without 
reasoDable  cause,  and  in  order  to  injure  the  lessee.    But  without  those 
wordsy  it  would  have  been  a  breach  of  covenant  to  have  removed  the 
pump.  (4) 

The  lessee  of  a  coal-mine,  who  covenants  to  pay  a  certain  share  of  all 
such  sums  of  money  as  the  coal  shall  sell  for,  at  the  pit's  mouth,  is  not 
liable  imder  that  covenant  to  pay  to  the  lessor  any  part  of  the  money  pro- 
duced by  sale  of  the  coals  elsewhere  than  at  the  pit's  mouth.  (5) 

By  deed  B.^  for"  himself,  his  heirs,  executors,  and  administrators^  cove- 
nanted thait  for  and  notwithstanding  any  act  done  by  him  (B.^  it  should 
be  lawful  for  A.  to  receive  certain  money,  debts^  and  premises  thereby 
assigned,  without  any  let,  suit,  interruption^  or  dental  of  R,  his  executors 
or  administrators,  or  any  person  claiming  under  him  or  them: — It  was 
hdd,  that  the  words,  ^  for  and  notwithstanding  any  act  done  by  B.,"  being 
inconsistent  with  the  subsequent  part  of  the  covenant,  ought  to  be  rejected^ 
and,  therefore,  that  it  was  a  sufficient  breach  of  that  covenant  to  allege  a 
receipt  of  the  money  by  the  executor  of  B.,  in  respect  of  the  contracts 
mentioned  in  the  indenture.  (6) 

A.  conveyed  to  B.  in  fee,  a  messuage,  buildings,  yard,  gardens,  and  home- 
stead, with  the  appurtenances,  and  certain  closes  of  land,  excepting  all 
mines  of  coal  under  the  said  lands  and  hereditaments;  With  liberty  to 
enter  and  sink  pits  for  getting  all  such  coal,  and  to  erect  engines  and  make 
drains,  &c.  necessary  for  working  the  coal ;  except  as  to  such  lands  as  lay 
within  150  yards  of  the  messuage  and  buildings,  and  except  any  home- 
stead :  — It  was  held,  that  the  seller  thereby  reserved  to  himself  the  right 
to  dig  coals  under  the  messuage,  buildings,  and  homestead,  and  within  150 
yards  of  the  same  respectively ;  but  was  not  entitled  to  sink  pits,  erect 
engines,  or  make  drains,  within  150  yards  of  the  messuage  or  buildings,  or 
within  the  homestead.  (7) 

In  order  to  effect  the  evident  intention,  the  word  ^  and  **  has  frequently,  The  word 

**  and  *'  has  re> 

(1)  Hob.  875.  (4)  Rhodes  v.  BuUard,  7  East,  116.     3 

(2)  Fauwtain  v,  Gmiven,  2  Show.  5S3.     Smith,  173. 

Comb.  59.     Skin.  146.,  ef  vide  Co.  Litt         (5)  Gifton  v.   WabnesUy,  5  T.  R.  564. 
219.  (b.)  S.  P.  Gerrard  v.  aifton  (in  error),  7  ibid. 

(3)  Touehit.  by  Atherley*  166.     Smith    676.     1  B.  &  P.  524. 

T.  Baukhmret,  3  Atk.  136.  (6)  Bekher  t.  Sikett  8  B.  &  C.  185. 

(7)  Bowkr  ▼.  WoBeyi,  15  East,  444. 
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COKSTBUCTIOK 
or  COVXHAHTS 
GSNXRALLT. 

ceived  a  dii- 
junctive  con- 
struction, and 
the  word  •<  or  " 
a  coojunetiye 
one. 

Deed  operating 
in  different 
ways. 


Reasonable 
time  allowed 
for  p^orm- 
ance. 

Where  cove- 
nantor will  be 
absolved  from 
liability. 


both  in  deeds  and  wills,  received  a  disjunctive  construction)  and  the  word 
«  or  "  a  conjunctive  one.  (1) 

When  a  deed  may  op'erate  in  different  ways,  the  person  to  whom  it  v 
made  shall  have  his  election  which  way  to  take  it.  As  if  a  deed  of  grant 
be  made  by  the  words  **  dedi  et  concesH  ;  "  this  in  law  may  amount  to  a 
grant,  feoffment,  gift,  lease,  release,  confirmation,  or  surrender,  and  it  is  in 
the  choice  of  the  grantee  to  plead  or  use  it  one  way  or  the  other.  (2) 

If  a  covenant  have  been  changed  by  a  subsequent  parol  .agreement,  and 
another  contract  substituted  in  lieu  of  the  former,  such  parol  agreenent 
caiii  neither  be  the  foundation  of  an  action  of  covenant  (S),  nor  pleaded  in 
bar  to  an  action  brought  on  the  original  contract  (4);  but  it  may  be  the 
subject  of  an  independent  action  of  assumpsit  (5) 

Where  no  time  is  limited  for  the  doing  of  a  thing,  it  shall  be  done  a 
a  reasonable  time.  (6) 

If  a  covenant  be  once  properly  performed,  the  covenantor  will  be  absolved 
from  all  liability,  although  the  performance  may,  by  matter  subsequent,  be 
defeated  or  rendered  unavailing.  (7) 


PXRSONS  IT 
AKD  WITH 
WHOM  COVB- 
KAXTS  CAH  AKD 
CAKKOZ  BE 
MADK. 

Persons  ca- 
pable of  con- 
tracting. 

Aged  persons. 

Feme  covert. 


Husband  with 
wife. 


Infants. 


4j.  Persons  by  and  with  whom  Covenants  can  and  cannot 

BE   MADE. 

All  persons  of  sufficient  legal  capacity  can  bind  themselves  by  cove* 
nant 

Old  age  in  the  covenantor,  in  the  absence  of  fraud,  b  not  a  ground  for 
annulling  an  improvident  agreement.  (8) 

A  feme  covert  during  coverture  is  incompetent  to  bind  herself  or  hus- 
band by  covenant  (9),  unless  authorised  by  the  husband.  (10) 

But  marriage  will  not  defeat  a  covenant  previously  entered  into  by  the 
woman  with  a  third  person  (11);  and  an  action  will  in  some  cases  survive 
against  the  wife  after  her  husband's  decease.  {12) 

On  account  of  the  consolidation  of  the  legal  existence  of  husband  and 
wife,  his  covenant  with  her  is  completely  ineffectual  (13);  but  a  oovenaot  by 
A.  with  B.  to  stand  seised  to  the  use  of  his  ( A.'s)  wife,  will  raise  an  use  in 
favour  of  the  wife,  which  will  be  executed  by  the  statute  of  uses,  and  thus 
vest  the  estate  in  her.  (14>) 

Covenants  by  infants  are  mere  nullities.  (15)  An  exception  exists  vith 
respect  to  London,  because  there  an  action  of  covenant  will  lie  against  an 
infant,  as  if  he  were  a  man  of  full  age.  (16) 


(1)  Touchst  by  Atheiley,  86.  n. 

(2)  HeywartFt  case,  2  Co.  35.  (a.) 

(3)  Littler  t.  HoOandf  3  T.  R.  590. 
Heard  v.  Wadham,  1  East,  619. 

(4)  Ibid. 

(5)  Heard  y.  Wadham,  1  East,  619. 

(6)  Pexpowt  Y.  TkinMebye,  1  RoL  Abr. 
441.  ChaUoner  v.  Damee,  1  Ld.  Raym.  402. 
PeeUr  y.  Carter,  1  Rol.  Abr.  438. 

(7)  Leigh  t.  Hanmer,  1  Leon.  52.  Btmlm 
ter  V.  Ford,  1  Sid.  76. 

(8)  Lewie  v.  Plead,  1  Ves.  jun.  19. 

( 9}  Ste.  John  (Lord)  y.  SL  John  (  Ladjf),  1 1 


Ve^  531.      White  y.  C^jfler,  1  Esp.  N.  F.  C 
200.     45Edw.  3.  11,  12. 

(10)  Ibid. 

(11)  >4nofi.  6  Mod.  239. 

(12)  WoHon  V.  Hek,  2  Saund.  177. 

(13)  Co.  Litt.  112. 

(14)  Ibid,  (a.)    27  Hen.  8.  10. 

(15)  Famehamy,  Atkins,!  Sid.  44B.  Co. 
Litt.  172.  (a. )  Baylie  y.  Dineiey,  3  M.  &  & 
482.     Gylbert  v.  Fletcher,   Cro.   Car.  179. 

WhitUy  y.  Loflus,  8  Mod.  190. 

(16)  Horn  v.  Chandler,  I  Mod.  S71. 
LiUy's  case,  7  ibid.  1 5.  Walker  y.  Niehobeih 
Cro.  Eliz.  652. 
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Bet  if  an  infant  and  one  of  full  age  jointly  and  seveTally  covenant  for  Psuons  nr 
the  payment  of  an  annuity  to  a  third  person^  a  plea  that  his  co-covenantor  ^^  ^^ 
was  an  iufan^  is  not  admissible  to  protect  the  party  of  full  age  from  the  vants  cah  and 
ooBseqiienoes  of  his  contract  (1)  camhot  be 

An  obligation  granted  by  a  person,  while  he  is  in  a  state  of  absolute  and  ^^^^ 

total  dnmkenness  is  ineffectual,  because  the  grantor  is  incapable  of  consent ;  ^  Drunkards, 
for  tfae  law  has  thought  it  equitable  to  protect  those  who  have  not  the  use 
of  tUir  reaaon  (even  though  they  should  have  lost  it  by  their  own  folly) 
firosi  the  fraud  or  circumvention  of  others.  (2) 

A  deed  acquired  from  an  inebriated  person  would  be  invalid,  if  any 
ufiur  advantage  has  been  made  of  the  situation  of  the  drunken  party,  or 
any  oontrivaDce  or  management  resorted  to  for  the  purpose  of  drawing  him 
cm  to  drink.  (S) 

A  lesser  degree  of  drunkenness,  which  only  darkens  reason  has  not  the 
dfeet  of  annulling  the  contract  (4<) 

Neither  will  aid  be  given  to  a  person  to  avoid  any  agreement  or  deed 
merely  up<Mi  the  ground  of  his  having  been  inebriated  at  the  time,  because 
to  interpose  on  either  side  in  the  common  case  of  intoxication  would  be  to 
eoeoonge  drunkenness.  (5) 

£v9y  true  consent  supposes  a  physical  power — a  moral  power  of  con-  Idiots  and  lu- 
senting^  and  a  serious  and  free  use  of  the  reasoning  faculties ;  therefore  °*^<^ 
idiots  and  lunatics,  from  the  imbecility  of  their  intelleets>  are  incapacitated 
from  entering  into  any  species  of  agreement  (6) 

If  a  weak  man  give  a  bond,  and  there  be  no  fraud  or  breach  of  trust  in  Persons  of 
obtaining  it,  equity  will  not  set  it  aside  for  the  weakness  of  the  obligor,  if  ^^^  ™i°^ 
he  be  compos  mentis;  for  the  court  will  not  measure  the  size  of  people's 
understandings  or  capacities,  there  being  no  such  thing  as  an  equitable 
incapacity  where  there  is  a  legal  capacity.  (7) 

Thus,  in  Willis  v.  Jemegan  (8)  Lord  Hardwicke  held,  that  it  was  not 
sai&cient  to  set  aside  an  agreement  in  equity  to  suggest  weakness  and  indis- 
cretion in  cme  of  the  parties  who  had  engaged  in  it;  for,  supposing  the 
bu^ain  to  be  in  fact  very  hard  and  unconscionable,  if  a  person  would  enter 
into  it  with  his  eyes  open^  equity  would  not  relieve  him  upon  this  footing 
only,  unless  he  could  shew  fraud  in  the  party  contracting  with  him,  or  some 
undue  means  made  use  of  to  draw  him  into  such  an  agreement.  (9) 

A  person  attainted  of  certain  crimes  (10),  or  an  outlaw  in  a  civil  suit  (11)  Attunted  and 
or  criminal  prosecution  (12),  is  deemed  civiliter  mortuus  {IS) ;  but  upon  o"*l*^«lp€r- 
reversal  of  the  attainder  or  outlawry,  the  competency  is  re-established. 

But  this  incompetency  does  not  extend  to  defeat  another  of  his  claim,  or 
right  of  action  against  the  outlaw  or  attainted  perspn ;  for  the  latter^  not- 

(1)  Haw  ▼.  Ogle,  4  Taunt  10.  (7)   Omumd  y.  FUzroy,  3  P.  Wms.  129. 

(2)  S  Camp. 34.  a.  (a.)  Griffin  v.  DeveuiHe,  Cox's  n.  ibid.  ISO.      3 

(3)  Cory  T.  Corpt  1  Vet.  sen.  1 9.  Johnvm  v.  Wood.  Vin.  Lect.  App*  xvi. 
ll«&ott,  3  P.  Wms.  131.  a.  (a.)     Coohey.  (8)  2  Atk.  251. 

Oofworih,  18  Ves.  16.,  vide  etiam  Dunnoffe        (9)  Vide  etiam  Sridgenum  v.  Green,  Wil- 
V.  WhiU,  1  Swanst  137.  mot,  58.      WTiite  v.  Small,  2  C.  C.  283. 

(4)  Stair,  July  29.  1672.      Lord  Hatton        (10)  1  Chitt  C  L.  730. 

in  Ersk,  Inst  447.  s.  16.  (11)  Com.  Dig.  Utlagary  (D.  2.). 

(5)  Cragg  y.  Holme,  cit.  18  Ves.  14.  (12)  Ibid. 

(6)  Kites  y.  Boen,  Str.  1 104.    Faulder  v.  (13)  JStdlock  y.  Dodds,  2  B.  &  A.  258. 
SUk,  3  Camp.  1 26.     I  Dow,  177. 
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piuoHi  BT'      Tithstanding  Ms  own  innbilitf  to  sue,  may  be  sued  on  a  contract  nude  by 

wBou'corm-      ''™'  during  the  ooatiauance  of  the  outlawry  or  attainder.  (1 ) 

H*Mn  CAH  AMD      Ad  unletteTcd  man,  under  a  covenant  to  make  a  deed,  ii  tfot  obU^ed  to 

MHHot  BE  g^  ^Qil  iieliver  any  writing  tendered  to  him,  unlesa  nomebody  be  preteat 

who  can  read  the  deed  to  him,  should  he  require  it ;  and  if  the  deed  be  in 

^1^.^*"  Latin,  French,  or  other  language,  which  he  cannot  understand,  and  he 
making  a  ief4.  demand  that  some  one  should  read  and  interpret  the  writing  to  him,  and  no 
one  happen  to  be  present  that  can  read  and  expound  the  tenor  of  the  same 
in  an  intelligible  language,  he  may  refuse  to  deliver  the  instrument  So  it 
is,  although  the  man  can  read ;  yet  if  the  deed  be  indited  in  Latin,  Freneli, 
or  other  such  language  as  he  cannot  comprehend,  and  if  he  demand  that  it 
be  read  or  expounded  to  him  in  such  language  as  he  may  understand,  aod 
no  one  happen  to  be  there  to  do  it,  he  may  withhold  his  delivery  of  iL 
And  it  is  to  be  observed,  that  ignorance  in  reading  or  ignorance  in  the 
language  qua  itmt  ignoratuia  facH  may  excuse,  but  tgnorantia  jvri*  hot 
acctuat.  If,  therefore,  the  party  can  read  and  uudentaad  the  language 
also  in  which  the  writing  is  made,  he  will  not  be  allowed  time  to  obtain  tiw 
opinion  of  his  counsel  learned  in  the  law,  although  he  may  not  be  acquainted 
with  the  legal  sense  and  operation  of  the  words,  and  whether  Uiey  agree 
with  his  covenant  or  not ;  but  at  his  peril  he  must  deliver  the  deed  inune- 
diately  on  the  -covenantee's  tendering  it  for  execution.  (2) 


3,  Express  Oovxmants. 

It  has  been  previously  stated,  that  a  covenant  is  the  agreement  or  coOBent 
of  two  or  more  by  deed  in  writing  sealed  and  delivered,  whereby  either  one 
of  the  parties  doth  pFomise  to  the  other,  that  something  is  done  already,  or 
.shall  be  done  afterwards ;  he  that  makes  the  covenant  is  called  the  coTe> 
uaator,  and  he  to  whom  it  is  made,  the  coveuautee. 

And  this  is  either  express  or  in  deed,  t.  e.  when  the  covenant  is  expressed 
ill  the  deed;  or  it  is  implied,  or  in  law,  i.e.wlien  the  deed  doth  not  expresi 
it,  but  the  law  doth  make  and  supply  it. 

When  the  covenant  is  created  by  law,  the  covenantee  cannot  bring  u 
iLcdon  of  covenant,  unless  he  is  ousted  by  one  who  has  a  title ;  but  it  nuy 
lie  otherwise  in  case  of  an  express  covenant.  (3) 

The  covenantor  and  covenantee  are  bound  to  perform  their  respectiTt 
covenants,  and  the  party  who  neglects  so  to  do,  can  by  an  action  of  cots- 
iiaat  be  compelled  to  give  damages  adequate  to  the  damages  occasioned  by 
the  breach. 
r  The  law  does  not  seem  to  have  appropriated  any  set  form  of  word) 
which  are  absolutely  necessary  to  be  made  use  of  in  creating  a  covenant; 
,  and  therefore  it  seems,  tliat  any  words  will  be  effectual  for  that  purpose, 
which  shew  the  party's  concurrence  to  the  performance  of  a  future  acL  (4) 

(1)  UacdomaldT.  Itanuoy,  Foit  C.  L.  61..  Ral.  Abr.  4S4.      Symm—  t.  SmWi,  Sr  W. 

cit  15  Eiit,  165.  Jonea,  314.      1  Rol.  Abr.  441.     Cro.  Cu. 

(1)  Mmuer'i  eat,    S  Co.  3.  <s.)      S.  C.  299.     Andnait  t.  Eddmt,  1  And.  139. 

4  L«oa.  63.,  orerruling  Bamtti  eat,  Cro.  (3)  Touchn.  by  Alberlfy,  160. 

EI'h.  9.      Wvttim  I.  Cookt,  a  Dy.  337.  (b.)  {*)  a  B«,  Abr.  CoTOi«it(A.).S38 
BeodL  729.     Jenk.  Cent  6.  Cue,  U4.     1 
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A  party  maj  also  covenant  in  respect  of  past  transactions.  (1)    So  he  may       Ezfrxss 
co?enaDt  as  to  time  present^  for  it  is  the  constant  language  of  deeds  of    ^Q^"^^^^« 
sdienatioii,  that  the  grantor  has  lawful  power  to  convey.  (2) 

The  fonnal  word  <' covenant"  is  not  indispensably  necessary.  (3)     Thus,  By  vhat  Ian. 
in  Sl  AOmi  {Duke cf)  v.  JSUis(4f)  Lord  Ellenborough  said,  "  by  whatever  «"*««  ''^^^^' 
words  we  collect  an  agreement  that  the  thing  should  not  be  done,  we  collect 
enougii  to  make  an  action  of  covenant  maintainable  for  the  doing  of  it." 

If  it  be  agreed  between  two  persons  that  one  shall  pay  the  other  a  sum 
of  moDej  for  his  lands  on  a  particular  day,  these  words  will  amount  to  a 
ooTeoant  on  the  part  of  the  latter  to  convey  the  lands.  (5) 

If  an  office  be  granted  absque  impetUUme,  denegatione^  restrictUme,  a    ^ 
oovenant  will  lie  on  the  words  against  the  grantor.  (6) 

Words  used  in  the  future  tense,  unconnected  with  preceding  words  of  Words  used  in 
agr€eineDt(7),  or  language  used  ezceptively,  will,  sometimes,  create  express  J?,^*"^ 

""f»»«»-f8)  m3s  in  the 

If  words  be  applied  restrictively,  as  that  the  lessee  shall  have  wood  first  person. 

nm  suceidendo  arboresy  it  will  be  holden  to  be  a  covenant  by  the  lessee  Words  of  ez- 

tliat  he  will  not  cut  down  the  trees.  (9)     So,  where  the  words  are,  that  A.  ^**7  "^^ 

,  \   /    .       '  '  struction. 

sballtake  nre-bote  without  cutting  more  than  is  necessary  (10),  covenant 

win  likewise  lie. 

Covenant  can  be  maintained  on  words  of  recital,  if  they  can  be  joined  and  Words  of  re- 
considered with  the  rest  of  the  instrument  Thus,  in  Severn  v.  Clarke  (11)  ^*^* 
it  was  held,  that  the  recital  was  an  agreement  within  the  meaning  of  the 
condition  of  the  bond,  for  ^*  every  thing  contained  in  the  deed  is  an  agree- 
ment, and  not'  only  that  which  I  am  bound  to  perform ;  as  if  I  recite  by 
oj  deed,  that  I  am  possessed  of  such  an  interest  in  certain  land,  and  assign 
it  over  bj  the  same  deed,  and  thereby  covenant  to  perform  all  agree- 
ments in  the  deed ;  if  I  be  not  possessed  of  such  interest,  the  covenant  is 
broken."  (12) 

If  a  particular  recital  be  contained  in  a  deed,  or  referred  to  as  the  occa- 
non  of  a  covenant,  the  covenant,  if  inconsistent  therewith,  will  not  be 
binding.  (13) 

If  the  word  **  whereas  "  render  the  deed  senseless  or  repugnant,  it  may  The  word 
be  erased  as  impertinent,  and  a  deed  in  other  respects  sensible,  will  not  !*  ^'>«™«*»"  ^ 

k-»i.i..j^,.N  It  render  the 

oe  tnereby  destroyed.  (14)  ^  deed  senseless* 

Language,  which  at  the  first  view  apparently  operates  rather  as  con-  can  be  struck 

out. 

Words  appear- 

(1)  Hovrd.  308.  (9)  Mar.  9.  pi.  22.     Anon.  Dy.  19.  (b.) 

(2)  8  Wood.  86.     1  Rol.  Abr.  519.  pi.  1 15. 

(9)  Barwood  y.  HUUard,  2  Mod.  268.     3  (10)  SUvauwCt  eaie,  I  Leon.  324. 

^^  848.      SievenioH*t  ease,  1  Leon.  324.  (11)  Ibid.  122. 

**«»  ▼.  Houttomm,  1  Bing.  433.     Piatt  on  (12)  P«r  Gawdy  J.  in  ibid.,  vide  etiam 

Cwenanis,  28.     Hia  t.  Carr,  1  Ch.  C.  294.  Piatt  on  Covenants,  34.     HoUes  v.  Carr,  3 

(4)  16  East,  352.  Swanst.  638.  643.    2  Mod.  86.    Finch,  261. 

(5)  AndnwM  t.  EOuen,  6  Moore,  199.  2  Freem.  3.     Johnton  v.  ProcUr,  Yelv.  175. 

(6)  Biikop  T.  Redman,  I  Leon.  277.  Cro.  Jac.  233.    1  Bulst.  2.    2  Brownl.  212., 

(7)  BrtU  ▼.  CumberioMd,  Cro.  Jac.  399.  cit  by  Lord  Eldon,  2  B.  &  P.  25.     Best  v. 

Godb.   276.     Piatt  on   Covenants,  30.     I      Carr,  3  Swanst.  649.,  vide  etiam  BarUm  v. 
««.  Abr.  519.   2  Bac  Abr.^ Covenant  (A.),     Fitzgerald,  15  East,  530. 
^J-  "  (13)   Cowyav.  5tt^cA«r,2Vent.  140.,vide 

\^)  St.ABHUu(Dv3uof)  v.  EJUt,  16  East,  etiam  Ramtden  v.  HyUon,  2  Ves.  sen.  310. 
^^  Cok  V.  Gibeon,  1  ibid.  507. 

(14)  HUton  V.  Smith,  Lutw.  493. 
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ditions,  qnaliflcations,  or  defeasances  of  coveoants,  mtj  create  an  expnti 
covenant 

Where  an  office  bad  beea  conveyed  bj  the  plaintiff  to  tlie  defemluit, 
provided  that  out  of  the  first  profits  he  should  pay  the  pUintifF  500j.i--lt 
was  held,  that  as  this  proviso  vas  in  the  Batare  of  a  covenant,  and  sgt 
by  vay  of  condition  or  defeasance,  covenant  would  lie.  (1) 

Where  A.  leased  to  B.  for  years,  on  condition  that  he  should  acquit  tk 
leaeor  of  ordinary  and  extraordtnary  charges,  and  should  keep  and  lein 
the  houses  at  the  end  of  the  term  in  as  good  plight  as  he  fbuDd  thm:— 
It  was  holdeo,  that  the  lessee  was  liable  to  an  action  for  ottittii^  to  lean 
the  hoDses  in  good  plight  (2),  for  here  an  agreement  was  implied. 

But  if  the  words  do  n<it  amount  to  an  agreement,  or  are  raeidy  e»- 
ditional  to  defeat  the  estate,  as  if  a  lease  be  granted,  provided  and  oa  eu- 
dition,  that  the  lessee  collect  and  pay  the  rents  of  the  other  bouses  of  tk 
lessor,  covenant  is  Dot  maiDtainable.  (3) 

The  common  clause  of  indemnity  in  marriags  setUemouts  is  not  a  dam 
of  chaise,  but  rather  of  discbarge  and  indemnity ;  it  is  to  take  aw^  tU 
responsibility  which  each  would  be  under,  for  the  acts  of  the  otber,  wen  it 
not  for  this  clause,  (i) 

Words  merely  importing  an  order  or  direction,  that  other  penou 
shall  pay  a  sum  of  money,  cannot  be  the  foundation  of  an  action  of 
covenant  (5) 

If  a  party  engage  in  a  contract  in  the  perfoimauce  of  a  public  dntj, 
on  behalf  of  the  public,  such  person  will  not  be  personally  respondble  in 
an  action  on  that  contract ;  for  it  would  be  extremely  dangerous  and  debt- 
mental  to  the  king's  service  to  hold,  that  individuals  should  make  then- 
selves  pei«ona!ly  liable  on  contracts,  which  they  enter  into  on  the  part  of 
government  since  no  private  person  would  accept  of  any  commai>d  on  «kIi 
terms.  (6)  Whether  the  contract  be  by  parol,  or  by  deed,  makes  no  dit 
ference  as  to  the  coRstruction  to  be  put  upon  it  (7) 


6.  Implied  Covekants. 

There  are  some  words,  which  of  themselves  import  no  express  coveooti 
yet  being  made  use  of  in  certtun  contracts,  they  amount  to  such,  and  u< 
therefore  called  covenants  in  law,  and  will  as  effectually  bind  the  pBrtiei,ai 
if  expressed  in  the  moat  explicit  terms.  (8)  As,  if  a  man  make  a  leue  for 
years  of  land  by  the  words  eoncetii  or  demisi,  these  import  a  covenant ;  ud 


(1)  Cli^m  V.  liail,  3  Salk.  IDS.  1 
Lm.  155.  1  Keb.  843.  BfiO.  897.  Parlur 
V.  Graremr,  2  Dyer,  ISO.  (i.)  Holder_  v. 
Tliflur,  I  Brovnl.  33,  Pordage  t.  Cole,  Sr  T. 
Itnjm.  IBS.  Samaafl  T.  Eldtly,  S  Mod.  TT. 
S<iffidd  Y.  Bariava,  S  Mod.  36.  Briim  v. 
King,  Cro.  Jsc  281.  Flett  on  Covenant^ 
as. 

(i)  to  Edw.  3.  5.  (b.)  9  Bac.  Abr. 
Covenant  (A.).  !I39.     1  RoL  Abr.  518. 

(3)  Gtery  1.  Aauoa,  Cro.  Car.  12S.,  vide 
fiiffwon  T.  TVUcrs^  Cro.  Elii.  313.     Crvm- 


■rficDK,  2Co.71.(b.)  FUtton 

(4)  BarHett  i.  Hodgiim,  I  T.  R.  42. 

(5)  Alclumt  T.  SanOt,  6  Moore,  209. 

(6)  Piatt  on  CoTenanta,  37.  »«*»*»  '- 
HabUniand,  1  T.  R  1 72.  Unwiti  t.  Fofcc 
Ug,  ibid.  674.  .4S»  t.  WaMt^ratii,  8  Tiiut 
566.     HanoKk  T.  Ho^Km,  4  Bing.  269- 

(7)  Unuin  V.  WoMiy,  1  T.  B,  678.  GW- 
Ity  T.  Palmentm  {Lord),  3  B.  &  B.  fS. 
lltmirj.Seart,SV/.  Black.  1141. 

(B)  1  Bol.  Abr,  519. 
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if  the  kflsee  or  his  aasignee  be  evicted^  he  may  bring  an  action  there*        IicnnD 

/,v  CoTKMAMTg. 

upon.  (1) 


The  dutinetion  between  implied  covenants  by  operation  of  law^  and  ex-  Distinction  be- 
preas  coveDants,  is,  that  the  latter  are  taken  more  strictly,  and  are  oUigatory  ^^^^^ 
upon  the  eoTcnantor  in  every  event,  and  in  every  state  and  condition  of  the  covenants, 
thin^  which  is  the  subject  of  the  covenant ;  for  when  the  law  creates  a 
dutj,  Bod  the  party  is  disabled  to  perform  it  without  any  default  in  him, 
and  hath  no  remedy  over,  he  will  be  excused ;  but  when,  by  his  own  ex- 
press contract,  he  creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
mshe  it  good,  if  he  may,  notwithstanding  any  accident  even  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his  contract.    If, 
therefore^  a  lessee  covenant  to  repair  a  house,  though  it  be  burnt  by 
Ughteiog  or  by  accident,  or  thrown  down  by  the  king's  enemies,  yet  he  b 
bound  to  repair  it  (2) 

If  a  lease  for  years  be  made  by  any  of  the  following  words,  <^  grant,"  Words  by 
"demise,"  «*ifc»m,"  or  '' demisenmt,"  the  law  impUes  a  covenant  on  the  Covehaots""" 
pait  of  the  lessor,  that  the  lessee  shall  hold  and  enjoy  the  term  against  all  xatbx  baiskd. 
lawful  incumbrances ;  and  if  the  lessor  have  not  sufficient  power  to  demise  «  Grant,"  <<  de- 
foi  the  whole  term,  the  lessee  can  maintain  covenant  for  any  expenses  he  ^i*^*' 
may  have  incurred  in  procuring  a  better  title  for  the  whole  temt.  (S) 

Where  estates  af  freehold  are  the  subject  of  conveyance,  the  word 
"grant''  will  not  constitute  a  warranty.  (4) 

If  goods  however  be  demised  by  indenture  for  years,  and  the  lessee  be 
eTieted  within  the  term>  covenant  will  not  lie  on  the  word  **  demist^"  for 
the  law  does  not  create  any  covenant  on  such  a  personal  thing.  (5) 

Unaccompanied  by  the  term  "  grant,"  it  does  not  seem  that  the  words  «  Bargain  and 
'<  bargain  and  sell "  import  an  implied  covenant.  (6)  ^^'^ 

On  words  of  assignment,  a  covenant  in  some  particular  instances  will  be  «  Assign  and 
implied :  thus,  where  a  man  cusiffnavit  et  transposuit  all  the  money  that  ^'■'i^'*" 
should  be  allowed  by  an  order  of  a  foreign  state,  to  come  to  him  in  lieu  of 
his  share  of  a  ship,  it  was  held  to  be  a  covenant  (7) 

But  no  case  has  decided,  that  the  words  *^  assign  "  and  ^<  transfer  "  shall 
have  any  such  legal  import.  The  word  *<  assign  "  does  not  imply  any  co- 
venant or  contract  on  the  part  of  the  assignee,  but  is  a  mere  description 
of  the  interest  conveyed.  (8) 

There  are  only  two  or  three  cases  which  give  to  the  words  ^^  yielding  and  <<  Yielding  and 
W^"  the  operation  of  an  express  covenant,  while,  on  the  other  hand,  the  ^V^- 
more  numerous  as  well  as  the  more  recent  decisions  are  opposed  to  that 

(1)  9Bac  Abr.  Covenant  (B.),  342.  instance,  but  not  in  the  latter,  an  ii^junction 

(2)  Ibid.  Br.  Covenant,  4.  Dyer,  33.  will  be  granted  against  tenants  removing 
^n^Mt  V.  Jane,  Aleyn,  27.  Chettet'  articles  contrary  to  the  custom  of  the  coun- 
ftid  (JSoH  of)  V.  Bolton  {Dnie  of).  Com.  try.     Kimpton  v.  Eve,  2  Ves.  &  B.  879. 

627.     BMBoek  v.  DommiU,   6  T.   R.  650.  (3)  /Vwer  v.  iSAey,  2  Chitt.  646. 

^<deimv.  yFb«erAoiue,2  SBund.420.      Comp-  {A)  Spencer* »  case,  5  Co,  19,     4  Cruise's 

^  ▼.  ifiZa,  Sty.  162.      Brecknoek  Navig,  Dig.  381.  Broume  or  Browning  v.  Hwnywood, 

Cwp»  v.  Pritehardy  6  T.  R.  750.     Monk  v.  Freem.  359.    Pincombe  v.   Budge,  Hob.  3. 

Cotp»i  2  Ld.  Raym.  1477.     Str.  763.    Bel^  Hayes  v.  Bickerstaff,  Vaugh.  126.,  sed  vide 

fi»  ▼.  Wiesion,  1  T.  R.  310.     Doe  v.  Sand-  Browning  v.  Wright,  2  B.  &  P.  21. 

«,  ibid.  705.      Shmbriek   v.  Sabnond,   3  (5)  2  Bac.  Abr.  Covenant  (B.).  343. 

WW.  1637.     Bare  v.  Grocers,  Anst.  687.  (6)  Piatt  on  Covenants,  49. 

^^icre  is  a  distinction  between  express  cove-  (7)  Deering  v.  Farrington,  1  Mod.  113. 

■^oiiand  implied  agreements  as  to  being  Twisden  J.  dubit. 

•■wwwd  by   injunction ;.  in    the    former  (8)  Burnett  v.  Lgneh,  5  B.  &  C.  609. 
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IwnjiD       construction:  thus,  Mr. Plait  obBcrve8(l),  "that  an  expreas  covenant  is 
CoTjiTAiiTO-      jj^jj  created  by  these  words ;  but  that  the  covenant  which  exists  by  virtue 
of  them,  is  derived  solely  from  intendment  and  implication  of  law." 

On  an  implied  covenant,  arising  from  the  word*  yielding  and  paying,  in 
action  of  covenant  will  not  lie  against  ft  lesseci  his  executors,  admifiistraton, 
or  assigns,  where  the  instrument  by  which  the  term  is  granted  is  a  deed- 
poll,  or  an  indeDtnre  unexecuted  by  or  on  behalf  of  the  lessee.  (2) 

Whether  the  word  "  reddendum  "  in  a  lease  for  life  will  support  an  actios 
of  covenant,  is  an  unsettled  point.  (3) 
Coveiuiib  Covenants  are  sometimes  raised,  by  implication  of  law,  from  the  words  of 

r^d*fiom  tiw    '''^  parties  actually  used  in  an  express  covenant,  when,  without  such  1^ 
tenni  or  oiuect  intendment,  the  express  covenant  would  be  «ramped  in  its  operation,  or 
oftheeoDtract.  the  advantage  or  security  meant  to  be  enjoyed  under  it,  in  a  measure  de- 
feated. (4) 

Where  a  lease  of  an  undivided  third  part  of  certain  mines  contwned  t 
recital  of  an  agreement  made  by  the  lessee  with  the  lessor  and  the  ownen 
of  the  other  two  thirds,  for  pulling  down  an  old  smelting  mill,  and  bttildiDg 
another  of  larger  dimensions  upon  a  waste  near  the  mines,  and  also  i 
covenant  to  keep  such  new  mill  in  repair,  and  so  leave  it  at  the  ezpiratioo 
of  the  term,  but  did  not  contain  a  covenant  to  build  it :  —  It  was  held,  thtf 
such  a  covenant  yiaa  to  be  implied ;  and  that  the  lessor  might  sue  upas 
it  in  respect  of  his  interest.  (5) 

Where  a  lessee  covenanted  that  he  would,  at  all  times  and  seasons  of 
burning  lime,  supply  the  lessor  and  his  tenants  with  lime  at  a  stipulated 
price,  for  the  improvement  of  their  luida  and  repair  of  their  houses :  —  It 
was  held,  that  this  implied  a  covenant,  also,  that  he  would  bum  lune  at 
all  such  seasons  ;  and  that  it  was  not  a  good  defence  to  plead,  that  then 
was  no  lime  burned  on  the  premises  out  of  which  the  lessor  could  be 
supplied.  (6) 

When  a  general  implied  covenant  arising  on  the  words  "  demise  and 
lease, "  and  an  express  limited  covenant,  as,  that  the  lessee  shall  qnietlf 
eojoy  against  the  acts  of  the  lessor  or  any  claiming  or  to  claim  by,  from, 
or  under  him,  are  comprised  in  the  same  instrument,  the  former  will  be 
(jualified  and  restrained  by  the  latter,  the  rule  of  law  being,  exprettun  foal 
taciturn  cessare.  (7) 
Thingji  nut  m  Implied  covenants  do  not  extend  to  a  thing  not  tn  ette  at  the  time  of  the 
""■  demise.    Therefore  if  A.,  in  consideration  that  B.  will  build  a  mill  upon  the 

land,  and  a  watercourse  through  the  land,  demises  the  land  to  B.  by  the 
words  dedi  et  concetti,  and  afterwards  stops  the  watercourse,  B.  cannot 
maintain  covenant  against  A.  (8) 

(1)  On  COTenBOta,  J3.  SampKM,  6  B'mg.  6i*.     4  21.  &  P.  001.    ■ 

(8)  Ibid.  55.  C.  4J.  lOS. 

(3)  Harptr  v.  Bird,  Sir  T.  Jones,  102.  (6)   Shrtatbury  (Earl  nf)  t.  CMU,  i  B. 

<4>  StidoK  T.  £nale,  IS  Eut,  63.      WtUb  &  A.  4ST. 

T.  -FlnHKr,  3  B.  &  A.  746.      Amdoff  t.  <T)  Lin  i.  SUpltamm,  4  Bing.  N.C6TI. 

Lfnek,  12  Eut,   179.      Po^frtl  v.  RicFofl,  UirriU  v.  Fnmt,    4  Taunt.  339,      Ntk'i 

1    Sannd.    331.      CKhimh    t.  Pool,    Latch,  mm,  4  Co.  BO.  (b. )     Cro.Elii.674.   Son*- 

47.,    M    >ide    Siodf   t.  BuOard,    7    Eut,  fird  *.   Griffith,    1  Saund.  58.     Dariif  '. 

116.  Farriitglon.  1  Mod.  US.      Haya  1.  Bkim' 

(5)   Sarnpim  t.  EaUtrhy,  4  M.  &  It  422.  taff,  Viugb.  1  IS. 

!)B.  &  n.  505.     a  C.   Qom.   Eailtrbf  v.  (S)  M^dgv.FUitr,  lIjtoa.SlB.fl.3n- 
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7.  Real  Covenants.  R«al 

C0TXNA11T8.  ; 

A  coTenant  real  is  defined  in  Sheppard's  Touchstone (1)  to  be  ''that,  Defined, 
"whereby  a  man  doth  bind  himself  to  pass  a  thing  real,  as  lands  or  tenements, 
as  a  covenant  to  leyy  a  fine  of  land,  in  which  case  the  land  itself  is  to  be 
recoTered ;  or  when  it  doth  run  in  the  realty  so  with  the  land,  that  he  that 
hath  the  one  hath,  or  is  subject  to  the  other,  and  so  a  warranty  is  called  a 
real  oo?enant."  (2) 

Hence  a  covenant  may  be  real,  having  for  its  object  something  annexed 
to,  or  inherent  in,  or  connected  with  land  or  other  real  property,  although 
it  may  be  purely  personal  to  the  covenantor  and  his  personal  representatives, 
because  he  has  omitted  to  name  his  heirs ;  and  secandh/y  a  covenant,  though 
elearly  persona],  or  relating  personally,  as  to  pay^a  gross  sum  of  money,  may 
be  a  covenant  real,  because  the  heir  being  named,  will  be  liable  in  respect 
of  assets  by  descent  from  his  ancestor,  the  covenantor.  (3) 

Covenants  are  said  to  be  inherent,  which  concern  the  land,  as  that  the  Inhsksxt  Co- 
thing  demised  shall  be  quietly  enjoyed ;  shall  be  kept  in  reparations ;  that  ^''^^'"^ 
the  party  shall  pay  rent ;  shall  not  cut  down  timber  trees ;  or  do  waste ; 
shall  fence  the  coppices  when  they  are  new  cut,  or  make  further  assurance, 
or  the  like.  {4) 

In  order  to  a  covenant's  running  with  the  land,  it  is  not  enough,  that  it 
concerns  or  relates  to  the  land,  but  it  is  necessary,  that  there  should  be  a 
privity  of  estate  between  the  covenantor  and  covenantee.  (5) 

To  make  a  covenant  run  with  the  land,  the  performance  or  non  perform- 
ance of  it  must  affect  the  nature,  quality,  or  value  of  the  property  conveyed, 
independently  of  collateral  circumstances,  or  must  affect  the  mode  of  its 
enjoyment. 

A  covenant  personal  relates  only  to  matters  personal  as  distinguished  Piuokal  Co- 
from  real,  and  is  binding  on  the  covenantor  during  his  life,  and  on  his  per-  ^^^^^^'^ 
lonal  representatives  after  his  decease  in  respect  of  assets.  A  personal  co- 
venant  may  be  transformed  into  a  real  covenant  by  the  mere  circumstance 
of  the  heirs  being  named  therein,  and  having  assets  by  descent  from  the 
covenantor  (6) ;  and  a  covenant  may  also  be  personal  in  a  sense,  when  it  is 
to  be  performed  personally  by  the  covenantor  only.  (7) 

Where  one  who  covenants  for  himself,  his  heirs,  &<u  and  under  his  own 
hand  and  seal,  for  the  act  of  another,  he  will  be  personally  bound  by  his 
covenant,  though  he  describe  himself  in  the  deed  as  covenanting  for  and  on 
the  part  and  behalf  of  such  other  person.  (8) 

In  H(meock  v.  Hudson  (9)  the  defendants,  as  directors  of  a  mining  com- 
pany, agreed  by  deed  to  purchase  a  mine  of  the  plaintiffs,  the  purchase 
money  to  be  paid  within  twelve  months  by  certain  instalments  '^  out  of  the 

(1)  By  Atherley,  161.  (5)  Roach  v.  Wadham,  6  East,  289. 

(2)  Videetiam  F.  N.  B.  145.  (A.)  323.         (6)  2  Black.  Com.  304. 

4  Cniiafe't  Dig.  397.     2  Black.  Com.  304.  (7)  Cooke  t.  Colerafl,  2  W.  Black.  856, 

Jeiik.241.     Spemcer't  ease,  5   Co.  16.  (b.)  Harvey  y.  Otwa^  Cro.  Eiiz.  553,     Spencer's 

Com.  Dig.  CoTcnant  (A.  2.).    Gilb.  Law  com,  5  Co.  16  (b.)2dresol. 

of  Coftnanta,  105.     2  Bac.  Abr.  Covenant  (8)  Appieton  v.  Sinks,  5  East,  148.     1 

(E.).S47.  Smith,  361. 

(S)  Flatt  on  Covenants,  63.  (9)  12  Moore,  504.      S.  C.  nom.  Han^ 

(4)  Toochat  by  Atherley,  161.,  fed  wk  cock  y.  Hodgson,  4  Bing.  269. 
Co.Litt.385.  (a.) 
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moneys  to  be  raised  bj  the  company,"  with  a  proviso^  that  in  case  they 
should  not  have  received  the  deposits  from  the  shareholders,  so  as  to  enable 
them  to  pay  the  money  by  the  time  stipulated  for,  the  directors  should  be 
allowed  a  further  time  of  six  months ;  and  the  defendants  covenanted^  that 
they  would,  <^  out  of  the  said  payments  so  to  be  made  by  the  subscriben  or 
shareholders  in  tlu»  said  company,"  pay  the  purchase  money,  according  to 
the  terms  and  at  the  times  before  specified,  subject  to  the  aforesaid  pro- 
viso:—Held,  that  this  was  a  personal  undertaking  on  the  part  of  tk 
defendants  to  pay  at  the  expiration  of  the  additional  six  months. 

One  of  the  principal  differences  between  a  real  and  personal  eovenast 
therefore  is^  that  the  former  may  run  with  the  land,  and  charge  an  un- 
named assignee ;  but  the  latter  never  can,  nor  can  an  assignee,  even  what 
expressly  named,  be  bound  by,  or  avail  himself  of,  any  benefit  under  sodi 
covenant  (1) 

Thus,  where  the  lessees  of  a  theatre,  by  deed  under  seal,  agreed  to  pay 
certain  money  lent  to  them  by  the  plaintiiF  on  a  certain  day,  and  that,  untfl 
payment,  the  plainti£^  and  such  persons  as  he  might  appoint,  should  han 
the  free  use  of  two  boxes  in  the  theatre,  one  in  the  dress  oirde  and  one  in  tbe 
circle  above,  no  specific  boxes  being  mentioned ;  and  the  lessees  aftenmrds 
assigned  their  interest  in  the  theatre  to  the  defendant :  —  It  was  held,  that 
this  was  a  mere  personal  contract,  and  that  no  action  could  be  maintained 
against  the  assignee  for  refusing  to  permit  the  plaintiff  to  use  the  boxes  in 
the  theatre.  (2) 

Where  collateral  covenants  run  with  the  land,  that  is,  extend  to  sometbiiig 
in  ease,  parcel  of  the  demise,  and  affect  the  estate,  covenant  will  lie  between 
all  those  who  are  privy  in  tenure  or  contract,  though  not  named,  like  debt 
for  rent  at  common  law.  And  the  reason  is,  because  usually  the  rent  is 
more  or  less  accordingly,  ei  qui  sentii  commadum  sentire  debet  et  onus. 

Covenants  are  also  eoUatercd^  t.  e.  such  as  concern  some  collateral  thlogt 
that  doth  nothing  at  all,  or  not  so  immediately,  concern  the  thing  grantedi 
as  to  pay  a  sum  of  money  in  gross,  to  build  a  house  on  another  man's 
ground,  to  make  a  feofiVnent  or  lease  of  other  land,  to  give  other  security  to 
perform  the  covenants,  to  pay  the  rent;  or  that  the  lessor  shall  distrain  for  the 
rent  in  some  other  land  than  that  which  is  demised,  or  the  like  (3) ;  so  is  a 
covenant  by  an  assignee  of  a  term  with  his  assignor  to  pay  the  rent  reserfed, 
and  perform  the  covenants  contained  in  the  original  lease,  and  indemnify 
the  assignor  therefrom  (4?) :  and  of  this  description  is  a  covenant  by  the 
lessee  of  a  mortgagor  and  mortgagee  with  the  mortgagee  to  pay  the  rent, 
&c.(5);  by  a  mortgagor  with  the  mortgagee  to  pay  the  mortgage  money(6); 
by  the  lessee  of  a  public  house  to  account  and  pay  such  a  sum  for  every 
ton  of  wine  sold  in  the  house.  (7) 


(1)  Piatt  on  Covenants,  69. 

(2)  FUght  T.  GIosMopp,  2  Scott,  220.     2 
Bing.  N.C.125, 

(3)  Touchst' by  Atherley,  161.     Femon 
V.  SmiUhSB.ScA.J. 


(4)  Mayor  t.  SUward,  4  Burr.  2439. 

(5)  WOh  V.  RuntU,  S  T.  R.  393 

(6)  Canham  v.  Rutt,  8  Taunt  227. 

(7)  Anon,  Godb.  120.  pi.  140. 


COVENANT.  1071 


8.  dependent)  concurrent,  and  mutual  or  independent 

Covenants. 

There  are  likewise  dependent,  concurrent,  and  mutual  or  independent  Dxfkndxmt, 
covenants.  coNcuaaBNT, 

AHD  MUTUAL  OE 

Viat,  there  are  covenants,  which  are  conditions  and  dependent,  in  which  iin>BPXKDXNT 
the  performance  of  one  depends  on  the  prior  performance  of  another ;  Cotxkakts. 
and  therefore,  till  the  prior  condition  be  performed,  the  other  party  is  not  I>ependeiit 
liable  to  an  action  on  his  covenant.  (1) 

A  covenant  to  be  a  hired  servant  for  one  year  and  a  quarter,  and  to  pay, 
at  the  expiration,  200/L,  when  defendant  should  surrender  his  trade  to 
plaintiff's  nephew,  or  such  other  person  as  he  should  appoint,  was  upon 
demurrer  held  to  be  a  condition  precedent,  that  plaintiff  should  have  a 
sofficient  security  for  the  payment  of  the  sum.  (2) 

Where  A.  agreed  to  sell  B.  hb  estate  for  a  certain  sum  before  a  parti- 
cular day,  in  consideration  whereof  B.  agreed  to  pay  that  sum  on  the  day, 
and  on  failure  to  pay  21/.:  —  It  was  holden,  that  these  were  dependent 
covenants,  and  that  A*  could  not  recover  the  21/.  without  shewing  a  con- 
vejance  on  his  part,  or  a  tender  of  one.  (3) 

In  Ghzebrook  v.  Woodrow  (4)  the  plaintiff  covenanted  to  sell  to  the 
defendant  a  school  house,  &c.  and  to  convey  the  same  to  him  on  or  before 
the  Ist  of  August,  1 797,  and  to  deliver  up  the  possession  to  him  on  the 
21th  of  June,  1796 ;  and  in  consideration  thereof,  the  defendant  covenanted 
to  pay  to  the  plaintiff  120/.  on  or  before  the  1st  of  August,  1797:  —  It 
was  holden,  that  the  covenant  to  convey,  and  that  for  the  payment  of  the 
money,  were  dependent  covenants ;  and  that  the  plaintiff  could  not  maintain 
an  action  for  the  120/L  without  averring  that  he  had  conveyed,  or  tendered 
a  conveyance  to  the  defendant. 

Concurrent  covenants  are  those^  where  mutual  conditions  are  to  be  per-  Concurrent 
formed  at  the  same  time ;  and  in  these,  if  one  party  is  ready  and  offers  to  ^^^^'^^^ 
perform  his  part,  and  the  other  neglects  or  refuses  to  perform  his,  he  who 
is  ready  and  offers  has  fulfilled  his  engagement,  and  may  maintain  an 
acdon  for  the  default  of  the  other,  though  it  is  not  certain,  that  either  is 
obliged  to  do  the  first  act. 

li  one  party  covenant  to  do  one  thing,  the  other  party  doing  another,  it  Mutual  or  in- 
is  not  a  condition  precedent,  but  a  mutual  covenant  (5)  dependent 

*  \   /  •  covenftnts. 

But  where  there  are  mutual  covenants,  which  do  not  go  to  the  whole 
consideration,  the  breach  of  one  cannot  be  pleaded  in  bar  to  an  action  for 
the  breach  of  the  other.  (6) 

Where  a  covenant  is  part  only  of  the  consideration  on  one  side,  it  is  an 
independent  covenant,  and  not  a  condition  precedent.  (7) 

Therefore,  where  the  plaintiff  assigned  to  the  defendant  a  fish  business, 
and  also  his  interest  in  a  salmon  fishery,  and  agreed  not  to  interfere  with 
the  business,  and  the  defendant  agreed  to  grant  the  plaintiff  an  annuity ;  a 

(1)  Gagtiom  t.  PreMtmh  2  Doug.  689.  S.  C.  nom.  Boom  y.  Byrt^  1  Hen.  Black 

(2)  Amom.  Lofft,  194.  S73.  ». 

(S)  Goodiimm  ▼.  iVtwM,  4  T.  R.  761.  (6)  Ibid. 

(4)  8 ibid.  966.  (7)  Carpenter  y.  CnawtO^  4  Bing.  409 

(5)  Botmt  y.  E^,    2  W.  BUw^k.  1312.     1  M.  &  P.  66. 
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plea,  in  an  action  for  the  annuity^  that  the  plaintiff  had  interfi^red  in  the 
business ; — was  held  bad.  ( 1 ) 

In  Siavers  v.  Curling  (2)  the  plaintifTi  as  captain  of  a  South  Sea  whaler, 
covenanted  with  the  defendant,  that  he  would  proceed  to  the  fishery,  and 
procure  a  cargo  of  sperm  oil,  &c.  or  as  great  a  proportion  as  might  be, 
under  aU  circumstances  within  his  power  to  obtain ;  would  return  to  London, 
and  at  his  own  cost  deliver  the  cargo ;  would  obey  instructions,  be  frugal  of 
provisions,  and  not  dispose  of  any  of  them  without  accounting  for  the  same ; 
and  would  not  smuggle  or  trade,  or  permit  any  one  on  board  to  do  so.  The 
defendants  covenanted,  on  the  performance  of  the  before  mentioned  terms 
and  conditions  on  the  part  of  the  plaintiff,  to  pay  him  a  certain  proportion 
of  the  net  proceeds  of  the  cargo: — It  was  holden,  that  the  plaintifrs 
covenants  were  independent,  and  that  the  performance  of  them  was  not  a 
condition  precedent  to  an  action  on  defendants'  covenant. 

A  covenant  to  repair  generally,  and  to  repair  within  three  months  after 
notice  in  writing,  are  independent  covenants  (S) ;  and  where  a  lessee  cove- 
nanted to  leave  premises  in  repair  at  the  expiration  of  the  term,  and  aks 
that  the  lessors  might  direct  the  lessee  to  complete  the  repair  by  giving  ox 
months*  notice  in  writing: — It  was  held,  that  these  were  two  distinct  and 
separate  covenants,  the  former  of  which  was  not  qualified  by  the  latter.  (4) 

The  dependence  or  independence  of  covenants  is  to  be  collected  from  the 
evident  sense  and  meaning  of  the  parties,  and  however  transposed  they  may 
be  in  the  deed,  their  precedency  must  depend  on  the  order  of  time  in  which 
the  intent  of  the  transaction  requires  their  performance.  (5) 

When  mutual  covenant^  go  to  the  whole  of  Ihe  consideration  on  bolh 
sides,  they  are  mutual  conditions,  the  one  precedent  to  the  other.  (6) 

Where  a  day  certain  is  appointed  for  the  payment  of  money ;  if  such  day 
is  to  occur  after  the  time  in  which  the  consideration  ought  to  be  performed, 
for  which  the  money  is  made  payable,  the  performance  of  the  consideration 
is  a  condition  precedent  to  the  payment  of  the  money,  and  ought  to  be 
averred  in  an  action  brought  for  the  money.  (7) 

Where  mutual  covenants  go  to  a  part  only  of  the  consideration  on  both 

sides,  and  where  a  breach  may  be  paid  for  in  damages,  the  defendant  has  a 

remedy  on  his  covenant,  and  can  not  plead  it  as  a  condition  precedent  (8) 

'  If  a  day  be  appointed  for  payment  of  money,  and  the  day  arrives  before 


(1)  Carpenter  v.  CreeeweU,  4  Bing.  409. 

1  M.  &  P.  66, 

(2)  3  Bing.  N.  C  355. 

(3)  Doe  d.  Morecraft  v.  Meux,  7  D.  &  R. 
98.     4  B.  &  C.  606.     1  C.  &  P.  346. 

(4)  Wood  T.  Day,  1  Moore,  389.  >  7 
Taunt  646. 

(5)  KinffUon  t.  iVefton,  cit.  in  Jones  t. 
BarUey,  2  Doug.  689.  Thomae  v.  Cadwal- 
lader,  Willes,  496.     Piatt  on  Covenants,  79. 

(6)  Boone  v.  Eyre,  1  Hen.  Black.  273.  n, 

2  W.  Bbusk.  1312.  Piatt  on  Covenants,  80. 
St.  Albans  (Dmke  of)  v.  Shore,  1  Hen.  Black. 
270.  Large  v.  Cheshire,  1  Vent  147. 
Thonuts  V.  CadwaHader,  Willes,  496. 

(7)  Thorpe  v.  Thorpe,  1  Ld.  Raym.  665. 
1  Mod.  Ent  111.  Smith  v.  Wilson,  8  East, 
437.  Cooh  V.Jennings,  7  T.K^SSl.  Thomp^ 
son  y.   Brown,  7  Taunt  656*      1  Moore, 


358.,  oyerruling  Hotham  t.  E.  I.  Camp.  I 
Doug.  272.,  vide  etiam  Heard  t.  Wadhan,  1 
East,  619.  Storerr.  Gordon, 3  M.  ft  SwSOS. 
Fothergia  y.  Wakon,  8  Taunt  576.  GiU(m 
v.  Mendex,  2  B.  &  A.  17.  Loch  y.  Wrigk, 
Str.  569.  8  Mod.  40.  Porter  y.  ShqjAard, 
6  T.  R.  665,  Worsley  y.  Wood,  ibid.  7ia 
Routledge  y.  BnrreO,  1  Hen.  BlacL  954. 
Oldnuin  y.  Bewicks,  2  ibid.  577.  ».  (a.>,cit6 
T.  R.  714.  Anwrt  v.  Ennover,  2  Ban.  306. 
Walker  y.  Harris,  Anst  245.  Glazebrook  y. 
Woodrow,  8  T.  R.  374.  Goodisson  y.  Nwat, 
4  ibid.  761.  Merrit  y.  Rome,  Str.  458. 
Turner  y.  Goodwin,  Fort  145. 

(8)  Boone  y.  Egre,  1  Hen.  Blade.  273.  s. 
2W.  Black.  1312.  Fothergia  v.  Walton,  B 
Taunt  576.  Can^jAeU  y.  Jones,  6T.Vi.570. 
Carpenter  y.  CressweO,  4  Bing.  409.  Pl«tt 
on  Covenants,  90.  . 
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the  thing  for  which  the  money  is  to  be  paid  can  be  done,  there,  though  the  Dkpkndbmt, 
agreement  be  to  pay  the  money  for  the  doing  of  the  thing,  yet  an  action  ^KD^^OTurL'oa 
may  he  brought  for  the  money  before  the  thing  done,  because  the  agreement  iNDxrxNSKNT 
i»  positive  that  the  money  shall  be  paid  at  the  appointed  day  (1),  and  it  is  Covkwawts. 
presumed  that  the  party  intended  to  rely  on  his  remedy,  and  not  make  the 
performance  a  condition  precedent.     The  same  rule  had  before  been  pro- 
pounded by  Hale  C.  J.  (2) :  "  Tis  true,'"  said  he,  "  if  there  be  a  time  limited 
ibr  payment,  which  time  may  fall  out  before  the  work  or  thing  be  done,, 
then  the  doing  of  it  is  not  a  precedent  condition/'  (3) 


9.  Void  and  illegal  Covenants.  Void  ahd  h.-  . 

LEGAL  COTB- 

I.  Generally.  »a»»«- 

All  the  instances  of  conditions  against  law  in  a  proper  sense  are  reducible  Gbkbrallt. 
under  one  of  these  three  heads  i  1.  Either  to  do  something  that  is  mcUum 

muoT  mcdum  prohibitum  (4) ;    2.  To  omit  the  doing  of  something  that  ifl  ' 
a  duty  (5) ;  3.  To  encourage  such  crimes  and  omissions.  (6) 

Every  coyenant  b  invalid  which  has  for  its  object  the  performaace  of  an  Every eoyenant 

act  mabim  in  se  :  thus,  if  one  covenant  to  kill  or  rob  a  man,  or  commit  a  ^ii^Ji  is  for  the 

breach  of  the  peace,  it  would  be  a  void  covenant  (7)  perfomumce  of 

Covenants  that  are  fraudulent  (8),  or  in  violation  of  the  precepts  of  re-  ***  *^  «<rftim  ti» 

]igion,or  morality,  or  the  laws  of  public  decency,  are  void  ab  initio  (9);  and  ^  enants 

generally,  when  the  matter  being  in  a  condition  would  invalidate  the  con-  founded  in 

dition  as  airainst  law,  then  being  in  a  covenant,  it  will  ia  like  manner  fr*ud,  immo- 

j     ^L  ^  •       1- J  rahty,  or  vice, 

lender  the  covenant  invalid. 

Covenants  having  for  their  object  the  encouragement  of  litigation,  or  the  Covenants  for. 

prevention  of  justice,  are  not  lawful^  although  persons  having  a  common  menT*^liti?*" 

interest  may  agree  to  unite  in  a  defence,  but  then  the  agreement  must  not  gation. 
go  beyond  the  common  object.  (10). 


II.  Covenants  void  by  the  Act  of  God. 

When  the  performance  of  a  covenant  becomes  impracticable  through  the  Covxkants 

act  of  God,  and  there  is  no  provision  exonerating  the  covenantor  from  the  X^'**  "'^  ™' 
*  -»  1.  ,  n,,,«.     Act  of  Gon. 

performance,  under  such  oircumstances,  he  must  answer  for  the^breach  of  it 

io  damages  (11),  because  he  might  have  provided  against  it  by  his  con- 
tract (12)     In  eove'nant  on  a  coal  lease  to  pay  a  certain  proportion  of  the 

(1)  Thorpe  v.  Thorpe^  1  Ld.  Raym.  665.      gation,  34.    Dyer,  118.    Mitchel  v.  Beynolds, 

(2)  Pkter  T.    Opu,    1   Vent    177.    214.     1  P.  Wms.  181. 

Cenoper  ▼.  Andrewt,  Hob.  41.  (7)  Touchst.  by  Atherley,  163.    Co.Litt. 

(3)  Piatt  on  Covenants,  96.     Pordage  ▼.     206.  (b.)     Atkinson,  v.  BUchie,  10  East,  534, 
Cek,  1  Saund.  319.       Terry  y.  Duntze,  2     535. 

Hen.  Black.  389.,  cit.  in  Heard  v.  fTadhamj  (6)    Waido  v.  Martin,  4  B.  &  C.  319. 

1  East,  629, 630.  Bach  y.  Owen,  5  T.  11.409.  (9)  Franeo  v.  JBeUon,  3  Yes.  371.      Gray 

Rnuen  v.  CMy,  7  Mod.  236.      Ridg.  154.  y.  Maihiae,  5  ibid.  286.     Knye  y.  Meore,  I 

Mays  Y.  Bickeretaffey  2  Mod.  34.  S.  &  S.  61.     2  ibid.  260.     Priest  y.  Parrott 

(4)  Co.  Litt.  206.  2  Yes.  sen.  160. 

(5)  Palm.  172.     JSoldtr  y.  Tayhr,  Hob.  (10)  Capes  y.  HvUon,  2  Ruas.  357. 

12.  (11)  5&t<6rtcik  Y.  &i&noiii2,3Burr.l637. 

(6)  Fits.    Obligation,   13.      Bro.    Obli-        (12)  Para<2ine  v. /aiM,  Aleyn,27« 
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Vam  AHD       value  of  9  cwt.  of  the  coaU  to  be  raised,  unless  prevented  by  unaToidtble 
j^^"*^*^^       accident  from  working  the  pit,  it  was  pleaded,   that  the  defendant  ma 


«r  eha^a,  if 

be  peribrmedi 
witliaut  eoie- 
molat^  dr- 


prevented  by  unavoidable  accidenL  It  appeared  in  evidence,  that  the  k- 
cideat  might  have  been  remedied  at  a  greater  expense  than  the  value  of  Uk 
ooals  to  be  raised :  and  it  was  holden,  tl»t  the  plaintiff  was  entitled  to 
recover.  (1 ) 

But  if  the  law  create  a  duty  or  charge,  and  the  party  be  disabled  to  pa- 
form  it,  without  any  default  in  btm,  and  hath  no  remedy  over,  then  thelnr 
will  excuse  him,  as  in  the  case  of  waste,  where  the  house  a  destroyed  by  i 
tempest.  In  some  cases  where  the  act  of  God  renders  performance  ib- 
solutely  imponible,  the  covenantor  will  be  discharged,  quia  impo4ai^ 
excwtat  legem  ;  as  if  a  lessee  covenant  to  leave  a  wood  in  as  good  pligbt  u 
it  was  at  the  time  of  the  lease,  and  afterwards  the  trees  are  blown  don 
by  a  tempest.  (2) 

If  a  man  covenant  te  deliver  goods  at  London,  the  overturning  of  the  boot 
by  tempest  will  not  excuse  him.  (S) 

It  is  lud  down  in  Rolle's  Abridgment  (4),  that  if  a  man  covenant  to  baild 
a  house  before  such  a  day,  and  afterwards  the  plague  is  there  before  the 
dayi  and  continnee  there  till  after  the  day,  thb  shall  excuse  him  fron  the 
breach  of  the  covenant,  for  not  doing  thereof  before  the  day  ;  for  the  b* 
will  not  compel  him  to  venture  his  life  for  it,  but  he  may  do  it  after.  And 
Sheppard  (5)  says,  it  must  be  done  in  convenient  time  afterwards,  for  othe^ 
wise  the  covenant  will-  be  broken.  But  it  may  be  doubted  whether  tlm 
position  is  law  at  the  present  day ;  indeed,  the  principle  of  it  has  been  Dneli 
shaken  by  Barker  r.  Hodgson^e),  where  the  charterer  of  a  ship,  vbo 
coTenanted  to  send  a  cai^o  alongside  at  a  foreign  port,  was  not  excused  fna> 
sending  it  alongside,  though,  in  consequence  of  the  prevalence  of  an  infec- 
tious disorder  at  the  port,  all  public  intercourse  was  prohiUted  by  the  bv 
at  the  port,  and  though  he  could  not  have  any  coramonication  witluNt 
danger  of  contracting  and  commanicating  the  disease :  and  Lord  Ellen- 
borough  observed,  "  Perhaps  it  is  too  much  to  say,  that  the  freighter  m 
compelled  to  load  his  cai^ ;  but  if  be  was  unable  to  do  the  thing,  wu  lie 
not  answerable  for  it  upon  his  covenant?  "  "  The  question  is,  on  which 
side  the  burthen  is  to  fall  ?  "  So  that  this  subsequent  determination  oppesn 
to  impeach  most  materially  the  doctrine  advanced  in  Rolle's  Abridgment 
And  this  decision  is  in  accordance  with  one  of  rather  earlier  date.(7) 


Ca*KNAirrR  'U-  Covenant  void  or  ditcharged  bt/  Statute. 

cHAHaED  sr  AU  covenants  for  the  purpose  of  evading  or  contravening  tbe  pronacDS 

SiATUTK.  ^f  legialatiye  enactments  are  void  j  therefore,  if  performance  of  a  covenMt 

A  lubBequeni  |^    rendered  unlawful  by  the  government  of  Ibis  country,  the  contract  wiH 

MahiM  will  c»-  JO                                                  J' 


r 


(I)  Menu  T.  Smith,  3  Doug.  579.  (4)  Lmrtact  T.  Twtnliaum,  1  ItoLAbr. 

(i)  40Edw.  3.  c  6.,  ride  etiun  WWlam*  Condltioa  ( G. ),  pL  la 

V.  Lhfd,  Sir  W.  Jana,  179.      Lmcmat  t.  (j)  Tuuchrt.  bj  Acherlej,  173. 

riP«ai>K«,lIloLAbT.Condition(G.)pl.lO.  (6)  S  M.  &  S.  a67, 

(3)   lIumpMn   V.  iHm,    7  T.    K.    48B.  (7)  PUU  M  COTUunti,  583, 584. 
1  ILot.  Abr.  CoDdilian  (G. ),  pL  9.     D«it. 
Al)r.  Conditioo  (G.),  pX  9. 
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be  dwoiired  on  both  sides ;  and  either  party,  inasmuch  as  he  has  been  thus      Void  avb 

ILLKOAL 
CoTBNAlfTS. 


compelled  to  abandon  his  contract,  will  be  excused  for  the  non  performance       illegal 


of  it,  and  not  liable  for  damages.  (1) 
A  covenant  will  be  repealed  by  act  of  parliament  under  the  following  tinguisb  pre- 


vious incon- 


cove- 


ctrcumstancea:  thus,  if  H.  covenant  not  to  do  an  act  or  thing  which  it  gistent 
was  Jawfol  to  do,  and  an  act  of  Parliament  be  made  afterwards,  which  nants  with  its 
compels  him  to  do  it,  the  statute  repeals  the  covenant :  so  if  H.  covenant  P'^^^^'^ 
to  do  a  thing  which  is  lawful,  and  a  subsequent  act  of  Parliament  hinders 
him  from  doing  it,  the  covenant  is  repealed.  (2)  But  if  a  man  covenant 
not  to  do  a  thing  which  then  was  unlawful,  and  a  statute  afterwards 
makes  it  lawful  to  do  it,  such  act  of  Parliament  does  not  repeal  the  cove- 
nant (3) 

In  the  Gaslight  and  Coke  Company/  ▼.  Turner  (4)  it  was  held  to  be  a  House  built  in 
good  plea  in  covenant  on  a  lease,  that  the  lease  was  entered  into  by  the  !2^^S^ 
plaintiff  and  the  defendant,  and  that  the  premises  were  let  to  the  defendant  s.  o.  27. 
for  the  express  purpose  of  being  used  by  the  defendant  in  drawing  oil  of 
tar,  and  boiling  oil  of  tar,  contrary  to  the  provisions  of  stat  25  Geo.  3. 
t77. 

If  in  consequence  of  a  subsequent  statute,  the  performance  of  an  agree-  Statute  render- 
ment  cannot  be  effected,  it  may  be  executed  in  such  part,  and  to  such  jl^^'^^' 
extent,  as  the  law  will  permit.  agreement  il- 

If  the  performance  of  a  covenant  be  prevented  by  the  prohibition  of  a  ^^^ 
foreign  country  (5),  it  will  not  discharge  the  covenantor  or  covenantee.         Covenants  at 

die  enactments 
of  a  foreign 
country. 

IV.  Covenants  rendered  void  by  the  Act  of  Law.  Coveuahtb 

aXMDBEXD  TOin 

If  the  covenant  be  dependent  on  the  enjoyment  of  the  interest,  a  future  J^^  ^^  ®' 
destraction  of  that  interest  will  defeat  the  covenant :  thus,  if  lessee  for  years  ^fY^^^  ^^^^ 
covenant  to  repair,  and  yield  up  at  the  end  of  the  term,  an  eviction  by  nant  dependent 
elder  title,  absolves  him  from  the  agreement,  for  the  land  being  gone  the  ^^-^^^^^^^ 
covenant  is  annulled.  (6)  ture  destrue- 

A  co-covenantor  cannot  discharge  himself  from  his  responsibility  in  tion  ofthatio- 

«   .      .    A  *  •  .  .      rpm\        J  x^        terest  will  de- 

eonsequence  of  the  infancy  of  his  covenantor  (7),  and  a  person  covenanting  f^<^  ^^  ^^^^ 
with  an  infant,  will  be  held  to  such  agreement.  (8)  nant 

In  a  joint  covenant,  one  covenantee  cannot  be  held  responsible  and  the  Effect  of  in- 
other  not  so ;  and  if  one  suffer  judgment  by  default,  or  confess  judgment,  ^mi^i^^^ 
and  the  other  prove  performance,  no  writ  of  inquiry  can  be  had  against  lation  to  his 
the  former.  (9)  co^covenantor. 

If  damaffes  be  recovered  for  a  breach  of  a  specific  act,  the  covenantee  ^^ectoftwo 

j^      .      ^  ^  persons  core^ 

becomes  released.  (10)  nanting  for  the 

If  a  party  covenant  to  do  that  which  is  impossible,  as  undertaking  execution  of 

to  go  to  China  in  three  hours,  such  a  covenant  will  be  void.  (11)     And  so  _  •    "  ^'   ^ 

xCecovery  of 

danuiges  is  an 

(1 )  Barker  v.  Hodgson,  3  M.  &  S.  267.  (7 )  Haw  v.  Ogle,  4  Taunt  10.  extmguistiment 

(2)  Dyer,  27.  pL  278.  (8)  FamthamY,  Aikint,  1  Sid.  446.    Flatt  of  the  cove- 

(3)  Bre»Uer  ▼.  KUekdl^  12  Mod.  166.     1  on  Covenants,  586.  nant 
Stlk.  198.                                                                 (9)  Porter  v.  Harris,  1  Ley.  63.     Morgan 

(4)  6  Bing.  N.  C.  324.  ▼.  Edwards,  6  Taunt  398. 

(5)  Atkinson  T.  MUeMe,  10  East,  534, 535.         (10)  Antm.  3  Leon.  51.  pi.  72. 

(6)  Andrews  J,  Needham,  Noy,  75.     Cro.         (11)  Co.  Litt  206.   (b.)     Touchat  by 
£111.656.  Atherley,  164. 
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on  tbe  same  ground  is  a  covenant  by  a  man  to  make  a  feoflinent  to  bii 
wife.(l) 

Tbe  impoMibiliiy  must  liowever  be  co-existent  at  the  timeof  its  creation; 
for  if  tbe  execution  of  tbe  duty  stipulated  for  be  poaeible  at  tbe  time,  but 
afterwards,  in  consequence  of  adventitious  circunutances,  become  impot- 
eible,  the  covenantor  will  atill  be  liable  on  his  express  covenant  (2),  unlett, 
perbapSj  the  perfonnance  of  the  covenant  be  rendered  impossible  bj  ibe 
act  of  God,  or  be  rendered  impossible  by  the  covenantee  himself.  (3) 

But  a  covenant,  if  within  the  range  of  possibility,  will  be  upheld,  how- 
ever absurd  or  improbable  the  event  may  be  (4) ;  and  if  a  covenant  be 
partially  opposed  to  the  common  lav,  and  partially  good,  it  will  be  upheld 
as  to  tlut  part  which  is  good.  (5) 

In  covenant  to  invest  a  sum  in  bank  annuities,  or  other  goverainait 
stock,  in  the  corporate  names  of  the  archdeacou  of  C,  the  vicar  of  W.,  uiil 
the  churchwardens  of  W.,  tbe  dividends  to  be  held  and  received  by  tlie 
archdeacoD,  vicar,  and  churchwardens  for  the  time  being,  in  trust  for  lie 
support  of  a  parish  school  for  poor  children,  and  in  further  trust  for  tbe  dit- 
tribution  of  coals,  &c.  among  poor  persons  of  the  parish :  — •  It  was  holdei, 
on  general  demurrer  to  a  declaration,  that  an  action  lay  upon  such  core- 
nant,  no  impossibility  of  performance  appearing,  inasmuch  as  the  invest- 
ment might  at  any  rate  be  lawfully  made  in  the  corporate  names  of  tbe 
archdeacon,  vicar,  and  churchwardens.  And  this,  although  it  was  su^etled 
in  argument,  that  by  the  practice  at  the  bank,  an  investment  would  not  be 
received  there  in  the  above  corporate  names.  (6) 

Covenants  in  contravention  of  public  policy  are  void,  such  as  coveoants 
in  restraint  of  marriage  generally,  although  a  covenant  is  not  void  against 
marrying  any  particular  individual.  (7) 

If  an  estate,  valid  in  its  creation,  be  defeated  by  a  condition  subsequpnt, 
a  dependent  covenant  will  still  continue  in  operation,  to  answer  breaches 
committed  prior  to  the  determination  of  the  estate.  (8) 

But,  if  tbe  covenant  be  separate  and  distinct,  and  independent  of  any 
interest  embodied  in  tbe  deed,  the  covenantor  cannot  dischai^e  himself  bj 
shewing  that  the  estate  intended  to  be  granted  did  not  pass.  (9) 

Though  the  bill  of  sale  for  transferring  the  property  in  a  ship  by  way  of 
mortgage  be  void  as  such,  for  default  of  reciting  the  certificate  of  regiatty 
therein,  as  required  by  stat.  26  Geo.  3.  c.  60.  a.  17.,  still  the  mortgagor 
may  be  sued  upon  his  personal  covenant  contained  in  the  same  instruineBt 
for  the  repayment  of  money  lent.  (10) 


(1)  Taucbst.  b;  Atberle;,  164. 

(2)  S/mbritk  v.  Sabmmd,  3  Burr.  1637. 
AlHatBH  V.  SiuAit,  10  Eirt,  5S0. 

(9)  Co.  Litt.  206.  (b.)  WiiCt  cati,  ciL 
Btu^  t.  Biddingfidd,  S  Mod.  26. 

(4)  I  Roi.  Abr.  Condition  (D.),  430. 

(5)  Pigae,  aue,  II  Co.  27.  (b.)  Lej, 
79.     Flatt  OD  Corenanls,  570. 

(S)  TufaJl  r.  AaHnxm,  7  A.  &  E.  798. 
Quart,  Whether,  if  such  bcb  had  regulnrly 
appeared,  it  would  have  been  an  anewer  to 


(7)  LaiBt  y.  Fem,  4  Burr.  S2SS.  Wa- 
mot,  364.  Cock  -.  fitdhmfa,  10  Ves.  m. 
Baker  t.  Whib,  3  Vem.  21S.  1  Eq.  Ot  Abr. 
89.  pL  7. 

(S)  RapulU  T.  WoobKo;  Fre«ii.41.  IB 
T.PiUdnbm,  Cto.  Elii.  344. 

(9)  NortkeM  T.  UndtrkiO,    I  Ld.  Hirn. 
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Void  and 

ILLBOAL 

V.  Effect  of  a  void  Deed.  Covekamis. 


The  coveDants  in  a  void  deed  cannot  be  enforced,  and  no  interest  can  £mcT  of  a 

be  deriyed  from  it.  ( 1 )  '  '^^"^  ^*'^- 

If  DO  estate  passes  under  a  covenant,  no  rent  can  be' enforced :  sed  alUery  Rent  cannot  be 

where  an  estate  does  pass,  although  not  from  the  party  to  whom  the  rent  is  ^  ^eLe  J^e^ 

resenred.  (2}  no  estate  passes. 


10.  Covenants  secured  by  Bond  or  Penalty.  Covemamts  sk- 

CURED  BY  BOVO 

In  Lowe  Y.  Peers (S)  Lord  Mansfield  observed,  "There  is  a  difference  or  Penalty. 
between  covenants  in  general,  and  covenants  secured  by  a  penalty  or  forfeit-  rj^^^y^- 
ure.    In  the  latter  case,  the  obligee  has  his  election :  he  may  either  bring  an  nants  in  ge- 
sction  of  debt  for  the  penalty,  and  recover  the  penalty,  after  which  recovery  ""■*  *°^  ®^®" 
of  the  penalty,  he  cannot  resort  to  the  covenant,  because  the  penalty  is  to  y^j  penalty  or 
be  a  satisfaction  for  the  whole ;  or  if  he  does  not  choose  to  go  for  the  forfeiture, 
penalty,  he  may  proceed  upon  the  covenant,  and  recover  more  or  less  than 
the  penalty,  toties  quoHes^ 

Another  distinction  is,  where  the  penalty  is  only  in  nature  of  punish-  Where  penalty 
mcnt,  or  in  terroremy  and  where  it  makes  part  of  the  agreement  as  a  com-  "f  ap^^to^ 
pensation.    As  if  the  covenant  be  not  to  plough  meadow,  and  there  be  or  m  terrorem; 
penalty  of  SOL  an  acre,  there  a  court  of  equity  will  relieve,  for  there  the  ^^***'l*^ 
penalty  is  a&  a  punishment :  but  if  the  covenant  had  been  '  to  pay  SL  for  the  agreement 
every  acre  of  meadow  ploughed,'  this  is  part  of  the  agreement,  and  there  is  "  f  compAn^ 
no  alternative;  it  is  the  particular  liquidated  sum  agreed  upon  by  the 
parties,  and  is  the  proper  quantum  of  the  damages  which  the  jury  ought  to 
find.  (4) 

And  therefore,  where  the  covenant  was  by  the  defendant,  not  to  marry 
^y  one  except  the  plaintiff,  and  if  he  did,  that  he  would  pay  her  1000/.: 
this  snm,  it  was  held,  should  be  the  settled  quantum  of  the  damages  to  be 
found  by  the  jury.  (5) 

A  difference  is  also  to  be  observed  between  assigning  a  breach  on  an  I>ifference  be- 
action  of  covenant,  and  in  debt  on  a  bond  for  the  performance  of  covenants :  a^«whwi  an 
thus  in  covenant  it  is  sufficient  to  assign  the  breach  in  the  words  of  the  action  of  cove- 
covenant ;  because  all  is  recoverable  in  damages,  and  there  shall  be  what  5*?J       "* 
the  plaintiff  can  prove  he  has  sustfidned ;  but  in  debt  on  the  bond  a  certain 
breach  must  be  assigned.  (6) 

Though  if  the  substance  of  the  breach  so  assigned  is  proved,  it  is  suffi- 
cient, though  not  precisely  as  laid ;  as  bond  by  the  lessee  not  to  cut  trees, 
and  breach  assigned  in  cutting  twenty  trees,  proof  of  the  cutting  of  ten  will 
rapport  the  action,  for  the  cutting  of  the  trees  is  the  substance.  (7) 

(1)  Soproai  V.  5ih<rro,  Velv.  18.     Andrew  (4)  Ibid.    2228.       Roifi    T.  PtUrtOHy   6 

T.  Pittrte,  1  N.  R.  158.  Bro.  Cas.  Pari  470. 

(«)  SlToAet  V.  Ruisea,  3  T.  R.  678.     Fron-  (5)  Lowe  v.  Peers,  4  Burr.  2225. 

ttny.SmaU,  2  Ld.  Raym.  1418.     Str.  705.  (6)  Brig$tock  ▼.   SUxnUm,    1  Ld.    Raym. 

May  T.  7>ye,  Frectn.  447.     Piatt  on  Cove-  107. 

BMts,  575.  (7)  Co.  Litt.  282.  (a.) 

(3)  4  Burr.  2225.     1  &8p.  N.  P.  C.  304. 
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IW8  COVENANT. 

*'°'™*''^«-        At  common  law,  if  debt  was  brought  on  r  bond  of  perfonnance  ot 
o&  FiNALTT.      covenants,  the  plaintiff  coutd  asngn  but  a  single  breach.     But  if  the  actim 

■ was  covenant,  he  might  assign  as  many  as  he  pleased. 

St«.8i9WilL  But  it  is  now  enacted  by  stat.; 8  &  9  Will.  3.  c.  U.  a.  8.,  that  in  debt 
on  a  bond  or  penal  sum,  for  the  performance  of  covenants,  the  plaintiff  nu^ 
assign  as  many  breaches  bB  he  pleases,  and  the  jury  shall  assess  dam^es  for 
as  many  as  have  been  broken  ;  and  in  case  of  judgment  on  demurrer,  or  hj 
nihil  dicie,  the  plaintiff  may  suggest  upon  the  roll  as  many  breaches  as  be 
shall  think  fit,  upon  which  a  writ  of  inquiry  shall  go;  but  the  defendiiit 
may  pay  all  damages  and  costs,  &a.  and  then  there  shall  be  a  stay  of  at- 
cution ;  but  the  judgment  shall  still  remain  as  a  further  security,  to  ansaer 
the  plaintiff  such  damages  as  may  be  sustained  for  further  breach  of  uj 
covenant  in  the  same  indenture,  upon  which  the  plaintiff  may  have  a  leirt 
faatu,  totiet  guoties. 

The  reason  of  enacting  this  statute  was  this,  that  at  common  l&w  the 
party  might  bring  debt,  and  recover  the  whole  penalty,  which,  as  it  often 
exceeded  the  real  damage,  the  other  party  was  driven  to  equity  for  that 
relief  which  the  statute  gives. 

1.11  nr of        Under  the  foregoing  statute  it  has  been  decided,  that  where  debt  m 

'^***^  brought  for  the  penalty,  and  issue  joined  on  nil  debit,  the  jury  ought  not 

to  give  a  verdict  for  the  whole,  but  should  assess  damages  for  each  breach 
asugned ;  and  therefore,  where  the  plaintiff  took  a  verdict  for  the  «b<de 
penalty,  a  venire /acku  de  novo  was  awarded.  ( 1 ) 

But  where  there  is  a  judgment  on  demurrer,  or  nt^  didt,  then  the  plain- 
tiff must  have  judgment  for  the  whole  penalty ;  but  he  cannot  take  out 
execution  for  the  whole,  hut  must  sue  out  a  writ  of  inquiry;  but  the  judg- 
ment still  remains  as  a  security  for  further  breaches.  (2) 
Bond  forfeited        But  on  the  defendant's  paying  the  penalty  of  the  bond  and  the  costs  of 
by  brewh  of »    ^^  action,  the  court  will  order  satisfaction  to  be  entered  on  the  record.(3) 
law.  It  may  be  observed,  that  if  a  bond  be  for  performance  of  covenants,  it  is 

forfeited  by  a  breach  of  a  covenant  in  law,  as  if  the  lessee  be  evicted  out  of 
Bond  omitting  the  premises  demised  (4);  and  if  a  man  covenant  to  enter  into  a  bood 
'°*'**t^  to  the  lessee  for  the  enjoyment  of  certain  lands  demised,  and  does  not 
B^ty.  express  what  the  sum  shall  be,  he  shall  be  bound  in  such  a  sum  as  is  equal 

to  the  value  of  the  land.  (5) 

^SiiiX  of  R  vnirl       Where  a  bond  is  for  the  performance  of  covenants  in  a  void  deed,  the 

'"""'■  bond  is  also  void  (6);  as  if  it  be  given  for  performance  of  covenants  wd- 

uined  in  a  void  tease  (7),  because  it  would  be  absurd  that  a  statute  which 

by  destroying  a  lease  rescinds  the  contract,  should  still  suffer  a  bond  for  the 

payment  of  the  rent  to  conUnue  in  force. 

Wberc  debt  Debt  may  be  maintained  on  a  bond  given  to  a  third  person  for  perform- 

may  be  main-     ^^^  ^f  covenants,  although  the  deed  containing  the  covenants  be  lu*- 

though til c deed  pended  by  marriage;  because,  though  the  articles  are  suspended  by  the 

containJDg  the     QiBrrlBge,  yet  it  was  the  intent  of  the  parties  that  the  things  should  be 

■uroeuded  by      performed,  and  the  bond  being  made  to  a  third  person  is  available  (8);  and 

muriage. 

{i)  DT<igti.BTtmd,2Wi\<t.3'n.  {6)  CapaAmi     v.    CapaAMrt,    SirT, 

(J)  Goodariji  T.  Crowle,  Cowp,  357.  Baym.  87. 

(S)  IRIdc  f.  tSarkum,  G  T.  R.  303.  (7)  Clmipim  t.  Skijmlk,  1  Sid.  908. 

(4)  Noi^t  tan,  4  Co.  80.  (8)   Gibbmu  i.  Oaviti,  Comb.  542. 

I  (i)  1  E»p.  N.  P.  90S. 
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a  bond  for  performance  of  all  coTenants  and  conditions  in  a  mortgage  is  Cotbnamtsbk- 
forfeited  by  non  payment  of  the  mortgage  money.  (1 )  ^^TjLnlm^'' 


11.  Covenants  for  Titlb.  Cotenaktsfo* 

•Title. 
I.  Generally.  Gcnzeallt. 

Cofeoaots  for  title  are  frequently  termed  real  covenants)  and  pass  by  the   Covenants  for 
eonunon  law  to  the  assignees  of  the  land,  who  may  maintain  actions  upon   ^^^^3^0**  ^ 
them  against  the  Tender  and  his  real  and  personal  representatives.  (2)    And  covenants. 
as  the  covenants  relate  to  the  land,  the  assignee  may  maintain  an  action  on  By  whom  and 
theiDt  although  they  were  entered  into  with  the  original  grantee  and  his  agunst  whom 
heira  only.  (3)     And  where  the  covenants  run  with  the  land,  although  they  y^  maintained 
are  entered  into  with  the  party,  his  executors  and  administrators,  yet  they  'or  breach  of 
will  go  to  the  heir  with  the  land.  (4)    The  right  of  action,  even  for  a  breach  2ue!**" 
in  the  ancestor's  lifetime,  will  descend  to  the  heir,  and  not  to  the  executor^ 
when  no  actual  damage  was  sustained  by  the  ancestor.  (5) 

Cofenant  will  lie  by  the  devisee  of  lands  in  fee,  though  broken  in  the   Devbee  of 
testator^B  lifetime.     For  the  covenant  passes  with  the  land  to  the  devisee,  ^  ^ 

and  IB  broken  in  the  time  of*  the  devisee ;  for  so  long  as  the  seller  has  not 
a  good  title  there  is  a  continuing  breach ;  and  it  is  not  like  a  covenant  to 
do  an  act  of  solitary  performance,  which,  not  being  done,  the  covenant  is 
hroken  once  for  all,  but  it  is  in  the  nature  of  a  covenant  to  do  a  thing  toiies 
quotieiy  as  the  exigency  of  the  case  may  require.  (6) 

Covenants  for  title  run  with  the  land  where  a  term  of  years  only  is   Assignment  of 
aangned,  in  the  same  manner  as  when  the  fee  is  conveyed.  (7)  **""  ^  ^^"' 

Ceitmsque  use  are  grantees  within  stat  32  Hen.  8.  c  34.,  and  are  there-    Ceatmsqm  u$e. 
fofe  entitled  to  the  benefit  of  all  covenants  entered  into  by  persons  selling 
land,  for  securing  the  title  to  such  land.  (8) 

Covenants  for  title  run  with  the  land  in  the  hands  of  alienees,  who  may   Alienees, 
maintain  actions  upon  them  as  assignees  by  the  common  law ;  and  this  is 
expreasly  laid  down  without  reference  to  stat.  32  Hen.  8.  in  Rolle*s  statement 
of  Middlemore  v.  Goodale{9};  and  the  statute  relates  only  to  covenants 
which  are  a  charge  upon,  or  incident  to,  reversions. 

Where  a  lessee  assigns  and  grants  over  his  lease  by  deed,  not  containing   Covensnt  can 
a  covenant  for  quiet  enjoyment,  or  for  indemnity  against  demands  of  rent  ^  ™mtained 
doe  to  the  superior  landlord  before  assignment,  the  assignee,  if  distrained  «<  grant  "for 
npon  for  such  rent,  may  bring  an  action  of  covenant  against  the  assignor,  distress  for 
founded  on  the  word  "  grant"  in  the  deed.    And  consequently,  if  upon  J^Lrior  hmd- 
■nch  dbtress  he  has  paid  the  rent  to  release  his  own  goods,  he  cannot  sue  lord, 
the  assignor  in  assumpsit  for  the  amount  paid ;  although   the  assignor, 

(1)  ToM&f  ▼«  Ouuidkr,  S  Lev.  116.  NottU^  1  M.  &  S.  S55.      King  t.  /owes,  5 

(S)  2  Sug.  V.  &  P«  458.      Campbell  y.  Taunt.  418.      4  M.  &  S.  188.       Orme  ▼< 

^••vu*  3  B.  &  A.  392.     Lewis  v.  Campbell,  8  Broughton,  10  Bing.  533. 

Ttunt  715.  (6)  KingdoH  ▼.  Noitie,  4  M.  &  S.  53. 

(3)  Co.  Litt884.(b.);  385.  (a.)  Spen-  {7)  Noke r.  Awder,  Cto.  EWz.  4S6,  Lewie 
c^«  eofe,  5  Co.  16.  Balfy  ▼.  ff^eUe,  3  Wils  ▼.  CampbeU,  8  Taunt  715.  3  B.  &  A.  392. 
25.     Totem  v.  Ckaplin,  2  Hen<  Black.  1 33.  2  Sug.  V.  &  P.  459. 

(4)  Laugher  v.  ffiffioiM,  2  Lev.  92.  (8)  4  Cruise's  Dig.  409. 

{5)  2  Sug.  V.  &  P.  458.       Kingdon  v.         (9)  1  Rol.  Abr.  Covenant  (K.),  pi.  6. 
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after  such  distress  and  payment,  may  have  promised  the  plaintiff  to  repay 
him  the  amount ;  at  least  if  there  be  not  a  new  consideration  for  such  pro- 
mise, as  forbearance.  (1) 

The  covenant  for  quiet  enjoyment  is  usually  from  any  acts  of  the  lessor, 
or  any  claiming  under  him.  Those  who  daim  under  him  are  those  who 
come  in  by  privity  of  title,  as  heir,  executor,  assignee. 

But  there  are  others  to  whom  this  covenant  extends :  thus,  in  Hwd  y, 
Fletcher  (2)  a  feme  covert,  seised  in  fee,  joined  with  her  husband  in  levy- 
ing a  fine  to  the  use  of  the  husband  for  life,  with  power  to  make  leases 
with  the  usual  restrictions,  remainder  to  trustees  to  secure  the  wife's  joint- 
ure, remainder  over  with  a  joint  power  of  revocation  during  their  joint  lives, 
and  to  declare  new  uses ;  they  did  revoke  and  declare  new  uses,  taking  away 
all  the  uses  which  followed  the  husband's  estate  for  life,  and  leasing  power, 
and  limiting  new  uses  to  the  wife  for  life,  and,  after  several  intermediate 
remainders^  to  Lord  Tankerville  in  tail ;  after  this  new  declaration  of  ases, 
the  husband  made  the  lease  in  question  with  the  covenant  for  quiet  enjoy- 
ment against  him,  and  all  claiming  under  him ;  Lord  Tankerville  having 
evicted  the  lessee,  covenant  was  adjudged  to  lie  against  the  executors  of 
the  husband ;  for,  though  the  estate  moved  from  the  wife,  yet  the  hus- 
band's assent  being  necessary  to  the  declaring  of  the  new  uses.  Lord  Tan- 
kerville was  a  person  claiming  under  him,  and  so  within  the  covenant  (3) 

Tenant  for  life  and  his  eldest  son,  the  remainder-man  in  tail,  leased  to 
£.S.  for  ninety-nine  years,  and  gave  E.S.,  who  was  acquainted  with  their 
title,  a  bond  conditioned  for  the  due  observance  of  their  covenant  for  qniet 
enjoyment.  £.  S.  underlet  to  W.  for  sixty  years,  and  covenanted  with  W. 
against  eviction  by  any  one  claiming  under  K  S.,  or  by  his  acts,  means, 
consent,  neglect,  default,  privity,  or  concealment.  Tenant  for  life  and  his 
eldest  son  being  dead  without  issue,  W.  was  evicted  by  the  next  remainder, 
man  in  tail : — Held,  that  £.  S.  was  not  liable  on  his  covenant  to  W.,  the 
eviction  being  by  title  paramount,  which  £.  S.  had  no  means  of  defeat- 
ing. (4) 

If  a  lease  -contain  a  covenant  for  quiet  enjoyment  against  the  lessor,  and 
those  who  claim  under  him,  the  lessee  cannot,  upon  an  eviction  by  a  para- 
mount title,  recover  under  the  implied  covenant  for  general  title  implied  in 
the  word  "  demise."  (5) 

The  act  of  a  servant  who  makes  an  entry  by  command  of  his  master 
in  violation  of  the  covenant  for  quiet  enjoyment,  will  be  considered  a 
breach.  (6) 

And  with  regard  to  the  words  "  means"  *'  ftV/e,"  or  ^^  procurement^"  where 
a  husband  purchased  lands  to  him  and  his  wife  and  the  heirs  of  the  husband, 
and  afterwards  made  a  lease,  and  covenanted  for  quiet  enjoyment,  without 
any  impediment,  expulsion,  or  interruption,  by  himself,  his  heirs,  executors, 
or  administrators,  or  by  or  through  any  other,  by  his  means,  title,  or  pro- 
curement, the  entry  of  the  widow  after  his  death  was  deemed  to  be  within 
the  covenant ;  because,  although  in  point  of  estate  the  widow  was  in  by  the 
vendor,  yet  it  was  by  means  of  the  purchase  and  the  procurement  of  the 


(1)  Bdber  v.  Uarri*^  9  A.  &  £.  532.  vide  etiam  Ewins  v.  Vaughan,  4  B.  &  C.  261. 

(2)  Doug.  43.  6  D.  &  R.  349. 

(3)  Woodhomu  \.  JaMnt,  9  Bing.  431.,        (4)  Merrill  v.  Frame,  A.  TtLunt.  329. 

(5)  Seatnan  V.  Browning,  I  Leon.  157. 
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husband,  for  if  the  husband  had  not  procured  the  purchase,  she  would  not      Cotbkants 
have  had  any  estate.  (1) 


The  word  **act8*'  signifies  something  done  by  the  person  against  whose  acts  Definition  of 
the  covenant  is  made;  and  the  word  ^^  means"  has  a  similar  import,  something  *^®T^''** 

Acts* 

proceeding  from  the  person  covenanting.  Accordingly,  where  there  was  a 
covenant  by  a  lessor,  that  the  lessee  should  hold  the  premises  without  any 
let,  suit,  interruption,  &c.  by  the  lessor^  his  executors,  &c.  or  by  or  through 
his  or  their  acts,  means,  right,  &c. ;  and  the  under-lessor,  in  ignorance  of  a 
clause  prohibiting  the  exercise  of  a  business  on  the  premises  (a  right  of 
re-entry  on  such  event  being  reserved  to  the  landlord),  underlet  to  a  tenant 
who  commenced  the  business  of  an  auctioneer,  thereby  incurring  a  forfeiture, 
of  which  the  original  lessor  took  advantage ;  as  the  eviction  was  not  pro- 
duced by  any  thing  proceeding  from  the  covenantor,  but  from  the  person 
in  possession  of  the  premises,  it  was  not  shewn  that  a  breach  of  the  covenant 
contained  in  the  lease  had  been  committed,  and  judgment  was  given  for 
the  defendant  (2) 

And  as  to  the  word  default^  where  a  seller  covenanted  for  qaiet  enjoy-  Definition  of 
ment,  without  any  action,  &c.  or  interruption,  by  the  seller  or  those  claiming  ^®  ^^"*  "**®' 
from  him,  or  by,  through,  or  with  his  or  their  acts,  means,  default,  privity, 
consent,  or  procurement,  an  arrear  of  quit-rent,  which  the  purchaser  was 
obliged  to  discharge,  although  not  accruing  while  the  vendor  was  owner  of 
the  premises,  was  held  to  amount  to  a  breach  of  the  covenant ;  for  if  it 
happened  to  be  in  arrear  in  his  lifetime,  it  was  a  consequence  of  law,  that 
it  was  by  his  default,  in  respect  of  the  party  with  whom  he  covenanted  to 
leave  the  estate  unencumbered.  (3) 

Covenant  for  title  against  the  acts  of  the  covenantor,  and  those  claiming  Covenant  for 

under  him,  is  not  broken  by  the  circumstance  of  the  previous  death  of  *»*!«  against  the 

-  acts  of  cove- 

covenantor  S  cestuique  vie.  (4)  nantor  not 

But,  if  a  person  conceiving  that  he  is  seised  of  land  in  fee^  or  possessed  of  a  broken  by 
term  of  years,  aliens  and  covenants  that  Ije  is  lawfully  seised  or  possessed,  or  nantor's  ceMtui- 
that  he  hath  a  good  estate,  or  that  he  is  able  to  make  such  an  alienation   qw  vie, 
&c  when  in  fact  the  estate  is  in  some  other  at  the  time,  the  covenant  is  Covenant  when 
broken  as  soon  as  it  is  made.  (5)     So  if  one  bargain  and  sell  land  by  deed     ^^  ^^' 
indented  to  B.,  and  before  the  deed  is  enrolled  grant  the  same  land  to  C, 
and  covenant  that  he  is  seised  of  a  good  estate  in  fee,  the  subsequent  en- 
rolment of  the  deed  will  work  a  breach  of  the  covenant.  (6)    In  fact,  it  has 
long  been  established,  that  when  in  a  conveyance  express  covenants  for 
warranty  are  introduced,  none  can  be  implied  from  the  general  words  of 
the  conveyance.  (7) 

In  assigning  a  breach  of  this  covenant^  the  plaintiff  need  not  shew  of  1"  assigning 
what  estate  the  covenantor  was  seised  ;  but  it  will  be  sufficient  to  allege  in  oantee'not^ 
the  direct  negative,  that  the  party  was  not  seised  in  fee.  (8)  bound  to  shew 

In  a  covenant  on  a  demise  of  premises  to  one  B.  W.  by  the  defendant  *J*®  ^****®  °^ 

^  "'  the  covenantor. 

(1)  Sutler  Y.  Swinerttm,  Palm.  33 9.    Cro.         (5)  Northeote  v.  War^e,' Byer,  308.  (a.) 
Jac.  657.     Godb.  333.,  vide  Twiford  v.  War-     Salman  v.  JBradshmw,  Cro.  Jac.  304. 

cufj  ciu  in  Musgraw  v.  Dashwood,  2  Vern.         (6)  Touclist.  by  Athei'ley,  170.      Grajf  v. 
45.63.  Briscoe,  Noy,  142. 

(2)  Spencer  v.  Maniott,   1  B.  &  C.  457.  (7)  Stannard  v.  Forbes,  6  A.  &  E.  572. 

^  D.  &  R.  665.  (8)  GUniUer  v.  AudUy,  Sir  T.  Raym.  14. 

i3)  Howes  T.  Brushfield,  3  East.  491.  Muscat  v.  Baliet,  Cro.  Jac.  369. 

(4)  Stannard  ▼.  Forbett  6  A.  &  E.  572. 


Corttit.im      for  ten  years,  the  defendaat  coretianting  that  he  bad  full  power  and 

L_  authority  to  demise,  aod  that  the  said  B.  W.,  paying  rent,  and  obeying  the 

eovenants  in  the  lease,  should  hare  quiet  possession  (  a  declaration  bj  the 
Bwignee  of  the  prenusea  from  B.  W.,  alleging  that  the  defendant  had  nM 
full  power  and  authority  as  aforesaid,  and  that  bis  interest  lasted  during  the 
lifetime  only  of  one  S.  C.  who  died  before  the  expiration  of  the  term,  and 
that,  therefore,  one  £.  C,  "  lawfully  claiming  in  that  behalf,  pat  oirt  aad 
evicted  the  plaintiff,  and  having  a  good  title  against  the  plaintifiF  and  ili 
persons  claiming  under  him,  entered  into,  and  upon  the  sud  premises:"— 
was  held  ill  for  not  shewing  the  manner  in  which  the  title  of  E.  C.  coid- 
menced.  (1) 


CoTenuits  for 
production  of 
deeds  lun  with 
the  land. 


deeds,  ■  pur- 

compclltble  to 
complete  the 
purchue^ 


Where  troTer 
cannot  be 
maiiitaiDed. 


II.  CocenmUt/oT  Production  t^Ikedt  or  IndimduaU. 

Covenants  for  production  of  deeds  are  real  covenants,  and  run  with  (be 
land  for  the  benefit  of  purchasers,  but  not  for  the  benefit  of  vendors  (9), 
i.  e.  purchasers  from  the  covenantee  may  take  advantage  of  them  against 
the  coTenaotora  tbemselves ;  but  the  liability  will  not  extend  to  the  cove- 
nantors' assignees. 

When  it  is  intended,  that  the  purchaser  shall  have  the  legal  right  to  t}ie 
production  of  the  deeds,  be  should  have  a  regular  deed  of  covenant  for 
tbeir  production,  entered  into  by  the  person  in  whose  custody  they  ue 
clothed  with  the  legal  right. 

If  title  deeds  be  retained  by  another,  a  purchaser  is  not  compellable  to 
complete  his  purchase,  without  a  covenant  for  their  production.  (S) 

It  would  not,  it  should  seem,  be  a  safiicieot  reason  why  a  seller  should 
retain  the  deeds,  where  he  sells  the  property  in  respect  of  which  be  retained 
them,  that  he  had  coveoanted  with  a  former  purchaser  of  part  of  the  estate 
for  Ibe  production  of  them ;  but  the  seller  would  be  entitled  to  have  tbe 
covenant  recited  in  the  conveyancl  or  indorsement,  and  might  fairly  require 
a  covenant  from  the  purchaser  to  perform  it.  The  seller  would  not  be  at 
liberty,  after  the  second  sale,  to  deliver  the  deeds  to  the  first  purchaser>(4) 

Where  a  purchaser  of  a  small  part  of  an  estate,  takes  a  covenant  from  die 
vendor  to  produce  the  title  deeds'  whenever  it  shall  be  necessary,  and  tbe 
deeds  afterwards  come  into  the  vendee's  possession ;  on  his  taking  a  mortgage 
of  tbe  other  part  of  the  estate,  on  an  assignment  by  him  of  the  Diortga|e 
to  a  third  person,  not  mentioning  the  deeds,  such  third  person  cannot  main- 
tain trover  against  him  for  them ;  to  entitle  the  plaintiff  to  recover,  be  should 
have  a  better  right  to  the  deeds  than  the  defendant  (5) 

In  Randle  v.  Loryifi)  it  appeared  that  a  lease  for  a  term  of  years,  if 

'    C.  R.  should  BO  long  live,  contained  a  covenant  that  the  lessee  should, 

within  three  months  after  notice  from  tbe  lessor,  produce  C.  R.,  or  other- 

(I)  BTBolut  V.  MmgihrUi,  7  DowL  P.  C.  wu  B  condition  precedent  to  th«t,  for  qoici 

IIB.     To  tbe  mbove  declaration  the  defend-  enjajment? 

ant  having   pleaded  cofenart  to  repair,  of  (S)  Banity  v.  BaiMt,  I  S.  &  S.  4*9. 

vhicb  he  allied  a  breach  b;  the  plaintiB;  (3)  Ibid.      S/iort  v.   CollM,    Coop.  334. 

Ihc  plaiatiff  demurred  lo  ^e  pica  i  and  it  Berry  ».  fbwv.  S  E«p.  N.  P.  C.  640.  m. 

ii-aii  held,  that  the  objection  might  be  Uken  (4)  3  Sug.  V.  &  P.  93. 

to  the  deeUration,  slthough   there  vn  no  (5)   fea  v.  FiM,  2  T.  R.  T(}8.     F1«U  <« 

demurrer,  ipecial  or  geoeral.      Quart,  Wbe.  Covenaot*,  £33. 

ther  tbe  fulfilment  of  the  oareDant  to  repair  (6)  6  A.  &  E.  31B. 
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wise  make  it  appear  to  the  lessof  within  the  time  aforesaid,  or  within  a      Cotbvants 
reasonable  time^  if  C.  R.  should  be  in  foreign  parts,  by  a  good  and  suf- 


ficient certificate  that  he  was  living,  to  which  there  was  a  proviso  for  on  whose  life  a 

re-entry  on  default.    C.  R.  went  to  Brazil.    The  lessee  being  called  upon  ^^^^^^ 

under  the  covenant  produced  an  affidavit,  sworn  in  October  1834,  stating 

that  deponent  had  seen  C.  R.  in  Brazil  in  1831,  and  had  oftem  heard  of 

him  from  that  time  till  January  1834|  -as  residing  at  a  place  in  Brazil, 

thirty  miles  from  that  in  which  deponent  lived  during  the  same  period ; 

and  that  the. deponent  was  convinced  that  C.  R.  was  alive  and  well  in 

Jaouaiy  1834,  when  deponent  left  Brazil:  —  It  was  held,  that  the  facts 

subsequent  •to  1831  could  not  be  properly  certified  by  hearsay  evidence; 

and  that  the  statement  of  occurrences  in  1831,  from  which  C.  R.  might  be 

presomed  alive  in  1834  was  not  equivalent  to  such  a  certificate,  as  the 

covenant  required,  that  C.  R.  was  then  alive;  and  therefore,  that  the 

affidavit  was  not  a  sufficient  certificate,  and  a  forfeiture  was  incurred.  (1) 


III.  Vendor  good  Right  to  convey •  Vbvdoa  good 

Right  to  con- 

A  covenant  that  a  vendor  has  a  good  right  to  convey  is  not  confined  to  ^^' 
his  tide  to  the  lands,  but  relates  as  well  to  his  capacity  to  grant.  Covenant  that 

If  the   covenantor  has   not    good   right  to    convey,   his  covenant   is  g^^^  ^^g^t  to 
broken  (2)  ;  and  so  long  as  such  incapacity  exists,  the  breach  continues.       convey,  relates 

If  A.  and  wife  are  served  in  right  of  his  wife,  and  A.  covenants  that  ^  gn^^^  ^ 
they  have  good  right  to  convey,  the  fact  of  the  wife  being  under  age  at  covenant  when 
the  time  is  a  breach.  (3)    .  broken.     « 

The  breach  may  be  assigned  in  terms  as  general  as  the  covenant,  as  Breach  may  be 
that  the  party  had  not  full  power  and  lawful  authority  to  convey;  and  the  f®*8»®°  "*^ 
declaration  need  not  shew,  what  person  bad  right  or  estate  in  the  premises,  neral  as  the 
by  which  it  may  appear  to  the  court,  that  the  covenantor  had  not  such  covenant, 
authority  to  convey ;  the  onus  probandi  the  title  which  the  defendant  pos- 
sessed at  the  period  of  the  covenant  is  cast  upon  him.  (4) 

In  RaynoUs  v.  Wbolmer  (5)  the  defendant  sold  lands  to  the  plaintiff,  and 
covenanted  that  he  had  a  good  right  to  sell,  and  there  was  a  proviso  in  the 
deed,  that  if  lOOL  were  not  paid  at  a  future  day,  the  grant,  and  bargain 
and  sale,  and  all  should  be  void.  The  money  was  not  paid  at  the  day. 
The  court  inclined  to  the  opinion  that^  notwithstanding  the  non  payment 
of  the  money  on  the  day  specified,  covenant  would  lie ;  for  there  was  a 
right  of  action  attached  in  the  bargainee  immediately  upon  the  sealing  of 
the  deed,  which  could  not  be  divested  by  the  non  payment  of  the  money, 
for  he  might  have  brought  his  action  as  soon  as  the  deed  was  sealed.  But, 
if  the  words  had  been,  "  the  indenture  shall  be  void,"  it  would  have  been 
stronger  against  the  plaintiff;  for  then  there  would  have  been  nothing  to 
ground  his  action  upon.  • 

(1)  Randk  t.  Lory,  6  A.  &  £.  218.  (4)  Braclshaw*s  com,  9  Co.  60«  (b.)   Jenk 

(2)  Bt^nelU  T.  Woobner,  Freem.  4J.  Cent.  305.  Case,  79. 

(3)  Nash  V.  AMtoih  Sir  T.  Jones,  195.  (5)  Freem.  41. 
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IV.  Quiet  Enjoyment. 

To  maintain  an  action  for  a  breach  of  a  covenant  for  quiet  enjoyment, 
some  positive  act  of  molestation,  or  some  deed  amounting  to  a  proliibitioD 
of  enjoyment,  must  be  proved :  it  is  from  the  commission  of  an  absolute 
disturbance,  or  from  a  prevention  of  enjoyment,  not  from  an  omission  to 
perform  something,  which,  if  executed,  might  add  to  the  security  of  pos- 
session, that  a  breach  arises :  mere  passive  neutrality  is  insufficient  to  give 
the  covenantee  a  right  of  action ;  but  from  active  measures,  or  from  hin- 
drance of  enjoyment  only,  can  this  right  arise  (1);  thus,  an  action  on  the 
covenant  for  quiet  enjoyment  may  be  maintained  for  the  disti)rbance  of  a 
way  of  necessity.  (2) 

It  is  not  to  be  understood  that  an  ouster  or  expulsion  must  take  place  in 
order  to  found  a  suit :  it  is  enough  that  the  quiet  enjoyment  of  the  cove* 
nantee  be  invaded  oir  prevented.  In  the  case  of  landlord  and  tenant,  tiie 
covenant  means  a  legal  entry  and  enjoyment  without  the  permission  of  any 
other  person.  Thus,  in  covenant  for  quiet  enjoyment,  the  declaration 
stated,  that,  before  the  demise  to  the  plaintiff,  the  defendant  had  made  a 
demise  to  A.^  which  was  then  subsisting ;  that^  in  order  to  get  into  posses- 
sion, the  plaintiff  brought  an  ejectment,  but  was  nonsuited  on  account  of 
that  prior  demise  ;  and  that  he  had  never  been  in  possession ;  to  which  it 
was  pleaded  that,  for  the  first  half  year  of  the  plaintiff's  lease,  the  plaintiff 
might  have  enjoyed,  &c.  but  that,  for  non  payment  of  the  rent  for  twenty- 
one  days  after  that  half  year,  the  defendant  had  a  right  to  re-enter,  accord- 
ing to  a  proviso  in  the  lease,  and  that  he  did  re-enter,  &c.: — It  was  held  on 
demurrer,  that  this  plea  was  no  answer  to  the  plfuntiff 's  demand.  (3) 

Where  there  is  a  covenant  for  quiet  enjoyment,  this  will  not  extend  to  a 
tortious  ejectment  or  eviction  by  a  stranger,  because  that  for  this  wrong 
the  lessee  may  have  his  remedy  by  action  against  the  stranger  himself;  bat 
if  the  lessee  be  ejected  by  the  lessor  himself,  there  the  lessee  may  have 
covenant  (4<)  But  if  the  stranger  claim  by  older  title  than  the  lessors,  the 
lessee  may  have  covenant  against  the  lessor ;  for  he  then  can  have  uo 
redress  against  the  stranger,  whose  title  is  good  in  law.  (5) 

In  Hayes  v.  Bickerstaff(6)  it  was  adjudged,  that  unlawful  molestations 
were  not  included  under  a  covenant  for  quiet  enjoyment,  and  the  follow- 
ing reasons  were  assigned,  that  it  was^  1.  "  unreasonable  that  a  man  should 
covenant  agaihst  the  tortious  acts  of  strangers,  impossible  for  him  to 
prevent,  or  probably  to  attempt  preventing ;,  2.  the  covenantor,  who  is  in- 
nocent, shall  be  charged,  when  the  lessee  hath  his  natural  remedy  against 
the  wrong-doer,  and  the  covenantor  made  to  defend  a  man  from  that  from 
which  the  law  defends  every  man,  that  is,  from  wrong ;  3.  a  man  shall 
have  double  remedy  for  the  same  injury  against  the  covenantor,  and  also 
against  the  wrong-doer ;  4.  a  way  is  opened  to  damage  a  third  person  (that 
is,  the  covenantor)  by  undiscoverable  practice  between  the  lessee  and  a 


(1 )  Warn  v.  Bickford,  9  Price,  43.,  vide 
KiUiffrew  v.  Sayer,  Carth.  196. 

(2)  Per  Mansfield    C.  J.    in    MorrU   v. 
EdgingtoiL,  3  Taunt.  24. 

f3)  LudweU   v.  Newmauy    6  T.   R.  458. 
Levett  Vv  WUhringtonj  IaxXw,  97.     Hacket  v. 


Glover,  10  Mod.  142.      Coleman  y,  PauUo', 
Aleyn,  1 9. 

(4)  Titdale  v.  Eagex  (  Sir  WUKam),  Hob- 
35.  Foster  v.  Mapea,  Cro.  EH«.  213.  AMn. 
LoflH.  460. 

(5)  F..N.  B.342.  (K.) 

(6)  Vaugh.  122. 
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stranger,  for  there  is  no  difficulty  for  the  lessee  secretly  to  procure  a  stranger      Covxnaktb 
to  make  a  tortious  entry,  that  he  may  therefore  charge  the  covenantorVith      '^*    "*''* 


an  action." 


Although  the  covenantor  afler  the  wrongful  act  committed  admits  the  Promise  from 
wrong  done,  and  the  covenantee's  right  to  compensation,  and  promises  to  indemnify^co- 
make  satisfaction  in  damages  if  the  wrong-doer  will  not,  this  subsequent  vantee  for  the 

promise  will  not  make  that  a  breach  of  covenant  which  was  no  breach  actsofawrong- 
J_  .  ,  A,  ./.  •x  "O**"  ^^"'  °°' 

before,  and  consequently  is  not  sufficient  to  found  an  action  of  covenant  (1)  constitute  a 

If  it  be  the  intention  of  the  parties  to  protect  the  purchaser  against  breach  of  co- 
claims  by  tori  as  well  as  by  droity  as  if  the  covenant  be,  that  the  party  shall 
enjoy  against  all  claiming  or  pretending  to  claim  any  right,  &c.  these  chaser  to  be 
words  will  extend  to  all  interruptions,  legal  or  illegal.  (2)  protected 

Though  the  general  covenant  to  save  harmless,  or  for  quiet  enjoyment,  "f^^  ^  ^^ 
does  not  extend  to  the  tortious  acts  of  a  stranger,  yet  the  lessor  may  cove-  as  droit, 
nsDt  against  the  acts  of  a  particular  person  or  persons ;  in  which  case  Covenant 
covenant  will  lie,  in  case  of  a  tortious  ejectment  by  them.  (3)  T  artiJiir** 

The  breach  of  the  covenant  for  quiet  enjoyment  must  be  by  some  act  persons, 
inconsbtent  with  the  covenant ;  for  when  the  covenant  was  for  quiet  enjoy-  Forbidding  an 
ment,  without  let,  trouble,  or  interruption,  and  the  breach  assigned  was,  ^^^^'  tenant  to 
that  the  lessee  haviQg  underlet,  the  lessor  had  forbid  the  tenant  to  pay 
his  rent:  —  It  was  held  to  be  no  breach,  for  there  was  no  act  causing  a 
breach.  (4) 

No  action  by  a  landlord  against  his  tenant,  for  any  object  unconnected  ^  suit  by  a 
with  the  tenant's  estate  or  title,  is  a  breach  of  the  covenant  for  quiet  enjoy-  j^  tenanYfor  a 

ment  (5)  collateral  pur- 

In  a  demise  of  a  mill  and  the  stream  of  water  flowing  in  the  leat,  belong-  ^^^^^' 
iog  to  the  lessor ;  except  so  much  of  the  water  as  should  be  sufficient  for  title,  not  a 
the  supply  of  persons  whom  the  lessor  should  already  have  contracted  with,  breach  of  cove- 
or  should  thereafter  contract  to  supply,  provided  that  such  a  quantity  enjoyment, 
should  be  left  as  would  be  sufficient  to  supply  the  mill  for  twelve  hours  a  Where  diver- 
day;  it  was  covenanted,  that  the  lessee  should  enjoy  without  interruption  s»ons  of  water, 
of  the  lessor,  or  of  persons  claiming  by  this  act,  means  consent,  default,  contracts  pre- 
priTity,  or  procurement,  and  it  was  alleged  as  a  breach,  that  by  certain  viousto  thede- 
diTersions  authorised  by  the  lessor,  and  other  diversions  by  certain  acts  of  ^^^ovenanrfor 
parliament,  all  previous  to  the  demise,  there  was  not  a  supply  of  water  for  quiet  enjoy- 
twelve  hours  a  day :  —  It  was  holden  no  demise  of  water  for  twelve  hours  ™®'*^ 
a  day,  and  that  diversions  occasioned  by  contracts  previous  to  the  demise, 
were  no  breach  of  the  covenant  for  quiet  enjoyment.  (6) 

In  Upton  V,  F'ergusson(7)  the  plaintiff  took  of  the  defendant  a  house  at  Where  distress 
a  yearly  rent,  under  an  agreement,  by  the  terms  of  which  the  latter  under-  ^n'or^an^ori 
took  that,  up  to  the  date  of  the  agreement,  he  had  paid,  or  would  pay,  '*  all  no  breach  of 
arrears  of  rent,  rates,  taxes,  or  assessments ; "  and  the  former  agreed,  that,  <^ovenant  for 
^from  and  after  that  day,  the  same  should  be  kept  paid  by  him  for  the  ment. 
time  he  might  occupy  the  premises."   At  the  expiration  of  the  first  quarter, 
the  superior  landlord  distrained  for  rent :  —  It  was  holden,  that  there  was 

(1)  GHffiiht  V.  Brame,  6  T.  R.  66,  (4)   Witcheott  v.  Nine,  1  Brownl.  81. 

(2)  SoAgaU  V.  C^pUn,  Com.  280.    Lucy         (5)  Morgan  v.  Hunt,  2  Vent  213.    GentB 
».  Lniafftom,  1  Vent  175.     Hunt  v.  AUen,     v,  Peade,  Cro.  Eliz.  615. 

Winch,  25.  (6)  Blatchford  v.  Plymouth  (Mayor  of\  3 

(3)  Arg.  Hob.  35.      Perry  v.  Edwardty     Bing.  N.  C.  691. 
Sir.  400.  (7)  3  M.  &  Sc.  88. 
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no  implied  daty  in  the  deTendant  to  indemnify  the  plaintiff  against  Urn 
claim,  although  the  agreement  between  them  stipulated  for  a  yearly  rent; 
the  defendant  having,  by  the  subaequent  clause,  expressly  undertaken  to 
keep  the  reserved  rent  paid. 

There  is  an  implied  covenant  for  quiet  enjoyment  under  the  mrit 
"granted  and  demised." (1)  The  whole  covenant  implied  in  the  wwd 
"demise,"  is  restrained  by  an  express  covenant  for  quiet  enjoymenL(2) 
And  it  seems,  under  the  word  "demiMe,"  the  lessee  may  nuuntwn  an  action 
of  c<>venant  against  the  lessor  for  not  having  sufficient  power  to  demise  for 
the  whole  term,  whereby  plaintiff  was  put  to  expense  in  procuring  a  better 
title  for'the  whole  term.  (3) 

A  covenant  for  quiet  enjoyment  does  not  extend  to  oblige  a  lessor  to 
rebuild  in  case  of  accident  by  fire.  (4) 

1.  A  license  to  search  for  and  raise  metab,  and  also  to  carry  them  any, 
and  convert  them  to  the  licenser's  own  use,  passes  an  intoreat,  which  ii 
capable  of  being  assigned. 

3.  A  license  to  mine  was  granted,  with  a  proviso,  that  if  the  grantee^  after 
notice  to  work  according  to  hb  covenant,  failed  to  keep  six  miners  at  woii, 
and  the  grantor  fixed  a  notice  on  the  premises,  that  he  intended  to  aroid 
the  license,  it  should  be  lawful  tor  the  grantor  to  re-enter  within  a  moDtb 
after  fixing  the  notice,  and  then  the  license  should  be  void  :  —  It  was  held, 
that  notice  to  the  grantee  that  unless  he  kept  six  miners  at  work,  tbe 
grantor  would  reenter  at  the  expiration  of  a  month,  did  not  avoid  tbe 
license,  or  render  the  grantor's  re-entry  lawful.  (5) 

In  assigning  a  breach  of  covenant  which  was  for  quiet  enjoyment,  it  w 
sufficient  to  allege,  that,  at  the  time  of  the  demise  to  the  plaintiff,  A.  B. 
had  lawful  right  and  titie  to  the  premises,  and  having  such  lawful  right  and 
title,  entored,  &c.  and  evicted  him,  &c  without  shewing  what  title  A.  B. 
had,  or  that  he  evicted  the  plaintiff  by  legal  process,  &c.  (6) 

If  a  lessor  covenant  for  quiet  enjoyment  against  the  lawful  let,  suit,  entry, 
Ac  of  himself,  his  heirs,  and  assigns,  the  declaration  For  a  breach  of  the 
covenant  need  not  expressly  allege  that  he  entered  "  claiming  titie,"  if  the 
disturbance  complained  of  be  such,  as  clearly  appears  to  be  au  assertion  oS 
right.  (7) 

The  common  covenant  for  indemnity  against  incumbrances,  is  not  ■ 
covenant  that  the  estate  is  free,  and  shall  remain  free  from  incumbrance^ 
but  that  the  purchaser  shall  enjoy  it  free  from  such  incumbrances.  It  »u 
the  opinion  of  Lord  Chancellor  Cowper(8),  that  there  was  a  difference 
betw<;en  a  covenant,  that  the  estate  was  free  from  incumbrances,  and  a 
covenant  that  the  party  should  eiyoy  free  from  incumbrances ;  as,  io  tke 
latter  case,  the  covenant  was  not  broken,  notwithstanding  the  existence  of 
incuKibrances  so  long  as  undisturbed  possession  was  enjoyed.  The  cons^ 
qaenite  is,  that  in  order  to  justify  legal  proceedings  on  this  covenant  againat 


(1 )  IsfMlden  T.  Moy,  9  Vet.  33a  7  East, 
231.      S&mth,S69.     SN.  11.449. 

(2)  Lmty.  Sttpiauon, 4  Biag.  N.  C.678. 

(3)  Fnutr  V.  SItep,  S  Cfaitt.  646. 

(4)  Bmn  V.  Quftcr,  Ambl.  621.  3 
EdeD,:iI9. 

(5)  MuiiM  T.  ma,  r.  Bing.  N.  C.  694. 
Il  wss  itlio  holdeo,  that  for  •uch  re-entry  and 
intrusioD  the  grantee  nugbt  me  in  caae. 


(6)  FaHerv.  Pitrion,  4  T.R.  617.  Biif 
HH  V.  E.  I.  Comp.  8  ibid,  S7a 

(7)  Uogd  V.  Tomkia,  1  ibid.  671. 

(8)  Tom  t.  Banuad  (Lanl),  Gilb.  Ci 
Eq.  T.  Kimg  t.  ShnidiMk,  1  Kcb.  917. 
Plait  on  Corenaiiti,  351.,  Md  ridi  itefrOT 
V.  JbHTUT.  lKeb.937. 
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iocumbronces,  it  is  requisite  that  an  actual  interruption,  claim,  or  demand,      Covbhamts 
be  made  on  tlie  purchaser,  some  hindrance  or  prevention  of  enjoyment      ">>  Titlk. 
proved ;  for  the  chance  alone  of  his  being  disturbed  and  his  lii^ility  to 
satisfy  claimants,  or  in  other  words,  the  mere  existence  of  outstanding  in- 
eumbranees,  unless  they  prevent  entry  and  enjoyment,  as  in  the  case  of  a 
prior  unexpired  lease,  will  not  constitute  an  immediate  breach. 


V.  Further  Assurance. 

The  covenant  for  further  assurance  equally  applies  to  the  title  of  the  Further  As. 
vendor,  and  to  the  instrument  of  conveyance  to  the  vendee ;  and  operates  ""^-^^ce. 
as  well  to  secure  the  performance  of  all  acts  for  supplying  any  defect  in 
the  former,  as  to  remove  all  objections  to  the  sufficiency  and  security  of 
the  latter. 

If  the  covenant  is,  **  that  the  party  shall  make  such  further  assurance  to  What  acts  may 
the  lessee  or  purchaser  as  his  counsel  shall  devise,"  in  this  case  the  lessor  ^  required, 
or  purchaser  himself  cannot  devise  the  assurance,  for  then  it  would  be  no 
plea  to  say,  quod  consilium  non  dedit  advisamentum  ;  but  the  counsel  should 
devise  it  (1) 

If  a  bad  title  be  sold  with  a  covenant  for  further  assurance,  the  vendor  Bad  title  sold 
will  in  equity  be  decreed  to  convey  to  the  purchaser  such  title  as  he  (the  ^^^^  *  *^^% 
vendor)  shall  afterwards  obtain,  even  although  he  acquired  it  by  purchase  assurance, 
for  a  valuable  consideration.  (2) 

A  covenant  to  do  all  lawful  and  reasonable  acts  for  further  assurance, 
includes  the  levying  a  fine,  though  not  particularly  named.  (3)  So  the 
satisfying  of  a  judgment  (4)  It  would  seem,  also,  that  the  purchaser  may 
obtain  a  recovery  from  the  vendor,  the  right,  however,  not  extending  to 
bind  his  issue  in  tail  or  remainder-m«n  ;  nor  to  enforce  the  vendor  to  pro- 
cue  a  recovery  by  a  tenant  in  tail  from  whom  the  title  was  derived.  (5) 

A  mortgagor  under  his  covenant  for  further  assurance,  is  not  compellable  Mortgagor  re- 
to  release  his  equity  of  redemption,  nor  the  mortgagee  entitled  to  a  war-  ^^^  ^^ 
naty  in  such  further  assurance.  (6)  demption. 

It  was  debated^  but  not  decided,  in  Fain  v.  Ayers  (7)9  whether  under  a  Right  of  pnr- 
eovenaat  for  further  assurance,  a  purchaser  who  has  not  obtained  the  title  chaser  to  a  eo- 

J    J  ,  ,  .  .  »  1  vcnant  for  the 

deeds,  or  a  covenant  to  produce  them,  can  require  a  covenant  to  produce  production  of 
them  to  be  executed  to  him.  But  the  better  opinion  is,  that  he  has  no  such  title  deeds  nn« 
nght,  for  the  covenant  for  further  assurance  seems  to  be  confined  to  an  as-  coyenant  for 
sarance  by  way  of  conveyance,  and  not  to  extend  to  further  obligations  to  further  assur- 
be  imposed  on  the  covenantor  by  way  of  covenant.  (8)  •"®®'  . 

If  A.  covenant  with  B.  to  make  such  assurance  as  B.'s  counsel  should 
advise ;  B.  must  give  notice  of  the  assurance,  otherwise  A.  cannot  know 
how  to  make  it ;  B.  must  also  give  the  assurance  to  A.  for  his  perusal^  and 
to  take  advice  on  it ;  and  A.  must  have  convenient  time  to  perfect  it  (9) 

(1)  noitwat  case,  5  Co.  19.  (b.)  (5)  1  Prest  Abst.  257. 

(2)  7^f^  T.  DAar,  27  &  28  Car.  2.  1  (6)  AMiu  ▼.  Urton,  I  Ld.  Raym.  36. 
Cb.  Ca.  274.    1  £q.  Ca.  Abr.  26.  (  F. )  pi.  2.,     S.  C.  nom.  At/dn  ▼.  Uton,  Comb.  318. 

▼We  Seabomnu  ▼.  P&wd,  2  Vem.  1 1.     Lo^-         (7)  2  S.  &  S.  5.S3. 

fird  T.  Pitt,  2  P.  Wms.  680.  (8)  2  Sug.  V.  &  P.  99.     Hallett  ▼.  Middle 

(S)  Sng   y.  JmuMj    5  Taunt.  418.       1  ton,  1  Russ.  256,  257. 
^<«sh.  107.  (9)  Bennei'8  ca«e,  Cra  Eliz.  9. 

0)  Ibid. 
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COVENANT. 

A  covenantor  will  not  be  juatified  in  refusing  to  execute  a  deed  of  as- 
surance, because  the  langu^e  does  not  precisely  correspond  with  the 
coTenaal  for  assurance  ;  but  he  would  be  justified  if  an  essential  diffeieace 
existed.  ( 1 ) 

A  covenant  to  do  all  "  reasonable  acts,"  means  such  acts  as  the  Uy 
'  requires;  and  if  it  be  an  unnecessary  act  which  b  called  for,  it  is  not  i 
reasonable  act,  or  One  which  would  be  required  by  law.  (2) 

If  the  covenant  be  to  make  farther  assurance  at  all  timet  at  the  charge 
of  the  covenantee,  the  covenantor  yrill  have  a  reasonable  time  to  do  it,  after 
having  notice  of  what  is  intended.  (3) 


PiTMimar  12.  Payment  op  Rbnt. 

Cavcnuits  ibi  Covenants  for  the  payment  of  rent  run  with  the  land,  and  are  binding  on 
pajrmentofrait  an  assignee  without  his  being  specially  named.  (4) 

run  with  the  jf  ^_  covenant  to  pay  his  lessor  10/.  a  year  more  rent  in  case  anolher 

piece  of  land  should  be  adjudged  to  the  plaintiff,  or  the  defendant  should 
enjoy  the  same  by  any  ways  or  means,  A.  is  liable  to  pay  the  additionil 
rent,  although  he  derives  a  lease  of  a  piece  of  land  from  another  person.(5) 
And  if  a  tenant  under  a  lease  made  by  a  Jointress  pays  rent  to  (be 
remainder- man  with  her  knowledge,  under  a  supposition  that  her  estate 
was  forfeited  by  her  Kcond  marriage,  which  afterwards  proved  to  he  void, 
he  is  liable  on  her  covenant  to  repay  the  same  to  her  executors  after  her 
decease.  (6) 

By  indenture  certain  lands  were  granted,  bargained,  sold,  &c.  to  R.  K. 
and  the  defendant,  to  the  use  and  intent,  that  the  plaintiff  should  recdre 
out  of  the  land  a  clear  yearly  rent  of  63/.,  and  the  said  R.  H.  and  the 
defendant  covenaDted,  that  they  would  well  and  truly  pay  the  said  rent  to 
the  plaintiff:  —  It  was  held,  that  debt  could  not  be  maintained  for  arrean 
of  the  annuity,  but  that  covenant  was  the  proper  remedy.(7) 
CoTenani  to  In  an  indenture  executed  by  the  lessee,  a  covenant  for  the  payment  of 

p«j  rent  will      ,.gn[  „jij  arise  on  the  words  "  yielding  and  paying." 

words  *■  yield-  Where,  in  an  indenture,  by  which  premises  were  demised  by  the  plaintiff 
ing  sod  par-  to  one  A.  C>,  by  whom  they  were  assigned  to  the  defendant,  it  was  provided 
'""'  tliat,  in  the  event  of  there  being  rent  in  arrear,  the  plaintiff  should  re-enta 

7i^prner  'lit  ic  "^  if  the  indenture  had  never  been  made;" — It  was  held,  that  the  plaintiff 
till.'  indL-iiiuri'  was  entitled  to  recover  in  an  action  of  covenant  for  the  rent  reserved  which 
had  nevtr  btni  accjugi  before  the  re-entry.  (8) 

tenant  lUbk-  n,  In  Hopkins  v.  Selmore  (9)  it  appeared,  that  by  indenture  of  the  21«t 
rent,  up  lo  iw  jvjarch,  1828,  the  plaintiff  demised  a  messuage  to  the  defendant,  habmdiat 
Jl^try  from  25th  March  then  instant  for  the  terra  of  seven  years  then  next  ensuiog, 

liiijility  to  |iaj-   wanting  seven  days,  yielding  and  paying  yearly  and  every  year  during  the 


(1 )  KtbU  ..  Broan,  Cro.  Elii.  660. 

(2)  2  Sug.V.Si  P.  542.  Wan,  t.  Bick- 
f<Td,  9  Price,  43.,  ride  Pudiey  y.  iVeiUfom, 

*VelT.44.      Naih  I.Alton,  Sir  T.  Jone^  195. 

(3)  PixpmM  t.  ■nmtitby,  1  Rol.  Ahr. 
Ctnidition  (L.),  pi.  2. 

(4)  Portrr  r.  Svttnam,  Sty.  406.  Iiteed 
V.  Stamdeg,  1  And.  82,  Parlor  r.  fTibb,  3 
Silk.   5.      Hol/ord  v.  Halth,    1  Doug.    83. 


Sltvtntim  V.  Lambard,  3  East,  575.     Fjrin 
V.  Arihw,  1  B.  &  C.  416. 

(5)  «M(*  I,  BaiKT,  C.  T.  H.  319. 

(6)  imiiamM  v.  BartiiiloKuw,   1  B.  &  F- 
326. 

(7)  BamdaB  t.  Rigtf.  6  Dowl.  F.  C  SSO. 
(S)  HariAinuv.  VnMoii,  ibid.  404. 
(9)  8  A.  &£.  ^«S. 
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term  the  yearly  rent  of  285/1,  by  four  equal  quarterly  payments,  25th       Patment 
Mareh,  24th  June,  29th  September,  25th  December,  in  every  year  com-       ^    ""' 


mencing  25th  March  then  instant,  and  defendant  covenanted  to  pay  the  rent  after  ex- 
said  yearly  rent  of  285/.  on  the  days  and  in  the  manner  appointed.  The  P*'^*^^^  ^^ 
breach  alleged  was,  that  in  the  last  year  the  defendant  only  paid  half  the 
yearly  rent,  and  on  25th  March,  1835,  two  quarters  came  payable  and  were 
in  arrear.  The  defendant  paid  into  court  the  first  of  the  two  quarterly 
payments  allied  to  have  become  due  on  25th  March,  1835,  but  demurred 
to  so  much  of  the  breach,  as  respected  the  non-payment  of  the  second  and 
last  quarterly  payment :  —  It  was  held,  that  285/.  was  payable  for  each  year ; 
and  that  either  the  first  payment  was  to  be  made  on  25th  March  1828,  or 
a  payment  on  the  25th  March  1835,  though  after  an  expiration  of  the  term. 
Lord  Denman  observing,  "  The  defendant  has  contracted  to  pay  285iL  in 
each  year ;  one  year  wanting  seven  days  is  one  of  the  years  in  popular 
language.  Take  this  as  a  forehand  rent :  then  there  will  be  an  equal 
quantity  payable  on  each  of  the  four  days  in  each  year,  beginning  with  25th 
March  )828 :  that  will  reconcile  the  whole.** 

If  the  covenant  be  to  pay  rent  half  yearly  from  Michaelmas  1661    to  Computation  of 
MichaeUnas  1668,  the  last  day  of  the  latter  half  year  is  inclusive,  because,  **™e  <*^P»y- 
although  in  pleading  tuque  tcUefestum  will  exclude  that  day,  yet  in  a  case  of 
a  reservation  the  construction  is  to  be  governed  by  the  intent  (1) 

A  covenant  to  pay  rent  at  Christmas  or  Midsummer  or  within  fourteen 
days  after,  the  fiirst  payment  to  be  made  on  Christmas  Day,  is  not  broken 
by  non-payment  on  that  day.  (2) 

So  a  covenant  to  pay  rent  contained  in  a  lease  for  seven,  fourteen,  or 
twenty-one  years,  as  the  lessee  shall  think  proper,  is  binding  for  rent 
accrued  within  the  first  seven  years,  as  the  lease  is  valid  at  least  for  that 
period.  (3) 

If  a  lease  be  made  for  seven,  fourteen,  or  twenty-one  years,  the  lessee  only 
has  the  option  of  determining  it,  at  the  end  of  the  first  seven  years,  every  . 
doubtful  grant  being  construed  in  favour  of  the  grantee.  (4)  Where  a 
lessee  covenanted  to  pay  rent,  and  not  to  assign  without  leave,  provided,  if 
the  rent  were  in  arrear,  or  the  covenants  on  the  lessee's  part  hereinq/lSar  con- 
tained were  brokeny  the  lessor  might  re-enter,  and  there  were  no  covenants 
by  the  lessee  after  the  proviso :  —  It  was  held,  that  the  lessor  could  not  re- 
enter on  an  assignment,  as  the  court  could  not  reject  the  word  hereino/^er, 
the  intention  of  the  parties  not  being  clear.  (5) 

When  the  lessee  has  covenanted  to  pay  his  rent  during  the  continuance  Fire, floods, &c. 
of  the  term,  so  long  will  he  be  held  liable  ctt  lawy  on  his  express  agreement,  ^°  excuse  for 
however  ruinous  may  be  the  condition  of  the  premises,  either  from  fire,  an^e  of  the  co- 
floods,  or  other  causes  (6) ;  but  whether  it  is  a  good  defence  to  an  action  on  venant  for  pay- 
»n  agreement  to  take,  assigning  a  breach  in  the  not  taking  the  house  pur-  ^^^  **  ^^ 
>nant  to  the  agreement,  and  the  occupying  the  house  and  not  paying  rent 


(1)  Pigoty,  Bridge,  1  Vent.  292.  d.  EUh  v.   Sandham,   ibid.   710.      Richard 

(2)  Anon.  2  Show.  77.  Le  Tatferner't  cote,  Dyer,  56.  (a.)  pi.  15. 
(S)  Fergvmm  v.  Corniah,  2  Burr.,  1032.  Monk  ▼.  Cooper,  Str.  763.     Paradine  y,  Jane 

(4)  Doe  d.  JTebb  v.  Dixon,  9  East,  15.  Sty.  47.      Steele  v.   Wright,  cit  1  T.  R.  708. 

(5)  Ibid.  d.  Speneer  v.  Godwin^  4  M.  &.  S.  Brown  v.  Quilter,  Ambl.  621.,  cit.  1  T.  R. 
265.  708.      migaU  v.  Watere,  6  ibid.  488. 

(6)  Bdfour  V.  Weetont  1  T.  R.  310.     Doe 
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P*rMiirt       for  half  a  year,  that  the  house  was  destroyed  by  fire  before  the  day  on  which 
*"     "'^'       it  was  arranged  that  the  defendant  should  enter  and  enjoy,  does  not  appear 
to  be  settled.  (1) 
Where  core-  The  case  of  Atkitu  v.  Sealei/  (2)  affords  an  instance  of  the  implication  of 

^Vrf  t^t  '  *  o*>*eniuit  for  payment  of  renL  It  appeared  that  R.  S.  A.  being  sdsed  in 
will  be  implied,  fee  of  certain  lands,  devised  life  estates  to  his  sons,  K.  A.  and  W.  A.  succes- 
sively, with  a  general  leasing  power  for  three  lives,  or  thirty -one  years :  R.  A. 
the  first  tenant  for  life  demised  the  lands  to  E.  M.,  by  indenture  of  lewe 
containing  the  usual  covenants  and  conditions.  Upon  his  death,  W.  A,  lb* 
second  tenant  for  life,  executed  an  instrument  in  the  form  of  a  deed-poll,  but 
which  was  also  eieeuted  by  E.  M.,  and  was  affiled  with  wax  to  the  formet 
lease,  and  which  contained  the  following  clause:  "  Now  be  it  known,  that  1 
W.  A.,  do  renew  the  annexed  indenture  of  lease,  for  and  during  tbe  fnil 
space,  time,  and  term  of  thirty-one  years,  subject  to  the  payment  of  100^ 
sterling,  yearly,  during  the  stud  term ;  and  likewise  subject  to  the  covensnU, 
provisions,  and  limitatjons  in  the  said  lease  mentioned:"  anditalsocont»D» 
tbe  following  covenant  for  quietenjoyment:  "  And  the  said  W.  A.,  fyci<A 
covenant,  promise,  and  agree  with  the  said  E.  M.,  &g.  that  he  the  said  E.M., 
&c  only  paying  the  reserved  yearly  rent,  and  performing  the  coveninU 
and  agreements  herein  contained,  which  on  his  part,  and  their  parts,  ire 
and  ought  to  be  performed,  shdl  and  may  peaceably  and  quietly,  enjoy  the 
said  demised  premises,  &c.  during  the  continuance  of  the  term:" — It  «u 
held,  that  though  the  words  of  the  power  were  general,  a  covenant  by  the 
lessee  for  payment  of  rent  was  implied,  in  order  to  constitute  a  vtlid 
execution  of  the  power;  and  that  this  instrument  did  not  contain  a  valid 
covenant  by  the  lessee  for  payment  of  the  rent. 
Liibiliij  of  The  liability  of  the  lessee  on  the  covenant  to  pay  rent  will  not  be  it- 

'"•** J?"**'*-      stroyed  or  diminished  by  his  act  of  assigning  over,  but  will  endure  agaioBt 
•ignmenL  '■''»  (^)>  '"'^  ^^^  executors  having  assets.  (4') 

Lbbilitf  uf  as-       In  (^^^  °f  ^^^  tenant's  alienation,  the  assignee  becomes  chargeable  in 

■igtiee.  respect  of  privity  of  estate,  and  the  original  lessee  continues  amenable  in 

respect  of  privity  of  contract ;  but  a  landlord  cannot  maintain  an  action  of 

covenant  for  rent  against  an  under-tenant.  (5) 

"SuhjivtiNihi-       A.  by  indenture,  executed  by  himself  and  B.,  assigned  to  B.  certaia 

paytiiLn[  uf  tw  premises,  subject  to  the  payment  of  the  rent,  and  to  tbe  performance  of  tlie 

iif  iiualiiii^iiiiiji   covenants  and  agreements  reserved  and  contained  in  the  original  lease.    B. 

and  not  cifci.n-   entered  under  this  assignment,  and  afterwards  a.ssigned    over  to  a  third 

""^'^  person ;  and  it  was  held,  that  B,  was  not  liable  in  covenant  to  A.  for  rent, 

which  the  latter  had  been  called  upon  to  pay  in  consequence  of  the  defsnit 

iif  B.'s  assignee,  the  words  "  subject  to  the  payment  of  the  rent,  fltc"  beii^ 

words  of  qualification  and  not  of  contract.  (6) 

Wberv  COVL--  Where  J.  B.,  being  seised  in  fee,  conveyed  to  the  defendant  and  T.  J.,  tlieir 

""d'  '"iv^'^T      heirs  and  assigns,  to  the  use  that  J.  B.,  his  iieirs  and  assigns,  might  have  and 

■oimL  take  to  his  use  a  rent  certain,  to  be  issuing  out  of  the  premises,  and  subject 

(1)  PhmiptiHt  T.  Liigh,   I  Eip.   N.  p.  C.  (3)  Edwardi    y.    Morffon,     3  Lct.  *»■ 

398.       Hobiapffil   i.   Bakir,    IS  Vea.    117.  Slai'nu  v.  Afom't,  1  Va.  &  B.  1  ] .     BtM-i 

Pl«lt  on  Covenants,  198.    Han  v.  Gnma,  3  v,  HaB.  8  Va.  95. 

Amt.  687.   '  CkHrr  v.  PoarU,  6  T.  R.  323.  (4)  PUchrr  r.  Tony,  1  S>]k.  81. 

L                                  Lerdt  y.  ChHtiam,  I  Sim.  \*6.        '  (S)  Halford  y.  Hatch,  Doug.  iSS. 

I                                    (S)   I  AlcDck&  Nipler(lrish),359-  (G>   Welvrridgi  y.  Sttaard,SM.&Se.5Sl. 
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to  the  said  rent,  to  the  use  of  the  defeodant,  his  heirs  and  assigns ;  and  the       Patmxnt 
defendant  covenanted  with  J.  B.,  his  heirs  and  assigns,  to  pay  to  him,  his  "*^* 

heirs  and  assigns,  the  said  rent ;  and  to  build,  within  one  year,  one  or  more 
messuages  on  the  premises,  for  better  securing  the  said  rent ;  and  J.  B., 
within  one  year,  demised  the  said  rent  to  the  plaintiffs  for  1000  years:  — 
It  was  held,  that  covenant  would  not  lie  by  the  plaintiffs  for  non  payment 
of  the  rent,  or  for  not  building  the  messuages,  for  that  the  covenant  was  in 
gross,  aod  only  personal  to  J.  B.  (1) 

Id  Parnell  v.  Stewart  (2)  the  declaration  stated,  that  £.  demised  certain  Where  plea  of 
premises  to  the  plaintiff  at  a  yearly  rent,  and  that  the  plaintiff  assigned  all  *»ignnientbad. 
his  estate  and  interest  in  the  lease  to  the  defendant,  subject  to  the  covenants 
aod  conditions  contained  in  it;  and  that  the  defendant  covenanted  with 
the  plaintiff,  that  he  would  pay  the  yearly  rent  to  £.  on  the  days  and 
at  the  times  as  in  the  lease  was  reserved.  The  breach  alleged,  was  non 
payment  of  the  rent  to  £. ;  to  which  it  was  pleaded,  that  before  the  rent 
accrued  due,  the  defendant  assigned  the  lease  to  a  third  person :  but  such 
plea  was  held  ill,  Mr.  Baron  Pennefeather  observing,  '^  Here  there  is  an 
express  covenant  by  the  defendant  to  pay  the  rent,  at  the  days  and  times 
mentioned  in  the  lease."  *'  A  covenant  to  pay  at  the  days  and  times  men- 
tioned in  the  lease,  must  mean  to  pay  at  all  the  days  and  times  mentioned 
in  the  lease ;  that  is,  during  the  term." 

Where  a  lease  of  lands  in  Ireland  executed  in  1721,  reserved  a  rent  of  Calculation  of 
IQQL  sterling,  current  and  lawful  money  of  Great  Britain :  —  It  was  held,  ][^^^*^ j^J?: 
that  this  rent  was  discharged  by  a  payment  of  92/.  6s.  l^*  of  the  present  currency, 
currency.  (3) 

^Y  Stat.  4  Geo.  2.  c.  28.  s.  4*,  <'  if  the  tenant  or  tenants,  his,  her,  or  their  Relief  at  law 

assignee  or  assignees,  do  or  shall  at  any  time  before  the  trial  in  such  ejects  ^'**™  forfeiture 

1  ,      ,  1       11      ,   »  .  .  1     .    .  .     .  on  breach  of 

meat,  pay  or  tender  to  the  lessor  or  landlord,  his  executors  or  administrators,  ^^aL  4  Geo.  2. 
or  his,  her,  or  their  attorney  in  that  cause,  or  pay  into  the  court  where  the  c.  28.  s.  4. 
same  cause  is  depending,  all  the  rent  and  arrears,  together  with  the  costs, 
then  and  in  such  case,  all  further  proceedings  on  the  said  ejectment  shall 
cease,  and  be  discontinued." 

This  statute  was  intended  to  legalise  the  application  of  the  tenant  before 
^rid,  and  the  'court  has  refused  to  extend  the  same  after  trial,  lest  they 
shottld  be  exercising  the  function  of  legislation  instead  of  judicial  construc- 
tion, and  should  depart  from  the  line  which  the  statute  lias  drawn.  (4) 

In  Doe  d.  Hitchings  v.  Lewis  (5)  Lord  Mansfield  said,  '^  The  true  end  and  Judgment  of 
professed  intention  of  this  act  of  parliament  was,  to  take  off  from  the  land-  .^'^  Mansfield 
lord  the  inconvenience  of  his  continuing  always  liable  to  an  uncertainty  of  jjitchingt  v. 
possession*  from  its  remaining  in  the  power  of  the  tenant  to  offer  him  a  Lewis. 
compensation  at  any  time,  in  order  to  found  an  application  for  relief  in 
equity,  and  to  limit  and  confine  the  tenant  to  six  calendar  months  after  exe- 
cution executed,  for  his  doing  this,  or  else,  that  the  landlord  should  thence- 
forth hold  the  demised  premises  discharged  from  the  lease."     This  relief 
will  not  be  withheld  from  theu  tenant,  although  he  may  have  committed 
breaches  of  other  covenants  contained  in  the  lease.  (6) 

(1)  MiUa  V.  Branch,  5  M.  &  &  411.  (4)  Roe  d.  Wut  r.  Davit,  7  East,  363. 

(2)  2  Jones  (Irish),  294.  (5)  1  Burr.  619. 

(3)  Neville  ▼.  Ponjon^,  1  Jones  &  Carey  (6)  Swanton  v.  Biggt,  1  Beat  170.,  cit. 
(Irish),  113.  Piatt  on  Covenants,  208. 
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COVENANT. 

Stat.  4  Geo.  2.  c  28.  s.  4.  abo  dispenses  with  the  formality  of  a  fresh 
demise,  by  enacting,  that  '*  if  such  lessee  or  lessees,  His,  her,  or  their  ex- 
ecutors, administrators,  or  assigns,  shall,  upon  such  bill  filed  as  aforesaid, 
be  relieved  in  equity,  he,  she,  and  they  shall  have,  hold,  and  enjoy  the 
demised  lands  according  to  the  lease  thereof  made,  without  any  new  lease 
to  be  thereof  made  to  him,  her,  or  them."  (1) 

Where  an  indenture  of  lease  contained  a  proviso,  that  if  a  certain 
event  should  happen  after  the  execution  of  the  lease,  the  rent  reserved 
should  be  reduced: — It  was  held,  that,  in  an  action  of  covenant  for doq 
payment  of  rent,  the  covenant  might  be  declared  upon  as  an  absolute  core- 
nant.  (2) 

Sickleman  v.  Thissleton  (3)  will  afford  an  illustration  of  what  is  con- 
sidered an  ill  assignment  of  a  breach.  It  appeared  in  a  lease  by  the 
plaintiff  to  J.  T.  for  years,  of  a  messuage  and  farm,  at  a  yearly  rent  payable 
quarterly,  that  J.  T.  covenanted  to  pay  the  rent  at  the  days  and  in  manaer 
therein  mentioned,  and  also  to  pay  interest  in  case  the  rent  should  be  behind 
three  quarters  ;  and  that  the  defendant  covenanted  that  J.  T.  should,  at  all 
times  during  the  term,  well  and  truly  pay  to  plaintiff  the  said  rent  at  the 
respective  days,  and  also  interest,  and  should  duly  observe  all  the  coveDants ; 
and  that  in  case  J.  T.  should  neglect  to  pay  the  rent  for  forty  days,  the  de- 
fendant would  pay  it  on  demand :  —  It  was  held,  that  the  defendant  was  not 
chargeable  until  after  forty  days  and  demand  made ;  and  that  the  plaintiff 
having  declared  generally,  assigning  for  breach  rent  in  arrear,  and  it  appear- 
ing upon  oyer  that  the  lease  contained  the  qualification  above  stated,  the 
breach  was  ill  assigned ;  and  that  there  being  general  damages  upon  the 
whole  declaration,  which  contained  other  breaches  which  were  weU  assigned) 
judgment  nevertheless  should  be  arrested. 

In  covenant  for  seven  quarters'  rent,  a  plea  shewing  a  surrender  before 
the  last  four  of  the  seven  quarters*  rent  accrued,  is  bad  on  demurrer,  because 
it  does  not  go  to  the  whole  breach,  and  the  breach  is  not  entire^  but  part  of 
it  may  be  proved.  (4) 

It  was  held  a  good  plea  in 'covenant  for  rent^  that  the  lease  was  entered 
into  by  the  plaintiff  and  the  defendant,  and  that  the  premises  were  let  to 
the  defendant,  for  the  express  purpose  of  being  used  by  the  defendant  in 
drawing  oil  of  tar  and  boiling  oil  and  tar,  contrary  to  the  provisions  of 
the  Building  Act.  (5) 

An  eviction  by  titlcy  or  a  wrongful  eviction  of  the  tenant  by  the  lord 
himself y  will  operate  as  a  suspension  of  rent,  and  is  a  good  plea  in  bar  to  an 
action  of  covenant  for  non-payment  (6) 

Where  there  is  a  covenant  in  a  lease  to  allow  so  much  of  the  rent  as  may 
be  necessary  to  be  expended  in  repairing  the  premises,  evidence  of  repairs 


(1)  Scat  4  Geo.  2.  c.  28.  s.  4.  Liability 
on  covenants  for  payment  of  rent  in  cases  of 
bankruptcy  and  insolvency;  anti^  595*  695. 

(2)  Grogan  v.  Magan,  1  Alcock  &  Napier 
(Irish).  866. 

(3)  6  M.  &  S.  9. 

(4)  Barnard  v.  Duthy,  5  Taunt  27. 

(5 )  The  Gas  Light  and  Coke  Comp.  v.  Tur- 
ner, 5  Bing.  N.  C.  666. 

(6)  Dahton  y.  Reetfe^  1  Ld.  Raym.  77. 
Jordan  v.  Twells,  C.  T.  H.  171.      Cooper  v. 


Foung,  Fortes.  860.  Co.  Litt  148.  (b.) 
WaJker't  ease,  3  Co.  22.  Bbdgkins  v  R«bi» 
and  Thomborow,  iVenl.  276.,  etyideBvtkdl 
V.  Leehnore,  1  Ld.  Raym.  369.  Boper  t. 
Lloyd,  Sir  T.  Jones,  148.  Hunt  v.  C^i 
Cowp.  242.  Lloyd  v.^TomkieM,  1  T.  R.  671. 
Seddon  v.  Senate,  13  East,  79.  Beynoldtt, 
Buckle,  Hob.  326.,  sed  vide  contriU  Jofiety. 
Bodinner,  Comb.  880.  Piatt  <hi  CoTenantSi 
197. 
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and  monej  expended  thereon^  will  support  the  plea  of  riens  in  arrere  to  an       Patmrwt 
avowry  for  rent.  (1)  ^'  ^''^- 

In  covenant  for  five  years'  rent,  due  at  the  expiration  of  a  term  of  years,  What  will  sup- 
the  rent  day  for  the  last  half  year  not  falling  within  it,  the  plaintiff  may  P?'*  ^}^  ^^ 
recover  damages  for  all,  except  the  last  half  year's  rent  (2)  ^^^  "*  arrere. 

Where  in  coyenant  on  a  lease  it  was  stated  as  a  breach^  that  during  the  111  pleading, 
term,  to  wit,  on  the  25th  of  March,  1826,  the  sum  of  661.  5s.  for  two 
quarters  ending  as  aforesaid,  became  and  was  still  due  and  in  arrear ;  to  which 
it  was  pleaded,  that  no  quarter's  rent  ending  the  25th  of  March  then  be^ 
came  due  according  to  the  provisions  of  the  said  indenture  in  manner  and 
form  as  the  plaintiff  alleged ;  such  plea  was  held  ill,  because  "  the  substantial 
allegation  Ls,  that  the  rent  became  due  during  the  term.  It  is  no  answer 
to  that  allegation  to  say,  that  the  rent  did  not  become  due  on  a  particular 
day,  for,  according  to  the  older  authorities,  riens  en  arriere  is  no  plea  to  a 
covenant  for  payment  of  rent  on  a  particular  day."  (3) 

To  an  action  of  covenant  upon  an  indenture  of  demise  for  rent,  the  Stat  s  &  4 
defendant  pleaded  stat.  3  &  4  Will.  4.  c.  27.  s.  42. ;  and  it  was  held,  that  ^*"-  ^'  ^'  ^'^' 
the  statute  did  apply  to  s.uch  a  case.  (4)  we^rupon 

an  indenture  of 
demiae  for  rent. 


13.  Payment  of  Taxes  and  Rates,  &c.  PAYMEirr  op 

Taxks  and 
Where  a  party  took  a  part  of  certain  premises,  the  whole  of  which  were  Rates,  &c. 
rated  at  a  certain  annual  value,  and  the  lessor  covenanted  to  pay  all  taxes  Premises  im- 
then  chargeable  thereon,  and  the  lessee  covenanted  to  pay  all  fresh  taxes  ^^^^^  a^Mse"* 
vhich  might  thereafter  be  charged  on  the  premises,  or  any  part  thereof,  by  which  the 
Mr.  Justice  Holroyd  observed  (5),  "  The  lessor  does  not  covenant  to  pay  ^^^^^^' 
the  taxes  then  paid  or  charged,  but  such  as  are  payable  and  chargeable,  all  taxes  charge. 
The  covenant,  therefore,  extended  to  all  such  taxes  as  were  liable  to  be  paid  aWe  thereon, 

t  Bifid  tll^  Ifififtfifi 

m  respect  of  the  premises,  whether  jointly  or  separately  assessed.     It  was  ^^        ^  f^^^ 
the  duty  of  the  parish  officer  to  make  separate  assessments,  and  that  is  a  taxes, 
strong  circumstance  to  shew,  what  must  have  been  the  intention  of  the  Judgment  of 
parties  in  framing  these  covenants.     The  lessee's  covenant  only  extends  to  HolroyV^ 
the  payment  of  fresh  taxes  charged  upon  the  premises  ;.and  the  proper  con-    Watson  v.  At' 
Btruction  of  it  seems  to  me  to  be  this,  to  hold  that  it  extends  either  to  new  **"*• 
taxes  or  to  such  additional  or  further  taxes  as  might  be  imposed  in  conse- 
quence of  any  improvement  of  the  premises.     But  I  think  that  the  covenant 
ought  not  to  be  so  construed  as  to  make  it  depend  on  the  misconduct  of 
third  persons,  whether  the  lessor  be  or  be  not  chargeable ;  I  entirely  agree, 
therefore,  with  my  brother  Bayley  in  thinking,  that  the  lessor  ought  to  pay 
such  rates  and  taxes  as  are  chargeable  in  respect  of  seven-sixteenths  of  pre- 
'Juscs,  the  whole  of  which  are  of  the  annual  value  of  35/.    I  think,  therefore, 
that  the  rule  should  be  made  absolute  to  that  extent" 

(1)  Woods  V.  Rock,    1   Alcock  &  Napier  sed  vide  ih'id,  273.     Com.   Dig.   Pleader,  2. 
(Irish),  57.  (V.  14.)      Warner  v.  TheooaM,  Cowp.  588. 

(2)  hmg  ▼.  Burroughs,  1  Ld.  Ken.  247.  (4)  Bruen   v.  Nowlan,  1  Jebb  &  Symes 

(3)  ftr  Tindal  C.  J.  in  Baden  v.  Flight,  (Irish),  346. 

8 Bing.  N.  C.  685.     1  Brownl.  &  Gold.  1 9.,         (5)    Watson  v.  Atkins,  3  B.  &  A.  647.,  vide 

etiam  Graham  v.  Wade,  16  East,  29. 
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The  tenant  of  a  piece  of  ground  at  a  fixed  annual  rent,  covenanted  not  to 
build  without  the  license  of  the  lessor,  and  the  lessor  covenanted  to  pay  all 
taxes  charged  or  to  be  charged  during  the  term.  At  the  time  of  executing 
the  lease  the  lessor  gave  the  lessee  license  to  build,  which  he  did,  and 
thereby  much  increased  the  annual  value  of  the  premises :  —  It  was  held, 
that  the  lessor  was  liable  to  pay  taxes  in  proportion  to  the  rent  receired, 
and  not  according  to  the  improved  value  (1)  ;  Mr.  Justice  Holroyd  observ- 
ing, *<  The  assessments  ought  to  be  made  on  the  land  in  proportion  to  its 
annual  value.  If  these  taxes^  therefore,  had  been  payable  in  the  first  in- 
stance, partly  by  the  landlord  and  partly  by  the  tenant,  each  of  them  must 
have  been  assessed  in  proportion  to  that  annual  value  which  the  land  pro- 
duced to  him  ;  but  by  law  these  taxes  are  payable  by  the  tenant.  It  seems 
to  me  that  the  effect  of  the  covenant  in  this  case  is  to  make  the  landlord 
and  tenant  contribute  respectively  to  the  taxes,  in  proportion  to  the  benefit 
they  received  from  the  land.  The  defendant  in .  terms  covenanted  to  pay 
all  taxes  charged  or  to  be  charged  on  the  demised  piece  or  parcel  of 
ground  during  the  continuance  of  the  term.  The  parties  by  the  reddendum 
agreed  that  the  annual  value  of  that  piece  or  parcel  of  ground  should, 
during  the  continuance  of  the  term,  be  of  the  annual  value  of  79L  12f.  6(f. 
The  covenant  to  pay  taxes  must,  therefore,  be  construed  with  reference  to 
that  value.  By  this  construction  each  party  will  contribute  to  the  taxes  in 
proportion  to  the  benefit  which  he  receives  from  the  land.  The  lessor  will 
pay  taxes  upon  the  original  value,  and  the  tenant  upon  the  improved  v^lue, 
of  which  he  alone  reaps  the  whole  benefit.  I  think,  therefore,  that  the 
landlord  must  pay  that  proportion  of  the  taxes  which  would  have  been 
payable  by  the  tenant  if  the  premises  had  remained  in  their  original  state, 
and  of  the  annual  value  of  79/.  The  improved  value  is  584/. ;  and  although 
the  tenant  has  compounded  under  the  act  of  parliament,  and  pays  only  an 
annual  value  of  168/.,  still  he  pays  taxes  in  respect  of  the  full  improved 
value.  The  landlord  must  therefore  pay  a  shai'e  of  the  taxe»  in  the  pro- 
portion of  79/.  to  584/."  (2) 

Where  one  makes  a  lease,  and  covenants  to  discharge  the  lessee  of  all 
burdens  and  charges,  there  being  no  tax  at  that  time,  but  afterwards  a 
fifteenth  be  granted  by  parliament,  and  the  tenant  diistrained  on  for  it,  this 
would  be  within  the  covenant,  because  taxes  are  always  a  charge  in  rtm  or 
in  usu.  (3) 

A  covenant  on  a  demise  by  a  bishop,  "  for  him  and  his  successors  to 
discharge  all  public  taxes  assessed  upon  the  land,"  does  not  extend  to  a  tax 
afterwards  assessed  by  act  of  parliament.  (4) 

If  a  lessee  covenant  to  pay,  '<  from  time  to  time,  and  at  all  times 
during  the  term,  the  land  tax,  and  all  other  taxes,  rates,  assessments,  and 
impositions,  whatsoever,  already  laid,  assessed,  or  imposed  upon  the  said 
premises,  or  any  part  thereof,  or  upon  the  said  (landlord)  his  heirs  and 
assigns,  in  respect  thereof,  by  authority  of  parliament,  or  otherwise  how- 


(1 )  Wation  V.  Home,  7  B.  &  C.  285.     1  of)    v.  Marlborough  (^Dowager  Duches$  ^)i 
M.  &  R.  191.  2  Atk.  542,  543. 

(2)  Et  vide  Hyde  ▼.  Hill,  3  T.  R.  377.  (4)  Davenant  ▼.  Salisbury  {Bishop  of),  I 
Rex  V.  SeoU,  ibid.  602.  Vent  223.     3  Keb.  69.     2  Lev.  68.,  nde 

(3)  Hopwood    V.  Barefoot,    11  Mod.  237.  etiam  Chichester  (Bishop  of)  ▼.  Freedland, 
Anon.  Comb.  211.     Blandford  (Marchioness  Cro.  Car,  47. 
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soever,"  he  is  not  obliged  by  this  covenant  to  bear  the  expense  of  erecting     Payment  of 
a  party  wall,  since  the  words  "  taxes,"  <*  assessments,"  "  impositions,"  &c.     j^^"^  *j^^ 

extend  to  the  land  tax  and  all  other  taxes  ejusdem  generisy  but  not  to  the  

erection  of  a  party  wall  which  is  not  a  tax.  (1)       ' 

By  Stat  38  Geo.  3.  c.  5.  s.  17.  (made  perpetual  by  38  Geo.  3.  c.  60.  s.  1.)  Land  Tax. 
the  tenants  of  aU  houses,  lands,  tenements,  and  hereditaments  which  shall  Sut  S8  Geo.  s. 
be  rated  by  virtue  thereof,  are  required  and  authorised  to  pay  such  sum  or  ^  ^*  &  ^O- 
sums  of  money  as  shall  be  rated  upon  such  houses,  &c.  and  to  deduct  out 
of  the  rent  so  much  of  the  said  rate  as  in  respect  of  the  said  rents  of  any 
snch  houses,  &c.  the  landlord  should  and  ought  to  pay  and  bear.     And  the 
landlords,  both  mediate  and  immediate,  according  to  their  respective  in- 
terests, are  required  to  allow  such  deductions  and  payments  upon  the 
receipt  of  the  residue  of  the  rents. 

The  land  tax  acts  also  provide,  that  nothing  therein  contained,  shall  be 
construed  to  alter,  change,  determine,  or  make  void  any  contracts,  cove- 
nants, or  agreements  whatsoever,  between  landlord  and  tenant,  or  any  other 
persons,  touching  the  payment  of  taxes  and  assessments. 

Chief  Justice  Holt  in  Brewster  v.  Kitchin(2)  observed  respecting  this  Judgment  of 
latter  provision,  that  it  was   not  absolutely  necessary ;    **  first,  because  ^jf  in"»^^ 
these  taxes  lately  assessed  are  subject-matter  for  the  covenant,  and  there-  tur  ▼.  Kitehin, 
fore,  though  the  act  allows  the  tenant  to  make  a  deduction,  that  could 
never  be  a  repeal  of  the  covenant,  because  it  is  the  thing  upon  which  the 
covenant  is   grounded,   and  against  which   it  provides  :    secondly,   this 
provision  for  the  tenant  to  deduct  is  for  his  advantage,  which  he  might 
well  waive  by  covenant,  since  he  might  well  foresee  it  by  the  usage  of 
the  times ;  and  a  man  may  as  well  waive  the  benefit  of  a  future  la^f  as  of 
a  law  already  made :  thirdly,  the  tenant  might  well  pay  his  rent  without 
deduction,  and  not  violate  the  law ;  for  the  difference  where  an  act  of  par- 
liament will  amount  to  a  repeal  of  a  covenant,  and  where  not,  is  this : 
where  a  man  covenants  not  to  do  a  thing  which  was  lawful  for  him  to  do^ 
and  an  act  of  parliament  comes  after  and  compels  him  to  do  it,  there  the 
act  repeals  the  covenant,  and  vice  versd  (3) :  but  where  a  man  covenants 
not  to  do  a  thing  which  was  unlawful  at  the  time  of  the  covenant,  and 
afterwards  an  act  makes  it  lawful,  the  act  does  not  repeal  the  covenant  (4)  : 
so  here,  since  the  act  does  not  compel  the  tenant  to  deduct,  the  act  leaves 
the  covenant  in  full  force ;  fourthly,  this  clause  was  oiily  inserted  to  ex- 
pedite the  payment  to  the  crown  ;  and  where  an  act  of  parliament  is  made 
for  a  particular  purpose,  it  will  not  extend  to  collateral  qualities;   and 
Barrington's  case  (5)  is  a  strong  case,  where  a  grant  to  be  free  from  a 
future  tax  was  allowed  by  all  the  judges." 

With  respect  to  the  public  the  land  tax  is  a  tenant's  tax^  and  conse-  Land  tax  oon- 
qaently,  where  both  landlords*  and  tenants'  names  are  upon  the  rate,  it  is  ^idered  as  a 
primd  facie  a  rating  of  the  tenant  (6) 

A  net  rent  is  a  sum  to  be  paid  to  the  landlord  clear  of  all  deductions  ;   A  net  rent  is  a 

(1.)  SoutheJl  V.  LeadbetUr,  3  T.  R.  458^  (4)  Ibid,  48.  (b.)  pi.  5. 

affirmed  in  Barrett  v.  Bedford  {Duke  of),  8  (5)  8  Co.  138.  (a.)     19  Heo.  6,  c.  62. 

ibid.  605.  (6)  Rex  v.  Mitcham,  Cald.  276.     Ue  St. 

(2)  1  Ld.  Haym.  320.  Lawrence,  Winchetter,  ibid.  379. 

(S)  Dyer,  27.  pi.  178.  186—188. 
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and  if  a  party  agree  to  take  a  tease  at  a  net  rent,  be  cannot  object  thai  the 
.lease  contains  a  covenant  for  him  to  pay  tbe  land  tax  and  sewer's  Tate.(l) 

Where  a  tenant  verbally  agreed  "  to  pay  all  taxes:  "  —  It  wa»  held,  thil, 
under  this  agreement,  be  was  bound  to  pay  tbe  land  tax,  although  it  wat 
not  specifically  mentioned.  (2) 

And  where  the  landlord  covenants  to  pay  the  land  tax,  tbe  leasee  is  not 
entitled  to  deduct  for  more  than  would  be  assessed  on  the  amount  of  hit 
rent,  although  he  may  actually  have  paid  more.  (3) 

Where  the  owner  of  a  bouse,  in  consideration  of  a  premium,  demised  it 
at  one-third  of  its  annual  value,  and  afterwards  redeemed  the  land  taxi- 
It  was  held,  that  be  was  entitled  to  receive  from  the  tenant  an  annual  psj- 
ment  equal  to  two-thirds  of  the  land  tax  so  redeemed  (i),  Mr.  Justice 
Bayley  observing,  "  In  substance  the  transaction  was,  that  the  part  of  the 
tax  formeHy  payable  by  the  landlord  was  extinguished  by  the  purchase,  and 
the  tenant  was  redeemed  from  the  payment  of  the  tcsidue,  and,  therefore, 
the  landlord  is  now  entitled  to  receive  from  the  tenant  a  payment  equsl 
in  amount  t«  that  portion  only  of  the  land  tax  which  he  can  be  said  to 
have  redeemed.  This  construction  of  the  act  is  in  conformity  with  the 
cases  of  Yeo  v.  Leman  (5)  and  Hyde  v.  Hill  (6) ;  for  although  improvemesti 
were  then  made  atler  the  leases  had  been  gianted,  and  the  land  tax  was  on 
that  ground  raised,  they  establish  this  principle  —  that  of  tbe  land  tax  im- 
posed on  any  premises,  the  landlord  is  to  bear  a  part  only  in  proportioB 
to  the  rent  that  he  receives ;  for  these  reasons,  I  think  the  plaintiff  is  ea- 
tilled  to  a  verdict  for  10/." 

On  a  grant  of  a  fee-form  rent,  "  without  any  deduction,  defalcation,  or 
abatement  for  or  in  any  respect  whatsoever,"  the  grantee  is  entitled  to 
receive  the  full  rent  without  deducting  the  land  tax.  (7) 

Where  the  tenant  of  premises  under  a  lease  which  contained  no  reserv- 
ation as  to  the  payment  of  land  tax,  claimed  a  deduction  for  such  tai, 
which  was  refused  by  the  landlord,  who  afterwards  distrained,  and  m 
jtaid  the  whole  rent,  and  the  tenant  afterwards  paid  his  full  rent  for  fiie 
successive  years,  without  claiming  to  deduct  such  tax  :  —  It  was  held,  that 
Buch  acquiescence  was  equivalent  to  a  dereliction  of  his  claim  in  tbe 
lirst  instance.  (8) 

A  tenant  having  paid  land  tax  and  paving  rates  for  six  successive  years, 
without  claiming  any  deduction  from  his  landlord  for  these  payments  wbeo 
he  paid  his  rent,  it  was  held,  that  such  deduction  should  be  made  from 
the  rent  of  the  current  year,  and  that  the  tenant  could  not  claim  it  from  his 
landlord  at  any  subsequent  period (9),  Chief  Justice  Dallas  observing,  "It 
is  clear,  that  the  landlord  was  liable  to  pay  this  land  tax,  and  that  tbe  tenant 
has  paid  it:  the  question  therefore  is,  whetiier  the  tenant  should  not  hsve 
deducted  it  at  the  time  when  it  was  due,  or  whether  he  can  set  up  the 
amount  of  six  years'  land  tax  against  the  last  quarter's  rent.     The  land  tax 


(I)  Bnxttt  T.  Womadi,  !l  C,  &  P.  96.  I 
M.  &  R.  624.     7  B.  &  C.  6S7. 

(S)  Aafiiid  \.  mitt,  K.&  M.  346.,  vide 
c^tLam  Bnnit  r.  Womack,  7  B.  &  C.  63T,  3 
C.  &  p.  96. 

(S)    miUfidd  r.  BramdiMod,  S  Stark.  440. 

(4)    Ward  v.  Coiut,  10  B.  &  C.  €34. 


(5)f 


r.  1191 


(6)  3T.  It.  377, 

(T)  Bradbury    t.    IFright,     Doug-    59*- 
Brrmlir  V.  Kiltkin,  I  Ld.  ltayni.317. 

(8)  Sprays  v-  Haamomd,  4  Moore,  « 1- 
S  B.  &  B.  59. 

(9)  v^arfmu  v./fa>K0c*,3Moare,STS.    1 
B.  &  B.  ST. 
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act  reqaires  three  things  :  —  First,  that  the  tenant  ahould  pay  the  tax ;  se-     Payment  of 
condly,  that  he  should  deduct  it  (and  he  is  not  only  allowed  but  required     n^^^'^J' 

to  do  so);  thirdly,  that  the  landlord  should  allow  the  deduction  upon  the  

receipt  of  the  residue  of  the  rent  .  By  the  common  construction  qf  these 
words,  the  tenant  ought  to  deduct  the  tax  out  of  each  payment,  and  the 
landlord  ought  to  receive  the  residue.  So  the  case  stands  on  the  words  of 
the  statute.  But  how  is  the  case  on  plain  reason  ?  Laws  are  adapted  to 
common  cases  and  common  undei*standings,  but  to  go  on  for  six  years  in 
silence,  and  then  deduct  the  tax  for  so  long  a  period  out  of  one  quarter's 
rent,  is  most  unusual :  the  inconvenience  of  such  a  construction  of  the  act 
is  manifest"  *'  If  the  meaning  of  the  statute  be  clear,  then  the  question 
whether  the  landlord  be  or  be  not  bound  in  conscience  to  refund  this  money, 
independently  of  the  statute,  is  perfectly  immaterial.  But  is  the  landlord  in 
point  of  conscience,  bound  to  allow  this  ?  how  can  I  know,  that  an  understand- 
ing has  not  existed  during  the  last  six  years,  that  the  tenant  shall  have  his 
house  cheaper,  or  have  a  longer  term  in  consideration  of  his  not  deducting 
the  bind  tax  ?  Such  a  presumption  is  raised  by  the  acquiescence  of  the 
tenant  in  this  payment  for  .so  long  a  period."  *'  I  cannot  say  that  this  is 
against  conscience.**  *^  The  language  of  Gibbs  J.  (1 )  applies  also  to  this  case 
on  the  broad  ground  of  conscience  and  convenience :  '<he  who  receives  the 
money,  has  a  right  to  consider  it  his  without  dispute :  he  spends  it  in  con- 
fidence that  it  is  his  ;  and  it  would  be  most  mischievous  and  unjust,  if  he 
who  has  acquiesced  in  the  right  of  such  voluntary  payment,  should  be 
at  liberty,  at  any  time  within  the  Statute  of  Limitations,  to  rip  up  the  matter 
and  recover  back  the  money.  He  who  received  it,  is  not  in  the  same 
condition :  he  has  spent  it  in  the  confidence  it  was  his,  and  perhaps  has  no 
means  of  repayment'  Sir  James  Mansfield  C.  J.  said  (2),  '  I  think  it  woidd 
be  most  contrary  to  aquum  et  bonum,  if  the  party  were  obliged  to  repay  the 
money  back.  For  see  how  it  is  I  If  the  sum  be  large,  it  probably  alters 
the  habits  of  his  life :  he  increases  his  expenses ;  he  has  spent  it  over  and 
over  again ;  perhaps  he  cannot  repay  it  at  all,  or  not  without  great  distress. 
Is  he  then,  five  years  and  eleven  months  after,  to  be  called  on  to  repay 
it?'  If  therefore  the  case  turns  on  the  broad  ground  of  conscience,  this 
is  decisive.  But  further,  I  think  that  the  case  on  the  property  tax  is  de- 
cisive: the  cases  are  exactly  the  same,  except,  that  in  the  language  of  one 
^  the  party  is  '  required,'  in  the  other  he  is  <  ordered,'  to  deduct  the 
tax:  the  court  there  held  it  a  voluntary  payment  Lord  EUenborough  said, 
*  I  go  on  its  being  a  voluntary  payment ;  and  I  know  of  no  principle  of 
law  which  gives  a  right  to  recover  back  money  so  paid.'  Bayley  J.  said, 
'The  payment  was  made  at  a  time  when  it  was  in  the  tenant's  power  to  have 
deducted  the  sum  in  question :  he  must  have  known  that  he  had  a  right  so 
to  deduct  it ;  knowing  this,  he  chooses  nevertheless  to  make  this  payment 
Then  that  is  a  voluntary  payment,  which  he  cannot  recover  back  by  this 
action.' "  (3) 

The  tenant  is  bound  to  pay  the  land  tax  when  he  covenants  to  pay  the  Where  tenant 
rent «  without  any  deduction  or  abatement  whatsoever."  (4)  °°'  ^""*^  *?  • 

.     ,  •'  ^    ^  pay  the  land 

A  plea  in  bar  to  a  cognisance  for  a  distress  for  rent  stated^  that  ^<  divers  tax. 

(1)  In  Brigbane  v.  Daeret,  5  Taunt  14S.         (S)  Vide  etiam  Spragg  v.  Hammond,  2 

(2)  Ibid.  B.  &  B.  59.     4  Moore,  131. 

(4)   Cranston  v.  Clarke,  Say.  78. 


Pool's  IUtu. 
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PtniKHT  or     auDiB,  amounting  to  a  certain  sum,  bad  been  fhita  time  to  dme  duly  aneued 
Ratu.^c"       ^"'^  1^^  ^^  ^^^  premiseB  for  land  taic,  aod  from  time  to  time  paid  b;  Hk 

: —  plaintiff,  wherefore  he  deducted  the  said  sum,  beiug  the  amount  of  the  tu 

PlcMnbarheld  which  the  defendant,  as  landlord,  wafi  liable  to  bear  in  respect  of  therent:' 
cifically  Slating  ^ut.  wbich  waa  held  bad,  for  not  stating  the  specific  periods  for  which  tbc 
vhen  amount     respective  Bums  were  assessed  or  paid,  and  in  not  shewing  that  the  psfment 
auessed,  paid,     <''iu°>^  to  be  deducted  waa  made  after  the  rent  distrained  for  had  accrued, 
orh«lb«ome    or  was  then  accruing  (1)  ;  Mr.  Justice  Holroyd  obeerriag,  "Itappewsto 
me,  if  ft  party  were  allowed  to  deduct  a  payment  for  land  tu  paid  pre- 
viously, this  inconvenience  would  follow,  that  if  a  lessor  assigned  oter  bu 
interest,  the  assignee  might  be  made  liable  to  this  deduction,  wbidi  llie 
tenant  had  neglected  previously  to  make ;  and,  for  any  thing  that  appears  in 
tbia  plea,  that  may  be  the  case  here  ;  for,  consistently  with  the  facts  there 
stated,  the  present  defendant  may  not  be  the  person  from  whom  this  land 
tax  ought  injustice  to  be  deducted.     The  occupier  has,  it  seems  tome,  i 
lien  on  the  next  rent  given  him  by  the  legislature  for  the  land  tax  paid  b; 
bim :  but  if  he  parts  with  the  rent  without  making  the  deduction,  he  loeei 
his  lien,  and  baa  only  bis  remedy  by  action  or  set-off,  and  the  latter  is  do; 
allowed  in  replevin.     The  plea,  therefore,  is  bad,  and  our  judgmeDtmsA 
be  for  the  defendant" 

rch  and  poor's  ratea  being  charges  on  the  person  and  not  on  theUod, 
are  not  comprised  within  a  covenant  by  a  lessor  to  pay  all  the  taxes  on  the 
land  demised  (2),  nor  within  a  covenant  by  him  to  indemnify  the  lessor 
against  all  duties,  charges,  and  taxes  whataoever,  to  be  imposed  upon  Che 
lands,  except  tithes.  (3)  This  exception  of  tithes  was  not  allowed  to  iofliieBCt 
the  construction  of  the  covenant,  for  the  tithes  being  a  duty  payable  oat  of 
land,  the  exception  waa  necessary  in  opposition  to  the  word  duties.  (4) 


IniiTRAMcE  or  14%  Insurance  of  Property. 

Where  covt-  Whether  a  covenant  to  insure  be  a  covenant  which  runs  with  the  land, 

nant  to  imtirc    jg  a  question  seemingly  undecided.     Supposing  the  lease  to  contain  a  cove- 

whh  "he  Wit      lant  that  the  leasee  shall  insure,  and  in  case  of  fire,  pay  over  the  insurance 

so  US  to  otiliRc    money  to  the  lessor;  there  seems  little  doubt  but  such  a  covenant,  giving 

landlnrrt  !(i  ri:-    ^^m^le  security  to  the  lessor  for  the  rebuilding  of  the  house,  must  be  taken 

miitts.  as  falling  within  the  definition  of  a  covenant  running  with  tbe  land.    Bui 

upon  the  same  covenant  to  insure,  the  law  presents  to  the  landlord  do  mean 

of  recovering  from  the  tenant  the  money  he  may  receive  from  the  insuranct 

office,  whatever  equity  might  do  between  the  parties. 

Wiierc  ctJVL-  A  covenant  to  insure  against  fire,  premises  which  are  situated  within  tie 

lUDt  lo  insure    „gg][]y  ^iUs  of  mortality,  as  specified  in  the  statute  14  Geo.  S.  c78.,  runs 

with  tbe  lanit.    with  the  land.  (5) 

Construnioii  In  a  covenant  on  a  policy  of  insurance,  the  words  "  usurped  power"  were 

il)  SiMf  y.  Fanoiu,  3  B.  &  \.  5i6.  n>&l,  1  Hen.  Black.  6S.     Slibtardi.Otf*- 

(2)    TA«dv.SKorf(y,8MoeL314.  Ajfrty'j  2  W.  Black.  1330.     Bute  { iorrf)  «.  GmM 

catt,  S  Co.  66.  (b.)      Amm.    1  Mod.    148.  1  T.  R.  538. 

Rfx  Y.  St,LiJie-i  SoipU(a(Oecupitrtof),  2  (3)   due  v.  Slrphm,  Fili..Gib.59J 

Burr.   1064.      Rex  v.  SI.  BartSolomea  (h'  (4)  Flalt  on  t^ovenants,  223. 

AoW(ait(*o/J,4ib:d.2439.     HaTriiant.  Bit-  (5)   Vtriton  v.  SiHilli,  5  K.ti  A.l. 
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construed  not  to  extend  to  the  acts  of  a  mere  mob,  who  had  set  fire  to  the      Insurance 
premises  insured.  (1)  of  Proferit. 

When  a  lease  contains  a  covenant  by  the  tenant  to  keep  the  premises  in  of  "usurped 
repair,  and  a  covenant  to  insure  them  for  a  specific  sum  against  fire,  on  their  P^^«'-" 
being  burned  down,  his  liability  on  the  former  covenant  is  not  limited  to  the  '^^°*?'*  *"?  ^^P 

,«,  .         •'  premises  m  re- 

amount  or  the  sum  to  be  insured  under  the  latter,  the  covenant  to  insure,  pair,  and  effect 

being  introduced  for  the  security  of  the  landlord,  leaving  the  tenant  still  ^  insurance 

absolutely  responsible  on  the  covenant  to  repair.  (2)  no7repatTim 

A  lessee  covenanted  to  insure  a  specified  sum  upon  the  premises,  and  ^^^^  liability 
effected  an  insurance,  the  policy  containing  a  memorandum,  that,  in  case  ^J^Tdvi'^of  th"e 

of  the  death  of  the  assured,  the  policy  might  be  continued  to  his  personal  insurance, 
representative,  provided  an  indorsement  to  that  effect  was  made  upon 
it  within  three  months  after  his  death  ;  the  lessee  dies,  and  an  indorsement 
continuing  the  policy  to  his  personal  representative  was  made  after  the  ex- 
piration of  three  months  from  the  time  of  his  decease:— It  was  held,  that, 
under  these  circumstances,  there  was  no  breach  of  the  covenant  to  keep  the 
premises  insured.  (3) 

A  covenant  in  the  lease  of  a  house,  **  to  insure  and  keep  insured  a  given  To  keep  in- 

sum  of  money  upon  the  premises  during  the  term,  in  some  sufiicient  in-  ^"""^  ^"  ^™e 

surance  office,"  is  not  void  for  uncertainty.  (4)  sur^nlToffice 

Where  a  lessee  covenanted  to  insure,  and  effected  an  annual  policy  in  not  void  for 

the  usual  form,  allowing  fifteen  days'  grace,  and  expiring  on  the  25th  "°^«'^**^'**y- 

March,  but  did  not  pay  the  premium  for  a  renewal  till  the  25th  April :  —  ^rbrokln  b 

It  was  held,  that  the  covenant  was  broken  by  reason  of  the  non  payment  reason  of  the 

of  the  premium  on  or  before  the  9th  April,  and  that  the  lease  was  for-  "^n  payment 

feited  upon  a  clause  of  re-entry.  (5)  of  theprem^um. 

In  ejectment  by  landlord  against  tenant,  on  an  alleged  forfeiture  by   Omission  to 
breach  of  a  covenant  to  insure  in  some  ofllice  in  or  near  London,  the  injure  must  be 
omission   to  insure  must  be  proved  by  the  plaintiff":  and  it  is  not  suf-  pu^n^ttffi^  ^® 
ficientin  proof  of  such  omission,  that  the  defendant,  being  asked  to  shew  Effect  of  non 
a  policy  or  receipt  for  premium  refused  (after  which  the  plaintiff^  accepted  production  of  ' 
rent,  and  made  no  further  inquiry  till  the  action  was  commenced),  and  P*'.**^^  **'  '®" 
that  the  plaintiff  gave  notice  to  produce  such  policy  or  receipt  at  the  trial, 
^hich  was  not  done  on  demand.  (6) 

A  court  of  equity  will  not  relieve  a  tenant  against  the  breach  of  a  cove-   Equitable 
nant  to  insure.  (7)     And  an  injunction  against  an  ejectment  for  breach  of  I^^lief. 
eovenaot  to  insure  against  fire  was  refused  (8) ;  the  principle  being,  that 
where  such  relief  is  granted,  '*  the  omission  and  consequent  forfeiture  must 
he  the  effect   of  inevitable  accident,  and   the   injury  or  inconvenience 
arising  from.it  must  be  capable  of  compensation  ;  but  that  where  the  trans-  ' 

(1)  Drinkwater  v.  Corp.  Lond,  Assur,  2  that  no  contract  or  agreement  made  between 
Wils.  363.  landlord  and  tenant  shall  be  thereby  defeated 

(2)  Digbjf  V.  AtkinMOHj  4  Camp.  275.  or  made  void. 

(3)  Doe    d.  put    V.  Laming,  ibid.   73.         (4)  Doe  d.  fV«  v.  Shewin,  3  Camp.  134. 
Stat  14  Gea  3.  c.  78.  s.  86.,  which  enacts,         (5)  Ibid.,  vide  etiam   Tarhton   v.  StanU 
that  no  action,  suit,  or  process  whatsoever  forth,  5  T.  R.  695.      Salvin  y.  James,  6  East, 
"•II   be    had,   maintained,   or  prosecuted  571. 

■gwait  any  person  in  whose  house,  chamber,         (6)  Doe  d.  Bridger  v.  Whitehead,  8  A.  & 

Stable,  bam,  or  other  building,  or  on  whose  E.  571. 

««*»««  «ny  Ere  shall  accidentally  begin,  or         (7)   Green  v.  Bridges,  4  Sim.  96 

•ny  recompense  be  made  by  such  person  for         (8)  Reynolds  v.  Piti,  19  Ves.  134. 

My  damage  suffered  thereby,  also  provides. 
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Insurance 
OF  Pkofxrtt. 


Tenant  has  no 
equity  to  com- 
pel bis  landlord 
to  expend 
money  received 
from  an  insur- 
ance office. 


gression  is  wilful,  or  the  compensation  impracticable,  the  court  will  refuse 
to  interfere."  As  it  is  impossible  to  estimate  in  damages  the  quantum 
of  risk  run  by  non-insurance,  the  effect  of  giving  relief  would  be,  that 
any  tenant  might  break  the  special  covenant  with  impunity,  and  eveiy 
landlord  must  then  be  content  to  take  his  tenant  for  his  insurer  for  want 
of  power  to  enforce  his  covenant*  Whatever,  therefore,  may  be  done  in 
other  cases,  the  court  will  not  relieve  a  tenant  from  a  forfeiture  occasioned 
by  his  neglect  to  insure.  ( 1 ) 

A  tenant  has  no  equity  to  compel  his  landlord  to  expend  money  recei?ed 
from  an  insurance  office  on  the  demised  premises  being  burnt  down,  in 
rebuilding  the  premises,  or  to  restrain  the  landlord  from  suing  for  the  rent 
until  the  premises  are  rebuilt  (2) 


To  RBFAIR. 


Liability  of 
assignees  under 
a  void  lease. 

Yearly  tenants 
not  bound  to 
do  substantial 
repairs. 


15.   To  REPAIR. 

The  liability  of  the  lessee  to  keep  the  premises  in  repair  is  frequently 
enlarged,  controlled,  or  at  least  defined  by  an  express  covenant  in  the 
lease. 

Usually  the  lessee  covenants  to  maintain,  sustain,  and  repair  all  the 
buildings,  and  to  keep  the  same  in  repair,  and  deliver  them  up  so  repaired 
at  the  end  of  the  term.  Such  a  covenant  runs  with  the  land,  for  it  affects 
the  estate  and  reversion  in  the  hands  of  every  person  that  may  ha?e 
them.  (3) 

The  tenant's  responsibility  is  usually  limited  by  an  express  covenant  to 
repair :  and  this  covenant  extending  to  the  thing  in  esse,  parcel  of  the 
demise,  and  being  quodammodo  annexed  and  appurtenant  to  the  property 
demised,  will  run  with  the  land,  and  bind  an  assignee,  although  he  be  not 
named  (4),  even  if  he  be  assignee  of  part  of  the  premises  only.  (5) 

Where  A*  makes  an  agreement  with  B.  for  the  sale  of  premises  at  the  time 
in  the  possession  of  C.  under  an  agreement  for  four  years  (three  of  which 
had  expired),  and  undertakes  to  B.  that  he  will  do  such  repairs  as  are  left 
undone  by  C.  at  the  expiration  of  his  (C.'s)  tenancy ;  and  B.  makes  an  agree- 
ment with  C,  in  pursuance  of  which  C.  qu(its  before  the  end  of  the  four 
years,  leaving  the  premises  out  of  repair ;  it  seems,  that  A.  is  bound  to 
perform  the  repairs  at  the  time  of  C.*s  quitting,  though  it  be  before  the  ex- 
piration of  the  tenancy,  as  created  by  the  agreement  between  A.  and  C.  (6) 

Where  defendants  had  for  several  years,  as  assignees  under  a  void  lease, 
paid  the  rent  reserved,  without  having  re-assigned,  they  were  held  liable 
to  repair  to  the  end  of  the  term  according  to  the  covenant  in  the  lease.  (7) 

A  tenant  from  year  to  year  is  not  bound  to  do  substantial  repairs,  such  as 
new  roofing ;  he  is  only  bound  to  keep  the  premises  wind  and  water  tight  (8): 


(1)  Rolfk  V.  Harri",  2  Price,  206.  n. 
Reynolds  v.  PtU,  ibid.  212.  n.  WhiU  v.  War- 
ner,  2  Meriv.  459. 

(2)  LeedM  ▼.  Cheetham,  1  Sim.  146. 

(3)  BwMey  v.  Pirky  1  Salk.  317; 

(4)  Spencer*t  eate,  5  Co.  16.  (a.)  Dean 
^  Chapter  of  Windaor't  awe,  ibid.  24.  (a.) 
Buckley  ▼<  Firk,   1  Salk.  317.     Laugher  v. 


mniatnty  2  Lev.  92.      Keeb'ng  v.  Morrictr  IS 
Mod.  371. 

(5)  Conghamy,  King,  Cro.  Car.  221.  Oh 
nan  v.  Kemite,  Sir  W.  Jones,  245. 

(6)  Goodwn  v.  GouUemith,  2  C.  &  P.555. 

(7)  Beak  v.  Sandere,  3  Bing.  N.  C.  85a 

(8)  Leach  v.  Thonuut  7  C.  &  P.  388. 
Avworih  V.  Johnaon,  5  ibid.  239.  FerynMm 
T.  — -^  2  Esp.  N.  P.  C.  590. 
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and  DOt  being  liable  to  general  repairs,  he  is  only  bound  to  use  the  premises      To  repair. 
Id  a  husband-like  manner,  but  no  farther.  (1) 

A  tenant  from  year  to  year  is  not  liable  for  permissive  waste,  or  to  make 
good  mere  wear  and  tear  of  the  premises.  (2) 

Where  a  lessee  covenants  to  yield  up  the  premises  at  the  end  of  the 
term  in  as  good  condition  as  they  were  in^  when  the  lease  was  granted,  and 
after  the  expiration  of  the  term  holds  over  as  tenant  from  year  to  year,  no 
implied  promise  arises  to  yield  up  the  premises  at  the  expiration  of  the 
new  tenancy,  in  the  state  in  which  they  were,  when  the  original  lease  was 
granted.  (3) 

A  tenant  holding  over  after  the  expiration  of  his  term,  impliedly  holds,   Tenants  holdp., 
subject  to  all  the  covenants  in  the  lease  which  are  applicable  to  his  new  »"g.o^^  •^er 

,       ,  *  expiration  of 

situation ;  and  therefore,  if  after  the  expiration  of  a  written  lease  containing  their  terms. 

a  covenant  by  the  lessee  to  keep  the  premises  in  repair,  he  verbally  agrees 
to  hold  over  paying  an  additional  rent,  nothing  more  being  expressed  be- 
tween the  parties  respecting  the  terms  of  the  new  tenancy,  and  the  pre- 
mises afterwards  become  ruinous  by  accidental  fire,  he  is  bound  to  rebuild 
them ;  and  the  mere  advance  in  the  amount  of  rent  to  be  paid  makes  no 
difference ;  for  the  advanced  rent  incorporates  the  old  terms  with  the  new 
contract,  the  parties  still  being  supposed,  in  other  respects,  to  have  had 
reference  to  the  old  lease.  The  usage  in  such  cases  is,  to  declare  in 
aitumpsit  on  the  implied  promise  raised  by  the  continued  holding.  (4) 

A  general  covenant  to  repair  extends  to  all  buildings  erected  during  the  To  what  build- 
tenn,  as  well  as  the  buildmgs  demised.     Therefore,  if  upon  a  demise  of  ^^^^  *  covenant 

'  ,  ,  to  repair  ex- 

three  houses  with  such  a  covenant,  the  lessee  builds  a  fourth,  he  will  be  tends. 

bound  to  repair  this  also :  and  if  he  covenant  to  pull  down  the  three  and 

rebuild  them,  and  leave  the  said  premises  in  repair,  and  he  pull  down  the 

three,  and  build  five  in  their  place,  he  is  bound  by  his  covenant  to  deliver 

up  all  in  repair.  (5) 

A  tenant  must  keep  the  premises  in  tenantable  repair,  and  surrender  Construction 
them  at  the  end  of  the  term  in  as  good  condition  as  the  ordinary  and  of  agreements 
natural  decay  of  the  premises  will  admit  be  keprin  ten- 

A  general  covenant  to  repair  is  satisfied  by  the  lessee  keeping  the  pre-  anuble repair, 
mises  in  substantial  repair ;  a  literal  performance  of  the  contract  is  not  to 
be  required.  (6) 

Where  a  very  old  house  was  demised,  with  the  usual  covenants  to  repair, 
it  was  held  not  to  mean  that  the  house  should  be  restored  in  an  improved 
state,  or  that  the  consequences  of  the  elements  should  be  averted ;  thus 
^i^GuUeridge  v.  Jftinyarrf(7)  Chief  Justice  Tindal  said,  "Where  a  very  Judgment  of 
old  building  is  demised,  and  the  lessee  enters  into  a  covenant  to  repair,  it  ^*ef  Justice 
is  not  meant  that  the  old  building  is  to  be  restored  in  a  renewed  form  at    Gvtteridge  v. 
the  end  of  the  term,  or  of  greater  value  than  it  was  at  the  commencement   Munyard, 
of  the  term.    What  the  natural  operation  of  time  flowing  on  effects,  and 
aU  that  the  elements  bring  about  in  diiQinishing  the  value,  constitute  a  loss 

(1)  HonefaU  v.  Mather,  Holt's  N.  P.  C.  7.     v.  Eve,  2  Ves.  &  B.  353.,  et  vide  BrudneU  v. 

(2)  Torriano  v.  Voung,  6  C.  &  P.  8.  Roberts,  2  Wils.  143. 

(3)  Mnton  t.  St.  Peter" 9,  Hertford,  6  N.         (5)  Dowte  v.  Earle,  3  Lev.  264. 

4  M.  106.  (6)  Harrie  v.  Jonee,  1  M.  &  Rob.  173. 

(4)  Digly    ▼.  Atkinson,    4  Camp.   275.         (7)  Ibid.  336.     7  C.  &  P.  129. 
BromifieU  ▼.  WUHanuon,  Sty.  407.     Kempton 


1102  COVENANT. 

To  BEMia.      which,  SO  far  a»  it  results  from  time  and  nature,  faUa  upon  Ihe  landlord. 
But  the  tenant  iato  take  care  that  the  premises  do  not  suffer  more  than  tlw 
operation  of  time  and  nature  would  effect ;  he  is  bound  by  seasonable  appli- 
cations of  labour  to  keep  the  house  as  nearly  as  posiibte  in  the  same  con- 
dition as  when  it  was  demised." 
Teiumicanqnit       A  tenant  of  a  house,  who  is  bound  by  agreement  to  keep  itia  tenaotable 
''^''^mlrtlw    '^P'"'"'  "■*?  1""  without  notice  in  the  course  of  his  term,  if  the  premise 
kept  dr;  with-    become  unwholesome  for  want  of  suffieient  drainage,  and  they  eannot  be 
auieitraTBgant  kept  dry  without  extravagant  and  unreasonable  labour  and  expense  oa  hit 
«'"~  parl.(l) 

Prtmiu*  bring       A  tenant  of  a  house  from  year  to  year,  not  under  any  agreement  id 

I""  from  wBoT  '^"''^'  """y  "J""'  without  previous  notice  to  his  landlord,  on  the  premisa 

of  Tcpur.  becoming  unsafe  and  useless  from  want  of  repairs  ;  and  such  tenant  is  not 

liable,  in  an  action  for  use  and  occupation,  for  any  rent  after  the  ocea- 

pation  has  ceased  to  be  beneficial.  (2) 

Therefore,  where  the  lessee  of  a  house  underlet  the  same  at  Lady  Dtj 
to  A.  as  tenant  from  year  to  year,  and  before  the  end  of  the  half  year  put 
workmen  into  the  house  with  A-'s  consent,  for  the  purpose  of  repairing  a 
party  wall,  but  the  inconvenience  occasioned  thereby  was  so  great  that  A-'i 
lodgers  quitted  the  house,  uid  he  was  obliged  to  take  lodgings  for  his  owa 
family  elsewhere,  and,  after  paying  the  rent  up  to  Midsummer  Day,  h* 
remained  in  possession,  carrying  on  his  trade  till  the  Sth  of  July,  and  tlien 
quitted  without  notice  to  his  landlord ;  it  was  held,  that  the  latter  couU 
not  maintain  an  action  for  use  and  occupation  for  the  second  iialf  year 
which  had  thus  commenced,  the  jury  finding  that  there  had  been  no  bene- 
ficial occupation-  (3) 
Covensnt  to  Where  a  lessee  covenanted,  within  the  first  two  years  of  the  term,  to  put 

rocHuMM  •»"'  ^^  premises  in  good  and  sufficient  repair,  and  at  all  times  during  the  tern 
occasion  might  to  repair,  pave,  scour,  cleanse,  empty,  and  keep  the  messuages,  ground,  ud 
require,  utu-     other  the  premises,  when,  where,  and  as  often  as  need  should  require;  aod 

fled  by  miking  '^  ,  ,  i  .i.^u..c, 

the  old  houses  mthiu  the  Brst  fifty  years  of  the  term  to  take  down  four  demised  mcstuigei, 
Mibstuitklly  Bi  as  occasion  might  require,  and  in  the  place  thereof  erect  upon  the  demiHd 
^^^^^  premises  four  other  good  and  substantial  brick  messuages:  —  Itwisbdd, 

that,  if  within  the  fifty  years  the  houses  should  be  so  repaired  as  to 
make  them  completely  and  substantially  to  every  purpose  as  good  as  MW 
houses,  the  covenant  would  be  satisfied  without  taking  down  the  old 
houses.  (4) 

A  lease,  containing  a  covenant  by  the  lessee  to  repair  the  premises  at  all 

timea  "  as  often  as  need  or  occasion  should  require,"  and   "  at  farthest 

within  three  months  after  notice,"  is  one  entire  covenant,  the  former  part 

of  which  is  qualified  by  the  latter.  (5) 

WliBre  "in-.ida       Under  a  covenant  that  the  tenant  "  should  and  would  substantially  re- 

be'kcpTup'""  '   P*"''  "p'l'^''^'  ""•'  maintain  "  a  house,  he  is  bound  to  keep  up  the  inside 

painting.  (6) 
Wlivrc  oovi'-  A  covenant  in  a  building  and  repairing  lease  to  leave  the  demised  pie- 

(1)  Colfiiu  V.  Bumnt,  1  M.  &  Rob.  113.       Tide  contra,  London  {City  of)  v.  iAul,  I 

(2)  Edaardt  y.  ElAiringlon,  7  D.  &  R.      Ves.sen.lS.      3Atk.5l!. 

]IT.      R.JtM.SG8.  <5)  Honifalli.  Tetar,  1  Moore,  69.    T 

(3)  Ibid.  T>iint.385. 

(4)  Evdgn  T.  RaOdith,  T  Taunt.  411.,  sed        (6)  Moni  j.  Noj/a,  I  C.  &  F.  965 
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mises,  with  all  new  erections,  well  repaired,  extends  to  the  new  erections      To  &epair. 

only.(l)  

r  nant  only  ex- 

A  mere  covenant  to  repair  is  not  broken  by  alterations  and  improve-  tends  to  new 

ments,  where  improvements  are  contemplated  by  the  lease :  thus,  enlarge-  erections, 

ment  of  windows,  opening  external  doors,  and  taking  down  partitions,  are  Merecovenantt 

no  breach  of  a  covenant  to  repair  and  to  keep  in  repair  a  dwelling  house,  broken  by  al. 

together  with  all  such  buildings,  improvements,  or  additions,  as  shall  be  terations  and 

erected,  set  up,  or  made  by  the  lessee.  (2)  improvements. 

A  hindlord  has  no  right  to  enter  his  tenant's  premises  to  repair  them.  Qualification  of 

unless  there  were  some   stipulation  at  the   time   of  the  letting  to  that  *^e  rights  of 

effect  {^^  landlord  to  en- 

euecu  {3)  ^^  jjjg  tenant's 

A  covenant  for  a  landlord  to  be  allowed  to  come  into  a  house  to  see  the  premises  to 

state  of  its  repair  at  ^'  convenient  times,"  is  not  broken  by  his  not  being  ^^®^  J^epairs. 
allowed  to  go  into  some  of  the  rooms,  if  he  has  given  no  notice  of  his 
coming.  (4) 

A  general  covenant  to  repair  has  been  construed  to  comprehend  as  well  Premises 

bttildings  erected  by  the  tenant,  as  the  buildings  originally  demised.  (5)'  vhich  pall 

A  covenant  to  repair  a  house,  outhouses,  and  stables,  will  oblige  the  venamt  to  as- 
party  to  repair  the  racks  in  the  stable.  (6)     So  if  a  lessee,  who  has  erected  'aii^- 
fixtures  for  the  purposes  of  trade  upon  the  demised  premises,  afterwards  Bac^  in  a 
takes  a  new  lease,  to  commence  at  the  expiration  of  his  former  one,  which  ^    . ' 

I  .   .  .      1  .11  1      t         J   ^  .1  Irade  fixtures. 

new  lease  contains  a  covenant  to  repair,  he  will  be  bound  to  repair  those 
fixtures,  unless  strong  circumstances  exist  to  shew,  that  they  were  not  in- 
tended to  pass  under  the  general  words  of  the  second  demise ;  but  it  is 
doubtful  whether  any  circumstances  dehors  the  deed  can  be  alleged  to  shew- 
that  they  were  not  intended  to  pass.  (7) 

It  seems  (8)  that  a  general  covenant  **  to  make  all  needful  and  necessary   Erection  of 
reparations  and  amendments  whatsoever,"  will  not  bind  a  tenant  to  con-  P*'*^  walls  un- 

*  derstat  14  Goo 

tribute  to  the  expense  of  erecting  a  party  wall  under  stat.  14  Geo.  3.  3  e,  78. 
c.78.(9),  unless  he.  be  also  owner  of  the  improved  rent  (10),  that  is,  the 
man  who,  in  all  the  subsisting  leases,  has  the  best  rent  (11);  which  improved 
rent  is  not  construed  to  signify  the  improved  value,  nor  can  the  owner 
thereof  be  charged  (12) ;  the  object  of  the  legislature  in  enacting  that 
statute  (13)  being  to  throw  the  burden  of  paying  the  expense  of  party  walls 
on  persons  to  whom  long  leases  had  been  granted,  with  a  view  to  an  im- 
provement of  the  estate,  and  who  afterwards  underlet  at  a  considerable 
increase  of  rent.  (14) 

If  a  tenant  under  a  covenant  to  repair,  pull  down  a  party  wall  (being  in 
a  ruinous  condition),  and  rebuild  it  at  the  joint  expense  of  himself  and  the 
occupier  of  the  adjoining  house  to  whom  he  had  given  the  notice  required 
by  the  statute  in  his  landlord's  name,  but  without  his  authority,  he  cannot 

(1)  LaiU  r,  Narris,  1  Burr.  287.  Clark,   5  Taunt.   90.,   et  vide   Jiobifuon  ▼. 

(2)  Doe  d.  Dalton  v.  Jone»y  1  N.  &  M.  6.     Lewis,  10  East,  227. 

4B.  &  Ad.  126.  (9)   Songster  v.  Birkhead,  1  B.  &  P.  303. 

(S)  Barker  v.  Barker,  3  C.  &  P.  557.  Barrett  v.  Bedford  {Duke  of),  8  T.  K.  602. 

(4)  Doe  d.  WethereU  v.  Bird,  6  ibid.  195.  (10)  Peck  v.  Wood,  5  T.  R.  130.     Taylorv. 

(5)  Brmtm  v.  Bhmdeji,  Skin.  121.     Lant  Reed,  6  Taunt.  249. 

».  NorrtM,  1  Burr.  287.  (11)   Songster  v.  Birkhead,  1  B.  &  P.  305. 

(6)  Piatt  on  Covenants,  270.  (12)  Beardmore    v.  Fox,   8  T.  R.   214. 

(7)  T%resher  v.  Comp.  of  Proprietors  of  Lambe  v.  Hemans,  2  B.  &  A.  467. 
East  iMndon  Water  Works,  2  B.  &  C.  608.  (13)  S.  41. 

(8)  Piatt  on  Covenants,  270.     Moore  v.  (14)  Piatt  on  Covenants,  271. 
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To  BiTAiK.      maintain  an  action  against  his  landlord  for  a  moiety  of  the  eipcoie  of 
'  '  rebuilding  such  party  wall.  (1) 

Property  da-  "  Where  the  law  creates  a  duty,  and  the  party  is  disabled  to  perform  it 

UrttT'  **'  without  any  default  in  him,  and  he  has  no  remedy  over,  the  law  will  a- 

king'i  enemio.   <!"Be  him  ;  but  when  the  party  by  his  own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithEtaudiDg  idj 
accident  by  inevitable  necessity;"  because,  conveitlio  vincU  Ugem:  con- 
sequently, if  a  lessee  covcDant  to  repair  a  bouse,  and  it  be  destroyed  I7 
lightning  or  by  enemies,  he  is  bound  to  repair  it.  (2) 
Liability  or  te-       A  lessee  of  a  house,  who  covenants  generally  to  repair,  ia  bound  to  r- 
""'  *°  'a^"^     build  it,  if  it  be  burned  by  an  accidental  fire  (S) ;  and  the  assignee  of  1 
stroyed  by  fire,   'ease,  whereby  the  lessee  covexanted  for  himself  and  his  assigns  absolutd]r 
to  repair  premises  without  qualification,  is  bound  to  repair,  notwithstan<foig 
they  are  destroyed  by  fire.  (4) 

A  tenant  covenanting  to  repair,  damage  by  fire  only  excepted,  contionei 
liable  to  payment  of  rent,  notwithstanding  the  premises  are  destroyed  by 
fire.  (5) 

By  the  law  of  Scotland  the  tenant  is  liable  to  his  landlord,  if  premian 
demised  are  burnt  down  by  the  negligence  or  misconduct  of  the  temnt'i 
servant,  in  the  ordinary  scope  of  his  employment.  Thus,  in  an  actioa 
brought  by  a  landlord,  where  the  defendant's  servant  burnt  down  a  home 
in  Scotland,  demised  to  the  defendant,  by  lighting  furze  and  straw,  with  1 
view  to  cleanse  a  chimney  which  smoked,  although  she  had  been  cauIioiKd 
against  the  danger  of  such  a  proceeding,  it  was  held  to  have  been  properij 
left  to  the  jury  to  eay  whether  the  servant  was  acting  within  the  genenl 
scope  of  her  duty  ;  and  the  jury  having  found  for  the  defendant,  the  court 
refused  to  grant  a  new  trial.  (6) 

If  a  lease  contain  a  covenant  to  beep  in  repair,  as  well  as  a  covensiitto 
insure  for  a  specific  sum,  and  the  premises  be  burnt  down,  the  lessee  i> 
liable  on  the  former  covenant,  and  the  amuunt  b  not  limited  to  the  »» 
mentioned  in  the  latter.  (7) 
ByitatMGeo.       A  tenant  under  stat.  14  Geo.  3.  c.  78.  is  not  under  any  necessity  u 
S.  c.  T8.,ienint  reinstate  premises  destroyed  by  fire,  unless  the  terms  of  his  lease  iaipoi* 
not  bound  to        ,  .      ,  ,.       .  ,  . 

reinsutepre-      tl"a  obligation  upon  him. 

ikI  I'rlciirot.a       If  a  lessor  covenant  in  a  lease  with  his  lessee  that  he  will,  in  case  the 

'"'  '!-Im'l,        premises  demised  shall  be  burnt  down,  "rebuild  and  replace"  themse 

lii>  iruK.  iu  the  same  state  as  they  were  in  before  the  fire,  he  is  only  bound  to  restore 

the  premises  to  the  state  in  which  they  were  when  he  let  them,  and  a  oot 

bound  to  rebuild  any  additional  parts  which  may  have  been  erected  by  liis 

tenant.  (8) 

ElTuct  or  icssuc       The  lessee  of  a  house  and  wharf  covenanted  to  repair,  accidents  by  fire 

covenariiiiR  lo    gucepted ;  the  house  was  burnt  down,  and  the  lessor,  having  insured,  receivw 

rqilace  "  |iri-     the  insurance  money,  but  neglected  to  rebuild,  and  brought  an  action  »t 

(1>  Pitegy.  Rofftri.  B.  &  M.  357.  S7i„   et  Tide  PhiHipim  v.   Ltigi,   1  E^ 

(2)  JJiwinoe*  Canal  Comp.  t.  Pritchard,  6     N.  P.  C.  398. 
T.R.750.   ^«m.Dyi:r,33.{«.)pl.  10.    Fa-         (i)  Ibid. 

rirfiim./niw.  Alejn.  26.     Sly.  47,    Chttter.  (5)  //a«  t.  Cnnw  3  Anst.  687. 

fidd  {Eari  of)  V.   B<M<m  {Duie  of).    Com.  (6)  WiTniae  t,  WLicd,  10  Bing.  SRS. 

627.      BuBotk  V.  Dommitt.eT.  R.  650.  (7J  Digbg  j.Alkintoit,  4  Ciiinp.27S. 

(3)  Bulloek  V.  amioiitt,  6  T.  H.  650.     3  (8)  Loader  T.  Ka^  8  a  *  P.  375. 
Chitt.  60e.     Digbg  v.  AOiiium,   4  Csmp. 
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Jaw  for  the  rent;  it  was  held^  that  the  lessee  was  entitled  to  an  injanction     To  kkpair. 
to  restrain  the  proceedings  at  law,  till  the  house  was  rebuilt  (1)  ~ 

If  a  lessee  covenant  to  repair,  &c.  *'  casualties  by  fire  and  tempest  ex- 
cepted," it  is  questionable  if  the  landlord  be  bound  to  repair,  in  either  of 
the  excepted  cases.  (2) 

Where  a  lessee  covenants  to  repair  buildings  and  keep  them  in  repair,  but  What  is  a 
pulls  them  down,  and  does  not  repair  them  within  a  convenient  time,  or  suffers  ^**^*^«- 
them  to  decay,  he  is  immediately  guilty  of  a  breach  of  his  covenant,  and  an  £°''^buildi^ 
action  may  be  maintained  against  him  before  the  term  has  expired.  (3)    But  in  repair, 
if  he  covenant  to  have  them  in  as  good  a  state  as  he  found  them  in,  and  To  Uaw  build- 
then  pull  them  down,  he  will  be  guilty  of  no  breach  of  covenant,  for  he  may  ^°«» »"  *»  good 
rebuild  them ;  and  therefore  no  action  will  lie  until  the  end  of  the  term.  (4)  ^ere  upon 

A  lessee  covenanted  to  maintain,  sustain,  and  repair  two  messuages ;  entry, 
to  an  action  on  a  bond  given  for  the  performance  of  these  covenants  he  "^o  mamtom, 
pleaded,  that  he  had  repaired  all  the  messuaees  with  the  exception  of  one  pair  buildings, 
kitchen,  which  was  so  ruinous,  that  he  could  not  repair  it,  but  pulled  it 
down,  and  rebuilt  another  in  as  short  a  time  as  possible,  and  that  he  had  at 
all  times  repaired  the  new  kitchen  ;  the  court  upon  demurrer  to  this  plea 
decided,  that  though  it  would  have  been  good  in  an  action  of  waste,  yet 
that  it  was  bad  in  that  action  upon  a  covenant,  by  which  he  had  tied 
himself  down  to  an  inconvenience,  for  which  he  ought  at  his  peril  to  have 
provided.  (5) 

If  a  man  covenant  to  repair  a  house,  and  it  become  ruinous  by  accident.  Buildings  be. 

the  covenant  will  not  be  broken  till  after  a  convenient  time  for  its  repa-  f**™®  rumoui 

by  accident, 
ration  has  elapsed.  (6)    And  if  he  covenant  to  repair  it  before  a  particular 

day,  and  the  reparation  by  such  day  be  rendered  impossible  by  the  act  of 

God,  this  is  no  breach  of  the  covenant.     But  he  is  bound  to  repair  it  as 

soon  as  possible.  (7) 

If  a  lessee  covenant  to  do  all  the  reparations  of  a  house,  at  his  own  costs  Improperly 
and  charges,  and  he  cut  trees  upon  some  of  the  ground  demised  to  amend  ♦•"  i!^  fo^^e^ 
the  house,  it  seems  this  is  a  breach  of  his  covenant  (8)  pairs. 

The  breaking  up  of  a  pavement,  carrying  away  the  locks  and  keys  of  a  Breaking  pave- 
caphoard,  breaking  the  glass  in  the  windows,  and  carrying  away  a  shelf,  "^^i^^.o'  g^««s, 

_       _  ,  carrying  away 

amount  to  a  breach  of  covenant  to  repair.  locks,  shelves. 

Where  the  tenant  of  a  house  covenanted  to  repair  the  premises  and  windows,  ve- 
all  erections,  buildings,  and  improvements  erected  on  the  same  during  the  '"'^^ 
term,  the  court  held  that  it  was  a  breach  of  the  covenant  in  the  lessee 
to  remove  a  verandah  erected  during  the  term,  the  lower  part  of  which, 
was  affixed  to  the  ground  by  means  of  posts.  (9) 

A  covenant  by  a  lessee,  that  he  will,  during  the  term,  repair,  uphold.   Pulling  down 
support,  sustain   and  maintain  the  brick  walls  to  the  demised  premises  ^'*°^  ^'^^'' 
belonging,  is  broken,  if  the  lessee,  during  the  term,  pull  down  a  brick  wall 
which  divides  the  court-yard  at  the  front  of  the  house  from  another  yard 
at  the  side  of  the  house.  (10) 

(I)  Brown  ▼.  Quilter,  Amb.620.  (6)  Touchst  by  Atherley,  17S.' 

(S)  Wwfoa  T.  Watert,  6  T.  R.  488.  (7)  Ibid.  174. 

(S)  Touchst.  by  Atberiey,  173.    Luxmore        (8)  Ibid. 
▼.  £o6mis  1  B.  &  a.  585.  (9)  Penry  v.  Brown,  2  Stark.  403. 

(4)  Touchst  by  Atherley,  1 73.  (10)  Doe  d.  WetkereU  v.  JHrd,  6  C.  &  P. 

(5)  roodv.  ^wrr^,  SLeon.  189.  195. 
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If  a  doorway  be  brokeD  through  the  wall  of  a  demised  house  into  u 
adjoining  house,  and  kept  open  for  along  apace  of  time,  it  amounts  tot 
1  breach  of  covenant  to  repair.(i) 

A  covenant  to  maintain,  support,  and  keep  a  dwelling  house,  and  all  in- 
,  provements  made  or  to  be  made  thereon  in  good  and  sufficient  tenantaUe 
order,  repair,  and  condition,  is  broken  by  talcing  away  the  partition  yni% 
removing  the  atairs  and  converting  the  house  into  a  store,  though  th 
value  of  the  premises  be  thereby  increased  ;  because  the  "  identical  tiuDg 
demised  is  not  preserved ;"  for  "  although  the  alteration  of  a  house  iuto  i 
shop  is  done  every  day,  the  house  still  remains  a  dwelling  house ;  here 
the  dwelling  bouse  is  altered  into  a  store,  and  no  person  could  take  the 
premises  in  the  state  in  which  they  are  as  a  dwelling  house ;  they  wouli 
require  to  be  again  altered  to  make  them  a  dwelling  house."  (2) 

Upon  a  covenant  to  repair  and  keep  in  repair  during  the  continuance  ol 
the  term,  an  action  may  be  maintained  for  breaches  committed  before  tlie 
term  has  expired.  Thus,  in  Latxinare  v.  Robson  (3)  Lord  Ellenborougb 
observed,  "  By  the  terms  of  the  covenant  the  lessee  is  bound  to  keep  llie 
premises  in  repair;  then  to  keep  them  in  repair,  he  must  have  them  in 
repair,  at  all  times  during  the  term ;  and  if  they  are  at  any  time  out  of 
repair,  he  is  guilty  of  a  breach  of  covenant,  which  is  the  proper  subject  of 
an  action." 

In  an  action  of  covenant  for  not  repairing  premises  demised,  the  declar- 
ation stated,  that  the  plaintiff  "  demised  certain  premises,  with  the  s^r- 
tenances  (except  as  therein  is  excepted),  to  hold,  &c.  escept,  &c.  for  tbe 
term  of  twelve  years,  except  the  last  day  thereof;"  but  upon  the  lease 
being  produced  in  evidence  in  "support  of  the  declaration,  it  was  found  to 
contain  no  exception  "  of  any  part  of  the  premises,"  but  only  on  excep- 
tion of  the  "  last  day  of  the  term :" — It  was  holden  not  to  be  a  fttsl 
variance,  on  argument  of  a  rule  for  entering  a  nonsuit  on  that  obJeclioD, 
the  allegation  of  the  exception  being  either  satisfied  by  the  exception  in  tbe 
lease,  or  it  might  be  rejected  as  surplusage.  (1) 

A  lease,  containing  a  covenant  by  the  lessee  to  repair  the  premises  at 
all  times  as  often  as  need  or  occasion  should  require,  "  and  at  furtlieit 
within  three  months  after  notice,"  is  one  entire  covenant,  the  former  part  of 
which  is  qualified  by  the  latter  ;  and  the  plaintiff  having  treated  this  in  hb 
ileclaration  as  an  absolute  covenant  to  repair^  and  omitted  the  latter  part 
of  the  clause  containing  the  notice,  it  was  held,  that  the  variance  was 
fatal.  (5) 

In  covenant  for  not  repairing,  if  the  covenant  to  repair  contain  an  ex- 
ception of  "  fire  and  alt  other  casualties,"  it  is  fatal  on  non  est  factum,  to 
state  it  as  a  general  covenant  to  repair,  omitting  the  exception.  (€) 

The  following  covenant  was  declared  upon  in  a  lease,  viz.  to  repair  and 
Ueep  in  repair  the  premises,  reasonable  use  and  wear  only  excepted,  and 
(o  leave  the  same  in  repair  with  the  like  exception ;  that  the  lessor  might 


(I)  Doe   d.   TKkrrs    i.  Jtakton,   3  Stark. 


(2)  Per  Joy  C.  B. 
1  Jdaes  (Irish),  308. 
(3>  1  B.ftA.  5B4. 
(#3    fneionu  T.  Any«,  9  Price, 


(5)  HontfiiU  T, 
Taunt.  3S5. 
EBiM  T.  HWlfiu,         (6)    SVmpmy  v.  _        ...,__. 

Brotmt  V.  KtLiU,  S  Moole,  164.     8  B.  fc  B. 
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eoter  and  view,  &c ;  and,  in  case  of  defect,  the  defendants  should  repair     To  eipair. 
within  one  month  after  notice  in  writing ;  ako  that  defendants  might  put  an  daraaffes  on  the 
end  to  the  lease  in  three  years,  giving  six  months'  notice  in  writing.     The  breach  of  the 
avement  was,  that  the  demise  was  put  an  end  to,  defendants  having  given  ^^,'''^e^(*" 
plaintiffs  six  months**  notice  of  their  desire  to  end  the  demise  in  three 
yein,  and  that  plaintiff  during  the  said  demise  gave  defendants  notice  of 
certain  defects.     The  breach  assigned  was,  that  defendants  did  not  within 
one  month  after  such  last-mentioned  notice,  or  at  any  other  time  before  or 
aftervards  during  the  demise,  and  while  they  were  in  possession,  repair,  &c. 
or  keep  in  repair;  nor  did  they  leave  in  repair,  &c  at  the  determination 
of  the  term  as  aforesaid,  according  to  the  indenture ;  but,  on  the  contrary, 
after  the  making  of  the  same,  and  during  the  continuance  of  the  demise 
and  of  their  possession,  and  until  the  determination  of  the  term  as  afore- 
said, they  suffered  the  premises  to  be  out  of  repair,  and  so  left  the  same 
&c  contrary  to  the  indenture,  whereby  &c.      The  plea  was  payment  of 
money  into  court  generally ;  and  the  replication  was  of  damages  ultra ;  and 
open  the  issue  thereon  it  was  held — 

1.  That  the  declaration  would  have  been  bad  on  special  demurrer,  though 
not  80  after  verdict,  for  mixing  the  claim  of  damages  on  the  breach  of  the 
covenant  to  repair  generally : 

2.  That  the  breach  was  demurrable,  though  sufficient,  as  it  seems,  after 
▼erdict,  for  not  noticing  the  exception  of  reasonable  wear  and  tear : 

3^4.  That  the  averments  of  notices  were  demurrable,  for  not  stating 
that  the  notices  were  in  writing ;  but, 

5.  That  the  defendants,  by  pleading  payment  into  court  generally,  had 
acknowledged  something  to  be  due  on  every  part  of  the  breach^  and  could 
not,  therefore,  allege  the  last  three  objections  in  arrest  of  judgment.  (1) 

To  a  declaration  on  a  covenant  in  a  lease,  to  deliver  timber  growing  on  the  "  To  deliver 
demised  premises,  sufficient  for  the  repair  thereof,  it  was  averred,  that  there  oTthe  dCToiaed 
was  timber  growing  on  the  premises  sufficient  for  the  repairs,  but  that  de-  premises,  suf- 
fendant  did  not  deliver  it,  the  defendant  pleaded,  that  there  was  not  timber  ^cient  for  the 

.  .  /*.   .  1  *.       1  .        .  ^1  repair  thereof/' 

growing  on  the  premises  suincient  and  proper  for  the  repairs ;  issue  thereon ; 

and  it  was  held,  that  the  plea  was  good,  not  having  been  demurred  to, 
although  it  did  not  allege,  that  there  was  not  timber  growing  on  the  pre- 
mises sufficient  for  any  part  of  the  repairs.  (2) 

If  the  plaintiff  in  covenant  assign  as  a  breach,  that  the  defendant  did  Where  defec- 
not  repair,  a  plea  that  the  defendant  did  not  break  his  covenant  is  bad,  on  ?^®^^^^  ****^ 
special  demurrer,  although  the  declaration  concludes  by  averring,   that 
so  the  defendant  hath  broken  his  covenant ;  but  it  would  be  good  after 
verdict  (8) 

If  an  estate  be  created  by  deed-poll,  ne  lessa^  ne  granta,  ne  chargea,  ne  Good  pleas  for 
^fioffOi  ne  donoy  S^c.  are  good  pleas  for  a  stranger  to  the  deed.  (4)  the  de^'  ** 

To  a  declaration  upon  a  joint  and  several  covenant  of  A.  and  B.  to 
repair  during  the  term,  alleging  as  a  breach,  that  neither  A.  nor  B., 
whikt  the  latter  was  unmarried,  nor  A.,  nor  B.,  nor  C.  her  husband, 
since  the  marriage  of  B.  with  C,  did  repair  during  the  term,  &c.  a  plea 

(1)  bright  Y.  Goddard,  8  A,  &  £.  144.  (3)   Tayhr  v.  Nttdham^  2  Taunt  278. 

^  (2)  Autt  T.  Smdij  7  D.  &  R.  249.     4  B.         (4)  Ibid. 
*  C.  741. 
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1.)  KtrAiK.     that  A.  and  B.  and  C.  did,  during  the  term,  repair,  &c.  ia  bad  on  speoil 
"~  demurrer.  (I) 

WhBt  u  con-  To  ft  declaration  in  covenant  by  A„  the  aarviring  lessor  in  a  lewe  (« 

•i^fwi  »de-      years,  granted  by  A.,  B.,  and  C.  to  the  defendant,  on  a  covenant  to  rep«ii 

the  dcckntion.  ^"^  leave  in  repair,  assigning  breaches  in  not  repairing,  and  in  notleaTing 

in  repair  at  the  end  ot  the  term ;  the  plea  was,  that  A.,  B^  and  C  from  the 

time  of  making  the  demine,  until  the  death  of  B,  and  A.  and  C.  ailerwuib, 

had  a  reversion  for  a  longer  term  of  years,  expectant  on  the  lease,  and  tbt 

after  B.'s  death,  and  before  any  breach  of  covenant,  A.  and  C.  asugoM 

such  reversion  to  D.,  and  thenceforward  ceased  to  have  any  reversion  or 

interest  in  the  demised  premises :  to  which  it  was  replied  that  A.,  Bq  ud 

C.  were  not  until  the  death  of  B.,  nor  were  A.  and  C.  afterwards,  poasesKd 

of  the  stud  reversion  in  the  said  demised  premises,  in  manner  and  fonn  u 

alleged  in  the  plea,  which  was  held  bad  on  demurrer,  as  being  a  depaitnre 

from  the  declaration.  (2) 

Sabititutcd  To  covenant  for  neglecting  to  repair,  a  plea,  that  after  covenant  bnkoii 

eoDtnct  nited    ^^  agreement  was  entered  into  between  the  plaintiff  and  defendant,  thitio 

(coDid.  consideration  that  the  defendant  at  the  request  of  the  plaintiff  had  become 

tenant  of  the  premises  from  year  to  year  at  a  certain  rent,  and  had,  at  Ibe 

request  of  the  plaintiff,  promised  to  repair  the  premises  before  the  IStb  of 

April  then  next  ensuing,  the  plaintiff  would  give  time  until  the  12th  of  April 

for  such  reparation  without  bringing  an  action,  and,  in  case  the  premiae* 

should  be  repaired  by  the  12th  of  April,  would  relinquish  all  claim  is 

respect  of  the  breach  of  the  covenant ;  with  an  averment,  that  notwiti)- 

standing  the  defendant  was  ready  and  willing  to  perform  the  agreement, 

the  plaintiff  commenced  his  action  before  the  12th  of  April,  was  held  to  be 

ill,  on  motion  in  arrest  of  judgment ;  for  no  action  could  be  supported 

against  the  plmntiff  or  the  defendant,  upon  the  substituted  contract  stated 

by  way  of  accord.  (3) 

Eiidence  may        In  an  action  for  breach  of  covenant  to  keep  a  house  in  repair,  thougk 

mtTrfih"  '°    *''*  defendant  may  shew  generally  in  what  state  the  premises  were  at  (he 

miKs  at  the       commencement  of  the  term,  and  whether  they  were  old  or  new,  it  is  not 

comiucDceiDeui  competent  for  him  to  shew  it  in  matters  of  detaiL  (4) 

'"'  Where  a  landlord  being  sued  for  repairs  done  upon  his  estate,  it  wai 

tufflcicDt'ii^*  agreed,  that  the  tenant  should  advance  the  amount  out  of  the  rent,  and  that 
knowledgment  the  landlord  should  pay  two-thirds  of  the  defendant's  costs,  but  the  costa 
b;  tenant  oT  hu  ^^  being  paid,  the  action  proceeded,  it  was  held,  that  this  arrangetnent 
pair,  to  i-iuiik  was  not  Buch  ftD  acknowledgment  of  the  defendant's  original  liability  as 
plaimifTiuu       would  entitle  the  plaintiff  to  a  verdict,  even  supposing  that  it  was  not 

inadmissible  in  evidence,  as  being  in  the  nature  of  a  compromise.  (5) 
■rewnFDi'is'rvi        ^  stamped  agreement  for  a  lease  to  which  the  plaintiff  was  no  party, 
iicnFc  acain!,t  a  but  made  between  the  defendant  and  other  persons,  from  whom  the  plain- 
(Icfendiiin,  -ij,  ^g,.jyg|]  ml-    ig  admissible  in  evidtnce  to  prove  the  defendant's  pro- 

thinigb  DO  party  '  ■ 

Id  it,  10  prove     uiise  to  keep  the  premises  in  repair.  (6) 

■  promisi'  to  On  a  covenant  to  repair,  it  is  not  sufficient  to  maintain  the  breach  to  shew, 

.,      "  '^'^"''  tiij^  the  house  has  been  thrown  down  by  a  tempest,  unless  the  covenantor 


r 


(1)  Manlaai.  Wkitaidt,  4  DowL  P.  C         (4)  Afunb  v.  Coriii;,  4ibul.  4S1. 
TRS.  (S)  LofU  T.  H<>dvm,  I  M.  &  R  4gt. 

IS)   Grtni.Jima.  6  M.  &W.6S6.  (6)  JDjnr  t.  ^Mtom  S  D.  &  B.  1 9. 

tfi)  Bayky  v.  ^tfonaii,  3  Bing.  N.  C.  915-  not  S.  F.  1  B.  J^  C.  3. 
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has  not  repaired  within  a  reasonable  tirae(l);  and  where  the  covenant  is  to     To  repair. 
keep  and  leave  the  house  in  as  good  a  plight  as  it  w^s  in  at  the  time  of  the  ^^^^  .    ^ 
making  of  the  lease,  in  this  case  the  ordinary  and  natural  decay  of  it  is  no  tempest. 
breach  of  the  covenant,  but  the  covenantor  is  bound  to  do  his  best  to  keep  House  to  be 
it  in  the  same  plight,  and  therefore  to  keep  it  covered,  &c.  (2)  ^^^  '^^  ^  8^^ 

With  a  view  to  determine  the  relative  sufficiency  of  the  repair,  the  jury  entry  of  tenant. 
can  inquire,  whether  the  house  were  new  or  old  at  the  time  of  the  demise. (3)  Jury  can  in- 

A  covenant  by  a  lessee,  to  put  premises  into  « habitable  repair,"  binds  ^J'j'i'^^,^^^*^^ 
him  to  put  them  into  such  a  state,  that  they  may  be  occupied,  not  only  with  old  or  new  at 
safety,  hot  with  reasonable  comfort,  for  the  purposes  for  which  they  are  ^^^e  time  of  the 
taken.  (4)  ^^"^ 

In  an  action  on  a  covenant  to  keep  premises  in  repair,  contained  in  a  Criterion  for 
lease  for  three  lives,  with  a  covenant  for  perpetual  renewal  on  the  part  of  estimating  da- 
the  landlord,  two  of  which  lives  had  fallen,  it  was  held,  that  the  proper 
criterion  for  estimating  the  damages  was,  what  would  be  necessary  to  put 
the  premises  in  repair,  and  not  merely  what  was  the  diminution  of  the 
plaintiff's  security  for  rent  (5) 

Where  a  jury  had  given  damages  (under  20/.)  in  an  action  by  landlord 
against  tenant  for  an  injury  to  the  former,  arising  from  the  tenant  quitting 
premises  occupied  by  him  as  tenant  from  year  to  year  without  having  done 
such  repairs  as  he  was  bound  to  do,  the  court  refused  to  disturb  the  verdict, 
although  it  appeared  that  the  larger  portion  of  the  repairs  required,  ought 
to  have  been  done  by  the  landlord  himself.  (6) 

If  a  tenant  who  is  bound  to  repair  leave,  and,  at  the  end  of  the  tenancy, 
the  premises  be  out  of  repair^  the  jury  may  give  the  landlord,  in  an  action 
against  the  tenant,  not  only  the  amount  of  the  actual  expense  of  the  repairs, 
but  also  a  compensation  for  the  loss  of  the  use  of  the  premises  while  they 
were  undergoing  repair.  (7) 

Where  a  tenant  under  a  lease  containing  a  covenant  to  repair,  underlets 
the  premises  to  one  who  enters  into  a  similar  covenant  with  him,  and  the 
original  lessor  brings  an  action  on  the  covenant  and  recovers  against  the 
first  lessee,  the  damages  and  costs  recovered  in  that  action,  and  also  the 
costs  of  defending  it,  may  be  recovered  as  special  damages  in  an  action 
against  the  under-tenant  for  the  breach  of  his  covenant  to  repair.  (8) 

Where  a  plaintiff  had  declared  as  the  survivor  of  two  coheiresses,  and  laid  Survivor  of  two 

the  breach  after  the  death  of  the  other  coheiress :  —  It  was  held,  that  she  «»hares8es  can 

,  ,  ,  ,  recover  da- 

might  recover  damages  for  not  keeping  in  repair,  for  a  period  previous  to  mages  for  a 

such  death.  (9)  period  previous 

In  Short  v-  KaUoway  (10)  the  plaintiff  declared  in  covenant,  reciting  h^TOh^ess!* 
that  P.  had  leased  a  house  to  the  defendant,  and  the  defendant  had  by  the  -v^here  the 
lease  covenanted  to  repair ;  that  the  defendant  had  assigned  to  the  plaintiff,  court  will  re- 
with  a  covenant,  and  that  the  defendant  had  repaired  according  to  the  terms  ^^J^gt"*"' 
of  the  lease.-  The  breach  for  non  repair  alleged,  by  way  of  aggravation,  that  excess  of  da. 
the  plaintiff  had  assigned  to  C,  with  a  covenant  that  the  covenants  in  the  ™*««^  <>'  *?. 

"  order  a  verdict 

to  be  entered 

(1)  Touchat.  by  Atherley,  173.  (6)   Woods  v.  Pope,  1  Scott,  536.    1  Bing.    for  increased 

(2)  IWd.  168.     Fit*.  Abr.  Covenant,  4.  N.  C.  467.     6  C.  &  P.  783.                               damages. 

(3)  Stanley  v.  Towgood,  3  Bing.  N.  C.  4.  (7)  Ibid. 

(4)  Sddier  v.  M*Intoshy  2  M.  &  Rob.  186.  (8)  Neale  v.  WyUie,  3  B.  &  C.  533. 

(5)  Nixon  V.  Denham,    1  Jebb  &  Symes  (9)  Nixon   v.  Denham,   I  Jebb  &  Symes 
(Irish),  416.  (Irish),  416. 

(10)  11  A.  &E.  28. 
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lease  had  been  performed ;  that  C.  had  sued  the  pluntiff  for  the  non  pe^ 
fonnaiice  of  the  covenants  in  the  lease,  whereby  the  plaintiff  had  to  pay  C. 
1201.  to  settle  the  action,  besides  the  expenses,  119/.,  of  defending  it: 
to  which  it  was  pleaded,  payment  of  5L  into  court,  and  no  damages  ultri. 
The  replication  was,  damages  uUri.  The  verdict  was  for  4>5/.  damages  bejwd 
the  5/.  On  motion  by  the  defendant  for  a  new  trial  on  the  groaad  that  the 
plaintiff  was  not  liable  to  C,  except  for  his  own  acts,  and  therefore  could 
not  charge  the  defendant  with  the  120/.  or  1 19/.,  the  court  refused  a  rvle, 
the  verdict  being  general,  and  not  shewing  that  the  jury  had  alloved 
damages  in  respect  of  C.'s  action,  and  it  being  the  defendant's  duty  to 
point  out  at  the  trial  the  limitation  contended  for.  The  court  also  refuud 
to  increase  the  damages  by  119/..  which  was  proved  to  have  been  expended 
in  defending  the  action  against  C,  since  the  damages  recovered  by  C.  ex- 
ceeded the  sum  given  in  the  present  action,  and  must  therefore  in  part 
have  been  attributable  to  the  pltuntiff's  own  acts;  so  that  the  costs  of  defence 
did  not  appear  to  be  the  necessary  consequence  of  defendant's  breach  of 
covenant. 


16.    Covenant  to  use   and  iiblivbr  up  Land   in  ah  hvsbandliei 
Manner,  and  not  to  plough  Meadow. 

The  liability  of  the  lessee  respecting  the  mode  of  cultivation  is  usually 

delined  by  an  e;<preas  covenant :  it  is  therefore  requisite  to   looL  to  the 

'    particular  terms  of  the  leaie  to  ascertain  the  extent  of  the  liability,  without 

regard  to  the  general  obligations  imposed  by  law  in  the  absence  of  express 

covenants. 

All  covenants  by  the  lessee  for  cultivation  run  with  the  land.  (1) 

An  action  on  the  case  will  tie  against  the  tenant  for  not  using  the  land 
in  an  husbandlike  manner,  though  there  be  no  covenant  to  that  effect; 
because  the  bare  relation  of  landlord  and  tenant  is  a  sufficient  coiwder- 
ation  to  enable  the  plaintiff  to  maintain  the  action.  (2) 

A  covenant  by  the  tenant  to  occupy  the  premises  in  a  good  and  husband- 
like  manner,  according  to  the  custom  of  the  country  wbere  the  premiMi 
lie,  will  be  broken  by  contravening  the  prevalent  course  of  husbandry  in 
the  neighbourhood.  (3) 

Though  the  contract  be  simply  to  occupy  an  estate  in  a  good  and  biu- 
bandlike  manner,  this  will  primdfaeie  throw  a  liability  upon  the  tenant  to 
cultivate  the  land  according  to  the  practice  of  the  neighbourhood.  (4) ;  uul 
though  a  farm  be  held  under  a  written  agreement,  the  custom  of  the  neigh- 
bourhood may  well  be  insisted  upon,  provided  such  custom  be  not  excluded 
by  the  terms  of  the  agreement.  (5) 

In  covenant  on  a  lease,  whereby  the  defendant  covenanted  to  use  the  land 
in  a  husbandlike  manner,  and  to  deliver  it  up  in  like  condition,  in  summing 
up  to  the  jury  Justice  Buller  laid  it  down,  "  That  it  was  matter  of  law  to 
determine,  what  was  using  the  land  in  a  husbandlike  manner;  and  gave  it 

(1)  Com.  L.  &  T.  ISO.,  eit.  Touehst.  bf        (4)  Ibid. 

Alherlev,  161.  (5)    ffi^tenmrtA  v,  DoBum,  Dmij[.  !01- 

(2)  FokUs  t.  IValitr,  S  T.  IL  .^73.  Snior  t.  ArmpWa,  Holi'>  N.  P.  C  W;  « 

(3)  LrgK  V.  tliKitl,  i  £»«,  154.  >iJe  WJA  ».  llumner,  2  B.  &  A.  746. 
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as  his  opinion,  that  under  such  a  covenant,  the  tenant  ought  to  use  on  the  Cotknant  to 
land  all  the  manure  made  there,  except  that  when  his  time  is  out,  he  might  uvat'^DplLAND 
canry  svay  such  corn  and  straw  as  he  had  used  there,  and  was  not  obliged  in  an  hds- 
to  bring  back  the  manure  arising  from  it"  (1 )  m'''*""  x, 

In  Skipwitk  V.  Green  (2)  it  was  decided,  that  tlie  covenant  not  to  plough  

meadow,  should  only  extend  to  what  was  really  meadow  at  the  time  of  the  Not  to  plough 
demise;  and  if  land  be  described  in  the  lease  under  the  title  of  meadow, 
which  in  fact  is  then  arable,  .the  tenant  will  not  be  estopped  by  the  words 
of  the  lease  to  prove  it  not  to  have  been  a  meadow. 


17.  Restricting  the  Exercise  of  particular  Trades.  Rkstrictino 

THB  EZERCISB 


OP   PARTZCULAlk 


I.  General^.  .  »;;*™ 

"  The  law  will  not^  permit  any  one  to  restrain  a  person  from  doing  what  Gknkrallt. 
the  public  welfare  and  his  own  interest  requires  that  he  should  do.     Any  Judgment  of 
deed,  therefore,  by  which  a  person  binds  himself  not  to  employ  his  talents.   Best  in  Homer 
his  industry,  or  his  capital,   in   any  useful   undertaking  in  the  kingdom  ▼•  Athford, 
would  be  void,  because  no  good  reason  can  be  imagined  for  any  person's 
imposing  such   a  restraint  on  himself.     But  it  may  often   happen,  that 
individual  interest,  and  general  convenience,  render   engagements  not  to 
carry  on  trade,  or  to  act  in  a  profession  in  a  particular  place,  proper."  (3) 

''The  rule  of  law  is,  that  a  contract  in  general  restraint  of  trade  is  void.  Judgment  of 
as  being  against  the  policy  of  the  law ;  but  if  the  contract  be  made  on  suf-  }^^^^^^^^^ 
ficient  consideration,  and  the  public  gain  some  advantage,  it  will  be  good.  Day, 
Suppose  a  man  engaged  in  trade  is  desirous,  when  old  age  approaches,  of 
selling  the  goodwill  of  his  business  —  why  may  he  not  bind  himself  to  enter 
into  the  service  of  another,  and  to  trade  no  more  on  his  own  account  ?     So 
long  as  he  is  able^  he  is  bound  to  render  his  services ;  and  it  cannot  be  said 
to  be  a  contract  in  absolute  restraint  of  trade,  when  he  contracts  to  serve 
another  for  his  life  in  the  same  trade."  (4-) 

The  judgment  of  Chief  Justice  Tindal  in  Homer  v.  Graves  (5)  seemingly  Judgment  of 
affords  the  best  illustration  of  what  is  considered  to  be  an  illegal  restraint  of  ^^^IJ^^^^ff^ 
trade.    It  appeared,  that  the  plaintiff  and  defendant  were  surgeon-dentists,  n«r  v.  Gravu. 
that  the  defendant,  in  consideration  of  receiving  instructions  and  a  salary 
for  five  years  from  the  plaintiff  (the  first  year  being  120^),  covenanted  to 
abstjun  from  practising  as  a  surgeon-dentist  at  or  within  100  miles  of  the 
city  of  York  under  a  penalty  of  1000/.,  and  that  the  plaintiff  might  dismiss 
the  defendant  from  his  service  by  giving  to  the  defendant  three  calendar 
months'  previous  notice  in  writing ;  and  the  plaintiff  availing  himself  of  this 
clause,  had  discharged  the  defendant  after  three  months'  service ;  —  upon 
these  facts  the  Lord  Chief  Justice  observed,  "  The  law  upon  this  subject 
luu  been  laid  down  with  so  much  precision  and  authority  by  Chief  Justice 

(1)  Watson  ▼.  Welsh,  Taunton  Lent  Ass.         (4)  Per  Lord  Abingerin  WaUisv.Day,2 
1785,  MSS..  cit  1  Esp.  N.  P.  303.  M.  &  W.  281. 

(2)  Str.  610.  (5)  7  Bing.  735. 

(3)  Per  Best  J.  in  Homer  v.  Ashford,  3 
Bing.  326. 
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RuTiiicTiiia  Parker  in  giving  the  judgment  of  the  court  of  King's  Batch  in  the  cue  of 
OF  TABTicui^K  Mitchel  T.  Reynoldi  ( 1 ),  which  has  been  the  leading  case  on  the  rabject 
TuDKs.  from  tLat  time  to  the  present,  that  little  more  remains  than  to  *f^Y  ^ 

principle  of  tbat  case  to  the  present.  Now  the  rule  laid  down  by  tiie  conrt 
in  that  case  is,  'That  voluntary  restraints,  by  agreement  between  the  parties 
if  they  amount  to  a  general  restraint  of  trading  by  either  party,  are  voidi 
whether  with  or  without  consideration  ;  but  particular  restraints  of  tradio^ 
if  made  upon  a  good  and  adequate  consideration,  so  as  it  be  a  proper  ind 
useful  contract,  that  is,  so  as  it  is  a  reasonable  restraint  only,  are  good.' 

"  The  present  case  does  not  fall  within  the  first  class  of  contntcts,  as  it 
certainly  doea  not  amount  to  a  general  restraint  of  the  defendant  from 
carrying  on  his  trade  or  business ;  he  may  do  so  beyond  the  distance  of  100 
miles  from  the  city  of  York,  and  be  may  do  so  within  that  distance  after 
the  plaintiff  has  ceased  to  practise.  But  the  question  is,  whether  thb  eo»- 
tract,  which  is  in  particular  and  partial  restraint  of  trade  only,  and  is  oude 
upon  some  consideration,  is  made  upon  a  good  and  Hufficient  consideratioii, 
and  is  in  itself  a  reasonable  restraint  of  the  defendant's  carrying  on  lint 
trade  in  which  the  plaintiff  had  agreed  to  receive  the  defendant  as  bis 
assistant." 

"  The  sum  of  SOl,  appears  a  very  slender  and  inadequate  conuderatioD 
for  such  a  sacrifice." 

"  But  the  greater  question  is,  whether  this  is  a  reasonable  restraint  of 
trade ;  and  we  do  not  see  how  a  better  test  cculd  be  applied  to  the  question, 
whether  reasonable  or  not,  than  by  considering,  whether  the  restraint  is  lueb 
only,  as  to  afford  a  fair  protection  to  ihe  interests  of  the  party  in  favour  of 
whom  it  is  given,  and  not  so  large  as  to  interfere  with  the  intereste  of  the 
public.  Whatever  restraint  is  larger  than  the  necessary  protection  of  ibe 
party  can  be  of  no  benefit  to  either ;  it  can  only  be  oppressive ;  it  is,  ia  tbc 
eye  of  the  law,  unreasonable.  Whatever  is  injurious  to  the  interests  of  tlis 
public  is  void  on  the  grounds  of  public  policy. 

"  In  the  case  above  referred  to  Chief  Justice  Parker  says,  '  A  restniat 
to  carry  on  a  trade  throughout  the  kingdom  must  be  void  ;  a  restraint  to  cury 
it  on  within  a  particular  place  is  good; '  which  are  rather  instances  and  ex- 
amples, than  limits  of  the  application  of  the  rule,  which,  can  only  be  at  litt 
what  is  a  reasonable  restraint  with  reference  to  the  particular  case.  In  tlul 
cose  the  plaiotlfi'  had  assigned  to  the  defendant  the  lease  of  a  house  in  iHe 
parish  of  A.  for  five  years,  and  the  defendant  entered  into  a  bond,  coiv- 
(iitioned  that  he  would  not  exercise  the  trade  of  a  baker  within  that  puiih 
during  tbat  term  ;  and  the  restraint  was  held  good,  because  not  uoreiHii- 
nbie  either  as  to  the  time  or  distance,  and  not  larger  than  might  be  necesany 
I'ur  the  protection  of  the  plaintiff  in  his  established  trade. 

"  No  certain  precise  boundary  can  be  laid  down  within  which,  the  restreint 
would  be  reasonable,  and  beyond  which  excessive.  In  Davis  Y,Maion(i), 
where  a  surgeon  had  restrained  himself  not  to  practise  within  ten  milei  of 
the  plaintifi*B  residence,  the  restraint  was  held  reasonable.  In  one  of  tbe 
cases  referred  to  by  the  plaintiff,  150  miles  was  considered  as  not  on  noret- 
sonable  restraint,  where  an  attorney  had  bought  the  business  of  another  irbo 
had  retired  from  the  profession.     But  it  is  obvious,  that  the  profession  of 

^^^_  (I)  I  r.  Wini  181.  (3)  5T.  R.1IS. 
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an  attorney  requires  a  limit  of  a  much  larger  range,  as  so  much  may  be  R»itmctiwo 
carried  on  by  correspondence  or  by  agents.    And  unless  the  case  was  such,  o"p^Ji"uLAa 
that  the  restraint  was  plainly  and  obviously  unnecessary,  the  court  would  not  Trades. 
feel  itself  justified  in  interfering.    It  is  to  be  remembered,  however,  that 
contracts  in  restraint  of  trade  are  in  themselves,  if  nothing  more  appears  to 
shew  them  reasonable,  bad  in  the  eye  of  the  law;  and  upon  the  bare 
inspection  of  this  deed  it  must  strike  the  mind  of  every  man,  that  a  circle 
round  York,  traced  with  the  distance  of  100  miles,  incloses  a  much  larger 
space  than  can  be  necessary  for  the  plaintiff's  protection." 

*'  We  therefore  think,  that  the  contract  is  one,  which  contains  a  restraint 
of  the  defendant  to  carry  on  his  trade,  far  larger  than  is  necessary  for  the 
protection  of  the  plaintiff  in  the  enjoyment  of  his  trade ;  and^  consequently, 
that  the  covenant  creating  such  restraint  cannot  form  the  subject  of  an 
action." 


11.  Valid  Covenartts.  Valid  Covk- 

MAMTS. 

Covenants  restndning  the  exercise  of  particular  trades,  as  they  affect  the  CoTenants  re- 
mode  of  occupation  or  enjoyment  (1),  will  run  with  the  land;  and  conse-  straixung  the 
quently,  an  assignee  will  be  liable  to  an  action  for  damages,  or  to  forfeiture  ^*"i^*^**"' 
00  the  condition  of  re-entry,  if  he  use  the  property  demised  in  contravention  run  with  the 
of  such  an  agreement.  ^*^- 

So  where  three  persons  carrying  on  the  trade  or  business  of  box  and  Box  and  trunk 
trunk-makers,  and  travelling  by  themselves  and  their  servants  into  various  °?^®"  ^' 
parts  of  England  to  vend  those  articles,  entered  into  an  agreement,  that  into  ^t^ts,*' 
each  should  have  a  certain  district ;  that  neither  of  them  should  interfere  -^d  respec 
with  the  district  of  the  other,  or  suffer  any  of  his  goods  to  be  sold  on  the  t^iU^^^^^ 
ground  to  be  travelled  by  the  other  parties  during  their  joint  lives,  and  not  particular  dia- 
to  aid  or  assist  any  person  in  opposing  any  of  the  parties ;  and  in  case  at  ^^^^ 
any  time  during  their  joint  lives,  any  person  should  set  up  and  oppose  any 
of  them,  to  mefet  together  and  enter  into  such  mutual  agreement  as  might 
be  beneficial  to  their  mutual  interests^  it  being  their  declared  intention  to 
aid  and  assist  each  other  in  their  business  to  the  utmost  of  their  power  ;  it 
was  held,  that  as  this  agreement  contemplated  only  a  partial  and  not  a 
general  restraint  of  trade,  and  as  it  was  founded  on  a  valid  and  sufficient 
consideration,  it  was  good;  therefore,  counts  setting  forth  the  same,  and  aver- 
ring by  way  of  breaches^  that  the  defendant  travelled  in  the  district  of  the 
plaintiff  and  sold  boxes  therein,  were  held  good  on  general  demurrer.  (2) 

If  there  be  a  legal  and  valuable  consideration  for  a  contract  in  restraint  If  there  be  a 
of  trade,  its  adequacy  will  not  be  assayed  by  the  court  Thus,  in  Hitchcock  }®8jJ  "nd  ta- 
v.  Coker(S)  Chief  Justice  Tindal  said,  "  it  was  urged,  in  the  course  of  ation^T^  ^' 


aoon- 
re- 


the  argument,  that  there  is  an  inadequacy  of  consideration,  in  this  case,  ^^^  in 
with  respect  to  the  defendant,  and  that,  upon  that  ground,  the  judgment  f^*®^  *"«*«» 
must,  be  arrested.     Undoubtedly  in  most,  if  not  all,  the  decided  cases,  will  not  be  as- 
the  judges,  in  delivering  their  opinion,  that  the  agreement  in  the  particular  ^^^  ^^  ^^ 
instance  before  them  was  a  valid  agreement,  and  the  restriction  reasonable^ 
have  used  the  expression,  that  such  agreement  appeared  to  have  been  made 

(1)  CongUifm  (Mayor  of)  ▼.  Ptittuoth  10        (2)  fftckeiu  ▼.  Evans^  S  Y.  &  J.  318. 
EaJit,  136.  (3)  6  A.  &  E.  438.  (t»  error). 
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Rifniimrs  ^q  gQ  adequate  consideration,  and  Mem  to  have  thought  that  an  adeqntcj 
orrAtTicoLu  of  considerstion  was  easeDtial  bo  support  a  caotract  in  restiaiiit  of  tiade: 
^'*''"-  if  by  that  eipresaion  it  is  intended,  only,  that  there  muet  be  a  good  and 

valuable  consideration,  sifch  consideration  as  is  easential  to  support  say 
contract  not  under  seaJ,  we  concur  in  that  opinion.  If  there  is  no  cob- 
sideration,  or  a  oousideration  of  no  real  value,  the  contract  in  restnuBt 
of  trade,  which  in  itself  is  never  favoured  is  law,  must  either  be  a  fiaod 
upon  the  rights  of  the  party  restrained,  or  a  mere  voluatary  coDtract,  a 
nudum  pactum,  and  therefore  void.  But  if,  by  adequacy  of  consideratioii, 
more  is  inteaded,  and  that  the  court  mnst  weigh,  whether  the  consideratioa 
b  equal  in  value  to  that,  which  the  party  gives  up  or  loses  by  the  restrsiat 
under  which  he  has  placed  himself,  we  feel  ourselves  bound  to  differ  fron 
that  doctrine.  A  duty  would,  thereby,  be  imposed  upon  the  court,  id 
every  particular  case,  which  it  has  no  means  whatever  to  execute.  It  is 
impossible  for  the  court,  looking  at  the  record,  to  say  whether,  in  any 
particular  case,  the  party  restrained  has  made  an  improvident  bargain  or 
Dot  The  receiving  instruction  in  a  particular  trade  might  be  of  modi 
greater  value  to  a  man  in  one  condition  of  hfe  than  in  another ;  and  tbe 
same  may  be  observed  as  to  other  considerations.  It  is  enough,  as  it  ^ 
pears  to  us,  that  there  actually  is  a  consideration  for  the  bargun,  and  that 
such  consideration  is  a  legal  consideration,  and  of  some  value.  Such 
appears  to  be  the  case  in  the  present  instance,  where  the  defendaot  ia 
retaiaed  and  employed  at  an  annual  salary.  We  therefore  thinlt,  notwidi. 
standing  the  objections  which  have  been  urged  on  tbe  part  of  the  defendsat, 
that  the  plaintiff  has  shewn  upon  the  record  a  legal  ground  of  action  ;  aod 
having  obtained  a  verdict  in  his  favour,  that  he  is  entitled  to  judgment.' 
Agreeioenti  in  An  agreement  is  illegal  and  void  if  it  be  generally  in  restraint  of  trade; 
putUl  ntirunt  but  an  agreement  for  a  partial  restraint  of  trade  is  valid,  provided  there  be 

a  sufficient  consideration,  and  it  be  an  honest  and  upright  contract. 

Corenantbf  C.       In  Gale  v.  Aeetf  (1)  it  appeard,  that  by  indenture  between  A.,  B^  aodC, 

to  employ  A.     dissolving  their  partnership  as  rope-makers,  A.  and  B.  covenanted  to  allow 

■irely  to  make    ^-  during  his  life  2«.  on  every  cwt  of  cordage  which  they  should  mike 

nndige  &r  hii    on  the  recommendation  of  C.  for  any  of  his  friends  and  connexions,  Mid 

lo  Huploy  anv'  whose  debts  should  turn  out  to  be  good  ;  and  that  A.  and  B,  should  stand 

other,  kf.  it       the  risk  of  such  debts  incurred,  but  should  not  he  compelled  to  funiiih 

"^'"^B^  ""j'    goods  to  any  of  C.'s  connexions  whom  they  should  be  disinclined  to  tnut : 

in  rtlstnuni  <>!'     and  C.  Covenanted  not  to  carry  on  the  business  of  a  rope>maker  during 

mde  withoiii     Ilia  life  (except  on  government  contracts) ;  and  that  all  debts  contracted 

ad^uion  *""  ^  ^^  contracted  in  his  or  their  names,  pursuant  to  the  indenture,  should 

be  the  exclusive  property  of  A.  and  B. ;  and  that  C.  should,  during  his  life, 

exclusively  employ  A.  and  B.,  and  no  other  person,  to  make  all  the  cordsgs 

ordered  of  him,  by  or  for  his  friends  and  connexions,  on  the  terms  aforesaid, 

and   should  not  employ  any  other  person  to  make  any  cordage  on  aoy 

pretence  whatsoever :  —  It  was  held,  that  the  covenant  by  C.  to  employ  A> 

and  B.  exclusively  to  make  cordage  for  his  friends,  and  not  to  employ  say 

other,  &c.,  A.  and  B.  not  being  obliged  to  work  for  any  other  than  such  u 

lliey  chose  to  trust,  was  not  illegal  and  void,  as  being  in  restraint  of  trade 

without  adequate  consideration ;  for  the  whole  indenture  must  be  constned 

(1)8  Eut,  60. 
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together^  according  to  the  apparent  reasonable  intent  of  the  parties ;  and  RiwaicriNo 
the  general  object  being  only  to  appropriate  to  A.  and  B.  so  much  of  C.'s  ^^  PAaiicoLAR 
priyate  trade  as  they  chose  to  give  his  friends  credit  for,  so  much  only  was   Tradss. 
covenanted  to  be  transferred,  and  C.  was  still  at  liberty  to  work  for  any  of 
his  friends  who  were  refused  to  be  trusted  by  A.  and  B. ;  by  which  con- 
struction the  restraint  on  C.  was  only  co-extensive,  as  in  reason  it  could 
only  he  intended  to  be,  with  the  benefit  to  A.  and  B. ;  and  therefore  the 
restraint  on  C.  could  be  no  prejudice  to  public  trade. 

A  contract  restricting  a  party  fiom  carrying  on  a  trade  on  his  own  ac-  Restricting  a 
count  for  an  indefinite  period   is  not,  on  that  account,  void:  —  Thus,  P^^y  from 

*  ,  pursuing  his 

where  the  plaintiff  by  deed  sold  to  the  defendants  his  trade  and  business  trade  on  his 
as  a  carrier  between  London  and  Wisbech,  and  covenanted  that  he  would  o^**  account, 
not  thenceforth  during  his  life  exercise  the  trade  of  a  carrier,  but  that  he  as^^^^  "* 
would  serve  the  defendants  as  assistant  in  the  trade  of  carriers ;  in  consider- 
ation of  which,  the  defendants  covenanted  to  pay  him  a  certain  weekly  sum 
daring  his  life ;  it  was  held,  in  an  action  against  the  defendant  on  the 
covenant,  that  the  plaintiff's  covenant  to  serve  during  life  was  good  in  law, 
and  that  the  covenant  in  restraint  of  trade  was  not  void,  inasmuch  as  he 
was  not  absolutely  restrained  from  carrying  on  the  trade ;  but  only  from 
carrying  it  on  in  any  other  way  than  as  assistant  to  the  defendants.  (1) 

In  construing  a  covenant  not  to  carry  on  any  offensive  trade  or  business   Carrying  on' 
on  premises  demised,  much  will  depend  on  the  situation  of  the  premises ;  offensive  trades, 
and  it  is  particularly  worthy  of  consideration,  whether  such  trade  as  that 
complained  of,  was  carried  on  there  at  the  time  of  the  demise :  and  it 
seems,  that  a  trade  carried  on  there  at  the  time  of  the  demise,  would  not 
be  within  the  covenant  (2) 

In  Doe  d.  Gaskell  v.  Spty  (3)  there  was  a  covenant,  that  the  lessee  was 
not  to  permit  or  suffer  any  person  or  persons  to  inhabit  or  dwell  in,  use,  or 
occupy  the  demised  premises  or  any  part  thereof,  or  use  or  exercise  therein 
or  thereupon  the  trades  or  business  of  a  brewer,  baker,  vintner,  victualler, 
butcher,  poulterer,    fishmonger,    fruiterer,   &c   without    the    consent    in 
writing  of  the  lessor.     The  defendant  took  the  house,  and  fitted  it  up 
M  a  chandler's  shop,  in  which  various  articles  of  provision,   &c.  were 
sold:  he  was  also  in  the  habit  of  selling  meat  in  a  raw  state  to  all  his 
customers.    There  was   no   exposure  of  it  at  the  shop  window ;  but  it 
was  in  the  interior  shop,  visible,  however,  to  those  who  passed  by  the 
house  if  they  chose  to  look  in ;  but  he  did  not  kill  any  animals  there, 
l^pon  these  facts   Lord   Ellenborough  said,   <<  It  is  not  necessary  that  Judgment  of 
a  man  should  carry  on  every  branch  of  a  trade  on  these  premises  in  r^      .  ?'*' 
order  to  come  within  the  'proviso  of  the  lease.     It  will  be  quite  sufBcient  Doe  d.  Gaa&di 
if  he  partially  carries  it  on  there ;  and  here  he  does  exercise  a  material  ^*  ^P^^* 
V^  of  it,  for  he  exposes  the  meat  for  sale,  which  has,  either  by  him  or 
his  assistants,  been  slaughtered  elsewhere.    In  the  case  of  Doe  d.  Bish 
V.  Keeling  (4f\  where  there  was  a  similar  proviso  against  carrying   on 
the  hosiness  of  a  schoolmaster,   it  was  never  made  a  question  to  what 
extent,  or  in  what  manner,  that  business  was  carried  on.     The  real  object  The  object  of 


0)  Wattii  T.  Z)a^^  2  M.&  W.  273.  (3)  1  B.  &  A.  617. 

(2)  Gutteridge  v.  Mwtyard,  7  C.  &  P.  129.         (4)  1  M.  &  S.  95. 
1  M.  &  Rob,  334. 
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attorney  of  his 
business. 


in  all  these  cases  is,  to  prevent  the  lowering  of  the  tenement  in  the  scale  of 
houses,  by  the  exercise,  whether  wholly  or  partially,  of  those  trades,  which, 
in  the  judgment  of  the  lessor,  are  likely  to  prevent  tenants  from  afterwanis 
taking  the  premises,  and  which,  by  so  doing,  might  depreciate  their  value 
at  a  future  period." 

Effect  will  be  given  to  covenants  restraining  trade  within  particular 
limits  (1) ;  such  as  that  partners  shall  not  carry  on  for  their  private  benefit 
the  particular  commercial  concern  in  which  they  are  jointly  engaged  (2); 
or  that  proprietors  of  a  theatre  shall  not  write  dramatic  pieces  for  their 
theatres.  (3)  So,  likewise,  an  apothecary  may  bind  himself  not  to  set  up 
business  within  twenty  miles  of  A.  (4) 

And  a  trader  may  sell  a  secret  in  his  trade,  and  restrain  himself  generallj 
from  its  use.  (5) 

An  agreement  by  an  attorney,  first  to  relinquish  his  business,  and  recom- 
mend his  clients  to  two  other  attorneys  for  a  valuable  consideration; 
secondly,  not  to  practise  in  such  business  within  certain  limits ;  and  thirdly, 
to  permit  the  purchasers  to  make  use  of  his  name  in  their  firm  for  a  certalD 
time,  without  any  interference  on  his  part,  was  held  valid.  (6) 


Invalid  Co* 

YBNAVTS. 

Covenants  re- 
strictive of 
trade. 


Agreements 
with  publicans. 


Where  an 


III.  Invalid  Covenants. 

All  covenants  are,  as  previously  observed,  void,  which  have  for  their 
object  a  general  restraint  of  trade,  whether  made  with  or  without  consider- 
ation, and  whether  it  be  of  the  party's  own  trade  or  not  (7) 

It  seems,  a  covenant  by  a  lessee  of  a  brewery,  that  he  will  not  "  doriDg 
the  continuance  of  the  demise  carry  on  the  business  of  a  brewer  or  Ille^ 
chant,  or  agent  for  the  sale  of  ale,  &c  in  Sheffield  or  elsewhere,  or  in  aoj 
other  manner  howsoever  be  concerned  in  the  said  business^"  is  void)  as 
being  a  general  restraint  of  trade.  (8) 

Contracts  by  which  brewers  bind  publicans  to  deal  with  them  are  not 
to  be  favoured  in  law,  as  they  tend  to  prejudice  the  health  of  the  sub- 
ject. (9) 

An  agreement  in  a  lease,  that  in  case  the  lessee  ceased  to  purchase  beer 
of  the  lessor,  his  rent  should  be  advanced,  was  held  to  be  injurious  to  the 
public  interest  and  welfare^  and  not  to  be  favoured  by  the  courts.  (10)  Aod 
where  such  an  agreement  was  in  the  alternative,  either  that  the  publican 
should  take  all  his  beer  of  the  brewer,  or  pay  an  advanced  rent,  it  was 
held,  that  it  could  not  be  enforced,  unless  it  were  proved,  that  good  beer 
was  supplied.  (11) 

In  Capes  v.  Button  (12),  the  articles  under  which  A.  had  served  his  derk- 


(1)  CUrk  V.  Crow,  2  Bam.  463. 

(2)  MorrU  v.  Coleman,  18  Yes.  437. 

(3)  Ibid. 

(4)  Hayward  v.  Young,  2  Chitt  407. 

(5)  BrywoH  v.  Whitehead,  1  S.  &  S.  74. 

(6)  Bunn  v.  Gwf,  4  East,  190.,  sed  vide 
Hughe$  V.  StaOum,  4  B.  &  C.  187. 

(7)  Pngneil  v.  Go$se,  Aleyn,  67.  Mttehea 
V.  RepuidM,  I  P.  Wms.  181. 186.  Chesmam, 
V.  Nainbg,  Str.  739.     2  Ld.  Raym.  1456. 


Ckde  V.  Reed,  8  East,  78.     As  to  bieven' 
leases,  vide  Doe  d.  Oiiipeft  V.  i7«u^  10  B.  &  C 

849. 

(8)  Hinde  v.  Gray,  1  M.  &  0. 195. 

(9)  Thornton  v.  SherraU,  6  Taunt  529. 

(10)  Cooper  v.  Twibilt,  3  Caipp.  286.  n. 

(11)  Hblcombe  v.  Hewton,   2  ibid.  39l.» 
vide  etiam  ffinde  v.  Gray,  1  M.  &  G.  1^' 

(12)  2RUSS.357. 
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ship  to  an  attorney  contained  a  proviso,  that  A.  should  not  practbe  within  a  ^bstbictino 
certain  distance ;  and  also  a  covenant  on  the  part  of  his  father,  that  A.  or*  ^"culI* 
should,  within  a  month  after  he  came  of  age,  execute  a  bond  in  a  specified  Taades. 
penalty,  to  insure  his  fulfibnent  of  the  proviso.     A.,  who  was  an  infant  at  articled  clerk 
the  time  of  the  execution  of  the  articles,  served  under  them  for  three  years  not  restricted 
after  he  attained  fuU  age,  but  was  never  called  on  to  execute  any  bond,  and  ^^t^^i^^i^j^ 
with  a  knowledge  of  the  purport  of  the  articles  completed  his  clerkship,  distance,  al- 
and afterwards  began  to  practise  as  an  attorney  within  the  district  from  *l»ough  m  con- 
which  the  articles  purported  to  exclude  him.     A  motion  for  an  injunction  his  articles  of 
to  restrain  him   from  practising  within   that  district  was  refused  with  clerkship, 
costs. 

An  agreement  in  partial  restraint  of  trade  can  only  be  supported  by  an  A  consideration 

adequate  consideration.    Thus,  an  agreement,  by  which  a  brass-founder  was  "°"**  ®***'  ^^^ 

,  ,  ftn  Agreement 

to  work  exclusively  for  certain  factors  for  his  and  their  lives,  they  not  un-  ]„  partial  re- 
dertaking  to  find  him  full  employment,  but  on  the  contrary  reserving  liberty  straint  of  trade, 
to  employ  others  to  execute  their  orders  in  his  trade  if  they  should  think 
fit,  and  to  put  an  end  to  the  agreement  at  three  months'  notice,  is  bad, 
though  London  and  six  miles  round  were  left  open  to  the  party  to  take 
orders  from.  (1) 


IV.  Breach.  Bexach. 

A  covenant  in  a  lease,  that  the  lessee  shall  not  exercise  the  trade  of  a  -^niat  is  a 

butcher  upon  the  premises,  is  broken  by  his  selling  raw  meat  by  retail^  breach. 

although  no  beasts  were  there  slaughtered.  (2)  ^"^®  ®^* 

.  Where  a  lessee  of  a  house  and  garden  for  a  term  of  years  covenanted    ,  ^      * 

,  Any  business 

with  the  lessor,  '*  not  to  use  or  exercise,  or  pernut  or  sufier  to  be  used  or  whatsoever.'* 

exercised,  upon  the  demised  premises,  or  any  part  thereof,  any  trade  or 
iMuiness  whatsoever^ &C  without  the  license  of  the  lessor,  &c, ;*  and  after- 
wards, without  the  license  of  the  lessor,  assigned  the  lease  to  a  school- 
nuister,  who  carried  on  his  business  in  the  house  and  premises;  it  was 
held,  that  the  assignment  was  a  breach  of  the  covenant,  and  the  lessor 
entitled  to  re-enter,  under  a  proviso  for  re-entry  for  non  performance  of 
C0Teiiant8.(3) 

A  lessee  of  a  house  covenanted,  that  he  would  use  his  best  and  utmost  xo  continue 
endeavours  to  continue  it  open  as  a  public  licensed  victualling  house,  and  the  trade  of  a 
to  increase  the  trade  and  custom  of  it ;  and  that  he  would  not  remove  the  ^^    ^  ^^^ 
tnule  or  license  to  any  other  public-house.    In  an  action  brought  upon  this 
covenant,  the  breach  was,  that  the  defendant  did  not  use  his  utmost  and 
best  endeavours  to  continue  the  house  open  as  a  public  licensed  victualling 
house,  &c.  but,  on  the  contrary,  allowed  it  to  be  discontinued  and  the 
license  to  be  removed :  to  which  it  was  pleaded,  that  the  defendant  did  use 
^  best  and  utmost  endeavours  to  continue  the  house  open,  and  to  increase  . 
the  trade,  according  to  the  true  intent  and  meaning  of  the  covenant.     It 
appeared,  that  the  house  was  occupied  as  a  licensed  house  by  different  suc- 
<^ve  tenants  from  the  year  1815,  when  the  lease  was  granted,  to  the 

(1)  romg  T.  Timmns,  1  Tyrw.  226.     1         (2)  Doe  d.  Goikett  v.  Spry,  1  B.  &  A.  617. 
CfcJ.SSl.wAoiir^,  un,  ante,  1115. 

(3)  Doe  d.  Bi$h  v.  Keding,  1  M.  &  a  95. 
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Rwrucnmi  year  1830,  In  which  year,  in  consequence  of  complaints  of  irregnlarity  in 
opTAKncDLla  ^^  conduct  of  it  by  the  then  tenant,  the  license  was  taken  awaj  by  the 
TuDu.  mt^trates,  and  from  that  time  till  the  year  1836,  when  the  lease  eipired, 

— ^  .  the  house  had  not  been  licensed : — It  was  held,  that  it  waa  incumbent  on 

),fe,g|j,  the  defendant  to  shew,  that  be  did  some  act  after  the  refusal  of  the  magis- 

trates to  renew  the  license,  such  as  applying  for  a  re-hearing  of  the  case  b; 
them,  or  by  some  other  act  endeavouring  to  obtain  the  condnuanoe  of  the 
license,  and  to  get  the  house  open  again.  (1) 
Not  to  run  A  coachmaster  haviog  sold  his  share  of  the  business  to  bis  partner,  witli 

ta^TO^  '*'"  an  undertaking  not  to  be  concerned  in  any  coach  ruDntng  from  Rcadiog  to 
London,  or  prejudicial  to  the  business  which  he  had  sold,  an  injunction  mi 
granted,  restraining  him  from  running  a  coach  from  Pangboume  through 
Reading  to  London.  (2) 
NottocaiTf  on       In  a  lease  for  years  of  a  messuage  and  premises  in  a  public  street,  the 
oflenane trade*  [gggee  covenanted  that  he,  his  executors,  &C.  should  not  permit  or  suffer  snj 
persoD  or  persona  to  inhabit  the  same,  who  should  carry  on  therein  certain 
enumerated  trades  or  businesses,    "  or  any  other  trade  or  business'  tbtt 
might  be,  or  grow  or  lead  to  be,  offensive,  or  any  annoyance  or  diBturbaoeei 
to  any  of  the  other  tenants  of  the  lessor,  ^c."     The  lessee  granted  ui 
under-lease  of  the  premises  (subject  to  the  like  covenant)  to  A,  who 
opened  them  as  a  public-house,  in  the  business  of  a  licensed  victualler, 
which  was  not  one  of  the  businesses  enumerated  in  the  covenant :— It  nu 
held,  that  such  an  act  did  not  amount  to  a  breach  of  covenant,  (3) 
Where  eie-  On  a  covenant  that  (in  consideration  of  a  weekly  payment  to  A.  and  his 

f"*"*  '"''  executors  for  a  term  certain)  A.  shall  not  exercise  a  particular  trade,  lie 

executors  of  A.  are  not  bound  to  abstain  from  exercising  it.  (4) 


W*vn.  y.    Waver.  4 

Lindlord  wit-        If  a  lessee  exercise  a  trade  on  the  demised  premises  by  which  bis  lesse  i> 

neiHiiga breach  forfeited,  the  landlord  does  not,  by  merely  lying  by  and  witnessing  the  set 

for  six  years,  wave  the  forfeiture.     Some  positive  act  of  waver,  as  recnpl 

of  rent,  is  necessary. 

LeBor  permit-       But  if  he  permit  the  tenant  to  expend  money  in  the  improvements,  it 

ting  l««e  lo      geenjg  (jigt  jt  „iii  be  evidence  to  be  left  to  a  jury,  of  his  consent  to  the 

alteration  of  the  premises.  (.?) 

If  the  covenant  be,  not  to  carry  on  certain  trades  without  the  lessor's 
previous  consent  in  writing,  his  mere  silent  acquiescence  in  the  exercise  of 
one  of  the  forbidden  trades  does  not  raise  an  inference  in  the  lessee'j 
favour,  that,  commencing  with  that  trade,  he  may  afterwards  carry  on  an^ 


ID  imp] 
bnAcb. 


«,fy 


other  without  the  requisite  license.  (6) 


•nothiir.                    (1)  Zi»*rY,IVjwr,flC.&P.S18.  (4)   Conk  t.  Cbfcni/l,  2  W.  BUck.  SSfi. 

(9)    rnSionu  v.  ffWuBu,  3  S«*iut  353.  3  Wilt.  3B0. 

(3)  Jmti  V.  Thornt,  3  D.  &  B.  153.      1  ( j)  Doe  d.  £tqqMnl  v.  ^«bm  3  Taunt  78. 

B.  &  C.  715.,  Yide  Gortm  ».  Smiai,   1  S.  i  (6)  jMwAct-  t.  Tit  Ftnadling  HmfilA  ' 

S.  68.  Ves.  &  B.  188. 
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Rkstbictikg 

VI.  DeclaraUon  and  Pleadings.  ™' AEwcuill 

A  declaration  stated,  that  the  defendant,  for  the  considerations  mentioned  '^^^^^^ 

in  the  deed  declared  on  (which  the  plaintiff  brought  into  court),  covenanted  Diclaration 

to  submit  to  certain  particular  restraints  in  the  carrying  on  of  his  trade,  "^^  Plbad- 
which  coyenant  he  afterwards  broke  : — It  was  held,  on  general  demurrer, 
that  this  was  a  sufficient  statement  of  consideration  for  the  restraint  agreed 

to.(i) 

In  Archer  v.  Marsh  (2)  by  a  deed,  reciting  that  M.  had  entered  into  Where  breach 
treaty  with  A.  for  the  disposal  of  the  business  of  a  carrier  from  London  ^g*pictin    th 
to  certain  places  in  Norfolk  and  Suffolk,  and  from  these  places  to  London,  exercise  of  the 
which  M.  carried  on  and  intended  relinquishing  to  A. ;  and  that  it  vas  ^^^^  ?^f  *^" 
thereopon  stipulated,  that  M.,  his  heirs,  executors,  and   administrators,  tain  prescribed 
should  not  at  any  time  thereafter  exercise  the  trade  of  a  common  carrier  limita,  stated 
from  &c.  to  &c  (as  above),  and  that  A.  should  pay  M.  a  certain  sum  for  paJaJlj^ity"* 
the  goodwill ;  further  reciting  the  actual  resignation  of  the  business  by  M., 
and  payment  of  the  sum  stipulated ;  M.,  in  consideration  of  that  payment, 
coyenanted  with  A.,  his  executors,  administrators,  and  assigns^  that  he,  M.,  his 
heirs,  administrators,  and  executors,  should  not  take  in  or  convey  any  goods 
or  articles  whatever  from  London  to  any  of  the  places  above  mentioned,  or 
from  them  to  London.     On  this  deed  A.'s  executors  brought  covenant  and 
alleged  as  a  breach,  that  M.  had  taken  in  and  conveyed  divers  goods  and 
articles  from  London  to  the  places  above  mentioned,  and  from  those  places 
to  London,  contrary  to  the  tenor  of  the  deed,  and  of  his  covenant  therein  : 
and  it  was  held  (on  objection  taken  to  the  declaration  on  demurrer  to  the 
plea),  1.  That  the  breach  was  assigned  with  sufficient  particularity,  though 
it  did  not  allege  that  M.  conveyed  the  goods  as  common  carrier.    2.  That 
where  a  party  has  agreed  to  forego  a  business  for  a  consideration,  the 
court  cannot  enter  into  the  reasonableness  of  the  restraint  as  compared 
with  the  consideration ;  and  therefore,  that,  although  the  restriction  here 
was  uDlimited  as  to  time,  the  covenant  could  not  be  pronounced  void  as 
operating  in  undue  restraint  of  trade. 

In  covenant  to  allow  a  business  to  be  carried  on  in  a  certain  shop,  Improperly 
a  breach  that  defendant  improperly  shut  up  the  shop  is  sufficient,  with-  *"**ing  up  a 
out  alleging,  that  the  shop  was  shut  up  at  unreasonable  or  improper 
times.  (3) 

The  plaintiff,  as  tenant  of  a  farm,  covenanted  with  the  defendant  as  land-  pieas  amount- 
lord  to  fetch  and  bring  all  such  timber,  stone,  and  other  materials  as  ^^  to  neither 
should,  at  any  time  during  the  continuance  of  the  term,  be  wanted  about  Mcorlund  ^'^ 
the  erecting  of  a  threshing  mill ;  and  the  latter  covenanted  to  build  and  satisfaction, 
erect  the  same.     The  defendant  pleaded,  first,  that  he  began  to  provide  the 
necessary  materials  for  erecting  the  mill,  and  that,  whilst  he  was  so  doing, 
the  plaintiff  desired  him  not  to  build  the  same,  but  refrain  from  so  doing 
until  he  should  be  requested  by  the  plaintiff;  and,  secondly,  a  plea  of 
license : — It  was  held,  that  both  these  pleas  were  bad  on  special  demurrer, 
on  the  ground,  that  they  amounted   to  neither  a  release,   nor   accord 
ud  satisfaction;  the  covenant  of  the  defendant  being  an  absolute  and 

.    (1)  BtmiT  y.Athfordf  S  Bing.  322.  (3)  Hodget  y.  Gray,  4  Dowl.  P.  C.  733. 

(2)  6  A.  fc  E.  959. 
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RxsTKicTiNo  executory  covenant  under  seal^  and  the  defendant  having  pleaded  only  a 
or' A&TicuLrB  P*rol  request  alleged  to  have  been  made  to  him  by  the  plaintiff,  to  di«- 
Trades.  charge  and  release  him  from  it  before  any  breach,  and  it  did  not  iq>pear 

that  such  covenant  was  suspended,  released,  or  discharged  by  any  deed 

under  seal.  (1) 


18.  For  Renewal. 

For  Rbnxwal.       A  covenant  for  renewal  is  a  covenant  running  with  the  land.  (2) 

D'tsinclination        The  courts  are  averse  from  construing  a  covenant  to  be  for  a  perpetual 

ofthe  court  to  renewal,  unless  it  be  perfectly  clear,  that  such  was  the  meaning  of  the 
construe  a  CO-  ,   ,_v  *  " 

Tenant  to  be      Covenant.  (3) 

one  of  per-  The  reasonableness  of  a  covenant  by  a  lessee,  in  a  lease  of  lands  renew- 

petua  ren  .  ^y^^^  ^^^  eveTy  that  he  and  his  heirs  shall  always  live  upon  the  lands,  or  pay 
ableness  of  a  ^°  additional  rent,  with  the  usual  remedies  by  distress  and  entry,  is  pro- 
covenant  in  a     perly  triable  at  law ;  and  a  court  of  equity  ought  not  to  interpose  or  give 

lease  of  lands       y^ij^f      ^^^3^  .^  z^,) 
renewable  for  ^  ^    ^ 

ever,  is  a  ques-  A  contract  for  perpetual  renewal  will  be  specifically  executed  if  clearly 
tion  for  a  court  appearing,  but  is  not  to  be  inferred  from  a  general  provbion  for  similar 

covenants.  The  construction  of  such  a  covenant  is  the  same  in  equity  as 
coTcnants  for  ^^  ^^^>  ^^^  ^^  ^^^  ^^  be^affected  by  the  acts  of  the  parties.  (5)  Thus,  where 
renewal,  go-  a  lessor,  in  consideration  of  5L  Ss,  in  nature  of  a  fine,  and  of  a  yearly  rent 
yera^  byti^  ^^  g^^  g^^  demised  certain  ground^  with  the  buildings,  &c.  for  twenty-one 
not  by  the  acts  years,  with  a  proviso  for  distress  if  the  rent  were  in  arrear  for  fourteen 
of  the  parties,     days,  and  the  lessor  covenanted  at  the  end  of  eighteen  years  of  the  term, 

or  before,  on  the  request  of  the  lessee,  to  grant  a  new  lease  of  the  premises 
"  for  the  like  term  of  twenty-one  years,  at  the  like  yearly  rent,  with  all 
covenants,  grants,  and  articles,  as  in  that  indenture  were  contained;"  it 
was  held,  that  this  covenant  was  satisfied  by  the  tender  of  a  new  lease  for 
twenty-one  years,  containing  all  the  former  covenants  except  the  covenant 
for  future  renewal ;  and  also,  that  an  averment  of  the  correspondence  of 
the  covenant  for  renewal  with  various  other  leases  before  then  succes- 
sively made  by  the  owners  of  the  inheritance  for  the  time  being,  could 
not  be  taken  in  aid  to  construe  the  meaning  of  the  indenture ;  for,  sap- 
posing  such  evidence  were  admissible  in  any  case  where  the  renewals  had 
been  uniformly  the  same,  yet  non  constat  from  thb  averment,  that  all  the 
former  leases  contained  the  same  covenant  for  renewal.  (6) 
Lessor's  re-  In  Cooke  V.  Booth  (7)  the  court  of  Queen's  Bench  held,  that  the  circom- 

newal  will  not    g^j^^jg  ^f  ^g  lessor's  having  frequently  renewed  a  lease,  cave  a  construction 

give  a  construe-  ^ 

tion  to  an  to  an  equivocal  covenant  for  a  perpetual  renewal,  and  bound  him  cod- 

equivocal  core-  tinuallv  to  renew.     But  this  decision  has  been  universally  condemned  and 

nantforaper-  /       .   .  "^ 

petual  renewal   exploded.  (8; 

( 1 )  CordwaU  t.  JTutit,  2  Moore,  660.  (4)  Pbtuonby  t.  Adanu,  6  Bro.  P.  C  4S1. 

(2)  liUed  ▼.  Stoneley,  1  And.  82.     Doe  d.         (5)  IggMlden  t.  Afay,  9  Ves.  S25.    7  £fft, 
Bamford  v.  Hayleyj  12  East,  469.  237.     3  Smith,  269.     2  N.  R.  449. 

(3)  Taylor  v.  StU^bert,  2  Ves.  jun.  443.         (6)  Ibid. 
Baynham  y.   Guy*8  Hospital,    3  Ves.  298.         (7)  Cowp.  819. 

Moore  t.  Foley,  6  ibid.  237.     Iggvlden  y.         (8)  Baynham  v.  Guy^t  HbtpittJ,  SVe*. 
May,   9  ibid.  334.     MaxweU  y.  fFard,   11     295.     AToore  y.  Fofey,  6  ibid.  232. 
Price,  13. 
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In  Siaikam  y.  LiverpoolJDock  Company  (1)  a  lease  was  made  to  A.  for  ForRiwewal. 

a  tenn  of  j^^rs,  at  a  yearly  rent,  and  under  and  subject  to  the  payment  at  where  a  strict 

stipulated  periods,  during  the  term,  of  certain  sums  of  money  in  the  nature  performance  oC 

of  fines,  with  a  covenant  on  the  part  of  the  lessor,  at  the  end  of  the  term,  on  *  <^o™^*  ^ijl 
J  J  .      -  ^         '  not  be  enforced, 

aue  and  punctual  payment  being  made  of  the  rent,  and  gross  sums  or  finea 

at  the  times  appointed  for  payment  thereof,  to  grant  a  further  or  renewed 
lease.  A  assigned  to  B.  a  part  of  the  premises  for  the  same  term  and  in- 
terest as  A.  himself  took  under  the  lease,  subject  to  the  payment  of  a  pro- 
portional part  of  the  rent  and  gross  sums  or  fines  (the  amount  of  the 
proportion  was  not  specified).  C,  afterwards,  purchased  of  the  lessor  the 
reversion  of  the  premises,  expectant  on  the  lease  to  A.,  and,  subsequently  to 
acquiring  the  reversion,  purchased  A/s  interest  in  all  the  premises  demised 
to  A.  by  the  lease,  and  not  assigned  by  him  to  B,  After  this  purchase  by 
C,  one  of  the  gross  sums  or  fines  became  due,  but  was  not  paid,  and  no. 
proportion  of  it  was  demanded  by  C.  from,  or  was  paid  by  B. :  —  It  was  held, 
tfcat  the  double  character  filled  by  A.  relieved  B.  from  the  strict  performance 
of  the  covenant,  and  that  the  non  payment  by  B.  of  a  proportion  of  the 
JPOM  sum  or  fine  was  not,  under  the  circumstances,  a  refusal  to  pay,  or  such 
a  breach  of  the  covenant,  as  to  deprive  B.  of  his  claim  to  a  renewed  lease 
of  the  property  assigned  to  him,  and  a  demurrer  for  want  of  equity  was 
OTermled. 

If  a  less^  have  been  guilty  of  laches  in  claiming  his  renewal,  he  will  not  Effect  of  leasee 
be  enabled  to  make  an  additional  claim.     A.  and  B.  covenanted  in  a  lease  J^«  ^d^i^^ 
for  sixty-one  years,  "that  at  any  time  within  one  year  after  the  expiration  inghbJ^ew^. 
of  twenty  years  of  the  said  term  of  sixty-one  years>  upon  the  request  of  the 
wsee,  and  his  paying  6/.  to  the  lessors,  they  would  execute  another  lease 
of  the  said  premises,  unto  the  lessee,  for  and  during  the  further  term  of 
twenty  years,  to  commence  from  and  after  the  expiration  of  the  said  term 
of  sixty-one  years,  &c. ;  and  so  in  like  manner,  at  the  end  and  expiration  of 
every  twenty  years,  during  the  said  term  of  sixty-one  years,  for  the  like  con- 
nderation,  and  upon  the  like  request,  would  execute  another  lease  for  the 
farther  term  of  twenty  years,  to  commence  at  and  from  the  expiration  of 
the  term  then  last  before  granted,  &c. :"  under  thb  covenant,  the  lessee 
cannot  claim  a  further  term  of  twenty  years  at  the  expiration  of  the  last  term 
of  twenty  years  in  the  lease,  if  he  has  omitted  to  claim  a  further  term  at 
the  end  of  the  first  and  second  twenty  years  in  the  lease.  (2) 

A  covenant  for  renewal  in  a  lease  is  not  inconsistent  with  a  covenant  to  Covenant  for 
let  and  manage  to  the  best  advantage  with  reference  to  the  subject,  a  trust  [^^^tltent 
for  creditors ;  for  trusts  of  this  kind  are  generally  short  (3)  withacoyenant 

Formerly  the  concurrence  of  all  the  under-lessees  to  a  surrender  of  the  *®  ^^  **^  ■* 
existing  interests  was  required,  in  order  to  obtain  a  renewal  of  the  principal  ditore.     '  ^^^* 
J«Me;  yet  if  there  was  no  covenant  in  the  under-lease  to  that  effect,  the  court  Necessity  of 
POBBCBBed  no  power  to  compel  the  under-tenant  to  surrender  (4) ;  to  remedy  »urrendering 
which,  it  was  enacted  by  stat.  4  Geo.  2.  c  28.  s.  6.,  « that  in  casa  any  lease  ^^^^  '''^'' 
•JttH  be  duly  surrendered  in  order  to  be  renewed,  and  a  new  lease  made  gtat  4  Geo.  2. 
«nd  executed  by  the  chief  hindlord  or  landlords,  the  same  new  lease  shall,  c  28.  s.  6. 
without  a  surrender  of  all  or  any  the  under-leases,  be  as  good  and  valid, 

9ol  1^'*  ^*  ^^-  (3)  ^«>**«»  ▼•  Chaeboick,  IS  Ve8.547. 

(S)  JZuftciy  T.  Jerpoite,  I  T.  R.  229.  (4)  Cokhuter  v.  ^m^tt,  2  Vern.  383. 

4  C 
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VoK  RiNxwAL.  to  all  intents  and  purposes,  as  if  all  the  under-leases  derived  thereout  had 

been  likewise  surrendered  at  or  before  the  taking  of  such  new  lease.** 
CoTenants  for         Hospitals  and  other  charitable  bodies,  restrained  by  their  constitutioa 
horoiulls  ^         ^^^  granting  leases  for  a  longer  period  than  twenty-one  years,  can  no 
and  other  more,  by  the  circuitous  mode  of  covenanting  for  renewal,  invest  a  lessee 

charitable  ^^^  |^q  interest  exceeding  the  prescribed  limits,  than  originally  grant  a  lease 

for  the  excessive  term.  (1)    Thus,  where  the  founder  of  a  hospital  directed 
that  no  leases  should  be  made  for  any  longer  term  than  twenty-one  years, 
and  the  hospital  made  a  lease  for  twenty-one  years,  with  a  covenaot  hj 
renewal  to  make  it  up  sixty  years,  the  covenant  being  deemed  equally  pre- 
judicial to  the  hospital,  as  a  lease  for  sixty  years,  was  decreed  not  to  be 
binding  in  equity.  (2) 
Words  not  ODD-      The  following  words  in  a  lease,  <^It  is  agreed  between  the  parties,  that 
stituting  a  CO-    ^p^^  ^q  renewing  or  inserting  of  any  life  or  lives,  there  shall  be  paid  by 
petual  renewal,  the  said  lessee,  his  heirs  or  assigns,  unto  the  said  lessor,  his  heirs  or  asaigiu, 

the  full  sum  of  16/.  I6s,  M,  sterling,'*  do  not  constitute  a  covenant  for 
perpetual  renewaL  (3) 

And  where  on  the  trial  of  an  ejectment,  the  question  was,  whether  a 
covenant  for  perpetual  renewal  was  contained  in  a  lost  deed,  the  proof  of 
which  rested  upon  recitals  in  various  documents,  and  upon  matters  of  pre- 
sumption, and  inference  arising  from  those  documents,  and  it  appeared  from 
this  evidence,  that  the  deed  contained  a  clause  in  the  above  terms :— It 
was  held,  that  the  judge  should  have  told  the  jury,  that  such  a  clause  did 
not  amount  to  a  covenant  for  perpetual  renewaL  (4) 

On  the  construction  of  a  covenant  for  renewal  '^  under  the  like  rent,  coTe- 

nants,  and  conditions,'*  it  was  held,  that  it  was  not  for  perpetual  renewaL  (5) 

A  covenant  in  a  lease  to  renew  under  the  same  covenants,  is  exclusiye  of 

the  covenant  for  renewal.  (6) 

Promise  to  re-       A  promise,  by  letter,  to  renew  a  lease  in  consideration  of  money  already 

new  by  letter.    |gj^  ^^^  y^^  ^y^Q  tenant,  is  nudum  pactum^  and  no  specific  performance  will 

be  decreed  ;  nor  is  it  varied  by  money  having  been  laid  out  afterwards.  (7) 
Breach  awd  Any  act  of  a  party  by  which  he  absolutely  incapacitates  himself  to  per- 
PBaFOKMAMcx.  j.^^^  j^j^  covcuaut,  \8  equivalent  to  an  actual  breach  :  thus,  where  a  lessor 
pae^tinir  cdvenanted,  that  if  the  lessee  for  twenty-one  years  would  surrender  his 
himsel£  lease  at  any  time  during  the  term,  he  would  grant  him  a  new  lease,  and  the 

lessor  afterwards  levied  a  fine,  and  granted  a  lease  of  the  same  premises  to 
the  conuzee  for  eighty  years,  this  was  held  to  be  a  breach ;  and,  in  an  action 
of  debt  on  a  bond  for  the  performance  of  the  covenant,  the  lessee  was  re- 
leased from  the  necessity  of  shewing,  that  he  offered  to  surrender,  the 
maxim  being,  "  lex  neminem  cogit  ad  vana  sen  intUilia  peragendaJ'  (8) 
Purchasing  of  But  if  a  lease  for  ninety-nine  years,  determinable  on  three  lives,  be  con- 
lessor  new  lives  ygyed  in  trust  for  A.  for  life ;  and  A.  covenant  to  use  his  utmost  endeaTOurs 

(1)  Watson  T.  Hemtworth  Hospital  (Mas-         (4)  Ibid. 

ter  of%  14  Ves.  S24.,  vide  etiam  Watson  t.         (5)  Moon  t.  Foky,  6  Ves.  sas. 
Hinsworth  HotpUaU  S  Vem.  596.  (6)   Tritton  y.  Foote^  2  Cox,  174.    9  BiQi 

(2)  Lydiatt  ▼.  Foachj  2  Vem.  41  a    Taylor     C.  C.  636. 

▼.  IMwich  Hospital,  I  P.  Wms.  685,     2  £q.  (7)  Robertson  ▼.  St,  John,  2  Bra  C.  C.  140. 

Ca.  Abr.  198.  pL  2.     SomeniOe  y.  Chapman,  (8)  Main*s  ease,  5  Co.  2a  (b.)    Jest 

1  Bro.  C.  C.  61.  Cent  256.     Ford  ▼.  TOey,  6  B.  &  C  S85. 

(3)  BeB  d.  ^n^  y.  Nans^,  1  Jebb  &  Piatt  on  Coyenants,  245. 
Symea  (Irish),  199. 
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IB  often  as  any  of  the  persons  on  whose  lives  the  premises  are  held  shall  Fok  Renewal. 
die,  to  renew  the  same,  by  purchasing  of  the  lord  of  the  fee  a  new  life  in  in  the  room  of 
the  room  of  such  as  shall  feul ;  it  is  no  breach  of  the  covenant,  if^  upon  one  such  as  shall 
of  the  Hves  failing,  he  procure  a  renewal  upon  his  own  life  (1),  because  it  is  ^' 
not  Tmreasonable  be  should  put  in  his  own  life,  in  order  to  avoid  the  burden 
of  again  renewing  on  the  death  of  any  other  person  he  should  nominate, 
particolariy  as  the  parties,  in  whose  power  it  was  to  provide  against  such  an 
act,  had  omitted  to  insert  a  restrictive  covenant  to  that  effect 


19.  Not  to  alien  or  assign  without  License.  Nottoal™ 

OB  ASSIOK 

A  covenant  not  to  assign  cannot  run  with  the  land,  because  the  question  ^"^^^'^  ^^' 
of  its  running  with  the  land  supposes  an  assignment ;  and  the  very  assign-  ^ 
ment  by  act  of  law,  or  with  the  license  of  the  lessor,  extinguishes  the  to  assign  can- 
Mrenant  (2)  "^ot  ""*  '^i*** 

A  covenant  against  alienation  will  always  receive  a  very  strict  and  narrow   ^ 
construction  from  the  courts.  (3)     According  to  the  case,  a  covenant  with  agamst  alien- 
thc  lessee,  his  executors,  adminbtrators,  or  assigns,  not  to  assign^  was  holden  **^°"  T^'^^  ^'. 
void,  because  it  was  repugnant  upon  the  face  of  it  (4?)    But  the  authority  ^Mtrued. 
of  this  case  is  not  now  recognised,  because  there  may  be  assigns  cU  laWf  as 
well  as  by  act  of  the  party ;  and  an  assignment  at  law  stands  upon  a  dif- 
ferent ground.  (5) 

A  covenant  ^*  not  to  alien,  assign,  or  underlet  the  premises  or  any  part  of  Coyenant  not 
them,  without  leave  of  the  lessor  in  writing  for  that  purpose  first  had  and  ^^g^^/* 
obtabed,"  is  a  fair  and  usual  covenant.  (6)  usual  covenant. 

The  following  cases  will  illustrate  what  is  not  a  breach  of  the  covenant 
QDdlr  consideration  : — 

Where  it  was  covenanted  <<  that  the  lessee  should  not  assign,  transfer,  or  What  is  eon. 
ttt  oyer,  the  said  premises  or  any  part  thereof,"  and  the  lessee  made  a  lease  "^ered  an  un- 
rar  part  of  the  time,  it  was  adjudged,  that  such  under-lease  was  no  assigning^  not  an  assign- 
transferring,  &C.  and  so  was  no  breach  of  the  covenant.  (7)  ™ent. 

So  where  the  lessee  made  a  lease  of  his  whole  term,  but  reserved  the  rent 
to  himself,  it  was  held  to  be  no  assignment,  but  an  under-lease^  though 
the  lessee  parted  with  his  whole  term*  (8) 

Where  the  covenant  was,  <<  that  the  lessee  should  not  assign  over  his  term  Devise  of  a 
without  the  lessor's  consent  in  writing,"  and  the  lessee  devised  the  term  *fr™  "J®*  ^^^ 

°  sidered  as  an. 

withoat  any  such  consent  obtained  :  —  this  was  held  not  to  be  such  an  as-  assignment, 
signment  as  was  a  breach  of  covenant,  because  a  devise  is  not  a  lease.  (9) 

The  mere  act  of  advertising  the  demised  premises  for  sale,  cannot  be  Adyertising 

constmed  into  a  breach  of  covenant  not  to  assign.  (10)  demis«l  pre- 

^  o     \      y  miaes  for  sale* 

Covenant  not  to  underlet  any  part  of  the  premises  is  not  broken  by       . .     j, 

is  not  an 

(I)  Sewdamore  y.  Straitom,  1  B.  &  P.  455.  (6)  Morgan  y, Slaughter,  I  Esp.  N.  P.  C.  8.    «n^e^^«"^8- 

(S)  BaBf  y.  Wdls,  3  Wils.  25.     Doe  d.  (7)  Cntsoe  d.  Blencowe  y.  Bugby,  3  Wils. 

CW»  y.  Smith,  5  Taunt.  795.  234. 

(3)  ChiMc  d.   BUncowe  y.  Bughg,  2  W.  (8)  PtivJtney  v.  Holmes,  Str.  405. 
l»ck.  767.    Church  y.  Brown,  1 5  Ves.  258.  (9)  Fox  v.  Swann,  Sty.  483. 

(4)  4  Bae,  Abr.  Grants  (I.),  82.  (10)  Gourlayr.  Somerset  {Dvke  of),  1  Yes. 

(5)  Wtatheral  v.  Gearing,  12  Ves.  504.  &  B.  73. 
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admitting  a  lodger  for  above  a  twelvemonth  into  the  exclusive  poflsenioii 
of  a  room.  (1) 

An  assignment  either  by  the  lessee  or  his  executor,  not  voluntary,  bnt 
by  mere  act  of  law^  is  not  a  breach  of  the  covenant  not  to  assign  (2) ;  as  if 
the  lessee  become  a  bankrupt,  the  transfer  of  his  property  to  his  assignees 
under  his  liat  is  not  a  breach  of  the  covenant.  (S) 

A  lease  with  a  covenant  *^  not  to  let,  set,  assign,  transfer,  or  make  over  the 
premises^"  may  be  taken  in  execution,  and  sold  by  the  sheriff,  and  assigned  to 
the  purchaser  notwithstanding  that  covenant,  though  the  judgment  on  whiek 
the  execution  issued,  was  under  a  warrant  of  attorney  given  by  the  lessee.  (4) 

But  to  warrant  such  an  assignment,  it  must  be  a  bond  fide  judgment  for 
a  subsisting  debt^  and  by  proceeding  in  invitum ;  for  if  the  tenant  gire 
such  warrant  of  attorney  for  the  express  purpose  of  its  being  so  taken  in 
Execution  and  assigned,  &c.  to  defeat  the  covenant,  it  will  not  prevail ;  but 
the  lessor  may  enter  and  recover  for  breach  of  covenant.  (5) 

If  the  lessee  be  bound  not  to  alien  or  assign  without  license,  if  that  license 
be  obtained,  and  an  assignment  take  place,  the  assignee  is  not  boond 
by  the  covenant,  but  may  alien,  without  a  subsequent  license,  for  by  Hk 
license,  the  condition  is  gone  and  dispensed  with.  (6) 

And  where  an  assignment  has  been  once  made,  the  assignee  may  assign 
his  interest  to  any  person  with  a  view  to  get  rid  of  the  lease,  although  soch 
person  neither  take  possession  or  receive  the  lease.  (7) 

So,  if  a  forfeiture  has  incurred  by  assignment,  if  the  lessor  accept  rent 
afterwards,  it  is  a  waver  of  the  forfeiture ;  but  in  such  case  it  must  appear, 
that  at  the  time  he  accepted  the  rent  he  knew  of  the  forfeiture  incorred,  as 
otherwise  he  will  not  be  bound.  (8) 

Where  the  covenant  was  not  to  assign  the  whole  or  any  part  of  the  lands 
demised,  without  the  lessor's  consent,  and  the  lessor  entered  into  part  him- 
self, and  then  the  lessee  assigned  : — this  was  held  to  be  a  breach  of  thAo- 
venant,  notwithstanding  the  lessor's  entry.  (9) 

Where  a  proviso  in  the  lease  was,  that  **  if  the  lessee,  his  executors  or 
administrators,  did  or  should  assign  or  otherwise  part  with  the  indentore 
of  lease,  or  the  premises  thereby  demised,  or  any  part  thereof,  for  the  whole 
or  any  part  of  the  term  thereby  granted,  to  any  person  or  persons  whom- 
soever, without  the  license  and  consent  in  writing  of  the  lessor,  first  had 
and  obtained  for  that  purpose,  the  lessor  might  re-enter,"  &c  and  the 
lessee  entered  into  an  agreement  with  J.  S.  to  grant  him  a  lease  of  the 
premises  for  the  residue  of  the  term,  reserving  a  few  days  under  whieh  pos- 
session was  given  :  —  Lord  Ellenborough  C.  J.  held,  that  the  words  of  tbe 
proviso  included  an  under-lease,  and  that,  consequently,  an  under-lease  Wtf 
a  breach  of  the  proviso.  (10) 

If  a  lease  be  made  to  husband  and  wife,  upon  condition,  that  if  it  come 
to  any  other  hand  than  their  own  and  their  issues,  the  lessor  shall  re-enter; 
and  the  husband  die,  and  the  wife  take  another  husband,  the  lessor  will 


(1)  Doe  d.  Pitt  V.  Laming,  4  Camp.  77. 

(£)  Wieatheraa  v.  Geering,  12  Yes.  512. 

(S)  1  Esp.  N.  P.  800.  cit  3  Wils.  236. 

(4)  Doe  d.  MUehintoH  r.  Carter,  8  T.  R. 


57. 


(5)  Ibid. 


(6)  Dumpor^t  ease,  4  Ca  119.  (b.) 

(7)  TVzyfoTT.  iSAwM,  1  B.&F.  21- 

(8)  Roe  d  Grtgton  v.  Barritim,  3  T.  R 
431. 

(9)  Collins  y.  Silfye,  Sty.  265, 

(10)  Doed.HMandy.ffartleyflCttB?'^ 
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bare  a  right  to  re-enter  (1) ;  but  if  a  lease  for  years  be  made  to  a  feme  Nor  to  alien 
sole  with  a  condition  against  alienation,  and  she  take  husband^  this  is  no  I'^.l^i^^T , 

^O  '  '  WITHOUT  J-»I- 

breach  of  the  condition.  (2)  cskse. 

Where  the  covenant  in  a  lease  was,  that  the  lessee,  his  executors,  ad-  Z 

,  ,       _  -  _  ,  ,11  Executors  or 

mmwtratorsy  or  assigns,  should  not  set,  let,  or  assign  over  the  whole  pre-  administrators. 
mifies  demised,  or  any  part  of  them,  without  leave  in  writing  first  had  and 
obtained,  under  penalty  of  forfeiting  the  term,  and  the  lessee's  adminis- 
tratrix did  underlet  for  part  of  the  time :  ->  this  was  held  to  be  a  forfeiture, 
and  that  a  parol  license  from  the  lessor  to  let  part  of  the  premises  did  not 
dischaige  the  lessee  from  the  restriction  of  such  a  proviso.  (3) 
'  If  the  lessee  covenant  that  he,  his  executors  or  adtninistratorst  shall 
not  assign  without  license,  except  by  his  or  their  last  will  and  testament ; 
and  the  lessee  make  his  l¥ill  and  die :  —  it  seems,  that  the  executors  will  be 
bound  by  the  covenant,  and  cannot  sell  the  premises  for  the  payment  of 
debts  without  the  license  of  the  lessor.  (4) 


20.  Reference  to  Arbitration. 

An  agreemeDt  to  refer  all  matters  in  difference  to  arbitration  will  not  RBrsRSMcx  to 
oust  the  courts  of  law  or  equity  of  their  jurisdiction.  (5)  Arbitratioh. 

If  it  be  agreed. thatHhe  arbitrators  shall  not  only  determine  upon  evi- 
dence, but  be  at  liberty  to  use  all  such  other  ways  and  means  to  enable 
them  to  decide  as  they  should  think  fit,  the  court  has  declined  to  interfere 
before  the  parties  have  tried  the  jurisdiction  provided  by  the  articles.  (6) 

It  is  not  the  sequent  of  a  covenant  to  refer  to  arbitration,  that  the  party 
thereby  agrees  to  forbear  to  sue  (7) ;  but  parties  may  agree  to  forbear,  and 
if  they  do^  they  cannot  proceed  contrary  to  the  agreement,  and  the  cove- 
nait  may  be  pleaded  in  bar  to  an  action.  (8) 


21.  To   SURRENDER   CoPYHOLDS.  To  SURRIMDI* 

Copyholds. 

A  purchaser  by  a  covenant  to  surrender  copyholds,  obtains  a  right  in  Effect  of  a  sur- 

equity  merely  without  an  equitable  estate :  by  a  surrender  he  obtains  an  ^^^^'^ 
equitable  estate,  and  by  admission  he  is  invested  with  the  legal  seisin.  (9) 

A  covenant  to  surrender  will  not  amount  to  a  surrender  (10),  any  more  Covenant  to 

than  a  covenant  to  erant  a  lease  not  warranted  by  the  custom,  will  operate  s"*''«"der  will 

,.         ,  o     i*  '  r,<.\  not  amount  to 

as  an  immediate  lease  so  as  to  create  a  forfeiture.  (11)  a  surrender. 

A  sorrender  to  two  copyholders  in  pursuance  of  a  covenant  to  surrender  what  is  and  is 
generally  is  good.  (12)     And  where  A.  covenants  to  surrender  copyholds,  °o* »  breach. 

(1)  Jmoil  F.  Moore,  21.  Com.  Dig.  Coo-        (7)  Street  t.  JRiphy,  6  Ves.  817.  821. 
*tion  (Q.).  (8)  Mitchea  t.  Harris,  2  ibid.  jun.  1 32. 

(2)  Com.  L.&  T.  218.  (9)  Piatt  on  Coyenanta,  151. 

(S)  Roe  d.  Gregmm  y.  Harriton,  2  T.  R.         (10)  Zinzon  v.  Talnuuh,  2  Show.  ISO. 
«5.  (11)  Fenny  d.  Eastham   v.  Child,    2  M. 

(4)  Lhjfd  T.  Cri$pe,  5  Taunt  249.  &  S.  255.     Hamlen  v.  Handen,  I  Bulst  189. 

(5)  AnU,  tit  AaarraATioN  and  AwAans.  LenthaU  ▼.  Thomas,  2  Keb.  267.     Richards 

(6)  Fktt  on  Covenants,  149.      Waters  t.  v.  Seljf  or  Sedy,  2  Mod.  79. 

Tajfior,  15  Ves.  10.     CaHen  ▼.  Drury,  1  Ves.         (12)  Beany  ▼.  Turner,  1  Lev.  293. 
&  B.  154.     Gomrlay  t.  Somerset  (Duke  of), 
19  Ves.  431. 
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the  custom  being,  that  he  may  surrender  in  court  or  by  Attorney,  it  ia  no 
breach  to  refuse  to  execute  a  letter  of  attorney  for  that  purpose,  a>  A.  bu 
his  election.  (1) 

Where  A.  covenanted  to  do  all  acts,  and  deeds,  at  his  own  costs  for  w- 
suring  copyholds,  the  non  payment  of  the  fine  for  covenantee's  i 
b  DO  breach,  for  the  title  ia  complete  by  the  admittance,  and  the  fine  is 
due  till  after  the  admittance.  (2) 


22.  To  SURRENDER   OR   DETERHINE   THE   TeRU. 

)  iukkihuxk  When  the  lease  contained  several  covenants  for  payment  of  rent,  &c.  md 
tTau!"'  there  was  a  covenant,  that  the  lessee  might  determine  the  term,  at  the  end 
of  the  first  three  or  five  years,  giving  six  months'  notice ;  and  th^  from  lad 
after  the  expiration  of  such  notice,  and  the  payment  of  all  rent  and  anesn 
to  be  pajd  by  the  tenant  and  performance  of  covenants,  the  indenture  ihonld 
cease  and  be  void ;  it  was  adjudged,  that  the  payment  of  rent,  and  pe^ 
formance  of  covenants,  was  a  condition  precedent  to  the  determination  of 
the  term,  at  the  end  of  die  first  three  years,  and  the  mere  giving  notice 
without  such  performance,  would  not  enable  the  lessee  to  determine  tlie 
lease.  (3) 


indcpendcii 
Mvenanls. 

Dependent 


23.  What  a  Breach. 

Whether  a  party  has  broken  any  of  his  covenants  or  not,  is  a  matta 
properly  triable  at  law,  as  the  damages  (supposing  a  breach)  cannot  be 
settled  without  such  trial.  (4-) 

The  following  principles  will  exemplify,  at  what  time  a  breach  of  cove- 
nant may  be  committed,  and  in  what  manner  it  may  be  committed. 
a       Covenants  considered  with  respect  to  the  time  of  performance  «ie  of 
three  kinds :  — 

1.  Such  as  are  mutual  and  independent,  where  either  party  may  recoTcr 
damages  from  the  other  for  the  injury  they  may  have  received  froin  » 
breach  of  the  covenants  in  his  favour,  and  where  it  b  no  excuse  for  tBe 
defendant  to  allege  a  breach  of  the  covenants  on  the  part  of  the  plaiD[i£(5) 

The  second  species  of  covenants  considered  with  reference  to  the  tiiM  of 
performance  are,  such  as  are  conditions  and  dependent,  in  which  the  pe> 
formance  of  one,  depends  on  the  prior  performance  of  the^ther ;  and  theie- 
fore,  till  the  prior  condition  is  performed,  the  other  party  b  not  liable  to  u 
action  of  covenant.  (6) 

In  construing  this  covenant  it  should  be  remembered,  that  the  depesd- 
ence  or  independence  of  covenants  is  always  to  be  collected  from  the  endail 
sense  and  meaning  of  the  parties ;  and  however  transposed  the  worda  iWf 


(I)  Spioaa  V.  Smith,  Sir  W.  Janes,  SI4. 
(3)   CroAont  t.  Stme,  I  East,  631. 

(3)  Paricr  v.  Shepiard,  6  T.  R.  665. 

(4)  Staffbrd  V.  Lnndon,  S  Bro.  P.  C.  134. 

(5)  3VnicA  ».  TWiriii,  1  Ld.  Raym.  124. 
Bomui.  Byre,  2  W.  Black.  1312.  Camp- 
btU  V.  .Ann,   6  T.   B.  570.      HviIocIk  v. 


Blacklomt,  2  Sauod.  155.      CWr  »■  S*** 

(6)  1  Eap.  N.  P.  306.  Biiri«fl'-J^ 
Str.  535.  Tory  i.  Ihinift,  S  Hto.  W* 
389.  Tharpt  v.  Tharft,  I  Salk.  171.  WP 
Y.  Oaier,  1  Vl<A.  Abi.  CoDdJUoii(D.)««- 
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be»  their  precedency  must  depend  on  the  order  of  time,  in  which  the  intent       What  ▲ 
of  the  parties  requires  their  performance.  ( 1 ) 


The  third  species  of  covenants,  considered  with  regard  to  the  time  of  Mutual  cove- 
perfonnance,  are  such  as  are  mutual  conditions,  and  to  be  performed  at  the 
same  time.  In  these,  if  one  party  be  ready  and  offer  to  perform  his  part, 
and  the  other  refuses  or  neglects  to  perform  his,  he  who  is  ready  and  offers, 
has  fulfilled  his  engagements,  and  may  maintain  an  action  of  covenant  for 
default  of  the  other,  though  it  is  not  certain  that  either  is  obliged  to  do 
the  first  act  (2) 

But  where  the  plaintiff  relies  on  a  tender  and  refusal,  it  should  appear  Where  plaintiff 
that  he  could  have  perfonned  his  part,  when  the  tender  was  made.  tenderand 

For  where  the  issue  was  on  the  tender  of  stock,  at  a  certain  day,  it  was  refusal.* 
proved,  that  although  the  books  were  not  open  for  transfer  of  stock  that 
day  in  common  form,  yet  that  by  leave  of  a  director  (which  was  not  usually 
denied)  a  transfer  might  be  made,  but  that  the  defendant  never  attended :  — 
It  was  resolved,  that  the  plaintiff  had  not  performed  his  part,  by  not  getting 
leave  from  a  director,  so  as  to  entitle  him  to  the  action,  for  perhaps  leave 
might  not  have  been  obtained,  and  so  the  defendant  could  not  have  per- 
formed his  part.  (3) 

Therefore  if  one  party  disable  himself  from  performing  his  part  by  any 
act  of  his  own,  the  other  party  is  not  obliged  to  offer  to  perform  his  part, 
but  may  have  his  action  immediately.  (4) 

The  mode  in  which  a  breach  of  covenant  may  be  committed,  will  receive   Modeinwhicb 
niostration  from  the  following  principles :  —  -^  Briacb  or 

If  the  covenant  be  a  covenant  in  deed,  this  action  will  lie  only  for  a  mis-  „  committbo. 
feasance.    As  if  a  man  grant  a  way,  covenant  lies  for  stopping  it  up,  but 
not  for  letting  it  be  out  of  repair. 
For  covenants  in  deed  must  be  broken  by  some  act  "  done."  (5) 
But  in  case  of  a  covenant  in  law,  action  lies  on  it,  though  there  has  been 
no  act  to  cause  a  breach.  (6) 

Breach  of  covenant  must  always  refer  to  that,  which  is  the  subject-matter 
of  the  undertaking.  (7) 

Breach  of  covenant  must  always  be  committed  on  that,  which  is  granted 
by  and  passes  under  the  deed  containing  the  covenant.  (8) 

To  support  this  action  the  breach  must  have  been  committed  during  the 
existence  of  the  estate  on  which  the  covenant  is  placed ;  for  if  the  estate 
expire  at  the  time  the  covenant  is  broken,  this  action  it  seems  cannot  be 
maintained.  (9) 

Bnt  if  the  estate  continue  after  the  breach  conmiitted,  the  action  will 
lie  even  after  the  estate  expires. 

Thus,  where  the  covenant  was,  that  the  lessee  should  enjoy  the  premises 
discharged  of  tithes,  but  that  if  the  lessee  was  sued  for  them,  and  a  reco- 

(1)  CampbeU  v.  Jimes,  6  T.  R.  571 .   MitcMie  (6)  Holder  v.  Taylor,  Hob.  12. 
^.Atkhuon,  10  East,  295.  (7)  Penn  ▼.  Glover,  Cro.  £liz.421.     Dob- 

(2)  Beamy  t.  Turner,  1  Ijev.  293.  Jones  ton  v.  Crew,  ibid.  705.  Morgan  t.  HwUf  2 
T.  i^oHUey,  Douf(.  659.    1  E^.  N.  P.  308.  Vent.  213. 

(3)  Ckrk  V.  Tyaon^  Str.  504.  (8)  Rwed  {Lady)  v.  Gulwel,  Cro.  Eliz. 

(4)  Scat  T.  Mayn,  Cro.  Eliz.  450.    Main't  657. 

•««,  5  Co.  20.  (b.)  (9)  Brudndl  y.  Roberte,  2  Wils.  143. 

(5)  1  Saiiod.  321.     Rich  {Lady)  v.  Rich 
{Lord),  Cfo.  Elis.  43.     4  Leon.  48, 49. 
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very  had,  that  he  should  retain  00  much  out  of  the  rent :  after  the  term 
expired,  the  lessee  was  sued  for  two  years'  tithes,  owing  while  he  was  in  pos- 
session, and  had  a  recovery  against  him.  He  was  allowed  to  reooTer  to 
that  amount  in  covenant  against  the  lessor.  (1) 


Wavir  of 
FoairxiTUKK. 

Waver  of  one 
forfeiture  no 
waver  of  a  sub* 
sequent  one. 

• 

Act  by  which 
forfeiture  is 
waved,  must 
amount  to  an 
affirmance  of 
the  tenancy. 

Where  lease 
made  ip90  fado 
void  by  breach. 


Affirmance  of 
voidable  leases 
by  the  accept- 
ance of  rent. 


Waver  of  the 
forfeiture,  is  not 
a  consequence 
or  conclusion 
of  law. 


Where  lessor 


24.  Waver  of  Forfkitu&i. 

A  waver  of  one  forfeiture  is  no  waver  of  a  subsequent  one.  Thiu,  i 
waver  for  one  breach  of  covenant  to  repair  is  not  a  waver  of  a  subsequent 
breach  of  such  covenant ;  nor  b  a  waver  for  one  under-letting  a  waver  for 
a  subsequent  one.  (2) 

The  act  by  which  the  forfeiture  is  waved  must  amount  to  an  affiraumce 
of  the  tenancy,  or  a  recognition  of  its  continuance.  It  is  not  cDOugb,  that 
the  lessee  knows  of  the  breach  without  availing  himself  of  his  right  of  re- 
entry. 

Where  the  lease  is  only  voidable  by  the  lessor's  entry  for  breach  of  con- 
dition, the  lessor  after  condition  broken  may  wave  the  breach  and  his 
consequent  right  of  entry,  by  some  act  recognising  the  -continuation  of  the 
tenancy.  JBut  when  the  lease  is  made  ipso  facto  void  by  the  breach,  then 
no  subsequent  recognition  of  the  tenancy  can  again  set  it  up.  (3) 

With  respect  to  the  affirmance  of  voidable  leases  by  the  cuxepbanct  tf 
rent,  a  distinction  seems  to  have  been  made^  between  the  case  of  a  lease  ren- 
dered voidable  by  breach  of  condition  annexed  to  the  rent  iiselff  — thatii^ 
rendered  voidable  by  non  payment  of  the  renty  —  and  breach  of  a  coUaterd 
condition,  or  condition  relating  to  some  other  thing,  as  assigning  without 
license,  not  making  repairs,  &c.  In  the  former  case,  accepting,  or  dis- 
training for,  the  very  rent  for  the  non  payment  of  which  the  forfeiture  is 
incurred,  will,  if  it  be  accepted,  or  distrained  for,  before  the  re-entry  is  naade, 
amount  to  a  waver  of  the  forfeiture,  and  consequently  to  an  affirmance  of 
the  lease.  (4)  But  in  the  latter  case  it  would  appear,  that  it  is  onlj  ac- 
ceptance of  rent,  which  becomes  due  txfter  the  forfeiture,  that  will  amount 
to  an  affirmance  of  a  voidable  lease.  (5)  To  make  the  acceptance  of  rent 
by  issue  in  tail  or  a  remainder-man  an  affirmance  of  a  voidable  lease^  it 
must  be  rent  which  accrued  ctfter  his  title  to  the  possession  accrued. 

Waver  of  the  forfeiture  is  not  a  consequence  or  conclusion  of  law,  drawn 
from  the  fact  of  accepting  rent  with  notice  of  the  forfeiture ;  but  acceptance 
of  rent,  with  notice  of  forfeiture,  is  merely  a  circumstance  to  be  submitted  to 
the  consideration  of  a  jury  (6),  and  for  them  to  say,  whether  it  affi>rds  suffi- 
cient evidence  of  an  intention  on  the  part  of  the  lessor  to  wave  the  forfeiture; 
so  that  the  question  whether  waver  or  no  waver,  depends,  not  simply  on  the 
fact  of  the  lessor  having  received  rent  with  notice  of  the  forfeiture,  but  upon 
what  was  his  intention;  and  the  best  way,  it  is  conceived,  of  ascertaining 
such  intention,  is  by  looking  at  the  consequences  which  would  result  to  the 
lessor  by  holding  acceptance  of  rent  to  amount  to  a  waver  of  the  forfeiture* 

In  all  cases  where  the  lessor  has  either  sustained  no  injury  by  the  act 


(1)  Lanning  v.  Lovering,  Cro.  Elix.  916. 

(2)  Doe  V.  BUts,  4  Taunt  735. 

(S)  Co.  Lltt.  915.  (a.)  Finch  v.  Throg-- 
mortoHy  Cro.  Eliz.  220.  Mnicarry  v.  Eyrea, 
Cro.  Car.  511.  Awm,  3  Salk.  4.  Com. 
X..  &  T.  289,  290. 


(4)  rMiel8tand2dRes.iniVMMi]i<'f«»(> 
3  Co.  64.  (b.). 

(5)  Ibid. 

(6)  J>oe   d.   Chenjf  <  Bottoi,  X  Cowp. 
243. 
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occasioDing  the  forfeitare,  or  b  placed  in  the  same,  or  in  as  good  a  situation  Watxr  op 

88  he  would  have  been  in,  had  there  been  no  forfeiture,  as  in  cases  of  forfei-  o»""uaE. 

tore  for  non  payment  of  rent,  or  for  assigning  or  under-letting  without  license,  has  sustained 

in  cases  of  this  kind  no  in^'uriaus  consequence  would  result  to  the  lessor  no  injury  by  the 

from  holding,  that  acceptance  of  rent,  with  notice  of  the  forfeiture,  was  a  the  forfeiture, 
waver  of  such  forfeiture,  and  therefore  in  such  cases  it  may  be  fair  enough 
to  presume^  that  he  intended  to  wave  it 

But  where  the  consequences  of  holding  that  acceptance  of  rent  amounted  'Where  lessor 

to  a  waver  of  the  forfeiture,  shew  that  the  lessor  could  not  intend  to  wave  *>«».s«j«tMned 

au  iiuury* 
it,  M«re  a  jury  ought  not  to  find,  by  their  verdict,  that  he  did  intend  it 

If  for  instance  the  waver  of  the  forfeiture  would  maieriaUy  it^re  or 
preftidke  ike  lessor^  such  a  circumstance  would  tend  strongly  to  shew,  that 
he  could  never  have  intended  to  wave  it  Thus,  in  cases  of  forfeiture  for 
not  building,  repairing,  or  otherwise  laying  out  money  in  improvements; 
in  cases  like  these,  there  seems  no  reason  to  contend,  that  acceptance  of 
rent,  with  notice  of  the  forfeiture,  could  not  be  considered  as  a  waver  of 
such  forfeiture,  because  the  prejudice  or  injury  which  the  lessor  might  be 
doing  himself  by  waving  it,  would  tend  much  more  strongly  to  shew,  that 
lie  did  not  intend  to  wave  it,  than  the  acceptance  of  what  he  considered  to 
be  justly  due  to  him  could  possibly  shew  that  he  did.  (1) 

Where  a  lease  contained  a  proviso  for  re-entry  in  case  the  rent  should  be  Wherelandlord 
twenty-one  days  in  arrear,  and  there  should  be  no  sufficient  distress  upon  ??®*.'*?*  T*^^ 
the  premises.  Lord  Ellenborough  held,  that  the  landlord  having  distrained  enter  by  levy- 
before  the  expiration  of  the  twenty-one  days,  but  continued  in  possession  ing  a  distress, 
of  the  distress  upon  the  premises  until  M^r  the  expiration  of  the  twenty«> 
one  days,  had  not  thereby  waved  his  right  of  re-entry  (2) ;  because,  although 
^  a  right  which  had  accrued  at.  the  time  of  the  distress  might  have  been 
waved  by  it,  yet  the  party  is  not  estopped  by  it,  as  to  any  right  which 
accrued  subseguently." 


re- 


25. 'Rights   and   Liabilities   of   Covenantor   and   Covenantee 
givbrally;   and  herein  of  joint  and  several  covenants. 

Tbe  right  of  action  follows  the  interest  in  all  cases ;  consequently,  the  Rights  Avxt 
party  who  has  the  legal  interest  in  the  covenant  must  always  sue,  although  L^uunis  of 
the  beneficial  interest  may  be  in  another.  (S)  ^„„  Cot»^* 

Upon  tile  execution  of  the  deed  containing  the  covenant,  the  covenantor  viLVTu  oxmx- 
and  covenantee  acquire  a  right  to  the  observance  of  the  agreement ;  and,  ^^^^>  ^ 
in  case  of  a  breach,  can  respectively  sue  for  compensation  in  damages. 

A  covenantor  cannot  .avoid  or  qualify  his  express  covenant,  without  the  Thecovenantor 
eonaent  of  the  covenantee,  or  under  the  provbions  of  a  statute,  as  in  cases  cannot,  per  «e, 
of  bankruptcy  or  insolvency-  ^^*^J]^; 

It  appears  to  be  essential  that  the  party  claiming  the  benefit  of  the  cove-  Assent  of  oo- 
nant,  should  be  named  therein  as  the  covenantee.  (4)  yenantor  how 

established. 

(1)  FrjftU  T.  Jiffi^t,   \  Esp.  N.  P.  a  (4)  1  Chitt  PL  119..  cit  1  Salk.  197. 

393.    Toucfast  by  Atherley,  284.  n.  Comb.   219.,  et  rrf,   1  Ld.  Raym.  28.     1 

(9)  ]>oed.T(^&>rT.JoAMOM,l  Stark.  411.  Salk.  214.      14  Ves.  I97.      1^  ibid.  454. 

(S)  Barfard  ▼.  Stuekey,  2  B.  &  B.  3SS.  Pbtt  on  Covenants,  5. 

Sf^^  T.  GordoHy  3  M.  &  a  308.     1  Saund. 
154.  a.  ^ 
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Joim  AKB  sa*       Questions  frequendy  arise  respecting  the  legal  rights  of  joint  and  sevenl 
TKRAL  CoTi.     eovenantOTB  in  suing  and  being  sued. 


To  ascertain  whether  a  covenant  entered  into  with  several  persoiu  is 

Mode  of  ascer-  joint  or  several,  the  question  is,  whether  it  is  for  the  performance  of  one 
^^^^J|^]|^^^j,^  and  the  same  act;  so  that  a  breach  to  one  is  necessarily  a  breach  to  alL 
joint  or  severaL  But  by  a  voluntary  destruction  of  one  of  the  seals  of  a  deed,  where  the 
Effect  of  TO-  covenants  therein  are  joint,  both  the  covenantors  are  discharged  from  the 
Id^^tbT'^'^  covenants;  but  where  they  are  several,  the  breaking  of  one  of  the  seals  will 
sealsof  adeecL  invalidate  the  instrument  so  far  only  as  concerns  him  whose  seal  is  ton 

away.  (I) 
Several  cove-         Where  more  persons  than  one  are  covenantors,  and  each  undertakes  onij 
nants  defined.     ^  ^3  extent  of  his  awn  acts  and  defaults,  without  entailing  on  himself  the 

necessity  of  making  reparation  in  case  of  a  breach  by  the  other  or  othen, 
this  is  termed  a  several  covenant.  (2)  Thus,  in  covenant  by  the  master  of 
a  vessel  with  the  several  part-owners,  and  their  several  and  respective  exe- 
cutors, administrators,  and  assigns,  to  pay  certain  moneys  to  them,  and  to 
their  and  every  of  their  several  and  respective  executors,  administratony 
and  assigns,  at  a  certain  banker's,  and  in  such  parts  and  proportions  as  were 
set  against  their  several  and  respective  names : — It  was  held  a  several  core- 
nant,  upon  which  each  covenantee  must  sue  severally  in  respect  of  his 
several  interest,  and  that  they  could  not  maintain  a  joint  action.  (3) 
Joint  ooyeoants  By  joint  covenants  each  party  becomes  answerable  for  himself,  and  is  in 
defined.  effect  a  surety  also,  for  the  due  performance  of  the  covenant  by  the  other.(4) 

Fonn  of  words.       No  particular  words  are  necessary  to  constitute  a  covenant  of  either  kind. 

If  two  covenant  generally  for  themselves  (5),  without  any  words  of  seTe^ 

ance,  or  that  they  or  one  of  them  shall  do  such  a  thing,  a  joint  charge  is 

created.  (6) 

*<  For  them-       .    The  words  ^<  for  themselves  and  every  of  them"  amount  to  a  ooyenant 

advesandeyery  joint  and  several,   for  every  of  them  being  tantamount  to  for  each  of 

them  (7);   so   do  the  words  ohUgamus  nos  et  tUrumque  iio«6icm(8),  or 
canveniunt  pro  se  etpro  quolibet  earum,(9) 
Joint  and  se-         Joint  and  several  covenants  are  a  combination  of  the  two  former,  that  u, 
Ti^^edL^"*"**  they  afford  the  covenantee  the  election  of  suing  on  either.  (10) 

ft  of  '^^^  ^^^^  covenant  in  a  lease,  whereby  the  lessees  covenant  jointly  and 
covenant  **  in  separately  "  in  manner  following,  that  is  to  say,"  &c.  must,  according  to 
manner  follow-  the  general  principles  of  construction,  extend  to  all  the  subsequent  coye- 
^||m  nants  on  the  part  of  the  lessees  throughout  the  deed,  unless  there  be  some- 

thing in  the  nature  of  the  subject  to  restrain  them  to  the  former  part  of  the 
lease.(ll) 
Implied  cove-     '    Covenants  implied  by  construction  of  law^  as  on  the  word  demitentiU, 
°*"^  will  be  co-extensive  with  the  interest  granted ;  joint,  if  a  joint  estate;  if » 

several  interest,  several.  (12) 
Where  the  covenants  are  joint  and  several  by  two  lessees  of  a  joint  inte- 

(1)  Mathewton  v.  Lydiate,  do.  Eliz.408.  (7)  May  ▼.  Woodward,  Freem.  S48. 
470.  546.  (8)  Robinton  v.  JFalker,  7  Mod.  153. 

(2)  Piatt  on  CoTenants,  1 15.  (9)  Ibid.     Bolton  t.  Lee,  2  Ler.  56. 

(3)  SerwuUe  y.  Janue,  10  B.  &  C.  410.  (10)  Enye  y.  Domnithome,  2  Burr.  119^- 

.    (4)  LUUy  y.  Hodgea  or  Hedgee,  8  Mod.  (II)  Northumberland {IhJtetf)^.Brn^ 

166.     Str.  55S.  toM,  5  T.  R.  522. 

.   (5)  Biay  y.  Woodward,  Freem.  248.  (12)   Cokman  y.  Sherwyn,  1  Show,  79. 
(6)  Aobinaon  y.  Walker,  7  Mod.  154. 
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jeit,  it  does  aol  follow,  because  the  interest  ibnst  ita  its  aatttre  mifYiye>  t]iat  Jo<»t  akd  si- 
the  coTenants  must  be  construed  to  run  with  the  land ;  on  the  contrary,  ^^^  ^*^*" 

each  is  also  liable  on  the  separate  covenant,  which  in  case  of  his  death  will  - 

devolve  and  be  binding  upon  his  executor.  (1) 

In  cases  where  the  covenantees  have,  or  are  to  have,  several  interests  or  Where  words 
estates,  there^  when  the  covenant  is  made  to  and  with  the  covenantees,  and  ^^^l^^ 
cum  quoHbei  eonun,  aui  aUero  eorum;  in  this  case  these  words  make  the 
covenant  several :  as,  if  one  by  indenture  demise  black  acre  to  A.,  and  white 
acre  to  R,  and  green  acre  to  C,  and  covenant  with  them  and  either  of  them» 
or  covenant  with  them  and  every  of  them,  that  he  is  the  lawful  owner  of 
all  these  acres ;  in  this  case,  the  covenant  is  several ;  but  if  he  demise  to 
theni  the  three  acres  together,  and  covenant  in  this  manner,  the  covenant  is 
joint  and  not  several.  And  if  A.  and  B.  do  covenant  jointly  and  severally : 
in  this  case,  the  covenant  may  be  joint  or  several,  and  the  covenantors 
may  be  sued  either  the  one  way^  or  the  other,  at  the  election  of  the  oove- 
nantee.  (2) 

Words  though  never  so  joint  shall  be  taken  severally,  when  they  have  a  Words  though 
distinct  subject*matter  to  work  upon.  (3)    Where  two  lessees  covenanted  n^ef«>  joint, 
joindy  and  severally  at  the  beginning  of  the  lease,  it  was  held,  that  the  sevenJly  where 
words  << jointly  and  severally"  extended  to  ail  the  subsequent  covenants,  theyhaTeadis* 
notwithstanding  the  intervention  of  covenants  on  the  part  of  the  lessor*  (4)  matterto^rOTk 

K  a  covenant  be  entered  into  with  two  or  more  covenantees,  though  the  upon, 
covenant  be  joint  in  its  terms,  yet  if  the  interests  of  the  covenantees  be  C^jenant  joint 
teveral^  each  may  sue  separately  for  a  breach  of  the  covenant  (5)  but  co^caira'tees 

Where  joint  covenantees  take  a  joint  interest,  one  of  such  covenantees  with^yeral  in- 
cannot  sue  idone  on  the  covenant,  upon  a  simple  averment,  that  the  other  ^^'^^ 
covenantees  had  not  sealed  or  delivered  the  deed  of  covenant;  for  mon  con-  „an^^e~ 
flat,  bat  they  may  still  execute  the  deed ;  and  joint  covenantees  who  may  sue,  joint  interest 
must  sue  jointly,  unless  they  have  expressly  disclaimed  the  covenant^  which 
it  lies  upon  the  party  suing  to  shew.  (6) 

As  covenantors  may  subject  themselves  jointly  and  severally  to  the  bur-  Two  or  more 
den  of  a  covenant,  so  two  or  mpre  covenantees  may  jointly  and  severally  <»venaiitee8 

vi«AA  A1  .,  niay  jomtJy  and 

bare  the  benefit  of  a  covenant    As  where  a  person  covenants  with  two  or  geyendly  have 

more  persons  and  each  of  them^  here,  if  the  covenantees  take  several  inte-  ^^^  benefit  of  a 

rests  or  estates  in  the  thing  to  which  the  covenant  relates,  the  covenant  is  ^^^'"^^ 

eleariy  several,  and  each  of  the  covenantees  alone  may  sue  upon  it:  but  it  tereats  of  the' 

is  Iteld,  that  where  the  interests  of  the  covenantees  are  joint,  the  circum-  coyenantees  is 

rtance  of  the  covenant  bdng  held  with  "  each  of  them"  does  not  make  it  a  ^^^^j  |^j^ 

•epaiate  covenant  (7)  made  with 

Where  there  is  no  express  contract  with  all,  and  their  legal  interest  is  ",®*^^,^ 

,     ,  '^  ,  ,  7  .     them,"  does  not 

aeTeral,  the  covenantees  must  sue  separately ;  yet  where  the  contract  is  make  it  a  sepa- 
entered  into  with  the  covenantees  jointly,  and  the  estate  taken  by  them  is  »te  covenant. 

(1)  Piatt  on  Covenants,  119.      Enyt  ▼.  (6)  Andenom  t.  Mariindale,  1  East,  497. 

i>o^iAorne,  8  Burr.  1 19a  SKngOf^g  case,  1  Co.  1 1 9.     Northumberland 

,  (S)  Per  Holt  C.  J.   in  3  Cb.  Rep.  126.  (Duke  of)  ▼.  Ernngton,  5  T.  K.  522.    Soutk- 

eit  Touchst  by  Atberley,  166.  n.  oo<e  v.  Hoare,  3  Taunt.  89.     As  to  joint  and 

(3)  Northwnberhnd  {Duke  of)  v.  Errmg-  several  covenants,  vide  1  Wood.  537.     Gilb. 
^  5  T.  R.  522.  Covenant,  89.     2  Bac.  Abr.  Covenant  (D.) 

(4)  Toocfast.  by  Atberley,  551.  345.     Enye  v.  Donnithome,  2  Burr.  1190. 

(5)  ibid.     Mm  v.  Bury,  5  D.  &  R.  (7)  TippiU  v.Hawk^,  3  Mod*  263. 
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Joim  AND  f»-  «eyeral»  they  may,  at  their  option,  sue  jointly  or  seveially :  jointly,  in  respect 
TE»AL  Cote-      ^^  ^^  j^.^^  contract ;  severally,  in  respect  of  the  interest  (1 ) 

Where  a  covenant  is  entered  into  by  two  or  more  jointly  and  severallj, 

Ff"^  ^y?  the  covenantee  may  either  bring  a  joint  action  against  all  the  covenantors, 
ti£^  or  a  separate  one  against  each  of  them.    And  in  the  case  of  joint  and 

Where  the  in-    several  covenants,  the  circumstance  of  one  of  the  covenantors  being  nnder 
teres!  useyeral.  ^^  ^q^  j^qi  exempt  the  Other  from  his  liability  on  the  covenant  (2) 
^^^  *  ^^^       And  if  there  are  three  eovenantees  taking  distinct  interests,  two  of  them 
into  by  two  or   may  support  an  action  without  joining  the  third  though  living.  (S) 
more  jointly  or      xhe  executor  or  administrator  of  each  several  covenantee  stands  in  his 
JJP^  ^y  testator's  or  intestate's  situation.  (4) 

either  bring  a  Where  a  joint  interest  is  created,  the  covenantees  cannot  sever  in 
J®"?**''"*^^*®  action  (5) ;  nor  can  any  words  of  severalty  relieve  them  from  the  necessity 
the  covenantors,  of  suing  together,  even  although  the  covenant  be  with  each  of  them,  or 
Executor  or      with  them  jointly  and  severally.  (6) 

administrator.  j£  ^^  covenant  to  do  an  act  for  the  benefit  of  two  or  more,  and  A. 
Where  the  m-  break  his  covenant,  one  of  them  alone  (7)  cannot  maintain  covenant  against 
the  action  must  him,  for  then  might  he  be  doubly  or  trebly  charged  for  the  same  breaches) 
be  Joint;  jf  an  agreement  be  entered  into  between  several  fiddlers,  that  theyvill 

wed  oKftr,  if  not  play  asunder,  unless  on  my  Lord  Mayor's-day,  ke.  and  they  bind 
be^sere^^^      themselves  in  20/1  each  to  the  other  jointly  and  severally,  and  one  only 

brings  covenant  and  assigns  the  breach,  that  the  defendant  played  ad 
quandum  iaibtmam^  S^c  this  is  nought,  for  they  ought  all  to  have  joined, 
the  interest  being  joint ;  and  it  is  repugnant  and  contradictory  for  four 
persons  to  bind  themselves  one  to  the  other  jointly  and  severally.  (9)  But 
where  part  owners  of  a  ship  agreed*  **  each  and  every  of  them  with  the 
others,  and  each  and  every  of  the  others, '  '*  that  the  ship  should  proceed 
on  a  certain  voyage,  under  the  exclusive  control  and  management  of  one 
of  them  as  the  ship's  husband,  and  that,  after  her  return,  ^  a  full  aocoont 
should  be  made  of  the  said  ship  and  her  concerns,"  and  the  neat  profits  be 
divided  in  proportion,  after  deducting  all  charges,  this  covenant  is  seveial; 
and  for  not  making  out  the  accounts  and  dividing  the  profits,  an  action  lies 
against  the  ship's  husband  by  each  of  the  part  owners.  (10) 

Where  in  consideration  of  300/.  paid  by  A.  and  B.,  a  person  covenanted 
with  them,  their  heirs,  &c.  to  pay  one  annuity  or  dear  yearly  sum  of  50At 
in  the  following  shares  and  proportions,  viz.  15L  to  A.,  his  executors,  &t* 
and  15/.  to  B.,  his  executors,  &c.  to  be  respectively  paid  quarterly,  Act- 
It  was  holden,  that  A.  could  not  maintain  an  action  for  non  payment  of 
his  share  (11);  because,  if  several  were  to  be  permitted  to  bring  distinct 

(1)  1  Saund.  154.  a.  lieighy  N.  P.  among  other  corenantt  there  is  one  thus: 
663.  via.  <*  It  is  agreed  between  the  parties  that 

(2)  Haw  T.  Opfe,  4  Taunt.  10.  C.  shall  enter  into  a  bond  to  B.  to  psy  bim 

(3)  Jamu  T.  Emtry  (in  error),  S  Moore^  1002.  at  a  day  ;  **  in  an  aetion  for  noo  pcr- 
195.     8  Taunt  245.    5  Price,  529.  fbrmance  A.  and  B.  must  join.  BdU  ▼.  7^ 

(4)  Wiihere  t.  BireKam,  3  B.  &  C.  S54.     Yelr.  177. 

5  D.  &  R.  106.  (8)  ^ngA^'8  eaee,  5  Ca  18.  (b.)     But 

(5)  Eedesiom  r,  CKpeham,  1  Saund.  153.  where  a  ooyenant  may  be  joint  or  seTerd, 
Spencer  r.Durani,  Comb.  115.  Jahneom  t.  vide  2  Rol.  Abr.  Obligation  (H.)»  149^- 
WiUom,  WiUes,  248.      Stnmden  v.  Johuant  Savndere  ▼.  Johnson,  Skin.  401. 

Skin.  401.      WHkine  t.  F)y,  1  Merir.  S62.  (9)  Speneer  ▼.  Durani,  Comb.  115. 

(6)  Ibid.  (10)   Owiton  ▼.  Opfe,  13  East,  538. 

(7)  In  an  indenture  between  A.  and  B.  (11)  Lane  v.  Drinkwaierf  1  C  M.  &  B. 
of  the  one  part,  and  C.  of  the  other  part,  599. 
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actions  for  one  and  tbe  same  cause,  where  the  interest  is  joint,  the  court  Joint  and  sk- 
wonld  be  in  doubt  for  which  of  them  to  give  judgment  (1 )  kakm.     ^^ 


Should  one  only  commence  an  action  and  omit  to  aver  in  his  declaration  '■ — 

tliat  the  others  are  dead  (2),  or  that  they  dissented  from  the  deed,  the  de- 
fendant may  arail  himself  of  it  on  demurrer,  or  on  motion  in  arrest  of 
judgment,  or  on  error  (3) ;  for  Petrte  y.  Barry  (4<)  has  established,  that  all 
joint  coTenantees  who  may  sue,  must  be  parties  to  an  action,  as  their  assent 
is  to  be  presumed :  and  it  is  not  enough  to  aver,  that  the  other  covenantees 
did  not  seal ;  they  might  sue  notwithstanding ;  and  unless  the  declaration 
shews  that  they  have  no  right  to  be  considered  as  covenantees,  it  is  insuf- 
ficient Unlike,  too,  the  several  covenant,  the  executor  derives  no  interest 
from  a  deceased  joint  covenantee,  the  surviving  party  being  the  only  person 
eotided  to  institute  legal  proceedings.  (5) 

Where  the  covenant  is  entered  into  by  two  or  more  severally  only,  it  is  Pkbmks  to  bc' 
clear  that  an  action  joining  them  as  defendants  cannot  be  maintaiped ;  for  '^^^^  ^s  Db- 
at  tew,  as  well  as  in  equity,  the  courts  will  not  take  cognisance  of  distinct  y^     ^ 
and  separate  claims,  or  liabilities  of  different  persons  in  one  suit,  though  venant  is  se- 
ttanding  in  the  same  relative  situation.  (6)  ^^^* 

In  ai)  action  against  joint  covenantors  they  must  all  be  made  defendants,  "Wbere  the  co- 
and  an  omission  to  join  them  in  suit,  can  be  taken  advantage  of  by  plea  in  ▼«°*>^t  is  joint, 
abatement  only,  verified  by  affidavit  (7) 

And  on  the  death  of  one^  the  joint  covenantor  incurs  all  the  legal  lia- 
bility by  survivorship,  and  exonerates  the  executor  of  his  deceased  com- 
panion. (8) 

The  covenantee  may  recover  in  execution  against  one,  the  whole  sum 
coTenanted  to  be  paid^  and  has  nothing  to  do  with  the  contribution  between 
the  covenantors.  (9) 

But  if  a  covenant  be  joint  in  its  terms,  and  the  deed  be  executed  by  one  Deed  Joint  in 
of  the  covenantors  only,  an  action  may  be  nudntained  against  that  one ;  for,  ^^  tenns,  but 
although  the  words  import  a  joint  covenant,  yet  the  deed  is  in  fact  the  ^  onToore- 
nugle  instrument  of  the  party  executing  it  (10)  nantor. 

Covenants  joint  and  several,  confer  on  the  covenantee  the  right  of  com-  "Wfaero  the  co- 
nencing  proceedings  at  his  election  against  both  or  either  of  the  cove-  Tenant  is  joint 
iiantonu(ll)  .ndseyenU. 

And  although  one  of  three  joint  and  several  covenantors  for  the  payment 
of  an  annuity  may  by  his  bankruptcy  and  certificate  be  rendered  irre- 
sponsible, yet  the  covenantee  may  proceed  against  the  other  two.  (12) 

And  in  a  joint  and  several  covenant,  the  covenantee  has  the  option  of 
soii^  either  the  executor  of  a  deceased  covenantor,  or  the  survivor*  (IS) 

(1)  Slbiyf6y*t  eoie,  5  Co.  19.  (a.),  oit.  1  (9)  dough  v.  Chmgh^  5  Yes.  717.     £zp« 

£«t,500«  Bmelandmniy  S  P.  Wma.  405.,  et  vide ^rett t. 

(S)  Oaftorae    t.    Onmbem^    1    Sid.    238.  Cwnberland,  Cro.  Jae.  593.     Piatt  on  Core- 

Aott  T.  GodmJh  1  D.  &  P.  67.  nanta,  133. 

(3)  1  Chitt.  Fl.  13.  (10)  BidweUr.  Ldhbridgt,  1  Barn.  935.     2 

(4)  Aftrjf  T.  Bury,  3  B.  &  C.  358.     ScoU  Rol.  Abr.  Faits  (F.)  99. 

V.  Gitdmn,  1  B.  &  P.  67.  (11)  LUley  t.  Hodgu  or  HtdgtB^  8  Mod. 

(5)  Andtnou  t.  MarHndaU^  1  East,  497,  166.  Str.  553.  EnjfB  ▼.  DmaiMome,  9 
&«Aep<e  T.  Hottr9y  3  Taunt  87.  Burr.  1 1 96. 

(6)  BirUty  T.  Prugrane,  1  East,  296.     .  (12)  Baxter  ▼.  NiekoU,  4  Taunt  90. 

(7)  Bedutom  t.  CHjMham,  1  Saund.  154.  (13)  Aft^T.  ^0MlHMVY^F^«em.248.  PhiU 
«•     Cahdl  T.  VoMghaMy  ibid.  291.  «.  on  CoTenants,  134. 

(8)  Tomtn  t.  Mbor,  9  Vera.  99.    5  Bac. 
Abr.  Obligation  (D.  4.),  810. 
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ACTIONSBTAVD    .  26p   ACTIONS   BY   AND   AGAINST    ExECUTORS,  &C 

AOAIVST  Ex- 

scuTou,&c  Execatore  and  administrators  represent  their  testator  or  intestate  in 

EucuTOM  respect  of  his  contracts  personal,  and  in  respect  of  contracts  relating  to 
&c.  the  reality  when  a  damage  has  been-  sustained  in  the  lifetime  of  snch  tes- 

tator intestate.  (1)  ^  And  an  administrator  de  bonis  nan  stands  in  ihe  same 
position.  (2) 
Executors  of  an  The  ezecutor  of  an  administrator,  if  he  have  in  that  capacity  granted  a 
administrator  lease,  has  a  right  of  action  for  non  payment  of  rent  in  preference  to  an  ad- 
action  over  an  ministrator  de  bonis  nofi  of  the  intestate,  the  latter  administrator  being  ia 
administrator     paramount  the  lease  of  the  former  administrator.  (S) 

"  ^^  Executors,  though  not  named,  may  sue  upon  a  covenant  made  with  thdr 

tho^  n^        testator  in  reference  to  a  chattel.  (4) 

named,  may  sue  A  covenant  by  the  lessee  with  the  lessor,  his  heirs  and  assigns,  to  io' 
nttaiTren^ne  ^^'^^^^J  t^®  overseers  f6r  the  time  being  of  the  parish  in  which  the  pre- 
a  chattel.  miscs  demised  were  situated,  from  all  costs  and  charges,  by  reason  of  the 

lessee's  taking  an  apprentice  or  servant,  who  should  thereby  gain  a  settle- 
ment within,  or  become  chargeable  to  the  parish,  was  held  to  be  an  express 
covenant  with  the  lessor,  which  did  not  run  with  the  land ;  and  that  an 
action  on  it  was  well  brought  by  his  executors.  (5) 
Breach  in  life-  Upon  a  Covenant  by  a  lessor  not  to  fell  timber  or  cut  wood,  the  executor 
timeoftesutor.  ^£  ^^^  lessor  can  maintain  an  action  for  the  breach  in  the  lifetime  of  his 

testator.  (6) 
Breach  com-  An  executor  of  a  lessor,  tenant  from  year  to  year,  may  declare  for  a 

teltato  ^^  th    ^^^^'^  ^^  covenant  in  a  lease  for  twenty-one  years,  granted  by  the  lessor, 
'  *  though  the  breach  was  committed  after  the  lessor's  death.  (7) 

But  such  a  declaration  should  state  the  termor's  interest  and  title  in  the 
premises^;  and  where  it  was  merely  stated  that  A.  B.  demised  premises  to 
.  *  the  testator  of  the  plaintiff  (viz.  the  termor,  without  stating  that  A.  B.  was 

seised  in  fee,  or  of  any  other  estate),  and  that  the  plaintiff's  testator  de- 
mised them  to  C.  D.,  and  stated  a  breach  of  covenant  after  the  plaintiff's 
testator's  death :  —  It  was  held  bad.  (8) 

When  a  lessee  for  years  under  demise  for  a  term  longer  than  the  residue 
held  by  him,  the  under-lessee  covenanting  to  pay  the  lessee,  his  executors 
and  administrators,  the  yearly  sum  of  75^  by  quarterly  payments:  —  It  was 
held,  that  notwithstanding  the  instrument  amounted  to  an  assignment,  inas- 
much as  all  the  lessee's  term  was  thereby  conveyed,  covenant  lay  at  the 
suit  of  the  executor  of  the  lessee,  to  recover  arrears  of  this  rent  accruing 
during  the  continuance  of  the  lessee's  term.  (9) 

If  in  consequence  of  a  breach  of  covenant  for  seisin,  the  testator  were 
prevented  from  selling,  this  would  seem  sufficient  to  vest  the  right  of 

(1)  F.  N.  B.  145.  (D.)  146.  (D.)  (5)   Walsh  v.  FutaeU,  S  M.  &  P.  455.    6 

(S)  Smith  T.  SinumdM,  Comb.  64.  Bing.  163. 

(8)  Piatt  on  Covenants,  5520.  cit.  Drew  ▼.  (6)  Baymond  v.  Fitch,  S  C  M.  &  R.  588. 

fiayfyt  2  Lev.  100.  (7)  Mackay  ▼.  Mackreth,  2  Chitt  461. 

(4)  Doe   d.  Rogers  ▼.  Rogers^    2  N,  &  (8)  Ibid. 

M.  550.  (9)  Sai«r  ▼.  GcUKng,  I  Bing.  N.  €.  19. 
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aetion  in  the  executor.  (1)    The  Hke,  if  the  demised  premises  were  out  of  ^^f^^^^  ^^ .""* 
repair  daring  the  life  of  the  testator,  the  lessor.  (2)  xcutors,  &c. 

In  the  absence  of  any  damage  to  the  testator^  which,  if  recovered,  ""t 
would  properly  form  a  part  of  his  personal  assets,  or  in  the  absence  of  such  ton  cannot  sue 
interest,  the  executor  does  not  stand  in  a  situation  to  take  advantage  of  on  a  breach, 
the  breach.  (S) 

In  Southeoie  v.  ffoare  (4)  it  appeared,  that  by  indenture  tripartite  between 
A.  1,  B.2,  and  C.  3,  A.',  tenant  for  life,  demised  to  C,  and  C.  covenanted  , 
with  B.  (a  receiver)  and  other  the  receiver  or  receivers  for  the  time  being, 
aod  to  and  with  such  other  person,  who  for  the  time*  being  should  be 
entitled  to  the  freehold,  and  to  and  with  every  of  them.  A.  died :  —  It 
was  held,  that  his  executrix  could  not  maintain  covenant  for  a  breach  in 
her  testator's  lifetime,  but  that  the  action  was  joint,  and  survived  to  B. 

Executors  or  administrators  are  liable,  in  respect  of  assets,  for  covenants  Actions 
broken  in  the  testator's  lifetime  (5),  and  for  the  performance  after  his  death  -^g^imst  Exe- 
of  such  covenants  as  relate  to  the  personalty,  as  to  pay  a  sum  of  money,  j.  . ,   ^ 
&c(6);  and  this,  notwithstanding  the  party  covenants  for  himself  and  his  Tenants  broken 
assigns,  without  naming  executors,  for  an  executor  or  administrator  is  an  in  testator's 

.    ,         ,»,v  lifetime;  and 

assignee  m  law.  (7)  performance  of 

A  testator,  being  seised  in  fee  of  certain  lands,  and  also  of  a  corn-mill,  personal  oove- 
demised  the  former  to  a  tenant  for  three  lives,  covenanting  for  a  money-  J^^  "^ 
rent,  and,  in  addition  thereto^  that  the  lessee  should  perform  certain  suits 
and  services ;  and  amongst  others,  that  he,  his  heirs  and  assigns,  should  do 
salt  to  the  lessor  s  mill  by  grinding  therein,  all  such  com  as  grew  upon  the 
denused  land :  the  testator  afterwards  devised  the  mill^  and  also  the  rever- 
sion  of  the  land  to  the  same  person,  who  became  seised  upon  the  death  of 
the  devisor :  during  the  demise  of  the  land,  the  lessee  died  intestate,  and 
bis  wife  took  out  administration  of  his  estate  and  effects.  An  action  of 
eorenant  being  brought^  assigning  for  a  breach,  a  neglect  to  grind  com  at 
the  mill  during  the  lifetime  of  the  lessee,  and  also  since  his  death :  — It  was 
held,  that  the  reservation  of  the  suit  to  the  mill  was  in  the  nature  of  a  rent, 
and  that  the  covenant  to  render  it  ran  with  the  land,  whilst  the  ownership  of 
the  land  and  the  mill  remained  in  the  same  person,  and  entitled  the  latter 
to  maintain  an  action  at  common  law  upon  it  against  the  personal  repre- 
sentative of  the  lessee.  (8) 

Where  an  administrator  has  occupied  prendses  demised  to  the  intestate,  Cannot  plead 
H  is  no  plea  to  an  action  of  covenant  to  pay  rent  and  taxes^  and  for  non  ^  ""  «cUoa, 
repair,  to  say,  that  the  premises  yield  no  profit.  (9)  ment  of  rent 

In  PenUand  v.  Gibson  (10)  it  appeared  by  the  deed  of  partnership  of  the  "^^  taxes  that 
8t  Patrick  Assurance  Company,  that  the  members  for  themselves  and  yidd^T^fit. 
thdr  executors^  respectively  covenanted  with  C.  P.  (the  secretary)  to  pay 

(1)  JCM^iim  T.  NattiBy  1  M.  &  a  362.  t.  Oxrrv,  1  Lev.  47.     FountaiM,  v.  GnaiBt^ 

(2)  Mcfi^  V.  PbOtiUj  2  Vent.  56.  Comb.  59.    S.  C.  nom.  FotmUxin  ▼.  Guavert^ 

(3)  Stngdim  V.  NotOt,  1  M.  &  S.  355.     Skin.  146. 

Oenilcrlam  V.  n^aBomMm,  2 ibid. 408.  Co.        (7)  .iiMm.  F.Moore, 44.  pL  136.  1  Bulat. 

Litt.262.(a.)  23. 

(4)  3  Taunt.  87.  .  (8)  Vyvffan  v.  ArthMf,  2  D.  &  R.  670.     1 

(5)  Hyde  t.  Skinner,  2  P.   Wms.  197.     B.&C.410. 

Hyde  ▼.  Whtdaor  {Dtan  of)y  Cra.  £]iz.  553.         (9)   7V«meer«  v.  Marxmm,  1  Bing.  N.  C.  89. 
F.  N.  B.  145.  (H.)  (10)  1  AlGock  &  Napier  (Irish),  310. 

(«)  Touclttk,by  Atherley,78.482.   Btwe     .... 
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AcTiom^Avn  certain  deposits  upon  their  respective  shares.    To  an  action  of  covenant 
«cuioE«,  &C."     brought  by  C.  P.  upon  this  deed,  against  the  executrix  of  a  deceased 

member  of  the  company,  for  the  amount  of  deposits,  demanded  after  the 

death  of  that  member,  the  defendant  pleaded,  that  before  the  commence- 
ment of  the  suit  C.  P.  ceased  to  be  secretary,  and  R.  H.  was  duly  ap- 
pointed in  his  stead,  and  that  R.  H.  was  secretary  at  the  time  of  the  actbn 
brought;  that  by  the  5  Geo. 4.  c  160.  the  company  ^ shall  and  may  sue" 
in  the  name  of  the  secretary;  and  that,  therefore,  R.H.  should  have 
brought  the  action :  —  It  was  holden  on  general  demurrer,  that  this  plea 
was  insufficient,  and  that  the  action  was  properly  brought  in  the  name  of 
C.  P.,  the  covenantee  in  the  deed. 

By  the  forty-second  clause  of  the  deed  (which  was  set  out  on  oyer)»  it 
appeared,  that  the  shares  of  a  deceased  member  were  to  vest  in  his  personal 
representative,  provided  such  personal  representative  should  execute  a 
certain  deed  within  twelve  calendar  months  after  the  member's  decease, 
otherwise  all  benefit  of  and  from  the  shares  to  such  representative  to  be  at 
an  end.  That,  however,  was  subject  to  this  proviso,  that  the  penonsl 
representative  should  be  called  upon  by  notice  given  by  the  directon  to 
execute  such  deed,  and  in  the  event  of  a  refusal  after  suoh  notice,  the 
shares  of  such  deceased  member  should  be  sold,  and  the  proceeds  to  be 
held  for  and  pn  account  of  such  defaulter  free  of  interest:  — It  was  held, 
that  the  execution  of  the  personal  representative  was  a  condition  subse- 
quent and  not  precedent  to  the  vesting  of  the  shares  in  him  or  her,  and 
that  in  the  meantime,  before  the  regular  notice  upon  the  part  of  the  di- 
rectors, calling  upon  the  personal  representative  to  execute  such  a  deed, 
and  the  refusal  consequent  thereupon,  the  assets  of  the  deceased  member 
were  bound  in  the  hands  of  his  personal  representative,  for  the  payment  of 
the  deposits  duly  demanded. 
Lenee  for  If  a  lessee  for  years  covenant  for  himself,  that  he  wiU  within  the  fint 

'^^"^^bSS"*'  *^'®®  years  build  a  new  house,  but  dies  after  the  expiration  of  the  term 
hoiue.  *  without  performing  his  covenant,  his  executors  will  be  charegable.  (1)  Or, 
To  repair  de-  if  he  covenant  to  repair  the  demised  premises  within  six  years,  and  die 
miwdpremiies,  ^thin  the  next  six  years,  the  executors  are  bound  to  make  the  reparation, 

for  it  may  be  made  by  them  within  the  six  years  as  well  as  by  the  tes- 
Executor  as  tator.  (2)  So  long  as  the  executor  has  assets,  he  must  perform  the  cove- 
long  as  he  has  nants  contained  in  a  lease  granted  to  his  testator ;  nor  will  an  assignment  (S), 
perform'coTe-  ^^6°  ^^  <^  acceptance  of  the  rent  by  the  lessor  of  the  assignee,  relieTe 
nanto  in  a  the  cxecutor  from  the  charge.  (4) 

'^.  If  a  tenant  in  tail  male  demise  for  a  term  of  ninety-nine  years,  and  his  lessee 

▼Old  lease.         assign  over  to  another,  but,  before  such  assignment,  the  tenant  in  tail  male  dies 

without  issue  male,  no  action  of  covenant  upon  the  lease  can  be  maintained 
against  the  representatives  of  the  grantor  by  such  assignee,  the  lease  beiog 
void  at  the  time  of  the  assignment,  and  no  interest  passing  under  it  (5) 

(1)  Jttunu  Dyer,  14.(A.)pL69.  Iremonjier  3d5.  Holt's  N.  P.  C.  73.  12  Mod.  8S. 
▼.  Newiom,  Latch.  261.  Freem.  326.     ffOkint  ▼.  Fry,  I  MeriT.  865. 

(2)  6  Vin.  Abr.  333,  384.  10  Hen.  7.  (4)  Brett  ▼.  Cwnberlamd,  Cro.  Jac.  5S1 
18.  pL  4.  Bra  Abr.  CoTenant,  pL  50»  1  Rol.  359.  Bachdomr  t.  Gag9,  Cro.  Cir. 
4  Leon.  171.  188.     Sir  W.  Jones,  223. 

(3)  PffdUr  T.  TVw^,  1  Salk.  81.    4Mod.  (5)  ^lulrew  ▼.  ZVoree,  1  N.  R.  153. 
71.    2  Vent.  234.     Carth.  177.    3  Lev. 
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A.,  being  possessed  of  a  lease  for  years,  covenanted  in  an  indenture  for  Actioksbtavb 
making  a  family  provision,  that,  if  he  should  die  during  tlie  continuance  of  ^^u^bI  &c* 

tlie  term  of  the  lease,  his  executors  or  administrators  should  assign  the  

residue  to  B.;  A.  afterwards  purchased  the  reversion  in  fee,  and  died:  — 
It  was  holden,  that  A.  did  not  intend  to  preclude  himself  from  purchasing 
the  fee,  and  therefore  his  executors  were  not  liable  upon  the  covenant  (1) 

A  covenant  by  two  joint  lessees,  if  it  be  joint  and  several,  will  bind  the  CovcDant  by 

executors  of  either  who  dies.  (2)  two  joint  lessees 

_  ^  '  will  biDd  ex- 

Executors  or  adminbtrators  are  not  responsible  on  covenants  which  re-  ecutors. 

quire  personal  performance  by  the  covenantor,  for  breach  committed  by  the  Coyenants  re- 
covenantor  during  his  life  (3):  thus,  if  a  lessee  for  years  covenant  for  quiring  per- 
hinuel(  omitting  other  words,  to  repair  the  houses  demised,  it  seems,  he  (m^e  by  the 
is  bound  to  repair  only  during  his  life^  and  his  executors  or  administrators  covenantor, 
are  not  bound.  (4) 

For  breaches  of  covenant  by  a  testator  his  executor  is  chargeable  de  Where  charge- 
honu  testataris  only  (5);  but  unless  he  enter  on  the  property  demised,  Jg^^on,    *' 
be  is  not  chargeable  upon  the  covenant  of  his  testator  de  bonis  propriis^  Where  not 
although  it  be  broken  in  the  time  of  the  executor ;  for  it  is  the  testator's  chargeable 
covenant  which  binds  the  executor  in  his  representative  capacity;  and  by  ^"ofhuT^ 
that  name,  and  in  that  capacity  must  he  be  sued.    If  therefore  the  ex-  tator  de  bonis 
ecutor  before  entering  omits  to  repair  the  demised  premises  (6),  or  assigns  F^opri^' 
oyer  the  lease  without  giving  notice  thereof,  agreed  to  be  given  by  tlie 
lessor  (7),  he  is  only  liable  de  bonis  testatoris.    But  after  an  entry  by  the 
executor  on  the  premises,  the  lessor  has  the  option  of  suing  him  for  breaches 
b  his  own  time,  either  as  executor  or  as  assignee  (8) ;  and  if  he  be  sued  in 
the  latter  character,  stating  generally  in  the  declaration,  that  the  estate  of  the 
lessor  in  the  premises  lawfully  came  to  the  defendant,  without  naming  him 
executor,  the  judgment  will  be  de  bonis  propriis,  (9)   After  his  assignment 
o?er,  he  is  not  liable  de  bonis  propriis.  (10) 

On  an  implied  covenant  an  action  may,  it  seems,  be  maintained  against  Action  may  be 
the  executor  or  administrator  of  a  lessor,  if  the  lessee  be  lawfully  evicted  ™*i"**jp«jl  o» 

....  «,*  yx^  ,  an  implied  co- 

dunng  the  lifetime  of  the  lessor  (11);  but  unless  the  covenant  be  broken  venam. 
before  the  lessor's  death,  his  executor  is  not  responsible  (J  2);  for,  on  this 
hind  of  covenant,  the  liability  of  the  executor  ceases  with  the  determination 
of  the  estate  in  respect  of  which  the  law  created  the  covenant 

W  WUUamson  y,  Sutterjldd,  2  B.&F.  63.  (9)   2Viiieyv.Aforn«,Cartb.519.     1  Salk. 

(8)  Btuft  y,Damniihorne,  2  Burr.  1190.  S09.     1  Ld  Raym.  553.     Keeling  t.  Morris^ 

(3)  Hfde  V.  Windsor  (Dtam  of),  Cro.  12  Mod.  371.  Wilson  v.  Wigg,  10  East, 
Hi*.  55S.  Hgds  v.  Skinner^  2  P.  Wms.  313.,  vide  etiam  Rich  {Lord)  v.  Frank,  1 
^^«  Bulst.  22.    Cro.Jac.  238.    Ipswich  {Bailiffs, 

(4)  Toveliat  by  Atherley,  178.,  Tide  etiam  ^c  of)  ▼.  Martin^  ibid.  411.  1  Rol.  404. 
A^oy  V.  Bfdis  {ExeeiUors  of).  Dyer,  114.  Sac^oiUe  v.  Evans,  Freem.  171. 

<••)  (10)  BouUon  ▼.  Cannon,  Freem.  336.  393. 

{S)  Jeoens  t.  Harridge,  1  Sawid.  1.  ».  Jenkins  t.    Hermitage,  ibid.  377.     3    Keb. 

(6)  Anon,    Dyer,    324.    (a.)      CoUins  t.  367. 

^»«9Vwd.  Hob.   188.     Btdl  r^  Wheeler,  (11)  Swan  t.  Stanskam,  Dyer,  257.  (a.) 

^  Jae.  647.     S.  C.  nom.  Bull  v.  Winter,  S.  C.  nom.  Swann  v.  Scarle*  and  Slranson, 

™n.  314.     Bristol  {Doan  and  Ouster  of)  F.  Moore,  74. 

J-^««f  1  fiaund.  111.     CattUion  v.  Smith  (12)  Procter  y.  Johnson,   2  Brownl.  214. 

{ExtaUors  of).  Hob.  283.  NewUm  ▼.  OAom,  Sty.  337.     JPorter  v.  Swet- 

(')  Bridgman  t.  Lightfoot,  Cro.  Jac.  671.  nam,  ibid.  407. 

(8)  BneUeg    t.  Pirk,    1  Salk.  317.       10 
Mod.  12.     Lgddsdl  v.  Dsmlapp,  1  Wils.  4. 
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AcTIOiriBTAHD 

AGAimT  Ex- 

KCUTOASy  &C. 

Debt  arising 
by  covenant  is 
a  demand  by 
specialty. 


A  debt  arising  by  a  covenant  is  a  demand  by  specialty,  and  b  of  an  equal 
nature  with  other  specialty  debts  (1) :  therefore,  a  covenant  by  a  settler  in 
a  marriage  settlement,  that  the  premises  are  free  from  incumbrances,  wiU 
rank  equally  with  debts  on  bond.  (2) 

.  If  an  executor  have  not  sufficient  assets  to  pay  a  reserved  rent,  he  should 
tender  the  entire  amount  of  assets  he  may  have,  and  then  plead  he  had  no 
other  assets  of  the  deceased  to  administer.  ($) 


ACTIOKS  BT 
AND  AOAINSI 

Hxias. 

actxoks  bt 
Hkum. 


Effect  of  beir 
not  being  in- 
cluded by  name 
in  the  covenant. 


Breach  in  oove- 
Dantee*s  life- 
time. 


Want  of  re- 
pairs. 


Plaintiff  de- 
claring, as  heir 
at  law,  upon  a 
lease  granted 
by  his  ancestor. 

Actions 
AGAINST  Hues. 


27.  Actions  by  and  against  Heirs. 

The  heir  represents  his  ancestor  as  to  any  contracts  relating  to  the  free- 
hold and  inheritance,  as  an  executor  represents  his  testator  in  respect  of 
the  personalty ;  the  rule  being,  that  real  covenants  run  with  the  land,  and 
either  go  to  the  assignee  of  the  land,  or  descend  to  the  heir,  and  must  be 
taken  advantage  of  by  such  heir  or  assignee  alone ;  but  personal  covenants 
must  be  sued  on  by  the  executor.  (4) 

When  the  covenant  relates  to  the  inheritance,  and  is  such  as  runs  with 
the  land,  though  it  be  with  the  lessor  his  executors  and  administretors, 
without  naming  the  heir,  yet  the  heir  shall  have  an  action  of  covenant  for 
a  breach  (5) 

The  same  right  belongs  to  the  heir  when  he  takes  from  his  ancestor, 
tenant  pur  autre  vie,  living  the  cestuique  vicy  and  such  heir  alone  can  aTsil 
himself  of  the  covenants  running  with  the  land.  But  where  a  party  is 
tenant  for  his  own  life  only,  no  right  of  action  can  devolve  on  his  heir,  as 
the  dropping  of  the  life  on  whicti  the  estate  is  held,  necessarily  effects  a 
determination  of  the  lease.  (6) 

When  the  covenant  relates  to  the  inheritance,  and  runs  with  the  land,  if 
there  has  been  a  breach  of  it  in  the  covenantee's  lifetime,  the*  heir,  as  the 
damage  accrues  to  him,  has  a  preferable  right  to  the  executors  to  sue  on 
the  covenant  (7) 

If  the  premises  be  out  of  repair  in  the'  time  of  the  ancestor,  and  continue 
so  in  the  time  of  the  heir,  it  is  a  damage  to  the  heir,  and  the  jury  can  give 
such  damages  as  will  put  the  premises  in  repair,  respect  being  had  not  to  the 
length  of  time  they  have  continued  in  decay,  but  to  what  it  will  cost  at  Ae 
time  of  action  brought  to  put  them  in  repair.  (8) 

Where  a  plaintiff  declares  as  heir  at  law  upon  a  lease  granted  by  his 
ancestor^  he  must  shew  how  he  is  heir  at  law ;  a  general  averment  that  the 
demised  premises  descended  to  him  as  cousin  and  heir  at  law,  is  not  suf- 
ficient (9) 

It  has  been  previously  stated,  that  in  respect  to  the  realty,  the  heir  r^re- 


(1)  Fftoncr  t.  Mcwchantf  S  Burr.  ISSa 
Bath  {Earl  of)  v.  Bradford  (Earl  of),  2  Ves, 
sen.  587.  589. 

(2)  Parker  v.  Harvey,  11  Vin.  Abr.  292. 
SBac.  Abr.  21. 

(3)  Beid  ▼.  Tenterdm  (Lord),  4  Tyrw. 
111. 

(4)  mngdon  r  NotOe,  1  M.  &  &  365.  4 
ibid.  53.  SaU  v.  KitcMnghmh  10  Mod. 
158. 


(5)  Laugher  ▼.  WWiame,  2  Ler.  9S. 
SachevenU  v.  FroggaU,  2  Saund.  367. 

(6)  BrudneU  t.  Roberte,  2  Wils.  14S. 

(7)  JUmes  v.  King,  1  Marsh.  107.  4M. 
&  S.  188.,  et  vide  Kingdom,  t.  NotOe,  ibid. 
53. 

(8)  Vimtm  v.  Camphn,  1  Salk.  141. 

(9)  Lidgbird  y.  Judd,  7  D.  &  R.  517. 
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sents  the  eorenantor;  consequently,  where  the  covenantor  haa  covenanted  Actioks  bt 

by  deed  or  bond  for  his  heirs,  the  heir  is  liable-  ( I )  ^"^^^^ 
In  order  to  render  the  heir  responsible,  he  should  be  named  in  the  deed, 


and  sboold  have  assets  by  descent  from  the  covenantor  to  answer  the  claim ;  The  heir  should 

D6  cxDresslv 

for  tiiottgh  the  covenant  descends  to  the  heir,  whether  he  inherits  any.  liable  under 
estate  or  no,  it  lies  dormant,  and  la  not  compulsory  until  he  has  assets  by  ^^  covenant 

A^^    A  /n\  sj^d  have  assets 

descent  (2)  per  descent. 

An  action  will  not,  in  general,  lie  i^ainst  an  heir  upon  an  implied  cove-  implied  cove- 
nant, because  he  cannot  be  named  therein.  (S)  »B^t. 

U  a  person  be  clothed  with  such  a  character  as  will  make  him  liable  to 
the  covenant,  which  is  proved  by  shewing  that  the  estate  is  vested  in  him, 
it  is  unimportant  whether  he  be  in  possession  as  assignee  or  heir  at  law  (4) ; 
therefore  a  statement  in  a  declaration  that  the  estate  vested  in  defendant 
by  asnffnmentf  instead  of  stating  that  it  had  come  to  him  by  descent,  will 
not  be  a  fatal  variance. 

By  staL  11  Geo.  4.  and  1  Will.  4.  c.47.  ss.  3.  &  8.,  every  creditor  by  Stat.  iiGea4^ 
bond,  covenant,  or  other  specialty,  may  maintain  an  action  of  debt  or  "^^  ^^^'Jo 
covenant  against  the  heir,  who  is  bound  to  confess  to  the  amount  of  lands 
or  tenements  descended ;  and  the  heir  is  also  answerable  for  the  debts  of  his 
testator,  to  the  amount  of  the  property  descended,  although  he  may  have 
sold  such  previously  to  any  action  being  brought 

It  IB  not  necessary  to  allege  in  the  declaration,  that  the  heir  has  lands  by  Not  necessary 
descent  If  the  heir  has  not  any  lands  by  descent,  it  seems  he  may  insist  ^^^^i*^ 
OB  it  by  way  of  defence  to  the  action.  by  descent 


28.  Actions  by  and  against  Devisees. 
A  devisee  acquires  the  same  rights  over  property  which  has  been  left  to  Actions  bt 

akd  agaiv 
Dbvisus. 


Urn  by  his  testator,  as  the  heir  would  have  acquired  if  the  lands  had  de-  ^^  against 


Kcnded.(5) 

Covenant  lies  by  devisee  of  lands  in  fee,  upon  a  covenant  made  by  de- 
fendant to  the  testator,  to  whom  defendant  conveyed  the  lands  in  fee,  that 
defendant  was  lawfully  seised,  &c.  and  had  good  right  to  convey,  &c. ; 
for  8Qch  covenant  runs  with  the  land,  and  though  broken  in  the  lifetime 
of  the  testator,  it  is  a  continuing  breach  in  the  time  of  the  devisee ;  and  it  is 
sufficient  to  allege  for  damage,  that  thereby  the  lands  are  of  less  value  to 
tbe  devisee,  and  that  he  is  prevented  from  selling  them  so  advantageously.  (6) 

The  devisee  of  an  equity  of  redemption  (the  legal  fee  being  in  a  mort-  Devisee  of    * 
g«gee)  is  not  liable  in  covenant  as  assignee  of  all  the  estate,  right,  title,  and  ^"»*y  ^^  ^^ 

•  .  ^  jf^K  '     o  '  demption. 

interest  of  the  original  covenantor.  (7) 

By  Stat.  11  Geo.  4.  and  1  Will.  4.  c  47.  ss.  4.  &  8.,  "  If  in  any  case  Stat,  ii  Geo.  4. 

there  shall  not  be  any  heir  at  law  against  whom,  jointly  with  the  devisee  or  ^^J^  ^i^jt^i 

devisees,  a  remedy  is  hereby  given,  in  every  such  case  every  creditor  to  '    ' 


(1)  Dyke  v.SweeHng,  Willes,  585.  y^tyan  v.  Arthur,  1  B.  &  C.  410.      Roe 

(3)  2  Bl.  Com.  S4S.  d.  Bamfard  v.  Hayley,  1 2  East,  464. 

(3)  Ntwttm  V.  Otbom,  %.  387.  (6)  Kingdtm  v.  Nottie,  4  M.  &  S.  53. 

(4)  i)mcfey  V.  CMtoMc,  4  T.  R.  75.  (7)  CarHtle  (Mayor  of)  v.  Slanwrt,  a 

(5)  Kingdom   v.  Nottle,   4  M.  &  &  53.     East,  487. 
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Acnoirs  bt 

AND  AOAIMST 
DXVISEXS. 


SUt.  3  &  4  W. 
&  M.  c.  14., 


Right  to  cU- 
mages. 


whom  by  this  act  relief  is  so  given,  shall  and  may  have  and  maintun  lus, 
her,  and  their  action  and  actions  of  debt  or  covenant,  as  the  case  may  be, 
against  such  devisee  or  devisees  solely."  "  That  all  and  every  the  devisee 
and  devisees  made  liable  by  this  act,  shall  be  liable  and  chargeable  m  the 
•same  manner  as  the  heir  at  law  by  force  of  this  act,  notwithstanding  the 
lands,  tenements,  and  hereditaments  to  him  or  them  devised  shall  be  aliened 
before  the  action  brought*' 

In  Farley  v.  Briant(\)  it  was  held,  that  an  action  of  debt  by  a  cove- 
nantee against  the  devisee  of  a  covenantor,  will  not  lie  under  stat  S  &  4  W. 
&  M.  c.  14.,  where  the  covenantor  is  only  a  surety,  and  the  breach  of  co- 
venant did  not  take  place  in  his  lifetime. 

Where  there  was  a  devise  to  trustees  and  their  heirs  during  the  life  of 
A.,  in  trust  for  A.,  and,  after  his  decease,  to  B.  in  fee ;  and  the  trustees 
recovered,  in  A.'s  lifetime,  damages  for  a  breach  of  covenant  in  a  lease 
granted  by  the  testatrix,  and  still  subsisting :  —  It  was  held,  that,  upon  A.'s 
death,  the  damages  belonged  to  her  estate.  (2) 


COTXKAMT  BT 

VHK  ASSIGNXE. 

Covenants  in 
law  which  run 
with  the  land 
extend  to  the 
assignee. 


Tenants  by 
statute  mer- 

J 

chant,  statute 
staple,  or  elegit. 


Party  coming 
in  by  act  of  tihe 
party,  or  by 
bargain  and 
sale  of  the  re- 
version, is  an 
assignee. 


29.  Covenant  by  the  Assignee. 

Covenants  in  law,  which  run  with  the  land,  extend  to  the  assignee,  who 
can  maintain  covenant  on  them ;  as  upon  the  words  <<  demise  and  grant 
the  assignee  can  support  covenant  if  ejected ;  for  as  the  lessee  or  assignee 
has  the  annual  profits  in  return  for  rent,  he  is  for  the  loss  of  these  entitled 
to  a  compensation  from  the  lessor.  (3) 

Assignees  who  come  in  by  act  of  law  shall  have  the  benefit  of  these 
covenants,  and  maintain  this  action. 

As  a  tenant  by  statute  merchant,  statute  staple,  or  elegit,  or  he  who  pa> 
chases  a  lease  for  years,  sold  under  an  execution,  is  an  ctssignee ;  so  is  a 
tenant  by  the  curtesy  to  the  husband  of  feme  lessee  for  years,  who  sa^ 
vivos ;  all  of  whom  may  maintain  this  action  as  assignees.  (4) 

Under  the  common  law,  express  covenants  were  not  binding  upon,  nor  coold 
they  be  taken  advantage  of  by  any  others  than  parties  or  privies ;  to  remedy 
which,  it  was  enacted  by  stat  32  Hen.  8.  c.  34.,  that  the  assignee  of  are- 
version  should  have  the  same  remedies  against  th'e  lessee^  or  his  assigDee^  or 
their  personal  representatives,  upon  covenants  running  with  the  land,  as  the 
lessor  or  his  heir,  or  their  successor,  had  at  common  law ;  and  on  the  other 
hand^  such  assignee  should  be  liable  by  the  statute  to  an  action  for  a  breach 
of  covenant  running  with  the  land,  as  the  lessor,  &c.  was  at  common  law. 

Whoever  comes  in  by  act  of  the  party,  as  by  bargain  and  sale  of  the  re 
version,  is  an  assignee  within  stat  32  Hen.  8.  c.  34. ;  but  it  is  otherwise 
where  one  comes  in  by  act  of  law,  as  the  lord  by  escheat,  or  wher^  one 
is  in  of  another  estate.  (5) 


(1)  5N.  &M.  42. 

(2)  NchU  y.  Cass,  2  Sim.  343. 

(3)  Noke^s  ease,  4  Co.  80.  (b.)     Spencer's 
case,  5  ibid.  17. 


(4)  5  Co.  17.  (a.) 

(5)  Ibid.  215. 
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SO.  Rights  and  Liabilities  under  Stat.  32  Hen.  8.  c.  34< 

Bat  every  one  who  corned  in  by  the  act  and  limitation  of  the  party,  though-  Rights  and 
inihe post,  is  a  suOEicient  grantee  within  the  statute  32  Hen  8.  c.  34?. (1);  under &J!^  32 
and  it  seems  to  have  been  the  better  opinion  (2),  that  the  bargainee  of  a  rever-  Hen.  8.  c.  34. 
sioD  by  bargain  and  sale,  indented  and  enrolled,  was  an  assignee  within 
the  statute,  though  he  had  but  an  use  by  the  act  of  the  party,  and  the  posses- 
sion by  Stat  27  Hen.  8.  c.  10. 

The  effect  of  stat  32  Hen.  8.  c.  34.  was  to  transfer  the  privity  of  contract  Effect  of  stat. 
from  reversioner  to  reversioner,  and  to  enable  persons  not  strictly  privies  32Hen.8.c.34, 
thereto  to  bring  actions^  upon  the  covenant  (3),  and  give  them  the  same 
remedy  against  the  lessees  as  the  heirs  at  law  of  individuals,  or  the  suc- 
cessors, in  the  case  of  corporations  had  before  the  statute.  (4) 

It  may  be  laid  down  as  a  general  principle,  that  *^  if  the  performance  of  the 
covenant  be  beneficial  to  the  reversioner  in  respect  of  the  lessor's  demand, 
and  to  no  other  person,  his  assignee  can  sue  upon  it ;  but  if  it  be  beneficial 
to  the  lessor,  without  regard  to  his  continuing  owner  of  the  estate,  it  is  a 
mere  collateral  covenant,  upon  which  the  assignee  cannot  sue."  (5) 

The  statute  extends  to  the  grantee  of  the  reversion  of  a  subject,  as  well  Statute  extends 
as  of  the  king  (6),  and  to  grants  made  by  the  successors  of  the  king,  albeit  ^  J^e  re^re^ 
the  king  be  only  named  in  the  act  (7): — to  covenants  entered  into  by  or  of  the  subject 
▼ith  lessees  for  years,  or  for  life,  but  not  to  covenants  entered  into  on  a  "f  "^^J*  **  ^ 

.     «  .-.  .         .,   X    X  the  king. 

conveyance  m  fee,  or  gift  in  tail.  (8)  * 

The  grantee  cannot  take  advantage  of  a  condition  before  he  has  given  Where  grantee 
notice  to  the  lessee,  but  he  may  of  a  covenant  (9)  ™*y  take  ad- 

»^  •'  ^  ^  vantage  of  a 

The  assignee  of  part  of  the  estate  in  reversion,  or  of  a  grant  for  years  of  condition, 
put  of  the  reversion  in  fee,  may  take  advantage  of  the  condition.  (10)  Asngnee  of 

But  the  assignee  of  part  of  the  reversion  cannot  take  advantage  of  the  P*"^  ^{  '**® 
condition ;  as  if  there  be  lessees  of  three  acres,  and  the  reversion  of  two  of  version,  may 
them  is  granted,  the  grantee  cannot  have  advantage  of  the  condition,  for  it  ^^  advantage 
is  entire,  and  cannot  be  apportioned.  (11)  tion.**  ^^ 

The  assignee  of  the  lessor  can  maintain  covenant  against  the  lessee,  after  Asmgnee  of 
the  lessee  has  assigned  and  rent  has  been  accepted  from  the  assignee,  for  part  of  the  re. 
.och  i,  within  8tat.  32  Hen.  8.  c.  34.  (12)  SS^^^tSSje 

So  also  the  assignee  of  the  reversion,  who  has  accepted  rent  from  the  of  thecondi- 
^iKigQee  of  the  lessee,  shall  nevertheless  have  covenant  i^ainst  the  ejr  ^^°°; 
ecutor  of  the  lessee,  for  a  breach  of  covenant  done  after  the  assignment,  for  ^^ff^^  °^ 

maintain  cove- 
nant against 
lessee  aft  w 

(1)  Co.  Litt.  215.  (b.)     Appowel  v.  Mm-         (7)  Co.  Litt.  215.  (a.)  \&ace  has  as« 
"M',?.  Moore,  98.                                                (8)  Ibid.      Lewet  v.  Ridge,   Cro.    Eli?,  signed. 

(2)  Let  V.  Arnold^  4  Leoii  29.  863.     Matures  v.  Wutwood,  ibid.  599.  617. 
(S)  Tkmibjf    V.    JPiant,    1   Saund.    237.     S.  C.  nom.  Mathuris  v.  Wettroray,  F.  Moore, 

Gorier  v.  Darner,  S  Mod.  336.     Bord  v.  527.,   vide    Davy   v.   Matthew,    Cro.   Eliz. 

Cwdmore,  Cro.  Car.  183.     leherwood  v.  OW-  649. 

*»WP,  3  M.  &  S.  895.     Wey  v.  FaUy,  6  Mod.         (9)  Co.  Litt  215.     Hingen  v.  J\iy»,  Cro. 

^M.  Jac.476. 

(4)  WM  V.  Ru»9^  3  T.  R.  402.  (10)  Co.  Litt.  215.  (a.) 

(5)  Per  Best  J.  in  Fyvyan  v.  Arthter,  1         (11)  Ibid. 

o.kC.  417.     2D.  &  R.  670.         ^  (12)  Aehuret  v.  Mingay  and  Farrer,   2 

(6)  Hm   V.  Grange,  2  Dyer,   130.    (b.)     Show.  133. 
"owd.167.     Co.  LitL  215.  (a.) 

4d  3 


1142  COVENANT. 

Rights  amo      it  is  a  coveoant  in  fact  and  runs  vith  the  land,  and  the  lessee  by  his  ovn 

Hkk.8.  c.34.  The  surrenderree  of  a  copyhold  reversion  can  bring  debt  or  covenant 
~:  ~       against  the  lessee  within  the  equity  of  stat  32  Hen.  8.  c.  34.,  for  it  is  a 

▼enion  after       remedial  law,  and  no  prejudice  can  come  to  the  lord.  (2) 
accq>tance  of         Though  by  the  custom  of  London  an  apprentice  may  be  assigned,  yet 
c        A         f  ^6  assignee  cannot  have  covenant  on  the  indenture  of  apprenticeship ;  for 
copyhold.  there  cannot  be  an  assignee  by  custom,  and  he  ia  no  party  to  the  con- 

Asragnment  of    tract  (3) 

apprentice  by         7}^^  ^^^ds  of  the  statute  against  lessees  do  not  extend  to  gifts  in  tail  (4) 

custom  of  Loo-  m  ..  1      xi       1  ,  ...  .  .  \ 

(Ion.  •  To  entitle  the  lessor  to  maintain  covenant  against  a  party  as  assignee,  he 

Stat  S2  Hen.  must  be  assignee  of  the  whole  term.  For  where  the  original  lessee  made 
8.  c.  S4.  does  m^  under-lease  for  a  time,  somewhat  less  than  the  term  of  his  lease,  and  the 
fflfU  in  tall.  lessor  brought  covenant  against  the  under-lessee,  it  was  adjudged  not  to 
To  entitle  ^^^'  ^^  °^^  being  assignee ;  and  the  plaintiff  having  declared  against  him  in 

lessee  to  main-  that  capacity  was  nonsuited.  (5)  So  where  lessee  for  three  lives  grants  all 
wain^^a*."*^  his  estate,  right,  title,  and  interest  in  the  land  for  ninety-nine  years,  if  the 
signee,  be  must  lives  named  in  the  original  lease  so  long  live,  the  grantee  has  not  all  the 
be  assignee  of  interest  of  the  lessee,  and  so  is  not  liable  on  covenant  as  assignee.  (6) 
Whether  entry  -^^  actual  entry  upon  the  demised  premises  by  an  assignee  is  not 
is  requisite  to  requisite,  in  order  to  charge  him  with  the  performance  of  covenants  running 
eonstitute  a  ^j^j^  ^^^  ^^^^^ .  y^^  accepting  an  interest  under  the  conveyance,  he  incurs  all 
signee.  the  responsibility  connected  with  the  estate  as  extensively,  as  if  he  had 

taken  possession  in  fact     Thus,  covenant  for  non  payment  of  rent  lies 

against  an  assignee  of  a  lease,  to  whom  an  assignment  is  made  by  way  of 

mortgage  security,  although  he  has  never  entered,  or  taken  actual  pos* 

session.  (7) 

Where  the  as-        Where  the  covenant  relates  to  a  thing  not  in  being  at  the  time  of  the 

bri^i^^"*""^  demise ;  as  if  it  be  to  build  a  wall  on  the  land  demised,  this  not  being  m 

named.  esse  when  the  covenant  was  made,  it  will  extend  to  the  assignee  if  named, 

but  not  otherwise.  (8) 

The  assignee  of  a  lease  is  not  liable  to  the  original  lessor,  for  a  breach  of 
a  covenant  not  running  with  the  land,  unless  he  be  expressly  named  in  the 
lease  as  a  covenantor  (9) :  thus,  in  covenant  by  lessor  against  assignee  of 
lessee,  on  a  covenant  by  the  lessee,  for  himself,  hb  executors,  and  adminis- 
trators, to  pay  to  the  lessor  the  amount  of  fruit-trees,  &c.  to  be  planted  by 
the  lessee,  according  to  an  appraisement  to  be  made  by  two  persons,  one  to 
be  chosen  by  each  of  the  parties ;  the  breach  alleged  was,  that  the  de- 
fendant refused  to  name  a  person  -to  make  the  appraisement :  upon  which 
it  was  held,  that  this  covenant  did  not  run  with  the  land,  and  that  the 
assignee  was  not  bound.  (10)  And  a  covenant  by  lessor  to  pay  for  all  trees 
planted  by  lessee,  does  not  run  with  the  land.  (11) 

(1)  BnU  (SVr  James)  t.  Cumberland^  Cra  9  Moore,  500.,  vide  etiam  Cook  t.  Etrni, 

Jac.  521.  1  Ld.  Raym.  867.     BeUoiU  ▼.  BmMdt,  1 

(8)  Glover  T.  Cope,  1  Salk.  185.  Salk.  209.     1  Ld.  Raym.  170.,  sed  tide 

(3)  Barker  t.  BeardweUf  1  Show.  4.  JSaton  y.  Jaques,  Doug.  455. 

(4)  Co.  Litt.  215.  (a.)  (8)  Spekeer*9  oaee,  5  Co.  16. 

(5)  Holjbrd  V.  Hatch,  Doug.  182.  (9)  Grey  y.  CMtkherttoHy  2  Chitt  4a2. 

(6)  Derby  {Earl  of)  ▼.  Ihyior,  1  East,  (10)  Ibid. 
502.  (U)  Ibid. 

(7)  WiBiame  v.  Boeanquet,  1  B.  &  B.  238. 
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It  16  donbtfbly  whether  a  covenant  bj  the  lessee  of  a  public-house,  that  Rioms  amd 
he  and  his  assigns  wiU  buy  all  their  beer  of  the  plaintiff,  is  binding  on  the  ^kdm  Ws2 
aaBignee.(l)  Hew.  8.  c.34. 

If  the  covenant  mention  the  assignee,  as  if  the  lessee  covenant  for  him  IIT         ! 
and  his  assigns,  there  the  assignee  shall  be  bound,  by  any  cov^ant,  for  any  will  notbe^^ 
thing  to  be  done  on  the  thing  demised,  as  to  build  a  wall  on  the  land  de*  bound  though 
mised:-*but  to  do  any  thing  which  is  merely  collateral  to  the  thing  ^^ 
demised,  as  to  build  a  house  on  some  other  part  of  the  lessee's  land,  there  thing'i^ely 
the  amgnee  will  not  be  bound,  though  named.  (2)    Therefore,  where  on  a  collateral  to  the 
demise  of  a  piece  of  land  by  the  plaintiff  for  the  purpose  of  erecting  *^^8  demised 
a  mill  and  making  a  watercourse,  the  lessee  covenanted  for  himself,  his  assignee. 
execatorBy  administrators,  and  assigns,  ^'  not  to  hire  persons  to  work  in  the 
mill  who  were  settled  in  other  parishes,  without  receiving  a  parish  cer* 
tificate  of  the  settlement  of  such  persons,'*  and  the  lessee  assigned  to  the 
defendant,  who  having  employed  persons  not  so  certificated,  the  plaintiffs 
brought  covenant,  the  court  held  the  defendant  not  liable,  the  covenant 
not  being  one  which  ran  with  the  land,  but  collateral  merely^  and  therefore 
not  binding  on  the  assignee.  (3) 

If  the  lessee  covenant  for  himself  and  his  assigns,  to  build  a  house  upon 
the  hnd  of  the  lessor,  which  is  no  parcel  of  the  demise,  or  to  pay  any 
ooQaterd  sum  to  the  lessor,  or  to  a  stranger,  it  will  not  bind  the  assignee, 
because  it  is  merely  collateraL  (4)  Or,  if  a  man  lease  sheep  or  other  stock 
of  cattle,  or  any  other  personal  goods  for  any  time,  and  the  lessee  cove- 
nants for  him  and  his  assigns  at  the  end  of  the  time,  to  deliver  the  like 
cattle  or  goods  as  the  things  letten  were,  or  such  price  for  them,  and  the 
lessee  assigns  the  sheep  over,  this  covenant  will  not  bind  the  assignee,  for 
it  is  bat  a  personal  contract. 

Chief  Justice  Wilmot  in  Balfy  v.  WeUa  (5)  thus  explaiiis  why  the  assig-  Reasons  as- 
nees  are  exempted  from  liability : — "  The  reasons  why  the  assignees,  though  j*^^  w'^***? 
nsmed,  are  not  bound  in  the  last  two  cases  are  not  the  same.    In  the  first  why  assignees 
case  (t.  e.  of  a  covenant  to  build  a  house  on  other  land,  or  to  pay  a  collateral  ^^  exempted 
sum  to  the  lessor),  it  is  because  the  thing  covenanted  to  be  done  has  not  the  i|]^^es. 
least  reference  to  the  thing  demised ;  it  is  a  substantive,  independent  agree- 
ncal^  not  quodam  modOf  but  mdh  modOf  annexed  or  appurtenant  to  the  thing 
leased.    In  the  case  of  the  mere  personalty  (t.  e.  if  the  lease  be  of  sheep 
or  other  personal  goods),  the  covenant  doth  concern  and  touch  the  thing 
<icmised,  for  it  is  to  restore  it  or  the  value  at  the  end  of  the  term;  but  it 
doth  not  bind  the  assignee,  because  there  is  no  privity,  as  there  is  in  the 
6Bse  of  a  fealty  between  the  lessor  and  .lessee  and  hb  assigns  in  respect  of 
^  reversion ;  it  is  merely  collateral  in  one  case,  in  the  other  it  is  not  col- 
^nd;  but  they  are  total  strangers  to  one  another,  without  any  line  or 
^itfcad  to  unite  and  tie  them  together,  and  to  constitute  that  privity  which 
innst  subsist  between  debtor  and  creditor  to  support  an  action." 

A  covenant  for  payment  of  a  rent  chaise  in  fee,  being  a  personal  cove-  Payment  of  a 

rent  charge  a 

(1)  HarOef  t.  PthaB,  Peake*s  N.  P.  C.         (3)  Conglekm  {Mayor  of,  ^c)  t.  PattUon, 
178.,  Tide  ^o2miii^  v.  Hapgon,  2  Camp.  391.     10  East,  130. 

Jo»*»  T.  Edney,  3  ibid.  385.  (4)  Ibid.     Mayo  r.  SutMurtt,  Cro.  Jac. 

(2)  SptMi^g  cate,  5  Co.  16.  438. 

(5)  Wilmot*inote8,344.,cit5B.'&A.7,8. 
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RlOHTS  AND 
LlABII.mS8 

UNDBR  Stat.  82 
Hbn.  8.  c*  34. 

personal  coves 
nant. 


To  grind  com, 
grain,  &c.  is  a 
collateral  co- 
venant. 


Where  th^  co- 
venant relates 
to  and  is  to 
operate  on  a 
thing  in  being. 

Where  assignee 
bound  without 
being  named. 

Where  cove- 
nants are  for 
the  benefit  of 
the  estate  de-' 
mised. 


Covenants 
which  extend 
to  the  support 
of  the  thing 
demised. 


nant,  and  collateral  to  the  land  of  the  grantor,  will  not  affect  an  aangfiee 
or  lessee  of  the  land  at  law.  (1) 

A  mortgagee  died  seised  of  the  residue  of  a  mortgage  term,  subject  to  a 
proviso,  that  in  case  the  mortgagor  should  pay  him,  his  executors,  admi- 
nistrators, or  assigns,  a  certain  sum  on  a  given  day,  the  term  should  de* 
termine :  the  mortgagee  bequeathed  this  sum  to  the  plaintiff  by  will,  whom 
he  appointed  one  of  his  executors : — It  was  held,  that  he  could  not  maiDtiiD 
an  action  of  covenant  in  his  own  name  as  assignee,  although  his  co-executor 
had  assented  to  the  bequest,  as  the  covenant  with  the  mortgagee  was  col- 
lateral, and  did  not  run  with  the  land,  and  because  it  was  broken  in  his 
Hfetime.  (2) 

A  covenant  to  grind  at  the  plaintiff's  mill  all  the  com^'grain,  or  mdt, 
the  lessees  shall  have  occasion  to  use  or  spend,  is  likewise  merely  a  col- 
lateral covenant,  and  is  not  connected  with  any  thing  relative  to  the  premiMi 
leased,  and  cannot  in  consequence  be  binding  on  the  assignee ;  for  within 
such  a  covenant,  com  for  the  horses,  &c«  of  the  defendants  must  be 
ground,  and  to  whatever  distance  the  defendants  might  remove  to  Irre^ 
they  must  bring  it  to  the  plaintiff's  mill.  Had  the  covenant  been,  to  grind 
all  the  com  they  should  spend  ground,  it  might  relate  to  the  premises,  and, 
running  with  the  land,  bind  the  assignees.  (3) 

When  the  covenant  relates  to,  and  is  to  operate  on  a  thing  in  beia^ 
parcel  of  the  demise,  the  thing  to  be  done  by  force  of  the  covenant  if 
quodammodo  annexed  to  the  thing  demised,  and  will  go  with  the  land,  and 
bind  the  assignees  to  the  performance,  though  not  named.  As  if  the  cove- 
nant be  to  repair  a  house  then  demised,  this  shall  bind  the  assignee  though 
not  named.  (4) 

Wherever  a  covenant  is  for  the  benefit  of  the  estate  demised,  this  vill 
extend  to  the  assignee  though  not  named,  upon  the  principle  qui  teKtU 
commodumy  serUire  debet  et  anus.  Thus,  where  the  lessee  covenanted  for 
himself,  his  executors,  and  administrators,  "  to  leave  fifteen  acres  every  year 
untilled,'*  and  afterwards  assigned  his  estate  to  the  defendant,  and  the 
breach  assigned  was,  "  that  the  defendant  had  not  left  the  fifteen  acrei 
untilled,  but  on  such  a  day  had  ploughed  part,**  &c, ;  exception  being  taken 
that  the  assignee  not  being  named  was  not  liable,  it  was  adjudged,  that 
the  covenant  being  for  the  benefit  of  the  estate,  he  was  liable.  (5) 

A  covenant  which  extends  to  the  support  of  the  thing  demised,  will  bind 
the  assignee  though  not  named.  Thus,  a  covenant  to  repair  the  house,  &e, 
demised,  for  such  is  for  the  support  of  the  things  demised,  or,  according  to 
Spencer's  ccue  (6),  *extends  to  it,  as  being  in  esse  at  the  time  of  the  demise 
and  therefore  shall  bind  the  assignee.  (7)  So  where  the  covenant  wa^ 
'*  that  the  lessee,  his  executors,  and  administrators  (not  saying  assigns)  shall 
reside  in  the  demised  premises  with  their  family  and  servants  daring  the 


(1)  Brewaier  v.  Kitchin,  KUcheU,  or  Kid-    &  C.  410.     2  D.  &  R.  670.      BtnOeg  ». 
ffdlt    1  I^.  Raym.  317.  322.      Comb.  424.     Jlendan,  12  Mod.  327. 


Holt,  175.  669.  5  Mod.  368.  Carth.  438. 
1  Salk.  198.  2  ibid.  615.  3  ibid.  340.  12 
Mod.  160.  171. 

(2)  Canham  v.  Bust,  8   Taunt  227.     2 
Moore,  164. 

(3)  Uxbridge  (Lord)  v.  Slavdand,  1  Ve«. 
sen.  56*9  vide  etiam  Vyvyan  v.  Artftur,  I  B. 


(4)  Speneer*9    ceue,  5    Ca   16.    1 E^ 
N.  P.  312. 

(5)  Cockton  V.  Cock,  Cro.  Jac.  125. 

(6)  5  Co.  16. 

(7)  Dean  and  Chapter  of  Windtort  «*^ 
ibid.  24. 
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time  demised/*  the  action'  was  against  the  defendant  as  assignee ;  a  de*  Riobts  Ain> 
muirer,  that  the  assignee  was  not  named,  and  so  the  action  not  maintain-  ^^^la  Six  32 
able,  was  overruled,  for  the  covenant  was  one  that  ran  with  the  land,  and  Hbn.  8.  c.  34. 
80  bound  the  assignee,  though  not  named.  (1) 

Covenants  to  cultivate  demised  premises,  as,  to  lime  and  dung  the  land  Covenants  re- 
during  the  term  (2>  or  to  spend  all  the  muck  thereon  (3),  or  to  leave  fifteen  ^^°*^^^  **^®  * 
acres  every  year  for  pasture  absque  cuUurdy  being  for  the  benefit  of  the  estate  repairing  of 
according  to  the  nature  of  the  soil,  &c.  (4)  will  charge  the  assignee  unnamed,  premises. 

A  lessee  of  tithes  covenanted  for  himself  and  his  assigns,  that  he  would  not 
let  any  of  the  farmers  in  the  parish  have  any  part  of  the  tithes ;  this  cove- 
nant rans  with  the  tithes,  and  was  held  to  bind  the  assignee,  against  whom 
an  action  was  brought  for  breach  of  covenant  (5) 

If  a  man  grant  to  a  lessee  for  years,  *Uhat  he  shall  have  so  many  esto- 
vers as  will  serve  to  repair  his  house,  or  as  he  shall  bum  in  his  house,"  or 
the  like,  during  the  term,  it  is  appurtenant  to  the  land,  and  will  go  with  it 
as  a  thing  appurtenant  into  whose  hands  soever  the  house  may  come  (6), 
tad  to  discharge  the  lessor  of  all  charges  ordinary  and  extraordinary.  (7) 

So  likewise  an  action  of  covenant  lies  against  the  assignee  of  a  lessee  of 
an  estate  for  a  part  of  the  rent,  as  in  such  case  the  action  b  brought  on  a 
real  contract  in  respect  of  the  land,  and  not  on  a  personal  contract ;  and  in 
case  of  eviction  the  rent  may  be  apportioned,  as  in  debt  or  replevin.* 
Bat  it  is  otherwise  in  covenant  against  the  original  lessee^  who  is  liable  on 
bis  personal  contract  (8)  , 

With  regard  to  how  far  the  lessee  or  assignee  is  chargeable  in  covenant  Lxabilitt  or 
there  is  a  considerable  difference.  Assiokd.* 

1.  The  lessee  has,  from  his  covenant,  both  a  privity  of  contract  and  lessee  bas  from 
of  estate,  and  though  he  assigns,  and  thereby  destroys  the  privity  of  estate,  wh^'^^'^^tv 
yet  the  privity  of  contract  continues,  and  he  is  liable  in  covenant,  notwith-  of  contract  and 
standing  the  assignment  (9)     ^  of  estate. 

2.  The  assignee  comes  in  only  by  privity  of  estate,  and  he  therefore  is  Assignee  come» 

liable  only  while  in  possession.  (10)  *  i"*  ^^7  by  P"- 

vitv  01  estatft 

As  to  the  first,  therefore,  the  lessee  is  liable  for  a  breach  committed  by 
the  assignee  after  the  assignment 

In  Bernard  v.  GodscaU (II)  it  was  resolved,  that  if  the  lessee  assign, 
though  the  lessor  accepts  rent  from  the  assignee,  yet  for  the  breach  of  any 
express  covenant,  though  committed  by  the  assignee  after  assignment,  this 
action  will  lie  against  the  first  lessee,  on  the  ground  of  the  privity  of 
contract  still  continuing. 

The  assignee's  obligation  to  perform  the  covenants  running  with  the  land.   Assignee's  ob- 
«ris€8  and  endures  solely  on  the  score  of  privity  of  estate  (12) ;  and  hence^  ligation  to  per- 

(1)  TaUm  ▼.  Chaplin,  3  Hen.  Black.  133.  (9)  1  Esp.  N.  P.  314.,  cit  Doug.  736. 

(3)  SaU  T.  Kitehinffham,  10  Mod.  158.  (10)  Ibid.,  cit  ibid.  441. 

(3)  Baify  V.  WdU,  3  Wiia.  S3.  Wilmot,  (II)  Cro.  Jac  309.  Norton  ▼.  AeUand^ 
S4I.  Cro.  Car.  418. 

(4)  CoehoH  T.  Coekf  Cro.  Jac.  135.  (13)  Lekeux  v.  Na8h,   Str.   1321.       SU- 

(5)  Bony  Y.  WeBt,  3  Wils.  35.  vetuon  t.  Lombard,  3  East,  575.      JFOkim 

(6)  Spencer^s  case,  5  Co.  17.  (a.  b.)  Dean  y.  Fry,  I  MeriY.  365.  '  Onslow  v.  Corrit, 
and  Oapter  of  Wind$or*t  cote,  ibid.  34.  (b.)  3  Madd.  340.  London  (CUy  of)  y.  J7idU 
F.  N.  B.  181.  (N. )  numd,  3  Vern.  431.     Copeland  y.  Stephem,  1 

(7)  Dean  and  Chapter  of  Windsor* m  case,  5  B.  &  A.  607.  Paul  v.  Nurses  8  B.  &  C. 
Ca24.(b.)  486, 

(8)  Stevenson  v.  Lombard,  3  East,  575. 
Porler  y.  WM>,  3  Salk.  5. 
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RioHTs  Aim  as  the  tenant  continues  chargeable  on  his  contract,  the  lessee  may  sae  tbe 

uwDKa^^i^  32  ^^%ii^  ^'V'ho  has  the  estate,  and  the  lessee  who  made  the  coyenant,  or  his 

Hxv.  8.  c.  34.  executors,  at  one  and  the  same  time :  but  execution  shall  issue  only  against 

~      T  one  of  them.(l)    Consequently  the  lessor  may  sue  at  his  election,  eithtf 

nants  rimnine  ^^^  lessee  or  his  execytors,  or  the  assignee.  (2) 

with  the  landL  By  an  assignment  over,  an  assignee  may  free  himself  from  all  future 

Effect  of  an  burthens  connected  with  the  estate,  without  even  the  necessity  of  fumishine 

assignee  s  as-         »     »  * 

signing  his  in-    ^^  lessor  with  notice  of  his  intention  to  dispose  of  the  property  (3);  and 
terest.  the  court  denied  the  authority  of  Kighly  v.  Btdkly.  (4)    Therefore^  alter 

a  transfer  by  him^  he  cannot  be  subject  to  an  action  for  a  breach  of  oore- 
nant  to  repair  (5),  nor  for  rent  accruing  due  after  that  time  (6),  although 
hb  assignee  may  never  have  entered  or  taken  possession  (7) ;  and  an 
assignee  of  a  term  declared  against  as  such,  is  not  liable  for  rent  accming 
after  he  has  assigned  over,  although  it  be  stated,  that  the  lessor  wis  a  party 
executing  the  assignment  of  the  first  assignee,  and  thereby  agreed,  that  tlie 
term  which  before  was  determinable  at  the  option  of  either  party,  should 
be  absolute  (8):  nor  will  an  action  lie  on  the  covenants  in  the  leai^ 
against  an  assignee  at  the  suit  of  an  assignor,  for  the  latter  has  no  resi- 
duary interest.  (9) 

In  covenant  against  the  assignee  of  the  lessee  for  the  non  payment  of 
rent ;  it  was  pleaded^  that  before  the  rent  became  due,  the  defendants  as- 
signed all  their  estate  and  interest  in  the  demised  premises  to  A.  and  B.; 
to  which  it  was  replied,  that  in  and  by  the  indenture,  the  lessee,  for  himsdf, 
his  executors,  administrators,  and  assigns,  covenanted  that  he,  hb  executors 
or  administrators,  should  not  assign  the  premises  thereby  demised  without 
the  consent  of  the  lessor,  and  that  no  consent  was  given :  — -  It  was  fadd, 
upon  demurrer,  first,  that  the  replication  was  bad,  inasmuch  as  the  covenant 
of  the  lessee  not  to  assign  did  not  estop  the  assignee  from  setting  up  the 
assignment ;  and  secondly,  that  the  action  being  founded  on  privity  of  estate, 
the  liability  of  the  defendant  ceased  as  soon  as  the  privity  of  estate  was  de- 
stroyed. (10)  • 
jtssignee  of  But  the  subdivbion  of  an  estate  will  not  exempt  the  assignee  of  a  p<Hrtion 

«  part  of  the       £>|.qq^  ^^  burthen  of  the  covenants  running  with  the  land :  if  he  be  assignee 

of  part  only,  he  b  liable  to  an  action  of  covenant  for  not  repairing  that 
part  (11) 
Incorporeal  he-       Incorporeal  hereditaments  may  be  the  subject  of  a  covenant  going  with 
^'t^e'^sub-  *^®  ^^  ^^^  binding  the  assignee.  (12) 

(1)  BreU  T.  Ctmhtrlamd^  Cro.  Jac  523.,         (5)  KuUng  y.  Morrice,  12  Mod.  371. 
vide  Whitway  y.  Finsent,  Sty.  300.  (6)  Pitcher  t.  Twey,  4  ibid.  71.    IS  ibid. 

(2)  BouUon  V.  Cancm,  Freem.  336.     Bar-     23.     1  Show.  316. 

nard  t.  GadteaU,  Cro.  Jac.  S09.     Baehdoure  (7)  OdeR  ▼.  Wakf,  3  Comb.  394.     Ibfbr 

▼.  Gage,  Sir  W.  Jones,  223.     Cro.  Car.  188.  y.  ShmMr  1  B.  &  P.  21. 

Bftrttelt  y.  Lynch,  5  B.  &  a  608.  8  D.  &  R.  (8)  ChanetUor  t.  PiooIm,  Dong.  764. 

368.  (9)  Eickt  Y.  Down,  alias  Smith  v.  Bditr, 

(3)  Tbngue  ▼.  PUdter,  3  Ley.  295.     S.  C.  1  Ld.  Raym.  99.     WhmLtr  v.  Baker,  3  Salt 
Dotn.  Tovey  y.  Pitcher,  2  Vent  234.     Carth.  10. 

177.     Pitcher  y.  Tocey  (in  error),  reyersing        (10)  POmI  y.  Nurte,  8  B.  &  C.  486. 
thejudgmentof  CP.,  Holt,  73.   lSalk.81.         (11)  Conyham  y.  Kiny,  Cro.  Car.  9SI. 

4  Mod.  71.     12  ibid.  23.     1  Show.  316.  &  C.  nom.  Oman  y.  Kemite,  Sir  W.  Jones, 

(4)  1  Sid.  338.     2Keb.  26a    S.C.  nom.  245.     Ard§  y.  Watkin,  Cro.  Elia.  637.  651. 
Kniyht  y.  Buckley,  Sir  T.  Raym.  162.    a  C.  Mercenm  y.  Dowton,  5  B.  &  C.  479. 

nom.  Kdghtiy  v.  Buckly,  1  Ley.  215.,  yide        (12)  Balfy  y.  Weibf  3  Wilik  25.,  cit  10 
etiam  March  y.  Brace,  2  Bidst  151.  East,  136. 
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A^  being  seiBed  of  the  lands  of  B*  and  C,  demised  C.  to  one  person  for  Riobts  anb 

three  lives,  and  afterwards  assigned  B.  to  another.    In  the  lease  of  C,  l!!^^"'Sl!^  oo 

the  tenant  covenanted  to  lay  out  twenty  barreb  of  lime  on  every  acre  that  Hxn.  8.  c.  34. 

should  be  broken  up,  and  the  landlord  covenanted  that  the  tenant  mieht  .       ~ 

*  ^       ject  of  a  COV&- 

yearly  cut,  in  such  part  of  B.,  as  he  (the  landlord)  should  appoint,  a  suf-  ^ant  bindiDg 

ficient  quantity  of  turf  for  burning  the  lime,  and  for  fuel  for  himself  and  *^  assignee. 

two  cottages  on  the  land :  —  Held,  1.  That  this  amounted  to  a  covenant  on 

the  part  of  the  landlord,  to  appoint  a  place  to  cut  the  turf.    2.  That  the 

coveoant  having  been  set  out  in  Jubc  verhoy  the  court  would  construe  the 

coTenant  as  a  covenant  to  appoint,  and  a  breach  assigned  for  not  ap- 

poiotmg  was  held  right    3.  That  covenant  did  not  lie,  by  the  tenant  of 

C.  against  the  assignee  of  B.,  there  being  no  privity  of  contract  or  of 

estate.  (I) 

It  seems  that  an  assignee  is  not  liable  after  assignment  for  breaches  Whether  as- 
bcfore  assignment,  because  the  relation  which  exists  between  covenantee  "P*^  \Mie 

.  ,  alter  assign- 

and  assignee  is  derived  from  the  privity  of  estate  which  subsbts  between  ment,  for 

them  during  the  occupancy  of  the  latter;  and,  by  getting  rid  of  the  estate,  bribes  beforo 

the  assignee  determines  the  privity  as  far  as  regards  himself,  and  transfers  ""^™®" 

it  to  the  new  assignee.    If,  therefore,  that  on  which  alone  the  liability  is 

founded,  namely  the  privity^  be  destroyed,  how  can  its  dependent  liability 

nrrive  in  charge  against  the  assignee.    The  defeasance  of  the  principal 

must  sorely  operate  as  the  defeasance  of  the  accessory;  not  only  to  the 

piiocipie  on  which  the  action  of  covenant  against  the  assignee  b  founded 

does  the  proposition  seem  to  be  opposed,  but  the  authorities  will  admit 

of  a  different  doctrine.  (2) 

If  the  dealing  between  the  assignor  and  bb  assignee  be  colourable  and  Fraudulent  a»* 
iictitbas  only,  it  b  a  ground  of  objection  at  law,  and  the  lessor  may,  by  "0i^c*^^ 
replying  fraud  to  the  plea  of  assignment,  overturn  the  transaction  in  that 
court  as  well  as  he  may  in  equity.  (3)  But  evidence  of  fraud  cannot  be 
received  as  a  general  replication  of  non  asdgnavU;  the  fraud  most  be 
ipedally  pleaded.  (4)  In  Taylor  v.  Shum  (5)  Chief  Justice  Eyre  doubted, 
vhether  there  could  ever  be  such  a  thing  as  a  fraudulent  assignment,  and 
whether  an  issue  on  such  a  point  could  ever  be  well  taken.  But  it  was 
agreed,  that  the  only  case  in  which  the  replication  per  firattdem  could  be 
good,  was  where  the  assignor  continued  in  possession  of  the  prembes,  of 
which  he  made  a  profit,  and  made  the  assignment  to  prevent  responsibility. 

With  respect  to  what  shall  be  deemed  a  valid  assignment,  there  is  no  what  a  yalid 
fraud  in  assigning  to  a  feme  covert ;  and  unless  the  husband  refuse  hb  assent,  ^  fraudulent 
such  assignment  will  exonerate  the  assignor  (6) :  nor  is  it  fraudulent  to  db-  *^8"™®° 
pose  of  the  estate  to  a  beggar,,  or  to  a  person  leaving  the  kingdom,  pro- 
vided the  assignment  be  executed  before  hb  departure  (7) ;  or  to  a  person 
actually  a  prisoner  in  the  Fleet,  although  the  consideration  money  be  lent  by 
the  assignor  to  the  assignee,  to  be  repaid  by  him  (8),  or  even  although  the 
assignee  receive  from  the  assignor  a  premium,  as  an  inducement  to  accept 

(1)  Dawiim  y.Baldwiu^  1  Hayes  &  Jonfli  (6)  Barnfatker  Y.Jordan,  Doog.  452.    Co. 

(Imb),  24.  Litt.  3.  (a.)  356.  (b.) 

(2>  Fide  Piatt  on  Covtfiiantf,  496.  et  8tq.  (7)  ISiehar  v.  Tbeey,  1  Salk.  81.     T^iybr 

(3)  Km^  y.  peachy.  Sir  T.  Baym.  309.  ▼.  Shttm^  1  B.  &;  P.  33.     Onshm  y.  Carrie,  S 

(4)  Lekaix  v.  AfatA,  Str.  1S21.  Madd.  345. 

KS)  1  B.  &  P.  81.  (8)  Leitux  v.  iVoiA,  Str.  1231. 


the  tronsrer ;  but  an  execution  to  a  nonentity,  or  a  penon  not  ii 
frill  be  unavailable.  (1 ) 


CovEKANTBT  SI.  Covenant  by  Husbahs  and  Wife. 

HUIBAMD  AND 

Wwt  By  Btst  32  Hen.  8.  c.  28.  it  is  enacted,  that  in  lease§  for  life  or  for  yean, 

Sut.3aHen.8.  of  the  wife's  land,  the  wife  shall  be  a  party  to  the  lease,  and  the  resemtion 

be  to  her  and  her  heirs ;  and  therefore  in  covenant  on  such  leases,  Uie  wife 

should  join. 
Where  eore-  But  where  the  covenant  is  to  baron  and  feme,  the  hnsband  alone  mty 

"Si^Z.    bringth.rfo..(2) 

band  may  sue         Where  the  lease  was  of  land,  of  which  the  wife  was  tenant  in  comnwn 
P^  *^  with  another,  and  the  husband  and  wife  brought  the  action,  it  was  heU 

Wife  ^'^^^  that  the  wife  might  or  might  not  join  in  the  action.  (S) 


S2.  Tenants  in  common. 

In  actions  personal,  tenants  in  common  must  join,  they  should  cone- 

'  quently  join  in  an  action  of  covenant ;  even  though  one  is  merely  trustee  fv 

hough  one  ii     *^^  Other.' (i)     Tenants  in  common  of  a  reversion  on  a  lease  for  yesn 

ner^T  faniM«    must  join  in  covenant  for  not  repairing ;  because  it  is  in  the  penonalty 

>>pl>wnlh«-  '    ...  r  o> 

merely.  (5) 

Tenants  in  common  may  sue  a  lessee  of  a  house  in  covenant  for  d^ 
'  gence  of  repairs,  although  af^r  the  demise,  but  before  the  breach  allefcd, 
he  became  a  co-tenant  of  the  plaintiSa  in  the  same  house.  (6) 

In  covenant  by  one  of  five  tenants  in  common,  on  a  lease  for  rentpty- 
able  on  the  four  most  usual  days  of  payment  in  the  year,  it  was  allied  n 
a  breach,  that,  on  the  24th  of  June,  1824,  a  large  sum  of  money,  to  wit,  tbe 
sumof  2U  \5s.,  one-fifth  part  of  the  rent,  for  three  quarters  of  a  year  ihea 
elapsed,  became  due,  and  was  in  arrear  irom  the  defendant  to  the  plaiitf: 
— It  was  held,  on  special  demurrer,  that  this  was  good.  (7^ 


for  the  other. 


L 


33.  Declaration. 

If  the  action  of  covenant  be  founded  on  privity  of  tttaie,  the  venne  '■» 
local ;  if  it  be  founded  upon  privity  of  contract,  the  venue  is  traiuUory. 

The  action  is  local  in  lessor  v.  assignee  of  lessee  (8) ;  assignee  of  Ie<K^ 
II.  lessor  (9);  assignee  of  reversion  v.  assignee  of  lessee  (10);  assigoeeof 
lessee  v,  assignee  of  reversion. 

(1)  Taybr  T.  SAiim,  ]  B.  &  P.  23.  (7)  ffnwUa-  ».    Tanur,   6D.S8-"- 

(2)  Beam- 1.  Lane,  S  Mod.  21T.  4  B.  &  C.  157. 

(S)  AlAtrryv.  WaOy,  Str.  SS9.  (8)  Sltnnuim  t.  Lombard,  3  Eiat,  SiS. 

(4)  Scott  V.  GodiciK,  I  B.  &  P.  €7.  (9)  Btmiek    (,MBger  of)  ».  Sia^  ' 

(5)  KiUhen  V.  fiucWy,  1  Ler.  109.  Bing.  4S9.  , 
(G)  rata  T.  CoU,  2  B.  &  B.  660.  a  C.         (10)  Baritr    *.  Damer,  Cutb.  IBS.    ■ 

iHiui.  Guta  v.  Colt,  5  Mogie,  55*.  Sdk.  80. 
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By  stat  S  &  4  Will.  4.  c  42.  s.  22.,  in  any  action  in  any  of  the  superioir  Declakatiov. 

courts,  the  venue  in  which  is  by  law  local,  the  court  on  the  application  of  Stat.  s  &  4 

cither  party  can  order  the  issue  to   be  tried,  or  writ  of  inquiry  to  be  Will  4.  c  42. 

executed  in  any  other  county  or  place  than  that,  in  which  the  venue  is  ^     * 
laid. 

If  the  locality  do  not  appear  on  the  declaration,  and  no  issue  be  raised  Where  the  lo- 

upon  it,  the  defendant  is  not  entitled  to  a  nonsuit  by  reason  of  the  venue  ^^^  does  not 

.       ,  ,     ,  appear  in  the 

being  laid  in  a  wrong  county.  (1)    And  if  the  action  be  local,  and  it  be  declaration, 
tried  in  a  wrong  county,  such  defect  will  be  aided  after  verdict  by  stat 
16  ft  17  Car.  2.  c.  8. 

The  locality  of  an  action  of  covenant  for  non  payment  of  rent,  will  not  Non  payment 

be  influenced  by  the  rent  being  made  payable  in  a  county  different  from  ^  '^^^ 
that  in  which  the  lands  lie.  (2) 

The  action  of  covenant  is  transitory  in  cases  of  lessor  v.  lessee ;   lessee  Whm  tsaxsi- 

9.  lessor,  assignee  of  reversion  v»  lessee (3);  lessee  v.  assignee  of  rever-  '°*^' 
non.  (4) 

By  stat  11  Anne,  c  2.  s.  6.  (I.),  the  action  of  covenant  against  the  as-  Stat,  ii  Anne^ 

ngnee  of  the  lessee  b  in  Ireland  transitory.  (5)  "^  2.  a.  6.  (I.) 

Where  there  are  several  facts  material  to  the  plaintiff's  action  arising  in  When  action 

different  counties,  an  action  of  covenant  may  be  brought  in  either.  (6)  iireither™un- 

The  following  cases  will  afford  an  illustration  as  to  the  right  of  parties  in  ty. 

general  to  maintain  covenant :  —  Partizs. 

Where  a  deed  began,  **  It  is  agreed,"  &c.  and  the  parties'  names  were  not  Bt  whom  Co- 
mentioned  in  the  body  of  the  deed,  but  at  the  end  was  "  In  witness  whereof  !,"!t!!!!,«t!I " 

*  '  MAUtAIIIKD. 

▼e  have  hereunto  set  our  hands  and  seals,"  and  both  parties  signed  and 
lealed  it :  —  It  was  held,  that  it  was  a  sufficient  naming  in  the  deed,  and 
that  an  action  of  covenant  lay  on  it  (7) 

A  covenant  in  a  bishop's  lease,  that  if  the  lessee  should  grind  grain  Bight  to  sue^ 
growing  on  the  premises  demised  to  him,  at  any  mill,  save  the  mill  belong*  |^^,      °^ ' 
ing  to  the  bishop  of  Raphoe  for  the  time  being,  then  the  lessee  should  pay 
to  such  bishop  and  his  successors  5s.  for  each  barrel  of  grain  so  ground,  as 
if  the  same  had  been  due  for  rent,  is  not  personal  to  the  bishop  who  was  the 
original  lessor^  but  the  right  to  sue  thereon  passes  to  his  successor.  (8) 

Where  by  the  partnership  deed  of  the  Saint  Patrick  Assurance  Company  Secretary  of  the 
of  Irehind,  the  defendant  covenanted  with  C.  P.,  then  the  secretary,  and  as  ^J^^com-*" 
a  tmstee  on  behalf  of  the  company,  to  pay  certain  calls :  —  It  was  held,  that  pany. 
an  action  on  such  covenant  could  be  maintained  in  the  name  of  C.  P.,  al- 
though he  had  ceased  to  be  the  secretary  of  the  company,  notwithstanding 
the  5  Geo.  4.  c  clz.  (9),  which  enacts,  that  all  actions  in  the  name  of  the  Stat  5  Geo.  4. 
company  shall  and  may  be  lawfully  carried  on  in  the  name  of  the  secretary  ^  ^  ^' 
for  the  time  being.  (10) 

By  articles  under  sesd  A.  agreed  to  sell,  and  B.  to  purchase,  certain  pre-  Where  tender 
■uses;  B.  therein  covenanted  to  pay  on  or  before  a  fixed  day,  as  the  consi-  of  ^n^®y^<^ 

(1)  Bo^  ▼.  Hewettom,  2  Bing.  N.C.  575.         (6)  London  {Mayor  of)  ▼.  Cok,  7  T.  R, 

(2)  Barker  ▼.  Darner,  1  Salk.  80.  583. 

(3)  Sut  32  Hen.  8.  c  34.      Thurabif  v.         (7)  Nttree  ▼.  Framptoiiy  1  Salk.  214. 
^^  1  Sannd.  237.  (8)  Raphoe  {Biehop  of)  y.  Hawhegworth^ 

(4)  Stat.  32  Hen.  8.  c.  34.  1  Hudson  &  Brooke  (Irish),  606. 

(5)  Grogan  ▼.  Magan,  1  Alcock  &  Napier        (9)  Loc.  &  Per.  cap.  dx. 

(Iriah),  366.  (10)  PeiUland  v.  Htrmtu,  2  Hudson  & 

Brooke  (Irish),  444. 
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deratioD  of  such  sale  and  purchase^  a  certain  sum  with  interest  to  the  time 
of  the  completion  of  the  purchase,  A.  allowing  thereout  the  same  rate  of 
interest  for  so  much  of  the  money  as  might  be  paid  in  the  meanwhile ;  and 
B.  agreed  to  pay  for  the  conveyance  and  the  stamp:— It  was  held,  tbit 
the  conveyance  was  not  a  condition  precedent  to,  or  concurrent  with  the 
payment,  and  that  A.  might  therefore  sue  for  the  purchase  money  and 
interest,  without  previously  tendering  a  conveyance ;  Mr.  Justice  Patteaoa 
observing,  ^  Pcrdagt  v.  CoU{y)  is  directly  in  point  We  must  ovemileit 
if  we  decide  in  favour  of  the  defendant  There  is  no  express  provinoD 
that  the  conveyance  shall  be  executed  before  payment,  nor  any  reasonable 
intendment,  that  it  was  to  be  necessarily  precedent. to,  or  concurrent  with, 
it  The  words  *•  completion  of  the  purchase,'  which  furnish  the  only  pbn- 
sible  argument  in  the  defendant's  favour,  only  mean  payment  of  the  rest  of 
the  purchase  money  on  the  day  specified,  the  defendant  was  to  pay  all  the 
principal  sum  that  remained  due,  with  interest  up  to  that  time;  hat  lie 
might  have  prevented  the  further  running  of  interest,  by  payment  at  asj 
time  before  that  day,  if  he  pleased."  (2) 

The  provisional  assignee  of  the  Insolvent  Court,  under  stat  1  Geoi  4. 
c  119.  s.  7*,  assigned  the  estate  of  an  insolvent  to  an  assignee,  who  ssseoted 
to  such  assignment,  and  acted  under  it  as  tenant  of  the  premises  whicb  the 
insolvent  held  as  lessee  for  years  after  the  death  of  sudi  last  mentioned  as- 
signee :  — It  was  held,  that  his  executor  was  liable  to  the  lessor  for  breaches 
of  covenants  in  the  lease  subsequent  to  the  testator's  death,  it  not  appeariog, 
that  the  Insolvent  Court  had  appointed  fresh  assignees.  (9) 

If  an  action  be  founded  on  an  indenture,  the  person  bringing  the  actios 
must  be  a  party  to  the  deed,  or  he  cannot  maintain  the  action.  (4*) 

Thus,  in  Green  v.  Hwne  (5)  the  plaintiff  declared,  that  A.  being  arrested 
at  his  suit,  the  defendant,  in  consideration  that  he  would  order  the  baiiiir 
to  let  A.  go  at  large,  covenanted  with  the  plaintiff  to  bring  in  the  body  of 
A.  and  deliver  him  to  the  bailifis  on  such  a  day ;  and  on  oyer  the  deed 
appeared  in  kcec  verba :  —  ^'  I  (the  defendant)  do  promise  and  engage 
myself  to  bring  in  the  body  of  A.  to  the  custody  of  B.  (the  bailiff)  soeh 
a  day."  On  demurrer  it  was  held,  that  the  plaintiff  should  not  hais 
this  action,  he  being  no  paiiy  to  the  deed ;  for  though  covenant  may  be 
brought  on  a  deed-poll,  in  which  no  person  certain  is  mentioned,  but  gene- 
rally, ^  To  all  whom  it  may  concern,"  yet  a  person  must  be  named  is  a 
deed  indented,  or  he  cannot  have  an  action  on  it 

Where  in  covenant  against  A.  and  6.,  on  a  covenant  supposed  to  be  im* 
plied  as  incident  to  a  demise  by  lease ;  on  production  of  the  lease  it  ap- 
peared, that,  in  point  of  law,  A.  only  demised,  and  that  B.,  who  bad  an 
equitable  interest  merely,  confirmed :  —  It  was  held,  that  die  action  was  not 
maintainable  against  A.  and  B.  (6) 

Covenant  cannot  be  maintained  against  the  chairman  of  the  board  of 
directors  of  a  joint  stock  company,  upon  a  deed  under  the  seal  of  a  former 
chairman  of  the  company,  though  sealed  by  him  for  or  on  behalf  of  the 
company ;  because  a  chairman  of  a  board  of  directors  need  not  be  a  mem- 


(1)  1  Saund.dl9. 

(2)  Mattock  v.  Kinglakt,  10  A.  &  £.  50. 

(3)  AbtrcromUe    ▼«    Hickman,    8    ibid. 
683. 


(4)  1  Rol.  Abf.  CoTcnant,  520-^32. 

(5)  1  Salk.  197,  ^  ^^, 

(6)  Smith  V.  PtiddiHfftOH,  1  C  &  J*  *^^' 
1  Tynr.  309. 
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ber  of  the  company,  for  the  company  might  get  a  party  to  be  a  director  DscLAaATiov. 
who  was  not  a  partner.  (1) 

The  Basingstoke  Canal  Company  were  empowered  by  act  of  parliament  Where  a  canal 
to  raise  money  on  the  security  of  the  canal  and  dues,  the  creditors  to  have  no™bem^* 
no  prionty  over  each  other.    By  the  form  of  deed  given  in  the  act  of  par-  defendants, 
liament  authorising  the  undertaking,  the  canal  and  dues  were  assigned  to 
the  lenders  as  a  security  for  the  principal  money  lent,  the  interest  on  which 
was  <<  to  be  paid  half  yearly:"  —  It  was  held,  that  an  action  of  covenant 
for  payment  of  interest  did  not  lie  against  the  company  on  such  deed ; 
because,  as  observed  by  Mr.  Justice  Vaughan,  .<<  The  third  section,  by  en- 
acting that  all  the  creditors  shaU  have  an  equal  claim  to  the  property  and 
does  of  the  company,  imports  that  the  company  was  not  to  be  subject  to 
aetions  of  this  kind."  (2) 

Id  Cardwell  tl  Lucas  (S)  the  declaration,  which  was  in  covenant,  stated  On  lease  not 
that  one  J.  H.  was  seised  in  fee,  and  being  so  sebed,  by  a  certain  indenture,  go^^^||^^ 
with  the  consent  and  approval  of  the  said  J.  H.  then  given,  made  between 
the  said  J.  H.  of  the  one  part,  and  the  defendant  of  the  other  part  (jfrqfert 
sealed  with  the  seal  of  the  defendant),  it  was  witnessed,  that,  for  the  con- 
sideratioDS  therein  mentioned,  he  the  said  J.  H«  did  demise  to  the  defendant, 
his  executors  and  administrators,  certain  premises  therein  mentioned,  to 
hold  to  him,  his  executors,  &c  for  the  term  of  eleven  years.    By  virtue  of 
which  said  indenture,  and  by  permission  of  the  said  J.  H.,  the  defendant 
afterwards  entered  into  the  premises,  and  was  possessed  thereof.    That 
J*H.  afterwards  made  his  will,  by  which  he  demised  the  estate  to  his  widow 
£.  for  life,  remainder  to  the  plaintiff  for  life.    It  then  averred  the  death  of 
J*  H.,  and  afterwards  of  £.  his  wife,  whereupon  the  said  plaintiff  became 
and  was  seised  of  the  reversion  of  and  in  the  premises  in  his  demesne,  as 
of  freehold  for  the  term  of  his  natural  life,  under  and  by  virtue  of  the  wiU. 
The  defendant  pleaded  in  effect,  that,  although  the  deed  was  his  deed,  yet 
that  it  was  not  signed  by  J.H.,  nor  by  any  agent  of  the  said  J.H.,  thereunto 
hwfally  authorised  by  writing ;  nor  was  any  lease  for  the  said  term  of  eleven 
yean  put  into  writing  and  signed  by  J.H.,  or  any  agent,  &c.  :•— It  was 
held  on  demurrer,  that  the  action  was  not  maintainable  by  the  pkdntiff 
against  the  defendant  for  breaches  of  the  covenants  in  the  indenture ;  Lord  Judgment  of 
Abinger  observing,  "This  action  being  brought  by  the  plaintiff,  as  assignee  1^%^^^' 
of  the  reversion,  it  is  quite  clear  that  it  cannot  be  maintained  unless  he  be  Lueat. 
aadgnee  of  the  reversion  to  which  the  covenants  in  the  instrument  declared 
vpon  are  annexed.    If  the  intended  lessor  had  signed  and  executed  the 
lease,  the  covenants  would  have  been  annexed  to  the  reversion  expectant  on 
the  determination  of  a  term  for  eleven  years,  which  reversion  would  have 
been  duly  assigned  to  the  plaintiff;  but  as  the  intended  lessor  did  not  sign 
nor  execute  the  lease,  one  of  these  two  consequences  necessarily  follows : 
either  the  covenants  in  the  lease  are  void,  on  the  ground  that  they  were 
entered  into  in  contemplation  of  a  lease  for  eleven  years,  and  that  the 
foundation  of  them  was  the  existence  of  such  a  lease,  which  foundation  has 
failed  according  to  a  doctrine  laid  down  in  Yelv.  18.(4<),  or,  if  the  lease  for 

(1)  BaU  ▼.  BaMridge,    1  M.  &  G.  49.         (3)  2  M.&  W«  111. 

a  Dowl.  P.  c.  583.  (4)  Sopmni  v.  Skurro,  Com.  Dig.  Cove- 

(2)  PbnUt   v.  Basingstoke  Canal  Cmp,    nant  (P.).    iZotev.  JVw/Ston,  2  B.&  Ad.  831. 
3  Biog.  N.  C.  433, 
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eleven  yean  most  be  considered  as  not  essential  to  the  validity  of  the  co« 
venantSy  because  the  defendant  executed  the  indenture  and  took  possession 
without  having  that  lease,  and  so  the  covenants  were  not  void ;  still  tkev 
were  annexed  to  the  reversion  expectant  upon  a  mere  lease  at  will,  for  sach 
was  the  only  interest  that  passed  to  the  defendant  by  the  parol  demise  of 
Mr.  Hodson,  implied  by  his  assent  to  the  lease.  On  the  latter  suppositiost 
the  tenancy  was  determined  by  the  death  of  the  lessor;  in  either  view  of 
the  case,  therefore,  the  plaintiff  cannot  recover.  If  a  tenancy  from  y^ 
to  year  can  be  taken  upon  these  pleadings  to  have  existed  at  any  time,  it 
arose  subsequently  from  the  occupation  by  the  defendant  for  more  than  a 
year,  and  the  covenants  are  certainly  not  annexed  to  a  reversion  expectant 
on  the  expiration  of  that  tenancy.  For  these  reasons  this  action  oanoot  be 
maintained,  and  our  judgment  must  be  for  the  defendant.*' 

Wherever  a  covenant  is  for  the  benefit  of  any  person,  he  must  take 
notice  and  advantage  of  it  at  his  own  periL 

Thus,  where  there  was  a  covenant  by  the  defendant  (lessee)  "  to  pennit 
the  plaintiff  (lessor)  to  sow  clover  among  the  defendant's  barley ;"  and  the 
plaintiff  assigned  as  a  breach^  that  the  defendant  had  sowed  the  barley  with- 
out giving  him  notice.  The  defendant  pleaded,  that  he  had  not  prevented  the 
plaintiff.  On  demurrer,  the  plea  was  held  sufficient,  for  the  defendant  was 
only  bound  by  his  covenant  to  permit,  and  the  notice  should  have  bea 
taken  by  the  pliuntiff  for  whose  benefit  the  covenant  was.  ( 1 ) 

The  declaration  in  this  action  must  state  that  the  contract  was  under 
seal  (2),  and  should  usually  make  a  profert  thereof,  or  shew  some  exoase 
for  the  omission.  (S) 

Deeds  are  supposed  to  be  executed  on  the  day  that  they  bear  date.  (4) 

One  may  declare  in  covenant  that  the  deed  was  indented,  made^  and 
concluded  on  a  day  subsequent  to  the  day  on  which  the  deed  itself  is  stated 
on  the  face  of  it  to  have  been  indented,  made,  and  concluded.  (5) 

And  it  seems  not  to  be  a  misdescription  of  a  lease  to  state  it  as  com- 
mencing on  a  particular  day,  when  the  habendum  is  from  that  day.  (6) 

If  the  plaintiff's  covenant  constitute  a  condition  precedent,  he  most 
have  previously  performed  it,  or  he  cannot  maintain  his  action ;  and  its 
fulfilment  must  be  averred,  or  an  excuse  for  its  non  performance  must  be 
shewn ;  and  if  performance,  or  that  which  is  equivalent  to  performance, 
be  not  alleged  and  proved,  the  defendant  can  plead  non  performance  of 
the  condition  precedent  in  bar ;  and  if  the  averment  of  performance  be 
omitted  or  inaccurately  stated,  the  defendant  can  on  demurrer  take  ad* 
vantage  of  it. 

If  the  covenants  be  to  be  performed  ea  instantiy  neither  can  maintain  an 
action  without  shewing  a  performance  of,  or  an  offer  to  perform,  or  at  least 
a  readiness  to  perform  his  part,  though  it  be  not  certain  which  of  the 
parties  is  obliged  to  perform  the  first  act. 


<])  Hughes  v.  Richman,  Cowp.  125. 

(2)  Moore  y.  Jonei,  2  Ld.    Raym.  1536. 
Com.  Dig.  Pleader,  2.  (V.  2.) 

(3)  Sead  v.  Brookman,  3  T.  R.  151. 

(4)  Stone  ▼.  Bak^  3  Lev.  348.,  vide  etiam 
GoddarcTs  roie,  2  Co.  4.  (b.) 


(5)  HaU  V.  Cazenove,  4  Eist,  477.  t 
Smith,  272.,  et  vide  MayeUtone  ▼.iWwrt««» 
(  Vitcount\  M.  &  M.  6.     2  C.  &  R  474. 

(6)  WiM  \,  Fuher,  2  Uoon,  $7S» 
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If  the  covenaDts  be  mutual  and  independent,  no  averment  of  perform-    Dkclahatiok* 
Bocc  is  requisite,  as  it  would  be  no  excuse  to  allege  a  breach  by  the 
plaintiff. 

It  is  not  necessary  to  state  the  consideration  of  the  defendant's  covenant,   Not  requisite 
nnlen  the  performance  of  it  constituted  a  condition  precedent,  when  such  ^^/emi^^oT "' 
performance  must  be  averred ;  or  unless  a  consideration  be  by  law  neces-  defendant'  ^ 


8  co- 


stly;  and  even  in  that  case  an  averment  that  the  defendant,  «  for  the  con-  tenant.  ^ 
sideration  mentioned  in  the  deed,"  thereby  covenanted,  &c.  will  be  sufficient 
on  general  demurrer,  the  defendant  not  craving  oyer  of,  and  setting  out,  a 
deed  shewing  no  consideration,  &c  (1) 

If  the  deed  on  which  the  plaintiff  declares  contain  a  proviso,  operating  Deed  contain- 
hy  way  of  defeasance  of  the  covenants,  the  plaintiff  is  not  obliged  to  state  ^"^  *  proviso, 
such  proviso  in  his  declaration ;  if  the  defendant  mean  to  rely  on  it,  it  is  defeTllIlL'^f* 
ineufflbent  on  him  to  shew  it.  (2)  ^^^  covenants. 

Only  so  much  of  the  deed  and  covenant  should  be  set  forth,  as  is  essential  Covenant  need 
to  the  cause  of  action  (S) ;  and  each  may  be  stated  according  to  the  legal  ^"^j^tn'^^^u 
effect,  though  it  is  more  usual  to  declare  in  the  words  of  the  deed.     Thus,  Te^i  efft^t!*^"' 
in  covenant  on  a  lease  for  not  repairing,  the  instrument  was  described  in 
the  decUration  to  be  made  by  the  plaintiff  of  the  one  part,  and  the  defend- 
Mt  of  the  other.     On  the  production  of  the  lease  in  evidence,  it  appeared 
to  have  been  made  by  the  plaintiff  and  his  wife  of  the  one  part,  and  the 
defendant  of  the  other :  —  It  was  held,  that  this  was  no  variance,  although 
piemises  demised  were  the  property  of  the  wife  before  marriage.  (4) 

In  an  action  of  covenant  for  quiet  enjoyment,  the  plaintiff  may  state  Covenant  for 
generally,  that  A.  B.,  lawfully  claiming  title  under  the  defendant,  entered  *J"*^  ^"J^'y- 
hj  virtue  of  such  title  on  the  premises,  without  setting  forth  the  particulars 
ofA.B.'stitle.(5) 

Omitting  a  word  where  the  context  supplies  it,  or  inserting  a  wrong  Omitting  a 
vord,  where  the  context  corrects  the  mistake,  is  no  variance.  (6)     There-  ^o''*'»  ^^«*>  **^® 
foie,  if  on  oyer  of  a  bond,  the  obligees  are  described  as  commissioners  ^i^  ^^  ^r^n. 
^ng  under  an  act  of  parliament  for  the  regulation  of  the  duties  on  as-  sertingawron^ 
■ttaed  taxes,  and  in  the  bond  the  duties  are  stated  to  be  the  duties  of  as-  r*'^'  "^"^^r. 

^  the  context 

sened  taxes,  this  is  no  variance.  (7)   So  in  covenant,  where  the  declaration  corrects  the     . 
•ttted,  that  the  defendant  covenanted  to  pay  a  certain  suni  of  money  at  a  ™»stake. 
certain  time  upon  oyer,  and  the  covenant  appeared  to  be  to  pay  the  money 
at  that  time,  and  also  at  a  particular  place ;  to  which  the  defendant  de* 
nurred,  and  assigned  the  variance  as  a  cause  of  demurrer :  —  It  was  held,, 
that  there  was  no  material  variance.  (8) 

(1)  Bomery,  A§hfordt  S  Bing.  322.  breach.  DmntUutr.  Weymouth  {Lord),  Cowp. 

(2)  EBioa  V.  Blake^  1  Lev.  88.  Sir  T.  665.  In  covenant  for  rent,  a  ^breach  that 
'^pn.  65.  Bv&ivant  v.  Hdtmanj  Cro.  Jac.  the  defendant  had  not  paid,  without  saying 
'^'  **  or  his  assigns,**  was  held  good,  because  tho 

(3)  Ihm&ut  V.  Weymouth  (Lord),  Cowp.  court  would  not  presume  an  assignment. 
«5.    Price  yr.  Fletcher,  ibid,  727,  London  (Mayor  of)  y.  Tench  (Sir  Fieher), 

(4)  Anuildy.RevouU,4MooTe,  66.  1  B.&  Bull.  N.  P.  164. 

».  4491,  vide  etiam  WUton  v.  BramhaU,  1 Y.  &  (5)  Hodgrnn  v.  E.  I.  Comp.  8  T.  R.  278. 

'.  2.  The  proper  mode  of  declaring  m  cove-  (6)  Loveland  v.  Knight,  1  M.  &  R.  597. 

jwt  on  a  lease  is,  to  set  out  that  by  inden-  3  C.  &  P.  106. 

^oertatn  premises  therein  mentioned  were  (7)  Ibid. 

*|nMjd,  without  stotinff  them  particuUrly,  (8)  Paine  v.  Emery,  4  Dowl.  P.  C.  191. 

■•Wt  amongst  other  things  to  a  proviso,  seU  1  Gale,  266. 

™g  out  the  substance  of  the  covenant  and  the 
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charge  do  va- 
riance. 


Efiect  of  per- 
ception of 
rents,  &c.  by  a 
receiver,  in  a 
suit  instituted 
before  time  of 
assignment  to 
covenantee. 


DscLARAnov.  In  M*6enms  ▼•  England  (I)  the  declaration  stated,  that  the  defeDdant 
Where  omission  ^^^  ^°^  ^«  ^*  ^^^  deceaaed,  by  deed  granted  an  annuity  or  rent  ehaige 
of  one  of  the  to  the  pLuntiff ;  and  that  the  defendant  and  W.  £.  did  thereby  coTeoantto 
annulty*or*rent  P*^^  *^  same:  breach,  the  non  payment;  plea^  wm  eHfaetmnL    By  the 

deed  given  in  evidence  it  appeared,  that  the  defendant  joined  with  W.  L 
in  the  grant  of  an  annuity,  or  assignment,  or  rent  charge,  tiie  interest  of 
which  at  the  time  of  the  grant  was  solely  vested  in  W.  £. :  but  which  ms 
held  to  be  no  variance. 

In  an  action  upon  covenants  for  title  contained  in  a  deed  of  aaaigi- 
ment,  it  appeared  upon  the  declaration  and  the  deed  of  asngnment  Mt 
out  on  oyer,  that  the  assignment  was  made  to  the  plaintiff  in  1816,  bjr 
a  person  to  whom  the  lands  in  question,  with  other  lands,  had  been  by 
deed  in  1800  vested  in  a  trustee  to  raise  by  sale,  mortgage,  or  dendae  rf 
any  part  of  the  lands,  a  certain  sum.  This  trust  deed  was  recited  ia  the 
assignment  The  breach  of  covenant  assigned  was,  the  perception  of  the 
rents  and  profits  of  these  lands  by  a  receivet  appointed  by  the  coait  tt 
Chancery,  in  a  suit  instituted  before  the  time  of  the  assignmentt  for  the 
purpose  of  carrying  the  trusts  of  the  deed  of  1800  into  executioD,  and  a 
sale  in  such  suit,  whereby  the  plaintiff  was  put  out  of  possession.  It  was 
contended,  on  general  demurrer  to  the  declaration,  that  the  deed  of  1800 
being  recited  in  the  deed  of  assignment,  neither  such  deed  of  1800,  nor  the 
loss  of  possession  occasioned  by  carrying  it  into  effect,  could  be  coosdered 
as  a  breach  of  the  covenants  for  title,  but  should  be  taken  as  an  exeeptkiB 
from  the  general  words  of  the  covenant  in  the  deed  of  assignment  i^HeMj 
that  the  demurrer  could  not  be  sustained. 

In  Ckybume  v.  Piercy{i)  it  was  stated  in  the  declaration  in  the  wordi  ^ 
the  assignment,  that  the  granting  parties  to  the  assignment  granted,  bar- 
gained, sold,  and  assigned^  &c. :  upon  the  deed  set  out  on  oyer  it  sppeared, 
that  the  deed  operated  as  an  assignment  of  one  and  the  confirmation  of  the 
others.  Upon  special  demurrer  on  this  ground  it  was  held,  that  the  dedut- 
tion  was  sufficient ;  Chief  Justice  Bushe  observing,  '<  The  rule  ie^  that  ia 
Bu^^'^^r^  setting  forth  in  pleading  a  title  by  conveyanoe,  it  is  necessary  to  set  forth  the 
burnt  V.  rurey.  Conveyance  according  to  its  legal  operation.    But  this  rule  has  never  beat 

extended  to  cases  where  the  conveyance  is  stated,  not  for  the  puipoee  of 
setting  forth  the  title,  but  as  the  foundation  of  an  action  of  covenant  Tbe 
reason  of  this  distinction  is  obvious.  When  title  is  essential  to  the  action,  ai 
in  replevin,  and. a  party  accordingly  takes  upon  himself  to  set  out  his  titi^  it 
is  incumbent  on  him  to  shew  the  court  what  his  title  is,  and  he  is  not  to  eaO 
upon  the  court  to  make  out  title  for  him."  (3)  **  But  in  an  action  of  cove- 
nant it  is  immaterial  to  the  action  under  what  conveyanoe  the  plaintiff  hokk 
The  conveyance  b  set  forth  to  shew  the  covenant,  and  not  for  the  purpose 
of  making  titles  to  the  lands.  Accordingly,  it  will  be  found  that  all  eases  in 
which  the  rule  of  pleading  a  conveyance  according  to  its  legal  operation 
has  been  applied,  are  cases  in  which  the  conveyance  was  set  forth  for  the 
purpose  of  shewing  title.  This  distinction  is  taken  by  Mr.  Justice  Hdroj^ 
in  Moore  v.  Plymouth  {Lord)  (4)  :  he  says,  •  In  deducing  title,  I  have  an- 


Rule  to  set 
forth  in  plead- 
ing a  title  by 
conveyance,  as 
the  foundation 
of  an  action  of 
oovenani 

Judgment  of 


(1)2  Hudson  &  Brooke  (Irish),  577. 
(2)  Smith  &  Batty  (Irish),  412. 


(S)  Pollexfen*a  judgment  in    BolKr  v. 
Ladty  3  Lev.  291. 
(4)  S  B.  &  A.  70. 
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dentood  it  to  be  an  established  rale,  that  conveyanoes  are  to  be  pleaded  as  Becj^k^wk. 
they  operate:  that  rale  however  does  not  apply  to  an  action  on  a  deed  of 
oorenant :  in  such  an  action  it  is  stated,  that  by  a  certain  deed,  it  was  wit** 
iMBied  that  the  party  covenanted ;  the  title  in  that  case  is  not  deduced.*  "(I) 

A  declaration  alleging,  that  by  indenture  purporting  to  be  made  between  Inferential 
pIsiDtiff  and  defendant,  it  was  wiimened  that  defendant  covenanted :  —  It  ^^^^^^ 
was  held  to  be,  after  plea,  snfficiently  certain.  (2) 

Where  an  indenture  of  lease  contained  a  proviso,  that  if  a  certain  event  Where  cove- 
should  happen  after  the  executioii  of  the  lease,  the  rent  reserved  should  be  '^"^^'^.t  k« 

*  *  ^  prtwuo  may  be 

ndooed :  —  It  was  bdd,  that  in  an  action  of  covenant  for  non  payment  of  declared  upon 
Kot,  the  covenant  might  be  declared  upon  as  an  absolute  covenant  (3)         "'  absolute. 

In  an  action  of  covenant  against  a  surety  in  an  annuity  bond,  who  had  Where  iocon- 
beemae  bound  to  pay  in  twenty-eight  days  from  the  time  specified  for  pay-  ^^n'!^^^'^ 
Dent  by  the  grantor,  in  case  of  failure  by  the  latter,  the  declaration  by  rejected  as  sur- 
ajitake  stated,  that  the  payment  had  become  due  from  the  surety  on  the  plusage. 
4mj  OB  which  it  had  become  due  only  from  the  principal :  -^  It  was  held, 
that  as  the  bond  and  covenant  were  upon  the  whole  set  forth  with  sufficient 
eertainty  to  prevent  any  reasonable  mistake  as  to  the  ground  of  action,  the 
iseooiistent  all^ation  might  be  rejected  as  surplusage.  (4) 

Ib  covenant,  the  plaintiff  in  his  declaration  (atter  proJM)  averred,  that  Where  the 
the  defendants,  for  the  considerations  in  the  deed  contained,  covenanted  ^""'^  T^l^^I^T 

.  sume,  that  the 

that  they  would  noi  do  certain  acts.    The  defendants  pleaded,  that,  as  the  deed  disclosed 
perfeimanee  of  the  covenants  in  the  indenture  mentioned  would,  for  a  term,  *  sufficient  le- 

m\,  consider- 

piefeot  them  from  carrying  on  their  trade,  they  were  in  restraint  of  trade  ^q. 
aod  illegal:  —  It  was  held,  that  as  the  defendants  had  not  craved  oyer  of 
the  deed,  nor  demurred  to  the  declaration  on  aceount  of  any  supposed  in- 
loiBcieney  of  consideration  in  the  deed,  as  set  out  theveia,  the  court  (the 
covenants  being  reasonable)  would  presume,  that  the  deed  disclosed  a  suf- 
fioeni  legal  consideration.  (5) 

Where  in  one  count  it  was  alleged,  that  the  bishop  of  Raphoe  was  seised  SaiBcient  alle- 
«  of  fee,  in  right  of  his  bishopric,  of  the  miU  of  R.,  and  in  a  subsequent  ^^'''^^^*^ 
want  the  plaintiff  deckred,  as  sncceasor:  on  a  covenant  with  hk  prede-  in  fee  in  right 
tmotf  that  if  the  lessee  should  grind  grain  growing  on  the  premises  demised  of  his  bishopric, 
to  him,  at  any  mill,  save  the  mill  belonging  to  the  bishop  for  the  time 
Mng^  he  should  pay  to  the  lessor  and  his  suocessora  5s,  for  each  barrd  of 
puk  ao  ground,  as  if  the  same  had  been  due  for  rent : «—  It  was  held,  that 
H  aofficiently  appeared  in  this  count,  by  reference  to  the  former  count, 
^  the  bishop  for  the  time  being  was  seised  of  the  mill  of  R.  in  right  of 
his  bishopric,  and  that  the  covenant  was  not  personal  to  the  lessor,  and  that 
it  was  not  necessary  in  a  declaration  on  a  lease  made  by  an  ecclesiastical 
poiOD,  to  shew  that  it  was  a  lease  made  conformably  to  the  enabling 
Mntss  10  &  11  Car.  1.  (Ir.)  c.  8.  and  S5  Geo.  S.  (Ir.)  c.  28.  (6) 

(1)  In  support  of  the  demurrer  the  fol-  (2)  Baynon  v.  Baileif,  8  Bing.  256      1 M. 

loving  oases  were  cited : — George  v.  Butcher,  &  Sc.  SS9. 

S  Vent  140.     Earl  of  Clanriekarde^i  cau^  (3)   Grogan  v.  AfcMon,   1  Alcock  &  N»- 

Hob.  275.    2  Saund.  178.  n.     Co.  Litt.  45.  pier  (Irish),  366.,  anU,  1064—1066. 

(•.)  nm\.  Barker,  1  B.  &  C  358.    Ckttter  (4)  ffeam  v.  CoU,  I  Dow,  459.  468. 

».  WiBaM,  2  SftUBd.  96.     Co.  Litt  SOS.  (a.)  (5)  Homer  v.  Aekford,  11  Moore,  91.    S 

CooLDig.  PlMder(C),S0,31.   SaehevereU  Bing.  322. 

i.Froggatt,  2  Sumd.  366.  «.   Moore  v.  JVy-  (6)  Raphoe  (Bishop  of)  y.  HawkettPorO, 

«0itfA  (Lord),  3  B.  &  A.  66.     Qmgley  r.  1  Hudson  &  Brooke(Irish>  606. 
^viny,  2  Fox  &  Smith  (Irish),  224. 
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DscLAEATioN.  WhcFe  E  declaration  in  covenant  by  the  reversioner  against  A.»  the  as- 
WhereffrantoM  **S°®^  ^^  *  ^®®*®  ^®'  years,  (granting  license  to  B.  to  continue  a  certain 
have  not  the  channel  open  through  the  bank  of  a  navigable  river,  upon  certain  coot 
l^fih'tho  deed  ^^'*^°*>)  Stated,  that  the  grantors  had  the  entire  right  and  absolute  poB- 
asset  out  in  the  session  of  the  channel,  and  full  power  to  grant  the  use  of  it  to  B^  and  it 
declaration,  appeared  from  the  indenture,  that  they  were  described  merely  as  the  persons 
gmnt!     ^        ^^^  ^^  ^^^  greatest  proportion  or  share  in  the  profits  of  the  navigation, 

and  that  they,  by  virtue  of  all  or  any  powers  and  authorities  vesting  in  or 
enabling  them,  granted  the  license  to  B.,  his  executors,  administrators,  and 
assigns :  —  It  was  held,  that  this  was  a  variance,  as  the  grantors  had  not 
the  privilege  which  the  deed  as  set  out  in  the  declaration  purported  to 
grant.  (1) 
PoHcy  of  as-         Where  a  declaration  stated,  that  by  indenture,  the  defendant  covenanted, 
▼oidTif  iMured  ^^^^  ^^  would  at  any  time  or  times  thereafter  appear  at  any  office  or  oflSccs 
went  beyond      for  the  insurance  of  lives  within  London,  or  the  bills  of  mortality,  and 
the  limits  of      answer  such  questions  as  might  be  asked  respecting  his  age,  &c  in  order 
*"^^'  to  enable  the  plaintiff  to  insure  his  life,  and  should  not  afterwards  do  or 

permit  to  be  done  any  act  whereby  such  assurance  should  be  avoided  or 
prejudiced;  and  then  alleged  the  defendant's  appearance  at  the  Rock  Life 
Assurance  Company,  and  that  the  plaintiff  insured  the  defendant's  life  vith 
that  company,  by  a  policy  containing  a  proviso,  that  if  the  defendant  went 
beyond  the  limits  of  Europe,  the  policy  should  be  void,  notwithstanding 
which  the  defendant  went  beyond  the  limits  of  Europe : — It  was  held,  on 
special  demurrer,  that  the  declaration  was  bad  for  want  of  an  averment, 
that  the  defendant  had  notice  that  the  policy  was  effected :  ^-  and  it  seems, 
that  if  such  notice  had  been  given,  the  defendant  would  have  been  bound 
to  notice  the  conditions  of  the  policy.  (2) 
BsKACH.  The  breach  may  be  assigned  in  the  negative  of  the  covenant  genendlyi 

Breach  may  be  or  according  to  the  legal  effect  (5) 

assigned  in  the  j^  covenant,  "  that  the  grantor  has  good  right  and  lawful  authority  to 
covenant  ge-  &^^^W  the  breach  may  be  as  general  as  the  covenant,  foUowing  the  words 
nerally,  or  ac-  thereof  in  the  negative,  as  it  lies  more  properly  in  the  knowledge  of  the 
lesal  effect.  ^    lessor,  what  estate  he  had  in  the  land  which  he  demised,  than  in  the  lessee. 

who  was  a  stranger  to  it  (4*) 
Plaintiffshould      The  plaintiff  should  not  qualify  the  negative  words  of  his  breach  by 

not  qualify  the  |^(j|(|in2  affirmatively  other  matters  of  breach.  In  covenant  to  allow  a  business 
negative  words  ^  ^ 

of  his  breach  by  to  be  carried  on  in  a  certain  shop»  a  breach  that  defendant  improperly  shut 
adding  affiraaa-  up  the  shop  is  sufficient,  without  alleging  that  the  shop  was  shut  up  at  an* 

tively  other  . ,  .  ,.  /-v 

matters  of         reasonable  or  improper  times.  (5) 

breach.  If  the  covenant  be  in  the  disjunctive,  the  breach  ought  to  state,  that  the 

IMsjunctive  co-  defendant  did  not  do  one  act  or  the  other.  But  where  the  covenant  was  to 
▼enant. 


*'  pay  or  cause  to  be  paid  a  sum  of  money,*'  it  was  held  sufficient  in  assign- 

ing  the  breach,  to  state,  that  the  defendant  did  not  pay,  omitting  the  words 

<<  or  cause  to  be  paid,"  for  he  who  causes  to  pay,  pays.  (6) 

Kon  payment        Where  the  reserved  rent  was  made  payable  quarterly  on  the  1st  Febniaryy 
of  rent 

(1)  P&rtmare  (Eart)  ▼.  Bunn,  S  D.  &  R.  (4)  2  Saund.  181.  (a.)     BnuUkaie*i  ea$e, 
145.     1  B.  &  C.  694.  9  Co.  60.  (b.) 

(2)  Vyge  V.    Wak^dd,    8  A.  &  E.  S77.  (5)  Hodffei  ▼.  Gray,  4  Dowl.  P.  C  733. 
6  M.  &  W.  442.  (6)  Ahbtrry  ▼.  Walby^  Str.  231.    I  Saimd. 

(3)  Com.  Dig.  Pleader,«.    2  Saund.  181.  234.  (c.) 
(a. )     Fidmoulh  {Earl  of)  v.  Thomas,  1  C.  /& 

M.  89. 
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1st  Maf,  &C.   The  breach  of  the  covenant  declared  upon  was^  that  between  DcctARATioir. 

a  certain  day  named  and  the  1st  of  April,  1827,  grain  which  grew  on  the 

premises  was  ground  at  other  mills,  whereby  the  defendant  afterwards,  to 

wit,  on  the  day  last  aforesaid,  became  liable  to  pay  the  sum  of  5s,  per 

barrel,  &c.  which  still  remained  due: — It  was  held,  that  an  action  having 

been  brought  after  the  Ist  of  May  (the  next  rent  day),  the  breach  of  the 

covenant  was  sufficiently  averred.  (1) 

In  Saward  v.  Ansteif  (2)  the  defendant  purchased  an  estate  charged  with  Non  payment 
an  annuity  to  M.  S.,  and,  as  part  of  the  bargain,  covenanted  to  pay  the  of  •°"»*»*y- 
annuity,  and  to  indemnify  the  vendor  against  any  charge  in  respect  of  it* 
In  a  declaration  on  this  covenant,  the  breach  alleged  was,  the  non  payment 
of  the  annuity ;  without  adding  that  the  vendor  had  been  thereby  damnified, 
which  was  held  sufficient  on  demurrer. 

In  covenant  by  a  master  against  his  servant  (3),  on  a  covenant  not  to  buy  Covenant  by 
or  sell  without  the  master's  leave,  within  two  years ;  the  breach  assigned  hS^y^^Tfor 
was,  that  defendant  had,  diversis  diehus  et  vicibusy  between  such  a  day  and  buying  and 
such  day,  sold  to  H.,  and  to  several  other  persons  unknown,  goods  to  the  ^}^^S  without 
value  of  100/. :  upon  this  allegation  issue  was  taken,  and  after  verdict  for 
the  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the  breach  was  un- 
certain as  to  times  and  persons  :  to  which  Chief  Justice  Holt  said,  that  in 
covenant  it  was  sufficient  if  a  general  breach  were  assigned,  and  that  the 
breach  in  question  was  certain  enough ;  *^  for  it  is  so  described,  that  if 
another  action  be  brought,  the  defendant  may  plead  a  former  recovery  for 
the  same  cause,  and  aver  this  to  be  the  same  selling.*' 

If  this  breach  be  so  general,  that  the  subject-matter  of  the  complaint  is  Breach  will  be 
not  shewn,  it  will  not  be  sufficient :  thus,  in  Warn  v.  Biekford  (4),  an  as-  ^^  ^"^^  "^ 
signment  of  a  breach  of  covenant  in  general  words,  although  in  the  words  matter  of  the 
of  the  covenant,  was  held  ill  upon  a  demurrer  to  the  defendant's  plea,  complaint  be 
because  the  assignment  did  not  shew  any  particular  act  of  the  plaintiff,  nor 
in  what  particular  respect  he  had  refused  to  act,  which  amounted  to  a 
breach  of  his  covenant     And  such  bad  assignment  is  not  cured  by  plead- 
ing over  a  set-off  of  a  demand  (claimed  in  a  different  right  from  that  in 
which  the  plaintiff,  who  was  an  administratrix,  sued)  to  a  declaration  in 
covenant  for  unliquidated  damages. 

A.  and  6.  are  lessees  of  a  coal  mine,  A.  being  also  lessee  in  trust  for  Declaration  m- 
himself  and  B.  of  land  adjoining,  necessary  for  the  working  of  the  mine,  cove-  sufficient  for 
nanted  with  C.  thiat  he  would  do  nothing  whereby  an  annuity,  charged  (with  ![^hat  manner" 
power  of  entry  upon  the  mine,  &c*  and  sale,  in  case  the  annuity  should  be  acts  complained 
in  arrear)  upon  the  profits,  which,  after  payment  of  the  rent,  taxes,  &c  then  ^p^^t^*** 
charged  thereon  might  be  made  under  the  leases  of  the  mine  and  land,  by  annuity, 
the  sale  of  the  coal  or  otherwise,  could  be  impeached.   In  an  action  on  this 
covenant,  C.  assigned  as  breaches,  1st,  that  A.  surrendered  the  land,  and 
took  a  new  lease  to  himself  and  B.  jointly,  in  trust  for  other  persons, 
whereby  the  annuity  became  and  was  impeached,  and  the  plaintiff  lost  his 
remedies  to  enforce  it ;  2d,  that  A.  and  B.  accepted  a  new  lease  of  the  land, 
at  an  increased  rent,  and  in  other  respects  upon  less  advantageous  term^, 

(1)  Raphoe  (BUhop  of)  v.  ffawke$worthj     Gale  ▼.  Reed,  8  East,  84.     JBarton  v.  Webb,  & 
1  Hudson  k  Brooke  ( Insh),  606.  T.  R.  459. 

(2)  2  Bing.  51 9.     10  Moore»  55.  (4)  7  Price,  55a,  ei  vide  9  ibid.  43. 
(9)  Farrom  r.Ouvalkr,  1  Salk.  139.  cit. 
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DsCLAKATIOir. 


Eviction  of 
signee. 


Covenant  to  do 
or  forbear  a 
specific  act. 

Informal  as- 
signment of 
breach  of  co- 
venant, will  be 
cured  after 
judgment  bj 
defiiult. 

pEonKT. 

Where  deed  is 
pleaded  with 
jmfertf  the  op- 
posite party 
can  have  oyer. 

Unless  tfaefe 
have  been  a 
proftftj  oyer 
cannot  be 
prayed. 

Where  oyer  is 

generally 

craved. 

Where  jwq/er< 
of  deed  will  be 
deemed  unne- 


Excuse  for 
omission  of 
profert  travera- 
able. 

Where  prq/%r/ 
should  be  made 
of  releases. 


for  the  fraudulent  purpose  of  obtaining  from  the  leawMr  a  demise  of  mines 
under  the  land*  upon  terms  advantageous  to  A.  and  B.,  whereby  the  annuity 
became  and  was  impeached ;  5d,  that  A.  and  B.  assigned  (amongst  oUier 
things)  such  neighbouring  mine  and  the  land  to  D.,  whereby  the  annuity 
became  and  was  impeached : — It  was  held,  that  the  declaration  was  insuf- 
ficient, for  not  shewing  in  what  manner  the  acts  complained  of  operated  to 
impeach  the  annuity.  (1) 

In  an  action  for  a  breach  of  covenant  on  the  defendant's  demise,  for  not 
having  a  good  title  to  demise  for  the  whole  of  the  term  demised,  whereby 
the  plaintiff's  assignee  of  the  lease  was  evicted,  and  the  plaintiff  put  to  cosU ; 
in  an  action  against  him  by  such  assignee,  for  such  eviction,  the  plaintiff 
must  shew  who  evicted  the  assignee ;  and  merdy  stating  lliat  a  third  persoB 
was  seised  in  fee  of  the  premises,  and  that  the  assignee  was  evicted  generally^ 
is  not  sufficient  (2) 

If  the  covenant  be  to  perform  or  forbear  a  specific  act,  an  assignment  of 
the  breach  in  the  words  of  the  covenant  will  be  sufficient  (3) 

However  informally  a  breach  of  covenant  may  be  assigned  in  a  declare 
ation,  yet,  after  judgment  by  default,  the  court  will  pronounce  sudi  judgment 
as  will  meet  the  justice  of  the  case,  notwithstanding  the  informality.  (4') 

In  all  cases  where  a  deed,  &c.  is  pleaded  with  profert  (sy,  ekther  by  the 
plaintiff  or  defendant,  the  other  party  may  have  oyer  of  it  (6),  provided  the 
profert  have  been  necessary  (7)9  and  may  then  set  it  forth  in  his  plea  if  he 
wiU.  Unless  there  have  been  a  profert^  however,  oyer  cannot  be  prayed  ; 
and  therefore,  if  a  deed  be  pleaded  without  pnfert,  the  other  party  should 
demur  specially  for  the  want  of  it,  particularly  if  it  be  essential  to  his  plea, 
&e,  that  the  deed  should  be  set  forth.  (8) 

Oyer  is  generally  craved,  where  it  is  essentially  necessary  that  the  deed* 
&c  pleadedy  should  be  set  forth,  before  the  party  craving  oyer  can  plead* 
So,  if  any  part  of  a  deed  which  ought  to  be  stated,  be  omitted  in  a  decla- 
ration, &C.  or  if  the  deed  be  erroneously  stated,  the  other  party  should  set 
forth  the  deed  upon  oyer  and  demur.  (9) 

When  A  profert  or  an  excuse  for  the  omission  is  unnecessary,  an  allegation 
making  the  prrfert  will  be  considered  as  surplusage,  and  will  not  entitle  the 
other  party  to  oyer.  (10)  An  excuse  for  the  omission  of  profert  is  traversable, 
and  should  always  be  in  strict  accordance  with  the  fact  (11) 

In  an  action  of  covenant  on  an  indenture  of  lease  by  tenants  in  common, 
where  the  moiety  of  one  of  the  plaintiffs  is  alleged  in  the  declaration  to  have 
been  conveyed  to  him  by  lease  and  release,  but  no  profert  is  made  of  the 
deed  of  release  :*«— It  was  held  on  special  demurrer,  that  the  deed  was  on  thia 
ground  defective^  the  deeds  of  lease  and  release,  although  contained  in  the 
same  instrument,  being  separate  and  distinct  deeds,  and  the  latter  deriving 
its  entire  efficacy  from  the  common  law.  (12) 


<1)  Pitt  V.  maianu,  4  N.  &  M.  412.  8 
A.&E.  419. 

(2)  Fraser  v.  8key,  2  Chitt  646. 

(5)  Vigmiot't  case,  8  Co.  162.  Manh  v. 
BuUed,  5  B.  &  A.  507. 

(4)  Brooktt  Y.  ffeberd,  8  D.  &  R.  69. 
<5)  Pott,  1162.  tit  Now  BST  Factum. 

(6)  The  term  **oyer"  does  not  import 
inapectioD  of  the  deed ;  and  where  an  ixiepec- 
tion  is  required,  it  must  be  obtained  either 
by  summons  or  by  application  to  the  court 


(7)  Jioberttw,Jrthur,2Mk.49'r.  Iti 
that  the  demand  of  oyer  is  a  kind  of  plea. 
Sibid.  119. 

(8)  Archb.  by  Oiitty,  1059. 

(9)  Stibbt  v.  Ciouffh,  Str.  227.     1  Saund. 
317.  n.     2  ibid.  366. 

(10)  MarrWt  east,  2  Salk,  497. 

(11)  1  Saund.  9.,  pottf  1162.  tit  Novsar 
Factux. 

(12)  FMlandv,fftalfilALeockSt'SMfwr 
(Irish),  164. 
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84*.  Pleadings. 

Id  covenant  there  is  strictly  no  plea  which  can  be  termed  a  general  issue,  Plbadimos. 
fiir  nan  est  factum  only  puts  in  issue  the  fact  of  sealing  the  deed ;  and  non 
imfregii  camvaitionem  and  nil  debet  are  insufficient  pleas  (1) ;  and  therefore 
most  matters  of  defence  must  be  pleaded  specially.  (2) 


I,  Cfthe  Plea  of  other  Covenants  in  Bar.  Of  the  Plsa 

or  OTHXK  Co- 

A  covenant  in  one  indenture  cannot  be  pleaded  in  bar  of  a  covenant  in  vxnahts  ik 
another  indenture,  except  such  be  a  defeasance  of  the  former ;  for  perhaps  ^^^  ^ . 
the  injuries  may  not  be  equal.  one  indenture 

Thus,  a  plaintiff  declared,  that  the  defendant  by  indenture  covenanted  to  cannot  be 
pay  him  SOOiL  per  annum  so  long  as  his  wife  should  live  with  and  be  sup-  ^^  anoth^  in- 
ported  by  the  plaintiff;  and  that  one  quarter's  salary  was  then  in  arrear ;  the  denture,  except 
defendant  pleaded,  that  afterwards  there  was  another  indenture  made  be-  ^^^  ^  oruie 
tween  the  same  parties,  that  whenever  the  defendant  and  his  wife  should  former. 
come  to  cohabit  together  the  allowance  should  cease :  and  pleaded  further 
that  they  did  cohabit ;  which  on  demurrer  was  ruled  to  be  a  bad  plea,  and 
that  the  defendant  could  have  an.  action  on  his  indenture,  but  could  not 
plead  it  in  bar  to  a  covenant  in  the  other.  (3)    A  defeasance  by  another  ^^^re  defea- 
deed  may,  however,  be  so  pleaded  in  bar :   but  the  second  deed  must  sance  by  an- 
appear  to  be  intended  to  operate  as  a  defeasance,  and  contain  proper  words  ^"J[d^^^ 
for  that  purpose,  '<  as  reciting  the  first  deed,  and  declaring  it  to  be  thereby  bar. 
void."  (4) 

But  one  covenant  in  a  deed  may  be  pleaded  in  bar  to  a  covenant  in  the 
sanoie  deed ;  for  the  sense  of  the  parties  is  to  be  collected  from  the  whole  of 
the  deed.  Thus,  on  a  covenant  for  rent,  the  defendant  was  allowed  to 
plead  another  covenant  in  the  same  indenture,  viz.  "  that  he  (as  lessee) 
might  retain  so  much  of  the  rent  for  repairs  and  charges.'*  (5) 


II.  Nilhaduitin  Tenementis, 

The  defendant  cannot  plead  nil  habuit  in  tenementisy  for  the  indenture  is  Nil  HAxurr  in 

»  ertoppeL  (6)  VZT^ 

So  neither  can  the  defendant  plead  a  plea  which  amounts  to  **  ml  habuit  ^Q^ot  be^ 

in  tenementis^*  though  not  so  in  terms.  pleaded  which 

Thus,  in  Palmer  v.-E5fewM(7)  the  plaintiff  declared  as  assignee  of  the  re-  JXiT^Si^ 

version  from  one  Palmer,  who  had  by  deed  demised  the  premises  in  question  mtntu. 

(1)  Com.  Dig.  Pleader,  2.  (V.4.)  Hodg^        (4)  Qaytan    v.  Kynasion,  and   Lacy  v. 
mn  ▼.  E,  I.  Comp,  8  T.  R.  883.      WMngham    KynatUm,  2  Salk.  573.  575. 

T.  CSDin&,  1  Lev.  183.  (5)  J<An9(m  ▼.  Carre^  1  Lev.  152. 

(2)  Com.  Dig.  Pleader,  2.  (V.  4.)  (6)  Heath  v.  Vemutkn,  3  ibid.  146. 

(3)  GawdeM  ▼.  Draper,  2  Vent.  21 7.  (7)  Str.  817. 
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Pleadinos.  to  the  defendant  for  twelve  yean  then  unexpired ;  the  defendant  pleaded, 
"  that,  ten  years  before  the  making  of  the  lease  to  him.  Palmer  had  sold  the 
reversion  in  fee  to  one  Bragg,"  and  traversed  the  seisin  of  Palmer  as  alleged 
by  the  plaintiff.  To  this  plea  there  was  a  general  demurrer :  and  the  court 
resolved,  1st,  That  the  defendant's  plea  was  tantamount  to  nil  habuit  in 
tenementisy  for  it  denied  the  seisin  in  fee  in  Palmer,  who  had  demised  to 
him  by  deed^  and  so  was  bad  in  law.  2d,  That  the  plaintiff,  who  vas 
assignee,  should  have  the  benefit  of  this  estoppel,  which  runs  with  the  land. 
8d,  That  the  estoppel  need  not  be  replied,  but  might  be  taken  advantage 
of  on  demurrer ;  and  that  the  plea»  in  the  present  case,  was  bad  on  a  general 
demurrer. 

In  Gorman  v.  Hanhn  (1),  the  declaration  stated,  that  on  the  24?th  and 
125 th  of  March  1826,  J.  6.,  and  one  T.  6.,  since  deceased,  by  indentures 
of  bargain,  and  sale,  and  release,  demised  the  lands  of  Kellystown  in  the 
county  of  Carlow,  for  the  life  of  the  said  J.  G.,  yielding  during  the  said 
term  to  the  said  J.  and  T.,  their  heirs  and  assigns,  the  yearly  rent  of 
139/1  12^.  6d.  payable  on  the  25th  of  March,  and  29th  of  September ;' and 
the  defendant  thereby  covenanted  with  the  said  J.  and  T.,  their  heirs  and 
assigns,  to  pay  or  cause  to  be  paid  to  them,  their  heirs  and  assigns,  the  said 
rent  on  the  days  aforesaid.  It  was  averred  that  afterwards,  to  wit  on  the 
28th  of  March  1815,  T.  6.  died;  and  for  a  breach,  that,  on  the  29th  of 
September  1824,  the  rent  for  nine  years  of  the  term  then  elapsed  became 
in  arrear. 
Fleas  which  do  Pleas,  1st,  fum  est  factum  ;  2nd,  that  before  the  making  of  the  indentures 
"?aT?"')1*^  in  the  declaration  mentioned,  to  wit,  on  the  19th  of  May  179a  one  R.  D* 
tenementit  or  to  ^f'^^  seised  in  his  demesne  as  of  fee  in  the  said  lands,  and  being  so  seised, 
non  e§t  factum,  he,  afterwards,  to  wit,  on  that  day,  by  bargain,  and  sale^  and  release,  con- 
veyed the  lands  to  one  M.  G.,  to  hold  to  her,  her  heirs  and  assigns,  for  the 
lives  of  herself,  of  the  said  J.  G.,  and  of  one  R.  L.,  and  she,  being  seised , 
afterwards,  to  wit,  on  the  day  last  aforesaid,  leaving  the  said  T.  G.  her 
eldest  son  and  heir  at  law  ;  whereby  the  same  lands  came  to  and  were 
vested  in  him  as  her  heir;  and  he  became. seised  for  the  lives  of  the  said 
J.  G.  and  R.  L.,  and  being  so  seised,  he  afterwards,  to  wit,  on  the  25th  of 
March  1806,  by  the  indentures  in  the  declaration  mentioned,  released ;  aod 
the  said  J.  G.  by  that  indenture  confirmed  to  the  said  defendants  the  said 
lands  to  hold  for  the  life  of  the  said  J.  G.,  without  this,  that  the  said  T.  and 
J.  released  the  said  lands  in  manner  and  form  as  in  the  declaration  alleged. 
There  was  a  third  plea  which  stated  the  seisin  of  T.  G.  as  stated  in  the 
spcond  plea,  and  averred  that  he,  by  indenture,  released  to  the  defendant 
the  rent  reserved. 

Issue  was  joined  upon  the  first  plea,  and  to  the  other  two  the  defendant 

demurred.     Among  other  causes  of  demurrer  assigned  were,  that  the 

second  plea  amounted  to  nil  habuit  in  tenemenHsy  and  to  a  plea  of  ncn  ed 

factum.    Joinder  in  demurrer :  but  the  court  overruled  the  demurrer,  and 

gave  judgment  for  the  defendant 

Temint  cannot        A  tenant  cannot  set  up  any  objection  to  the  title  of  his  landlord  under 

ob'ection  to        whom  h.e  holds.     Thus,  if  both  lessee  and  lessor  sigh  a  lease^  the  former  w 

the  title  of  his    cstopped  to  plead  nil  habuit  in  tenementis  to  an  action  of  debt  for  rent  by 

landlord. 

(1)2  Hudson  &  Brooke  (Irish),  16.     '- 
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file  lessor.  (1)  "^  In  an  action  of  covenant  for  rent  on  an  indenture  brought     Plbadixq*. 
by  the  assignees  of  the  lessor  (a  bankrupt),  the  lessee  cannot  plead  that  the 
lessor  nil  kahuit  in  tenementU.  (2) 

So  likewise  in  ffodson  v.  Sharpe  (3)  it  was  held,  that  a  lessee  of  lands  in 
the  Bedford  Level  could  not  object  to  an  action  by  his  landlord  for  a  breach 
of  covenant  in  not  repairing,  that  the  lease  was  void  by  stat  15  Car.  2. 
c  17«  for  want  of  being  registered ;  Lord  Ellenborough  observing,  '^Doe  v.  Judgment  of 
Barber  (4f)  was  an  action  against  a  stranger  to  the  title  of  the  lessor,  and  i^^^g^  ^" 
therefore  the  defendant  was  not  estopped  from  disputing  it ;  but  in  Cooke  Hodaon,  v. 
V.  Loxky  (5),  which  was  an  action  for  use  and  occupation  by  a  rector  against  ^^^'TP^* 
his  tenant  of  the  glebe  lands,  the  defence  attempted  to  be  set  up  wad,  that 
the  rector  had  been  simoniacally  presented,  which  would  have  avoided 
Mb  title  to  the  rectory :  but  the  court  agreed,  that  it  was  a  universal  rule> 
that  a  tenant  should  not  be  permitted  to  set  up  any  objection' to  the  title  of 
his  landlord  under  whom  he  held ;  that  this  was  not  a  mere  technical  rule, 
but  one  founded  in  public  convenience  and  policy.  Here  the  lessee  has  all 
the  benefit  which  he  could  derive  under  the  lease ;  and  now  he  sets  up  an 
objection  to  it,  that  it  is  not  registered,  which  he  shall  not  be  permitted  to 
do.  The  act  no  doubt  meant,  for  the  protection  of  titles,  that  leases  and 
conveyances  within  this  district  should  be  registered ;  that  every  person 
interested  in  the  inquiry  might  know  in  whom  the  title  to  any  such 
land  was;  and  therefore,  as  against  persons  who  have  been  deceived 
by  the  omission  to  register,  or  even  as  against  those  who,  without  bdng 
deceived,  knew  that  the  act  had  not  been  complied  with,  and  relied  on  it, 
the  legal  objection  might  prevail  at  law ;  but  not  as  between  the  parties 
themselves  to  the  lease,  between  whom  the  act  was  not  meant  to  operate." 

To  an  action  by  a  lessor  for  a  breach  of  covenant,  on  an  indenture  of  Where  lessee 
lease  in  not  repairing,  &c.  the  lessee  cannot  plead  in  bar,  that  the  lessor  had  ^'^  P^^ 
only  an  equitable  estate  in  the  premises ;  for  that  is  tantamount  to  a  plea  only  an  equi- 
of  nil  habuit  in  tenemeniis*    But  seemingly,  the  lessee  is  not  estopped  from  table  estate, 
shewing,  that  the  lessor  was  only  seised  in  right  of  hb  wife  for  her  life,  and 
that  she  died  before  the  covenant  broken ;  because  an  interest  'passed  by 
tiie  lease.  (6) 

In  order  to  give  a  party  the  benefit  of  an  estoppel,  in  all  cases  where  it  To  giveapartj 
is  necessary  to  set  forth  a  title,  a  good  title  must  appear  on  the  face  of  the  ^®  benefit  of 
declaration.    Thus,  in  Noke  Y.Awder(7)  it  was  resolved,  that  although  ^^titi^ust 
the  court  would  not  intend  a  lease  to  be  good  by  estoppel  only,  yet  where  appear  on  the 
it  appeared  on  the  face  of  the  declaration  to  be  so,  the  assignee  of  such  a  clanUlon.^ 
lease  could  not  maintain  an  action  for  the  breach  of  any  of  the  covenants 
contained  in  the  lease.  (8) 

Where  a  lease  by  indenture  takes  efiect  in  point  of  interest,  which  in*  Where  parties 
terest  way  be  co*extensive  with  the  lease  in  point  of  duration,  but  in  fact  Jfenotestopped 
determines  before  it,  the  lease  may  then  be  avoided,  and  the  parties  are  the  fiicta  which 
not  estopped  from  shewing  the  facts  which  determined  the  lease.  As  where  determined  tha 

lease. 


(1)   Wilkins  t.  Wingaie^  6  T.  R.  62. 
(8)  Fkwkar  t.  MamUnff,  7  ibicL  537. 

(3)  10  East,  350. 

(4)  2  T.  R.  749. 

(5)  5  ibid.  4. 

(6)  Blake  v.  Foster,  8  ibid.  487. 


(7)  Cro.  Eliz.  873.  436. 

(8)  Vide  etiam  Ludford  v.  Barber,  I 
T.  R.  86.  Frontin  t.  Small,  2  Ld.  Raym. 
1418.  Str.  705.  WiOs  v.  Back,  2  East, 
142. 
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Whera  defend* 

ant  may  tnu 
veno  tbe  de- 
rivative title  of 
the  plaintiff. 

In  an  action  at 
the  suit  of  the 
assignee  of  a 
termor,  the  de-, 
fendant  can 
traverse  the 
interest  of  the 
plaintiff. 


A.»  lenee  for  life  of  £•»  makas  a  leaae  for  years  by  deed  indeated^  and  thed 
purcdMses  the  rerenion  in  fee ;  afler  which,  B.  dies :  A.  can  avoid  his  own 
lease ;  for  he  may  confess  and  avoid  the  lease,  which  took  effect  io  point 
of  interest,  and  determined  by  the  death  of  B,  (1 ) ;  because  the  tenant  for 
life  had  a  freehold,  which  is  a  greater  estate,  and  the  lease  will  not  require 
any  estoppel  if  the  life  endure^  (2) 

In  covenant  upon  a  lease  for  the  breach  of  a  covenant  running  with  the 
land,  if  the  plaintiff  claim  as  heir^  devisee»  or  assignee  of  the  lessor,  the 
defendant  may  traverse  the  derivoHm  diU  of  the  plaintiff.  (8) 

Although  the  defendant  is  estopped  from  pleading  or  traversing  gmendfyt 
that  the  lessor  was  seised  as  stated  in  the  declaration  (4) ;  yet  in  an  actioB 
at  the  suit  of  the  assignee  of  a  termor,  the  defendant  may  deny,  that  the 
lessor  was  possessed  of  the  residue  of  the  term  in  the  manner  alleged  io  ths 
declaration.  (5) 


NoK  X8I  FAC- 
TUM. 

R^.  Gen.  H. 
T.  4  Will.  4. 
r.  2.  s.  1. 


Where  a  deed 
becomes  part  of 
the  declaration. 


Non  com- 
pliance vith 
the  stamp  laws. 

Qualifications 
not  noticed  in 
the  declaration. 

If  any  cove- 
nant be  altered 
or  erased,  the 
whole  deed  is 
discharged. 

Instrument 
delivered  as 
an  uerow. 


III.  Non  estfouitum. 

By  Reg.  Q&u  H.  T.  4  Will.  4.,  <<  In  debt  on  specialty  or  covoiant,  the 
plea  of  non  est  factum  shall  operate  as  a  denial  of  the  execution  of  the 
deed  in  point  of  &ct  only,  and  all  other  defences  shall  be  specially  plesded, 
including  matters  which  make  the  deed  absolutely  void,  as  well  as  thoie 
which  make  it  voidable." 

Where  in  covenant  a  defendant  craves  oyer  of  the  deed,  sets  it  ovt,  and 
pleads  non  eHjactmny  the  deed  so  set  out  becomes  part  of  the  dedaratios; 
and  the  only  question  at  the  trial  upon  that  issue  is,  whether  the  deed  eet 
out  was  executed  by  the  defendant  (6X  ^  such  other  parties  as  may  be 
stated  in  the  declaration.  (7) 

By  analogy  to  the  oases  decided  on  bills  of  exchange^  the  defendant  msf* 
under  the  plea  of  non  estfadunif  object  to  the  want  of  stamp,  or  alteration 
of  the  instrument  since  it  was  esoeouted.  (8) 

In  an  action  of  covenant  it  b  no  objection  under  the  plea  of  non  ed 
factum^  that  the  deed  contains  material  qualifications  of  the  covenants  let 
out,  which  qualifications  are  not  noticed  in  the  declaration*  (9) 

If  any  covenant  be  altered  or  erased,  the  whole  deed  is  discharged;  for 
the  deed  is  a  complieation  of  all  the  covenants,  so  that,  by  changiag  anj* 
the  deed  remains  no  longer  the  same.  (10) 

Fonnerly  evidence  might  have  been  given  under  the  general  is6tte»  that 
the  instrument  was  delivered  as  an  escrow  and  not  a  deed.  It  would  9em% 
observes  Mr.  Kennedy  (11),  that  <<  such  a  defence  ought  never  to  be  pleaded 
specially,  because  it  admits  that  the  instrument  was  executed  in  point  of 
feet  in  the  terms  alleged,  and  only  denies  that  it  was  intended  to  take  effect 


(1)  1  Inst  27.  (b.>  vide  etiam  Trepo^t 
etue,  6  Co.  15.  (a.)  '  Doe  d.  Barney  v. 
Adams,  2  C.  &  J.  232.  Hia  v.  Saunden,  4 
B.  &  C.  529.  Bmdnea  v.  RoberU,  2  Wils. 
143. 

(2)  OOmtm  v.  Hare,  I  Salk.  275. 
(S)  1  Chitt  PI.  487. 

(4)  Ibid. 

(5)  Carvick  v.  Bhgrave,  1  B.  &  B.  531. 


(6)  SneB  V,  Sndl,  7  D.  &  U.  994.    4B.& 
C.741. 

(7)  WUBon  V.  Wooljryet,  6  M.  &  &  341. 

(8)  Jervis'  Rules*  ISO.  a. 

(9)  Gordon  v.  Gordon,  1  Stark.  294.,  n« 
etiam  2loM  V.  i\irAer,  1  B.  &  C.  S58.    2  » 

&  R.  662. 

(10)  1  Esp.  N.  P.  328.  ciL  2  Ca  28. 

(11)  Rules  of  Fleadhig,  143. 
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at  the  time  of  exeeution  (  the  instrameBt  was  perfect  guotui  the  tealiog  and     Plsaoivos. 
stgiuDg,  &c  though  its  operation  was  deferred ;  and  therefore  the  fact  of 
its  being  delivered  as  an  ewNno^  is  in  the  nature  of  a  defeasance,  and 
ought  to  be  pleaded  as  a  matter  in  confession  and  avoidance." 

By  Stat  9.  Geo.  4>.  c  15.  and  8  &  4  Will.  4.  c.  42.(1),  judges  at  Nisi  Stat  9  Geo.  4. 
Prius  can  amend  records  on  which  the  trial  is  had  in  matters  not  material  will  4*0.^42^ 
to  the  merits  of  the  case ;  they  can  likewise,  instead  of  causing  the  record   Amendment  gf 
or  document  to  be  amended,  direct  the  jury  to  find  the  facts  according  to  records. 
the  evidence,  and  therefore  such  finding  is  to  be  stated  in  such  record ; 
and  notwithstanding  the  finding  on  the  issue  joined,  the  court  in  banco,  if 
they  think  the  variance  immaterial  to  the  merits  of  the  casoi  and  the  mis- 
statement such,  as  could  not  have  prejudiced  the  opposite  party  in  the 
conduct  of  the  action  or  defence,  can  give  judgment  according  to  the  very 
right  and  justice  of  the  case. 

Unless  the  deed  has  been  set  out  on  oyer,  it  will  be  fatal,  if  there  be  any  Eflfect  of  va- 
material  ox  essential  variance  between  the  deed  set  out  and  that  produced :  riance  between 

deed  set  out 

—  but  it  is  no  variance,  when  the  profert  Is  ^  of  the  said  indenture/'  to  and  that  pro- 
give  in  evidence  a  counterpart  (2)  duoed. 

The  plaintiff  should  at  the  trial  produce  the  deed,  and  if  there  be  a  sub-  Fh>dactioii, 

scribing  witness  to  the  deed,  the  execution  should  be^  generally  speaking,  ^  ^^^^ 

proved  by  such  witness.  deed* 

Payment  of  money  into  court  on  one  of  the  breaches  assigned  in  the  Effect  of  pay- 
declaration,  dispenses  (3)  with  proof  of  the  execution  of  the  deed,  although  ^^^J^^^ 
erne  of  the  pleas,  be  the  plea  of  non  est  factum. 

If  pnfert  of  the  deed  in  question  luive  been  made,  and  wm  tH  factum  Profert, 
pleaded^  the  plaintiff  cannot  give  seoondary  evidence  of  its  contents  by 
proving  its  destruction  (4) ;  and  an  amendment  of  the  reoord  by  omitting 

the  pnfatf  will  not  be  permitted.  (5)    If  however  the  deed  be  pleaded  as  Deed  pleaded 

a  lost  deed,  and  found  before  the  trial,  it  may  be  given  in  evidence.  (6)  ^  hanng  been 

Coverture  of  the  defendant,  at  the  time  of  execution,  which  might  have  before  the  trial. 

been  given  in  evidence  under  ncm  eHfoLotum^  must  be  pleaded.  Corertnre  of 

defendant. 


IV.  Non  infregit  Conveniwnem, 
There  does  not  seem  to  be  any  case  where,  upon  demurrer,  mm  infregU  Non  iMraKonr 


conoentionem  has  been  holden  a  good  plea ;  it  cannot  be  pleaded  where  the 
piaintiff  assigns  a  breach  without  setting  forth  the  particulars  of  the  title 
of  a  third  person,  adding,  "  and  so  the  defendant  did  not  keep  his  cove- 
nant," Sec  (7) 

Mr.  Selwyn  (8)  considers,  <'  If  non  infregit  conventionem  can  be  pleaded 
in  any  case,  it  must  be  in  the  single  case^  where  the  declaration  states  a 
single  breach  of  the  covenant  in  the  affirmative^  and  concludes  with  an 
affirmative  allegation,  *  and  so  the  defendant  has  broken  his  covenant'"  (9) 

(1)  Vide  AwWDix.  (6)  Bawley  v.  Ptacock,  2  Camp.  557. 

(2)  P^ttne  ▼.  Morriee,  3  B.  &  Ad.  396.  (7)  Hodgson  ▼.  E,  L  Comp.  8  T.  K.  278. 

(3)  BtmdaU  ▼.  Lynch,  2  Camp.  857.  (8)  Niai  Priua,  529. 

(4)  Smith  ▼.  Wbodiottrd,  4  East,  585.  (9)  Ibid.,  vide  etiam    Pitt  v.  RuMtel,  3 
<5)  Paine  ▼.  BueUn,  \  Stark.  74.  Lev.  19.     Taylor  v,  Needham,  2  Taunt.  278. 


CONVIKTIO- 
MKX. 


1164 


COVENANT. 


Plkadiwos.         JVofi  infreffii  eonvetUionem  is  not  an  issuable  plea  to  a  breach  of  covenant 
assigned  in  the  negative.  (1) 

Where  there  are  mutual  covenants,  one  cannot  be  pleaded  in  bar  of  the 
other.  (2) 


Fkafoemamcb. 

AffirmatiTeand 
negative  cove* 
nanta. 


DiagunctiTe 
coTenants. 

For  the  acts  of 
a  stranger. 

Issue  cannot 
be  taken  on  a 
general  aver- 
ment of  per- 
formanoe. 


Covenantor 
prevented  firom 
performing  his 
covenant. 


V.  Performance. 

If  all  the  covenants  in  an  indenture  are  in  the  afRrmative,  the  defendant 
may  plead  performance  generally ;  but  if  they  are  in  the  negative,  he  most 
plead  to  them  specially  (for  a  negative  cannot  be  performed),  and  to  the 
rest  generally.  (3) 

And  if  he  plead  otherwise,  on  demurrer,  the  defendant  will  have  judg- 
ment. (4) 

Therefore,  where  plaintiff  covenanted  by  charter-party,  that  he  would 
sail  from  the  Thames  to  such  a  place  in  Spain,  and  the  words  were,  that 
he  *^decederety  procedereif  etnondeviei;^*  he  pleaded  performance  generally; 
and  it  was  held  ill,  for  there  was  an  express  negative  covenant,  ^  that  he 
should  not  deviate;"  to  which  he  should  have  pleaded  specially;  for 
though  he  sailed  from  the  Thames  to  Spain,  he  might  have  deviated.  (5) 

And  the  case  is  the  same  in  debt  on  a  bond  for  performance  of  cove- 
nants. Performance  is  a  bad  plea ;  for  some  of  the  covenants  might  be 
negative.  (6) 

So  if  any  of  the  covenants  are  in  the  disjunctive,  he  must  shew  which  he 
has  performed.  (7) 

When  the  covenant  is  for  the  act  of  a  stranger,  performance  generally 
is  a  bad  plea;  it  should  shew  how  performed.  (8) 

Performance  must  be  pleaded  in  the  terms  of  the  covenant,  otherwise  it 
will  be  bad,  even  on  general  demurrer.  (9) 

But  a  general  averment  of  performance,  **  according  to  the  provisionfl  of 
the  said  agreement,"  is  sufficient  on  general  demurrer,  although  the  agree- 
ment contain  conditions  precedent ;  and  a  specific  averment  of  performanoe 
would  have  been  indispensable  on  special  demurrer.  (10) 

In  covenant,  issue  cannot  be  taken  on  a  general  averment  of  perform- 
ance. (II) 

It  may  be  observed,  that  if  the  covenantee  perform  any  act  by  which  the 
covenantor  is  incapacitated  to  observe  his  covenant,  it  will  discharge  the 
covenantor  (12);  or  if  the  covenantee  forcibly  prevent  covenantor  from 
performing  his  covenant,  he  will  be  relea/sed  from  its  performance.  (Id) 

So  likewise  if  the  covenant  be  made  for  the  payment  of  a  sum  of  money 
due,  or  performance  of  any  other  act  to  be  done  in  prcuenti,  or  which  may 


(1)  Bone  V.  J5yre,  S  W.  Black*  1312. 
S.  C.  nom.  Boone  ▼.  E^fre,  I  Hen.  Black. 
273.  n. 

(2)  Ibid. 

(3)  Co.  Litt  303.  (b.)    1  Esp.  N.  P.  326. 

(4)  Cropwd  V.  Feaehyt  Cro.  Eliz.  691. 

(5)  LaughweU  v.  PoAner,  1  Sid.  87. 

(6)  BBis  V.  Boxy  Aleyn,  72. 

(7)  Co.  Litt  303.  (b.) 

(8)  FiUpatriek  v.  RobituoH,  Show.  1. 

(9)  Scudamore  v.  StnOtom,  1  B.  &  P.  455. 


(10)  Farley  v.  Manton,  9  Bing.  36S. 

(11)  Sayre  v.  Minns,  Cowp.  575. 

(12)  Main*9  cau,  5  Co.  20.  (b.)  Cro. 
Eli«.  450.  479.  Ford  v.  TUey,  6  B.  & 
C.  325.    Co.  Litt,  206.     Bridya  v.  Bidhy- 

fidd,  2  Mod.  28.  SbtdhOmit  v.  3laiuH  i 
Ld.  Rayin.  279.  London  {City  of)  r.Grtyme, 
Cro.  Jac.  182. 

(13)  Anon,  Keil.  34.  (b.)  Barkery.  W- 
wd,  Godb.  69.  Carrd  v.  Read^  Cro.  EIu- 
374.     Carith  v.  Read,  F.  Moor^  402. 
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become  payable,  or  necessary  to  be  performed,  daring  coverture,  such  cove-     Plbadxhgs. 

naot  is  extinguished  or  avoided  by  intermarriage ;  but  where  the  covenant  whereTco^ 

cannot  from  its  nature  confer  a  right  of  action  while  the  coverture  lasts,  it  is  venant  is  and 

not  extinguished  or  avoided,  but  during  the  marriage  it  is  suspended  only.  ( 1 )  "  ^^u^^'- 

Omission  by  covenantee  to  do  some  act  necessary  on  his  part  to  the  termArrlagc 

execution  of  the  covenant,  will  in  some  cases  operate  as  an  excuse  of  per-  Omission  by, 

formance.  (2)  covenantee. 

A  covenantor,  however,  may  be  discharged  from  performing  a  part  of  Covenantor 
his  covenant,  without  affecting  his  liability  as  to  the  rest:  accordingly,  if  "^^g^^' 
the  owner  of  a  ship  covenants  with  A.  that  he  will  receive  such  loading  as  from  perform-^ 
he  shall  appoint  at  W.  by  such  a  day,  and  then  go  with  the  first  fair  wind  ^8  bis  cove- 
to  X.,  and  there  unload  and  take  in  other  wares,  and  A.  afterwards  dis-  affecting  his 
charges  him  of  the  taking  in  of  the  goods  at  W.,  but  not  of  the  receiving  liability  as  to 
bis  loading  at  X.,  this  discharge  of  the  parcel  of  the  covenant  is  not  any        '**'' 
discharge  of  the  residue,  for  they  are  several  and  distinct  (S) 

A  covenantee's  right  to  the  performance  of  the  covenant  will  not  be 
defeated  or  prejudiced  by  the  acts  of  a  third  party. 


YI.  JRelefue. 

A  release  being  matter  in  confession  and  avoidance  must  be  specially  Rblkask. 
]ileaded,  and  cannot  be  given  in  evidence  under  the  general  issue. 

A  covenant  not  broken  is  releasable  only  by  special  name.  Covenant  not 

If  before  a  covenant  is  broken  the  covenantee  releases  the  covenantor  broken  can  only 

be  released  bv 

from  all  actions,  suits,  and  quarrels,  this  does  not  discharge  the  covenant  special  name. 
itself,  because,  at  the  time  of  the  release,  there  was  no  debt,  duty,  or  cause 
of  action.  (4) 

But  in  that  case  a  release  of  all  covenants  is  a  good  discharge  of  the 
covenant  before  it  is  broken*  (5) 

Where  a  party  takes  a  bond  and  also  a  deed  of  covenant  to  secure  an 
annuity,  although  the  bond  is  forfeited  before  a  discharge  under  the  Insol- 
▼ent  Debtors'  Act  (6),  yet  the  covenantor  may  be  sued  on  the  covenant  for 
payment  becoming  due  after  his  discharge.  (7) 

Wherever  a  discharge  is  pleaded  in  the  nature  of  a  release,  the  defendant 
nust  plead  it  to  be  by  deed,  or  it  will  be  bad ;  for  as  the  covenant  is  by 
deed,  by  deed  only  can  it  be  discharged.  (8) 

It  being  a  principle  of  law,  that  matters  contracted  for  by  deed,  can  only  Matters  con- 
be  dissolved  by  deed,  the  performance  of  a  covenant  cannot,  therefore,  be  V^^    ^^^ 

dispensed  with  by  a  subsequent  parol  agreement  (9)  be  dissolved  by 

deed. 

(1)  Cage    V.  Adorn,  1  Ld.   Raym.   515.         (6)  16  Geo.  3.  c.  38. 

Garth.  511.     Lil.  EnL  213.     MUbourn  v.  (7)  CotUrd  v.  HooUy  Doug.  97.     Markt 

EwarU  5  T.  R.  381.      Hayt$  d.  Foord  v.  v.  UpUm,  7  T.  R.  305. 

Foord,  cit.  ibid.  386.     Heeding  v.  Davii^  (8)  i?ftiAe*f  cose,  6  Co.  44.  (a.)     .Rogers  v. 

Skin.  409.     S.  C.   nom.  Gabon  v.  Dfivies,  Payne,  2  Wils.  376. 

ConiK  242.     XiqMsrf  v.  EobUn,  2  Sid.  58.  (9)  Forieieue  v.  Brograve,  Sty.  8.    Blaie'e 

eit.  iLd.  Raym.  51 8.     Anon,  1  Vent  344.  eaee,   6  Co.  43.   (b.)     Cook  v.  Jennings,  7 

(2)  1  Rol.  Abr.  Condition  (U.),  457.  T.  R.  381.  Smith  v.  Wibon,  8  East,  437. 
Piatt  oa  Covenants,  596.  White  v.  Parkin,  12  ibid.  578.     Thompson 

(3)  Smith  V.  Barnes,  1  RoL  Abr.  Con-  v.  Brown,  I  Moore,  358.  7  Taunt  656,, 
tflMii  (G.),  451.  overruling   Hotham   v.  E,  /.  Comp,  Doug. 

(4)  Co.  Litt  292.  (b.)  Edes  v.  Lam*  272.  SeOers  v.  Bickfbrd,  1  Moore,  460. 
keri,  Alefu,  38.  Sogers  v.  Payne,  2  Wila.  376. 

(5)  1  Egp,  N.  P.  329. 
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PUADIMOa. 

Coyenantee 
caniiot  release 
a  covenant  after 
it  is  broken. 


Where  a  oovenant  mm  with  dm  kiid»  and  tbe  lease  has  been  assigned, 
the  eoTenantee  oannot  release  a  coTenant  after  it  ia  broken^  and  action  has 
been  brought  by  the  assignee ;  for  the  right  of  aeCion  is  then  attached  in 
his  person*  But  if  covenantee  had  released  before  a  breach  or  aedoo 
brought,  it  had  barred  the  assignee  even  for  a  breach  in  his  own  time.  (1) 


Sbt-off. 

Set-off  must  be 

specially 

pleaded. 

Unliquidated 
damages  can- 
not be  pleaded 
by  way  of  set- 
off. 


VII.  Selr<iff. 

By  the  new  rules,  set-off  must  be  specially  pleaded ;  but  previously  to 
such  regulations  it  was  requisite  to  plead  a  set-off  specially^  in  an  action  on 
a  specialty.  (2) 

Unliquidated  damages^  arising  from  the  breach  of  other  covenants  to  be 
performed  by  the  plaintiff,  cannot  be  pleaded  by  way  of  set-off.  (3)  Neither 
in  an  action  for  unliquidated  damages,  as  in  covenant  for  not  iodemnifjiog 
the  plaintiff  against  taxes,  can  a  plea  of  set-off  be  nudntained.  (4) 


Accord  ahd 
Satisfactiok. 

Only  pleaded 
in  discharge  of 
damages. 


Delivery  of 
•something  in 
the  nature  of  a 
«atisfiiction. 


Accord  or 
tisiaetion  only 
a  good  plea, 
where  there  has 
been  an  actual 
breach. 


VIII.  Accord  and  SaOisfacdon. 

Accord  and  satisfaction  is  a  good  plea  in  covenant ;  for  though  this  action 
is  founded  on  a  deed,  and  a  deed  can  only  be  disohaxged  by  a  deed,  yetthb 
is  a  good  plea;  for  it  is  not  pleaded  in  discharge  of  the  covenant  itself,  bat 
only  in  dischai^e  of  the  damages ;  and  the  covenant  still  remains.  (5) 

So  where  the  breach  assigned  on  a  covenant^  the  defendant  pleaded  an 
accord  or  agreement,  '^  that  the  plaintiff  should  take  SOit.  in  discharge  of  all 
damages,"  it  was  on  demurrer  ruled  to  be  a  good  plea,  for  in  every  action 
where  damages  were  demandable  by  way  of  amends,  accord  is  a  good  [rfea 
in  discharge.  (6) 

The  delivery  of  something  in  the  nature  of  a  satisfaction  may  be 
pleaded,  which  will  operate  as  an  extinguishment  of  plaintiff's  demand. 
Thus,  in  covenant  against  three,  the  defendant  pleaded,  that  he^  in  pay- 
ment and  satisfaction  of  the  sum  demanded,  had  given  his  promissoiy  note 
to  the  plaintiff,  on  which  the  plaintiff  had  commenced  an  action,  and 
obtained  a  judgment  against  him,  which  judgment  renaained  in  full  force. 
This  plea  was  on  demurrer  adjudged  to  be  bad,  because  the  defendant  did 
not  aver,  that  the  plaintiff  had  accepted  the  note  in  satisfkction  of  his 
demand ;  and  though  a  judgment  had  been  obtained,  it  had  not  produced 
any  fhiit,  so  that  the  judgment  remained  but  as  a  concurrent  remedy,  and 
in  no  way  operated  as  an  extinguishment  of  the  original  demand  (7) 

But  it  is  only  a  good  plea  where  there  has  been  an  actual  breach,  for  not 
till  then  are  damages  claimable. 

In  covenant  by  the  heir  in  reversion  against  executor  of  tenant  for  Hfe 
for  a  breach  of  covenant  in  the  testator  in  not  repairing  the  house  demised, 
it  was  pleaded,  that  the  testator^  tenant  for  life,  died  on  such  a  day,  and 


(1)  Middlemore  ▼.  Goodak,  Cro.  Car.  503. 

(2)  BuU.    N.   P.    180.       Oldenshaw    y. 
T^bfAjMon,  5  M.  &  &  164.     1  Stark.  311. 

(3)  Howlet  ▼.  Striekiand,  Cowp.  56.    Wei- 
^  V.  Waters,  6  T.  R.  488. 

<4)  Cooper  v.  JRobinson,  2  Chitt  161. 


(5)  Blake*8  ctue,  6  Co.  43.    1  Esp.  N.  F* 
3S9. 

(6)  AldeH  ▼.  Blague,  Cro.  Jac  99.    £i9* 
T.  Waghornj  1  Taunt  428. 

(7)  Drake  v.  Mitchdly  3  £aflt»  251. 
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tlmt  afterwards  it  was  agreed  between  the  plaintiff  and  the  defendant,  that  FuABUiat. 
the  defendant  should  qaietly  depart  and  leave  possession  to  the  plaintiff; 
and  in  consideration  thereof,  the  plaintiff  agreed  to  discharge  him  from  the 
breach,  and  averred  that,  within  five  days  from  the  day  of  agreement,  he 
left  the  house :— -On  demurrer  the  plea  was  holden  to  be  bad ;  for  the  time 
was  not  fixed  by  the  terms  of  the  agreement,  when  the  executor  should 
depart ;  and,  although  it  was  averred  that  he  departed  within  five  days,  yet 
that  would  not  aid  the  first  uncertainty ;  for  the  agreement  was  the  found-* 
ation  of  the  whole,  which  ought  to  be  certain,  when  it  should  be  per- 
formed. (1) 

In  Snow  V.  Franldin  the  plaintiff  declared,  that  in  consideration  he  Accord  and 
would  permit  S.  P.  to  enjoy  a  farm  at  Clipsham  for  one  year,  the  defendant  ^^^^^^""^ 
covenanted  to  pay  the  rent  of  72/.  per  annum,  and  also  200/.  then  in  arrear,  cept  in  di». 
and  the  breach  assigned  was,  the  non  payment  of  the  rent.    The  defendant  charge  of 
pleaded,  that  before  any  cause  of  action  had  arisen  on  the  covenant,  that  coveii^t  a&-^ 
it  had  been  agreed  between  him  and  the  plaintiff,  that  the  plaintiff  should  tually  broken, 
take  30/.  in  discharge  of  all  covenants ;  which  the  plaintiff  had  accepted : —  sustoinel" 
On  demurrer  this  plea  was  held  to  be  a  bad  one ;  for  at  the  time  there  was 
no  cM>venant  broken,  and  accord  and  satisfaction  is  no  good  plea,  except 
in  discharge  of  damages  for  a  covenant  actually  broken,  or  damages  sns- 
taiiied.(2) 

In  covenant  for  the  non  payment  of  rent,  the  defendant  cannot  plead  Where  <«  levied 
^  levied  by  distress ; "  for  that  is  a  confession  that  it  was  not  paid  at  the  ^^  di^ess " 

cannot  be 

dajy  to  which  time  the  breach  refers ;  but  riena  in  arrere^  or  payment  at  the  pleaded. 
day,  will  be  a  good  plea.  (S) 

The  plaintiff  and  defendant  being  joint  lessees  of  a  lease^  the  plaintiff  Express  and 
released  his  part  to  the  defendant,  who  covenanted  to  repair^  pay  reatj  and  ^|^^|^^^|^|,^^ 
indemnify  the  plaintiff.    On  covenant  brought  and  breach  assigned  as  t»  discharged  by 
all,  the  defendant  pleaded  bankruptcy ;  it  was  adjudged,  that  this  being  an  ^^^kniptcy. 
express  and  collateral  covenant,  was  not  discharged  under  the  bankruptcy 
and  certificate,  for  it  wak  not  a  debt  due  at  the  time  of  the  bankruptcy^  and 
so  could  not  be  proved  under  it  (4) 


IX.  Eviction*  Etictxov. 

Eviction  is  a  good  plea  in  covenant,  but  it  must  appear  to  be  such,  Must  be  plead- 
as  disables  the  defendant  from  performing  his  covenant  ***d^l'"^h' 

For  where  the  lessee  covenanted  to  build  a  house  upon  the  land  within  defendant  from 

ten  years,  and  he  assigned  the  term,  on  action  brought  for  non  performance  performing  his 

<*rtw^viafi^ 

the  defendant  pleaded,  that  the  lessor  had  entered  and  held  possession  for 
part  of  the  ninth  year.  But  it  was  9aid  by  the  court,  that  the  defendant 
should  have  shewn  that  the  defendant  entered  by  wrong,  and  held  him  out, 
so  that  he  could  not  build ;  for  perhaps  the  lessor's  entry  might  have  been 
lawful^  as  for  non  payment  of  rent,  which  in  fact  was  the  case.  (5) 

(1)  Stmford  ^.CiOcUffie,  Yelv.124.     Bu^-         (3)  *Hare  v.  SaviUe,  8  Brownl.  273.  cit 
mB  ▼.  ilvsfcS;  3  Ler.  189.  cit  Selw.  N.  P.     1  £q>.  N.  F.  330. 

519.  (4)  Mayor  v.  Steward,  4  Burr.  2444.,  anii, 

(2)  Lutw.  358.  tit.  BAMKauPTCT. 

(5)  Barktr  v.  FldwOf  GodU  69. 
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Plbadikob. 


Collateral  acts 
cannot  be 
pleaded. 


Where  traverse 
of  entry  bad 
on  special  de* 
murrer. 


When  entry 
will  not  excuse 
non  perform- 


In  an  actipn  of  covenant  for  non  payment  of  rent,  on  an  indenture  by 
husband  and  wife,  and  under  seal  of  the  wife  (according  to  the  provisiofis 
of  the  Stat  82  Hen.  8.  c  28.  s.  3.)/ the  declaration  stated,  that  the  husband 
and  his  wife,  since  deceased,  demised  the  premises  to  the  defendant  for 
twenty-one  years,  and  that  he  covenanted  to  pay  rent  to  the  husband  and 
wife,  and  heirs  of  the  wife ;  that  the  wife  died ;  and  that,  after  her  deeeascy 
rent  became  due  to  the  husband :  to  which  it  was  pleaded,  that  the  husband 
never  had  any  thing  in  the  premises,  but  in  right  of  his  wife,  whose  estate 
they  were ;  and  that  she  died  before  the  rent  became  due,  without  issve ; 
and  that  her  heir  had  threatened  to  eject  the  defendant  unless  he  would 
attorn  and  become  tenant  to  him ;  and  that  he  was  accordingly  obliged  to 
do  so: — It  was  held  on  general  demurrer,  that  it  was  not  necessary  for  the 
defendant  to  shew  actual  eviction  by  the  heir ;  and  that  the  plea  was  a 
discharge  to  the  action  on  the  grounds,  that  the  lease  was  not  voidable  by 
the  heir,  but  was  a  good  and  subsisting  lease,  and  that  he  was  only  entitled 
to  the  rent,  and  could  not  have  entered  to  evict  or  eject  the  defendant 
without  being  considered  as  a  trespasser.  (1) 

So  where  the  covenant  was  by  the  lessee  to  drain  such  water  out  of  the 
land  before  such  a  day,  and  on  covenant  for  non  performance  he  pleaded, 
<<  that  before  the  day  the  lessor  entered  and  continued  in  possession  undl 
after  the  day,"  this  was  adjudged  to  be  a  bad  plea ;  for  it  was  a  collateral 
act,  and  he  should  have  set  it  out  that  he  was  prevented  by  the  lessor.  (2) 

To  covenant  for  rent  against  the  lessee  of  tolls  the  defendant  pleaded, 
that  before  the  rent  became  due,  the  plaintiff  entered  upon  the  tolls,  and 
then  ejected,  expelled,  put  out,  and  removed  the  defendant  from  possession 
thereof:  to  which  it  was  replied,  that  the  defendant  did  not  enter,  eject, 
expel,  and  put  out,  &c. : — It  was  held,  that  the  traverse  of  the  entry  was 
bad  on  special  demurrer.  (3) 

If  the  covenant  could  be  performed,  an  entry  will  not  excuse  the  non  per- 
formance. 

As  where  on  a  demise  of  a  messuage  with  the  appurtenances,  the  defen- 
dants covenanted  to  repair,  and  breach  assigned  in  not  repairing;  the 
defendant  pleaded  an  entry  by  the  plaintiff  into  the  back  yard  of  the  mes- 
suage. The  court  held  this  to  be  no  plea,  for  an  entry  into  the  back  yard 
could  not  suspend  the  covenant  to  repair  the  messuage^  of  which  he  was 
still  in  possession,  though  by  such  entry  the  rent  was  suspended.  (4) 


IWFAKCT. 


X.  Infancy. 

A  covenant  can  be  avoided  by  a  party  to  it,  if  at  the  time  of  his  execution 
of  the  deed  he  was  an  infant  (5) ;  it  is  a  defence,  however,  which  must  be 
pleaded  specially,  and  cannot  be  given  in  evidence  under  wm  estfaetunu 


(1 )  HW.  ▼.  Saunden  (tn  trror\  7  D.  &  R. 
17.  4  B.  &  C.  529.  9  Moore,  238.  2 
Bing.  112.     IC&P.  80. 

(2)  Carrd  v.  Read,  Cro.  Elis.  874. 

(3)  Palmier  ▼.  Goden^  9  Dowl.  P.  C.  248. 

(4)  SneOxng  ▼.  Stagg  and  AndrtwB,  M.  T. 


26  Car.  2.  cit  I  Esp.  N.  P.  328.     Bull.  N.  P.     HiU,  Cro.  Jac.  494. 


165.  SttMnMom  ▼.  Lombardj  2  East,  575. 
Roper  ▼.  Uoyd^  Sir  T.  Jones,  148.*  cit.  JHmU 
V.  Cope,  Cowp.  242.  Dorrel  ▼.  Andrewa,  Hob. 
190. 

(5)  Gylbert   v.  Fletcher,   Cro.  Car.  179. 
/.%'«  ease,  7  Mod.  15.        WkiUimgkam  t. 
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By  the  cufitom  of  London,  an  infant  can  bind  himself  by  deed  of  appren-     Plxadivcm. 
tioe8hip.(l) 

Parties  who  contract  for  and  on  behalf  of  infants,  will  be  held  to  theif 
express  eovenants.  (2) 

S5.  Evidence. 

The  evidence  in  the  action  must  entirely  depend  on  the  pleadings,  there  Etidikcb. 
not  being  any  general  issue. 

Where  the  plaintiff  declares  in  covenant  on  any  deed,  he  will  not  be  Evidence  will 
allowed  to  go  into  evidence  of  any  matter  out  of  the  deed  to  support  his  ^^"^\he^°" 
action,  for  the  proof  must  correspond  with  the  declaration.  (S)  deed  declared 

By  an  agreement  under  seal,  three  persons  agreed  to  purchase  a  mine,  ^P^''^ 
and  it  was  stipulated  that  the  deposit  was  a  conditional  payment  to  be  re- 
turned to  the  purchasers,  should  the  property  on  the  inspection  by  an  agent 
to  be  sent  out  by  the  purchasers,  prove  to  have  been  misrepresented  in  the 
description  :-p-It  was  held,  that  the  agent  sent  out  must  be  a  person  distinct 
from  the  purchasers,  and  not  one  of  themselves;  and  that  no  evidence 
was  reoeivable  to  shew,  that  the  vendor  assented  to  one  of  the  purchasers 
going  out  as  agent,  except  the  objection  had  been  waved  by  some  instru- 
ment under  seal.  (4) 

If  the  plaintiff  assign  a  breach  generally,  and  subsequently  narrow  it  to  a  If  plaintiff  nar^ 
particular  matter,  he  will  be  confined  to  evidence  of  such  particular  matter :  ^  ^^^'^r 
thus,  where  the  breach  assigned  was,  "  that  the  defendant  had  not  used  matter,  he  will 
the  demised  premises  in  an  husbandlike  manner,  but,  on  the  contrary,  had  ^  confined  to 
committed  great  waste,  spoil,  and  destruction,"  it  was  adjudged,  that  the 
evidence  should  be  confined  to  the  commission  of  waste,  &c*  and  that  the 
plaintiff  should  not  be  allowed  to  go  into  evidence  of  the  not  using  the  land 
in  an  husbandlike  manner,  if  that  did  not  amount  to  waste.  (5) 

But  where  an  expression  used  in  a  deed  has  a  technical  meaning,  parol  Where  an  ex- 
evidence  is  admissible  to  shew,  that  it  had  been  used  in  that  sense,  and  not  P"^*^V^ 
in  its  ordinary  meaning  in  common  parlance ;  although  such  language  may,  technical  mean- 
in  itself,  be  perfectly  clear  and  unambiguous.  (6)  ^* 

If  a  plaintiff  only  set  out  a  part  of  a  deed,  he  cannot  use  the  remainder  If  only  part  of 
without  proving  it  in  the  usual  way.  (7)  l^^tJ^i^ 

Parol  evidence  is  not  admissible  to  shew  that  a  deed,  which  on. the  face  must  he  proved, 
of  it  is  absolute,  is  merely  conditional.  (8)  Parol  evidence 

If  a  plaintiff  produce  an  original  lease  for  a  long  term,  and  prove  pos-  ™^J[]J^^  * 
session  for  seventy  years,  the  mesne  assignments  will  be  presumed.  (9)  deed. 

If  a  person  be  found  on  the  premises,  appearing  as  the  tenant^  it  isprimd  Mesne  assign- 
facie  evidence  of  an  underletting,  sufficient  to  maintain  a  breach  of  covenant  ™ents,  where 

.  t    t       r      \  presumed, 

not  to  HMign  or  underlet  (10)  jW/««. 

evidence  of  un- 

(1)  Code  V.  Hohut,  Palmer,  S61.    2  Rol.        (7)   WtOiamt  v.  SiXU,  9  Camp.  519.  derletting. 
305.     Anom,  1  Lev.  12.     Horn  v.  Chandler,         (8)  Anon,  LoffV.  457.,  vide  etiam  Harris 

I  Mod.  271.  V.  Goo^wyn,  9  Dowl.  P.  C.  409.,  where  a 

(2)  Cuming  v.  HiUy  3  B.  &  A.  59.  plea  was  held  to  be  bad,  as  seeking  to  answer 

(3)  LiUiUr  V.  Holland,  3  T.  R.  590.  I     an  agreement  under  seal  by  a  parol  promise. 
I^  N.  P.  330.  (9)  Earl    d.  Goodwin    v.  Baxter,   2  W. 

(4)  BngUth  V.  Blunddl,  8  C.  &  P.  332.  Black.  1228. 

(5)  Harrig  v.  Bianile,  3  T.  R.  307.  (10)  Doe  d.  Hindly  y.  Hickarby,  5  Esp. 

(6)  Clayton  V.  Greyson,  4  N.  &  M.  602.     N.  P.  C.  4. 
V.  Wilmm,  3  B.  &  Ad.  728. 

4f 
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Etibxvcb. 

Description  of 
land  in  a  lease 
is  per  te  erl^ 
dence. 

Where  lessor 
can  prove  the 
time  of  a  de^ 
mise. 


Incompetency 
of  witness. 

Covenantor  for 
title. 


If  a  lease  describe  the  demiaed  land  as  meadow  land,  no  other  evidence  is 
necessary  to  prove^  that  it  was  meadow  land  at  the  commencement  of  the 
term.(l) 

Where  the  question  relates  to  the  time  of  a  demise  from  A,  B.,  and  both 
parties  admit  his  title,  he  may  be  a  witness ;  for  the  verdict  cannot  be  given 
in  evidence  in  any  action  either  by  or  against  htm«  (2) 

In  an  action  for  breach  of  covenants  to  pay  rent  and  repair,  contained 
in  a  lease,  the  reversion  in  which  was  vested  by  the  provisions  of  a  will  in 
plaintiffs  upon  trust  (among  others)  to  pay  an  annuity  to  the  use  of  a 
married  woman  for  life,  and,  after  her  death,  to  pay  certain  annuities  to  the 
use  of  her  children :  -^  It  was  held,  that  her  husband  was  a  eompetent  vit* 
ness,  though  other  part  of  the  trust  property  had  been  add,  because  the 
rents  were  not  sufficient  for  the  purposes  of  the  will.  (3) 

In  Steers  y.  Carwardine  (4)  the  plaintiff  claimed,  as  occupier  of  a  houae^  to 
be  entitled  to  the  use  of  water  from  a  certain  watering  place ;  her  sister, 
who  was  called  as  a  witness  in  support  of  the  right,  stated  on  tha  voire  dire 
that  she  had  been  a  joint  owner  in  fee  with  the  plaintiff  of  the  house  in 
respect  of  which  the  right  was  claimed,  and  had  conveyed  her  share  to  the 
plaintiff  with  the  usual  covenant  for  title :  —  It  was  held,  that  she  was  not  a 
competent  witness,  and  that  indorsing  her  name  on  the  record  under  stii 
S  &  4  Will.  4.  c  42.  s.  27*  would  not  render  her  competent. 


Statutc  or 

LlSCITATIOKS  — 

Particulaks 

OF  DxMAND  — 

Patmbmt  or 

MOMXT  IHTO 

CouET — Stat- 
IKO  PaocuD- 
iMGs  —  Writ 
or  iNQuiaT— 
Damages — 
Costs—- JinK>« 
HMVt — £z- 
XCDTXON. 

Statute  or  IjI- 

XITATIOMS. 


Particulars 
or  Demand. 

For  not  re- 
pairing, &C. 

In  debt  on 
bond. 


S6.  Statute  of  Limitations  — Particulars  op  Demand  — Payment 
OF  Money  into  Court  —  Staying  Proceedings  — Writ  or  In- 
quiry —  Damages  —  Costs  —  Judgment  —  Execution* 

By  Stat  S  &  4  WilL  4.  c  42.  &  S^  <<  all  actions  of  debt  for  rent  upoA  an 
indenture  of  demise^  all  actions  of  covenant  or  debt  upon  any  bond  or 
other  specialty,  shall  be  commenced  and  sued  within  ten  years  afler  theend 
of  this  present  session  183Sy  or  within  twenty  years  after  the  cause  of  suclt 
action  or  suit" 

In  Poffet  V.  Folet^  (5)  it  was  holden  that  covenant  for  rent  arrear  nugbt 
be  brought  within  the  term  limited  by  stat  3  &  4  WilL  4.  c  42.  s.  S.^  aod 
that  it  is  not  restricted  to  six  years  by  stat  3  &  4  WilL  4.  c.  27*  s.  42. ;  and 
it  may  be  here  observed,  that  such  statute  has  a  prospective  and  not  a  retro- 
spective operation.  (6) 

In  covenant  for  not  repairing,  &c  the  defendant  can  claim  particuLin  of 
the  non  repairs,  &c.  (7) 

In  debt  on  bond  conditioned  for  the  performance  of  covenants,  or  to 
indemnify  or  the  like,  the  defendant  can  call  for  a  particular  of  the  breaches 
for  which  he  is  sued.  (8) 


(I)  Binh  y.  Stepkenatm,  3  Taunt  469. 
(S)  JSa  ▼.  ffaneood,  S  T.  R.  908. 

(3)  Abererombie  ▼•  Hickman,  8  A.  &  £. 

(4)  8  C.  &  P.  570. 

(5)  2  Bing.  N.  C.  679. 

(6)  Fladdom  Y,BartleU,  3  A.&  R  884. 

(7)  Archb.  by  Chitt  1068.    In  an  ac- 


tion by  rendee  against  vendor,  wbefe  it  vw 
stated  in  the  declaiation,  that  the  abstraet  of 
title  delivered  vas  **  insufficient,  defeetiY^ 
and  objectionable,**  the  court  obliged  iht 
plaintiff  to  give  a  particular  of  all  dqeetioDi 
to  the  abfftract  arising  upon  matters  of  fret 
CoOtU  V.  Tkompaon,  3  B.  &  P.  246. 
(8)  1  Tidd,  597. 
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In  an  action  of  covenant  by  the  assisnee.  of  a  lease,  for  non  payment  of  PAjmuutAM 

Tent  and  non  repairs^  the  court  wiU  not  compel  the  plaintiff  to  give  par-  L.. 

ticulare  with  snms  and  dates.  (1) 

If  the  breach  assigned  be  for  the  non  payment  of  money,  the  defendant  Patmzot  or 

can  pay  money  into  court  as  a  matter  of  course  (2);  or,  upon  a  bare  cove-  q^JJj„^ 

nant  for  the  payment  of  money,  the  defendant  can  plead  a  tender.  (3)  ^^  paymeDt 

Where  there  are  several  counts  for  several  causes  of  action,  or  several  of  money. 

breaches  are  assigned  in  covenant,  the  defendant  can  plead  payment  into  Plea  of  tender. 

court  of  one  enUre  sum  in  satisfaction  of  aU  the  counts  or  breaches.  (4)  Several  counts 

If  the  breach  assigned  be  not  for  the  non  payment  of  money,  as  in  an  <^^ofiction. 

action  for  dilapidations,  the  defendant  must  obtain  an  order  or  rule  for  that  Breach  assigned 

purpose  under  stat  S  &  4  Will.  4.  c.  42.  other  than  for 

Where  upon  a  declaration  consisting  of  two  counts  the  defendant  paid  ^^"^f^^gy, 
into  court  enough  to  cover  the  demand  on  the  first,  and  obtained  a  verdict  ^^.^^  of  omit- 
on  the  second,  but  had  omitted  to  plead  the  payment  as  required  by  the  new  ting  to  plead 
rales,  the  court  held  that  he  was  not  entitled  to  costs.  (5)  payment  as  re- 

^  -  quired  by  the 

Where  the  breach  assigned  is  the  non  payment  of  money,  proceedings  „ew  rules. 

may  be  stayed,  upon  payment  of  the  amount  claimed  and  costs.  Stating  Pko- 

In  an  action  of  ejectment  on  a  forfeiture  by  a  breach  of  covenant  to  ckemvos. 
lepoir,  the  court  has  no  power  to  stay  proceedings  upon  terms,  if  the  lessor 
of  the  plaintiff  do  not  consent.  (6) 

Where  the  judgment  is  interlocutory,  which  it  always  is  in  covenant,  the  Wan  of  Ik- 

sole  object  of  such  action  being  damages,  the  abstract  right  of  the  plaintiff  to  <2^'^^* 

danaages  is  admitted,  but  its  amount  has  to  be  ascertained,  for  the  purpose  ,_ 

r-    /       •       -.u  •  r^u  -*  Where  the  d»- 

of  informing  the  conscience  of  the  court.  mages  are  cerw 

In  an  action  of  covenant  for  the  non  payment  of  a  liquidated  sum  (7\  as  tain. 
for  the  non  payment  of  rent  (8),  the  question  of  damages  is  referred  to  a 
master  to  compute  the  principal  due  without  a  writ  of  inquiry. 

But  if  the  computation  of  damages  be  not  a  mere  matter  of  calculation,  Where  com- 
as on  a  covenant  to  indemnify  (9),  the  court  will  not  refer  it  to  one  of  the  P"«*tw>nof  ^ 
_  .--  ,  .      « .  mages  not  a 

masters,  but  will  require  a  wnt  of  inquiry.  mere  matter  of 

A  writ  of  inquiry  in  an  action  of  covenant  for  unliquidated  damages,  is  calculation. 
within  the  directions  to  taxing  officers  of  Hilary  Term,  4  Will.  4.,  prescrib- 
ing a  reduced  scale  of  taxation.  (10) 

In  covenant  for  non  payment  of  money,  the  measure  of  damages  is  the 
sum  agreed  to  be  paid  to  the  plaintiff;  or,  if  not  ascertained  by  the  contract, 
the  sum  proved  to  be  due  at  the  commencement  of  the  action ;  and,  if  in 
accordance  with  the  deed,  interest  thereon. 

When  the  contract  is  not  for  the  payment  of  money,  but  for  the  doing 
or  forbearing  of  some  other  act,  the  damages  depend  on  the  nature  of  the 


(1)  Sowter  y,  HiiehoHsk,  5  Dovl.  P.  C.  (5)  AdUurdy,  Booths  1  Bing.  N.  C.  693. 
724.  (6)  Doe  d.  Mayhew  ▼.  AtSy^  10  A.  &  £. 

(2)  GreggU  ease,  2  Salk.  596.     HaOet  t.  71. 

E.  L  Camp.  2  Burr.  1120.       Wchumlh  y.  (7)   TMhutm  ▼.  FUteher,  Doug.  SI 6.     I 

Mamgk^uh  Barnes,  282.  284.     Stat  19  Geo.  Esp.  N.  P.  C.  73.    fFing/Uld  y.  CieoeHey,  13 

S.  e.87.  S.7.     Arehb.  byChitt  1017.  Price,  53. 

(3)  Johuom  y.  Clay,   7  Taunt   486.     1  (8)  i^yrom  t. /oAnsoii,  8  T.  R.  410.    Gun- 
Moore,  20a  jnon  ▼.  Cravshayf  6  Taunt  356.     Archb.  C. 

(4)  HOgnhaU  y.  Whituide^  1  M.  &  W.  188.  Att  Pract  338. 

4  Dowl.  P.  C.766.     Tidd*s  K.  P.  313.,  et  (9)  Deniaon,  y.  Matr,  14  East,  622. 

Tide  Lorymer  y.  Vizw^  3  Bing.  N.  C.  222.  (10)  Croft  y.  liUkrt  6  DowL  P.  C.  73. 
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contract^  and  whether  it  relates  to  the  persoD,  or  to  real  or  personal  pro- 
perty* 

In  Lethbridge  v.  MyUon(l)  the  defendant,  by  a  settlement  made  on  his 
marriage,  conyeyed  estates  upon  certain  trusts,  and  covenanted  with  the 
trustees  to  pay  off  incumbrances  on  the  estates,  to  the  amount  of  19,0001, 
wifhin  a  year:  —  It  was  held,  that,  on  his  failing  to  do  so,  the  trustees  were 
entitled  to  recover  the  whole  19,000Z.  in  an  action  of  covenant,  though  no 
special  damage  was  laid  or  proved ;  and  an  inquisition,  on  which  nominal 
damages  had  been  given,  was  set  aside,  and  a  new  writ  of  inquiry  awarded. 

Where  in  an  indenture  of  assignment,  of  the  assignor's  interest  in  two 
fields,  and  a  limekiln  thereon  situate,  it  was  covenanted,  that  the  assignee 
should,  on  or  before  a  certain  day,  prostrate  and  remove  the  said  limekiln, 
and  in  case  it  should  not  be  removed  and  prostrated,  that  the  assignee 
should  pay  the  assignor  lOOA  for  each  year  after  that  day,  during  which  the 
limekiln  should  remain  on  the  assigned  premises,  or  a  rateable  sum  for  any 
shorter  time :  —  It  was  held,  that  the  sum,  so  covenanted  to  be  paid,  was  in 
'  the  nature  of  liquidated  and  ascertained  damages,  and  not  a  penalty.  (2) 

The  plaintiff,  if  he  have  a  verdict,  is  in  all  cases  entitled  to  costs,  unless 
the  damages  be  under  40«.,  and  even  in  that  case  unless  the  judge  certify 
under  stat  43  £liz.  c  6.  (S) 

The  costs  of  a  writ  of  inquiry  in  covenant  for  unliqiiidated  damages,  are 
not  to  be  taxed  upon  the  reduced  scale  of  rule.  (4) 

Judgment  by  defttult  is  in  covenant  interlocutory  —  the  sole  object  of 
the  action  being  damages. 

Where  two  or  three  joint  covenantors  suffer  judgment  by  default  on 
counts  on  several  deeds,  and  the  third  defends  and  succeeds  on  some  counts, 
the  plaintiff  cannot  hold  his  judgment  on  those  counts  against  the  other 
two.  (5) 

The  Judgment  in  this  action  is,  that  the  plaintiff  recover  a  named  sum  for 
his  damages  which  he  hath  sustained  by  reason  of  the  breach  or  breaches 
of  covenant,  together  with  full  costs  of  suit,  to  which  the  plaintiff  is  in 
general  entitled,  although,  as  previously  observed,  the  damages  recovered 
be  under  40^.  (6) 

In  covenant,  the  writ  of  execution  for  the  plaintiff  is  for  damages  and 
costs. 


( 1 )  2  B.  &  Ad.  773.  (5)  Morgan  t.  EdwarcU,  6  Taunt.  398.     2 

(2)  Huband  t.  Grattan,  1  Alcock  &  Na-  Marsh.  201. 

pier  (Irish),  389.  (6)  2  Tidd,  945.  963.  977,  978.,  ei  vide 

(3)  Archb.  by  Chitt  1170.  ibid.  952—954. 

(4)  Croft  T.  MilUr,  3  Bing.  N.  C.  975. 
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I.  Gbxkrallt,  pp.  1176— 1180. 

Founded  upon  a  eantract  either  exprtst  or  impHed —  Where  action  mutt  he  in  the  debet 
and  detinet  —  Where  in  the  detinet  —  Where  the  peculiar  remedy  —  Spscialtibs-^ 
Rbcobos — Statutes — Simple  comteacts,  &;c.  — Where  debt  does  not  lie — 
Where  demand  i»  for  unliquidated  domagee  —  Judgment  of  Lord  Denman  in  Green 
V.  Bicknell —  Statute  prescribing  particular  remedy  —  Poor' a  rate  —  Compenmxtion 
money  duly  aseested  in  Ueu  ofetatute  duty  —  Arrears  of  an  annuity  —  Money  decreed 
to  be  paid  by  a  court  of  equity  —  Aeeignee  of  part  ofdtmMtd  lande, 

II.  Thx  Declabatioh,  pp.  1180 — 1183. 

Venue  —  Parties  incompetent  to  support  debt  upon  a  bye-law — Statement  of  cause 
Of  action  —  In  declaration  on  spedaMes  or  records  no  consideration  need  be  sheufn 
'—Declaration  on  simple  contracts  must  state^  the  consideration —  Sum  demanded 
—  Where  requisite  to  aver  that  cause  of  action  arose  within  Jurisdiction  of  inferior 
courtf 

III    Pleadings,  pp.  118S — 1186. 

Reg,  Gen.  H,  T,  4  WUL  4.  r.  2.  #.1.  —  Specialties  —  Simple  contracts  — 
Breaches  —  Payment  — -  Judgment  of  Mr,  Baron  Parke  in  Cousins  o.  Paddon. 

IV.    liIMITATION    OF    ACTION PARTICULARS    OF    DbMAND  —  PaTMBNT    OF    MoNET 

INTO   Court  —  Set-off  » —  Stating    Proceedings —  Damages  —  Costs  — 
Judgment  and  Writ  of  Inquiry — Execution,  pp.  11 86^^11 93. 

a  Debt  on  penal  Statutes,  pp.1193 — 1199. 

I.   Commencement  of  Action,  p.  1193. 

*      StaU,  18  Eliz,  e,  5.  —  31  Eliz.  c,  5,  —  21  Jac.  1.  c.  4.  s.  1.,  oimj  3  $•  4  Will  4. 
£.42.  «.  3. 

II.   Venue,  pp.  1194,  1195. 

Stats,  31  EUz,  e.  5.  —  21  /ae.  1.  c  4.  —  1  ^  2  Ph.  ^  Af.  c  12.— S  Geo,  2.  c.  26, 

IIL   Parties,  p.  1195. 

Sy  whom  dction  can  and  cannot  be  maintained, 

IV.   Sf  ateMent  of  Cause  of  Action,  pp.  1 1 95,  1 1 96. 

On  statute  at  suit  of  party  grieved  —  Public  statute  —  Offence  should  appear  to 
be  within  the  provisions  of  the  statute  —  Limitation  of  time  for  commencement  of 
action  ^-  Where  act  or  omission  which  is  the  foundation  of  the  euit  is  not  an 
offence  at  common  law  —  An  offence  prohibited  by  several  statutes^  but  otdy  one  the 
ffundation  of  the  action  —  Damages. 

V.   Pleadings,  pp.  1196,  1197. 

Stat,  21  Jac,  1.  c.  4.  s,  4.  —  Reg.  Gen,  A.  T.  4  fflli.  4.  —  Bad  replication  to  a 
pleaj  that  defendant  was  impleaded. — **  By  statute^  must  he  inserted  in  the  margin 
ofthepleti,  * 

VI.  Amendment  of  Declaration— ^  New  Trial  —  Venire   Facias  •— Evidence 
—  Compounding — Costs,  pp.  1197—1199. 

3.  Bribery  and  Treating,  pp<  1200—1212. 

I.  Defined,  p.  120a 
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II.  Thx  Bribiet  Acts  —  Stats.  2  Gyo.  S.  c.  84.'ahd  49  Gia  S.  c.  1 18.  pp.  1200— 

1202. 

III.  Stats.  7  Will.  S.  c.  4.  amd  7  &  8  Gxo.  4.  c.  37.  s.  2.  pp.  120S— 1205. 

IV.  Thb  Dbclabation*  pp.  1205—1208. 

Venue  —  Commeneement  and  eoHsolidoHoH  of  aetione  —  ParHee — Jwdgmemi  ef  Mr, 
Justice  PaUemm  m  Henslow  v.  Fawcett  —  ^aUmaU  of  ca««e  ofaetitm — Jwig' 
meut  of  Mr,  Justice  BuUer  in  King  v.  Fippet. 

V.  iNDKuiaricATioK  AOAiNST  Bbibbet,  pp.  1208,  1209. 

VI.   Etidskck,  pp.  1209 — 1212. 

Variance—  Candidate «~ PoU  booke-^^Loan  of  money  —  Wa(fen —  Competenef  of 
wiineee  •—  PEisuMniTX  xtidkkcx  -^  Stat  or  peocbbdiiios. 

4.  Debt  against  Shsriff  for  Escape  of  PRisoNSRy  pp.  1212 — 1222. 

I.  Statutablx  EKAcncBirra,  pp.  1212,  1213. 

II.  Wbkbx  Action  can  bk  kaintainek,  pp.  1213,  1214. 

Allowing  priioner  to  go  about  with  an  officer — Entering  afranekiee  toitkout  a  daM$t 
of  non  omittae  —  Receiving  debt  and  coete  and  not  paying  them  over  —  What 
shall  be  an  escape  —  Time  aBowedfor  bringing  a  prisoner  before  the  court  upm 
a  habeas  corpus  —  To  persons  tttken  on  mesne  process,  sheriff  can  t^em  tntUgeme 
'-^Stat  8^9  Win  4.  c  27.  s,  1. — Negligent  escape^  Escape  and  death  of  prisomr 
— Distinction  between  void  and  erroneous  process, 

III.  Wheeb  Action  cannot  be  maintained,  pp.  1214 — 1215. 

Escape  of  prisoner  by  the  act  of  God  or  the  king*s  enemies  —  Prisoner  not  taken  to 
goal,  but  plaintiff  not  ddayed  or  pr^diced  -—  Prieoner  must  have  been  UgaSff 
arrested  by  the  sheriffs  officers  —  Must  be  handed  over  m  gaeil  by  the  former  sheriff 

—  Must  be  regularly  delivered  into  custody  in  order  to  sulgect  the  sheriff  to  en 
escape  —  ProceetHngs  against  rescuers  —  Voluntaet  escape  —  Where  party  prs* 
ceeds  against  the  officer  for  a  voluntary  escape, 

IV.  Recaption,  pp.  1216,  1217. 

JfTiere  gaoler  becomes  a  wrong-^oer --^  Subsequent  assent  of  pUtin^ffwiM  net  purge  a 
voluntary  escape — Escape  wUhout  default  of  gaoler — Neouoent  bscak-— 
Sy  whmn  prisoner  can  be  tahen,  and  against  whom  action  will  He  —  iNvoLUVTAftT 
escape  —  Escape  or  peisonee  witb  consent  or  plaintipp -— Peisoxbs  iv 

XXECOnON  DISCHAEOEO  BT  AN  INCOMPETENT  JUEISDICTION. 

V.  Rbliet  or  Debtoes  in  Execotion  roE  small  Debts,  pp.  1217,  1218. 
VI.  The  Declaeation  and  Pleadings,  pp.  1218 — 1222. 

Venue  —  Paeties  —  Who  mat  svK'-^  Prisoner  tahen  on  a  capias  utisgatum  — 
Detainer  lodged  against  prisoner  — -  Executors  —  Cases  of  rescue  —  JVoanW 
plaintiff  in  action  for  mesne  profits —  The  hundred — >  Who  mat  bk  icbd-' 
Death  of  sheriff —  Action  for  breach  of  duty  in  the  tffice  of  sheriff  skoM  U 
brought  *against  the  high^heriff —  Must  be  brot^ht  against  the  sheriff  w  vAm 
time  the  escape  occurred  —  Prisoner  must  be  reguktriy  assigned  to  Jix  the  sot 
sheriff—^  Where  there  are  two  sheriffs,  action  must  be  brought  against  heth" 
Aetir^  under  ffte  iBegeU  orders  of  magistrates  —  Huthand  and  wife  in  cfenrftas, 
but  wife  escaping  — Against  heirs  or  executors  ofeheriff—^  Wrong  place  of  eustodf 

—  Statement  or  cause  or  action — The  judgment — The  weit  — Ami»- 
MENT—  Pleadings. 

VII.  Evidence —  Paocsss  —  Limitation  or  Action —  Damages,  pp.  12S2>  18SS. 

5,  Debt  for  Rent  arrear,  pp.  1222-^1233. 

I.  Statutable  EHACtMiNTS,  pp.  1222, 1223. 

II.  The  declaeation,  pp.  1223 — 1225. 

Venue  —  Paeties  —  Statement  or  cause  or  action. 

III.  Pleadings,  pp.  1225 — 1228. 

Non  est  r actum  —  Nil  habuit  in  tenbmentis — Assignment  h^fbre  nnt  due  cemft 
be  pleaded —  Contract  to  give  up  possession  tqmn  lessor  r^nqmshing  his  daiss 
for  rent —  Eviction  and  appoetionment  or  eent» 
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IV.  LufSTATioir  OP  AcTioy,  p.  1228. 

V.  FoK  Un  AND  OccurATioKy  p.  1228. 

VL  Dm  FOE  DOUBLE  Taluk.     Stat.  4  Gso.  2.  c.  28.,  pp.  1228—1281. 

Weekfy  tenanig —  QuarUrfy  holdingt — **  Demand  made^aiuituiiet  in  writing  given** 
—  StahUe  extendi  only  to  eaeea  in  wMch  tenant  has  been  guilty  of /rand  or  contn- 
macy  —  Holding  over  pentUng  a  treaty  —  Under  a  fair  ekam  of  right  —  Notice 
requisite  to  come  within  the  etatute'-^To  whom  and  by  whom  notice  should  he  given 
— -  Waver  of  notice  —  Paetixs—  Thutntt  in  common  cannot «««— Evidbncx. 

VII.  Debt  row.  double  Rbmt.     Stat.  11  Gsa  3.  c.  19.  s.  18.  pp.  1231*— 1233. 

Dittinetion  between  etoL  4  Geo,  2.  «.  28.  and  1 1  Geo,  2.  e.  19.  «.  18.  —  Lease  by 
parol'— 'NeHee  mMet  be  direet  and  positive  — •  DamaoAb. 

6.  Debt  on  Judgment,  pp.  123S — 1235. 

Effect  cf  judgment —  Whereaction  Kes— 'Inferior  courts — Must  be  an  actual  and  stdf- 
eieting  judgment -^VoMMiani  judgment  —  Venue  —  Statement  or  recoed-—' 
Pleadings —  Nul  tiel  record —  Matter  which  might  have  been  pHeaded  in  the  original 
acHon  inadmissibls  —  Wmii  of  eeeoe. 

7.  Debt  on  Bond^  pp.  1235— 1263. 

L  Bond  defined,  pp.  1235»  1236. 
II.  Who  can  and  cannot  be  Paetieb,  pp.  1286, 1237. 

III.  Gene&al  Liabilitt  of  Paetieb,  pp.  1237,  1238. 

Obligor  —  Obligee  —  Surety  ^-  Heir  —  Devisee  — -  Executors  or  administrators. 

IV.  Bonds  acquxeed  bt  Duebss^  pp.  1288,  123d. 
V.  FoEM  OF  Bonds,  pp.  1239—1241. 

What  amownts  to  an  ackaowledgment  •*  Signing  —  Sealing  — •  Delivery  —  Witnesses, 

VI.  The  StAMF,  pp.  1241—1243. 

Amount  of  stamp  duty  —  Ihne  of  stamping^  Effect  of  bond  being  improperly 


VIL  Recital  and  Condition  of  a  Bond,  pp.  1243,  1244. 
VIIL  Bond  yoid  bt  Mattie  subsequent,  pp.  1244,  1245« 
IX.  Effect  of  Penalit,  p.  1245. 
X.  Altsbation  in  Bond,  p.  1246. 
XI.  SiMONiACAL  Bonds,  pp.  1246 — 1249. 
XIT.  Usurious  Bonds,  pp.  1249 — 1253. 

XIII.  Bonds  for  the  Sale  of  Office,  pp.  1253, 1254« 

XIV.  Gaming  Bonds,  p.  1254. 

XV.  Bonds  in  Resteaint  of  Trade,  p.  1255.' 
XVL  Bonds  in  Resteaint  of  Maerlioe,  pp.  1255,  1256. 

XVIL  Bonds  abridging  the  Rights  or  Powers  anneIed  to  ant  Office  bt  Law, 
p«  1256. 

XVIIL  Immoral  BoNDSb  pp.  1256,  1257. 

XIX.  Bonds  gzten  for  the  wfiHBOLDiNG  of  Etidbnce/  p^  1257< 
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XX.  Thi  Declaration,  pp.  1257, 1258. 

Venue  —  I\irties  —  Statement  of  cauu  of  action, 

1.  Thb  Plkadikos,  pp.  1258 — 1862. 

Non  est  &etum  —  Satirfaetion  or  Ueenee  —  Paformanee  —  Solvit  ad  diem  —  Sol- 
vit post  diem  —  Non  damnificatus —  Oyer  —  RepUcatUm — StaL  S  j;  4  WiSL  4. 
c.  42.  s.  5. 

2.  Limitation  of  Action  —  Patxxnt  of  Monbt  into  Cookt  — >  Damagii,  pp. 
1262, 1263. 

8.  Debt  on  Bond  of  Ancestor  against  Heir,  pp.  1263—1267. 

Generalfy — Liabilify  under  ttat.  11  Geo.  4.  and  I  WUL  4.  e.  47.  ^Fuadxnos^ 
Replication  —  £vidxncb  —  JuboMXNT  —  EzBcnnoN. 

9.  Debt  on  Bail  Bond  under  Stat.  23  Hen.  6.  c  10.,  and  Assign- 

ment OF  Bail  Bond  under  Stat.  4  Anne,  c.  16.,  pp.  1267 — 1278. 

10.  Debt  on  Bond,  with  Condition  to  perform  Covenants  —  As- 

signing Breaches  under  Stat.  8  &  9  Will.  3.   c.  11.  s.  8., 
pp.  1273—1276. 

11.  Arrest  foe  Debt,  pp.  1276 — 1278. 


GSNSBALLT. 

Founded  upon 
a  contract  either 
express  or  im* 
plied. 


Where  action 
must  be  in  the 
dd)et  andcfa- 
Hnetf  and 
where  in  the 
detinet. 


Debt  lies  in 
the  deti$ul  for 
goods. 


When  the  pe- 
culiar remedy. 


Spbculties. 


I.  Generally • 

The  action  of  debt  is  founded  upon  a  contract  either  express  or  implied, 
in  which  the  certainty  of  the  sum  or  duty  appears ;  and  the  plaintiff  is  to 
recover  the  sum  in  numero^  and  not  to  be  repaired  in  damages,  as  he  is  ia 
those  actions^  which  sound  only  in  damages,  such  as  tusumpeit,  &c  (1) 

If  the  action  be  brought  for  money^  it  must  be  in  the  <2e6^and  ddmet; 
but  if  for  goods  and  chattels,  it  must  be  in  the  detinet  only.  (2) 

If  an  executor  bring  debt  for  any  thing  in  right  of  his  testator,  it  must 
be  in  the  detifiet  only  (3) ;  but  if  an  executor  take  an  obligation  for  a  deht 
due  to  his  testator  by  contract,  in  debt  upon  this  obligation,  the  writ  must 
be  in  the  debet  and  detinet,  (4)  If  the  executor  oblige  himself  to  pay  a  debt 
due  by  contract  by  the  testator,  in  debt  upon  this  obligation  the  writ  may  be 
in  the  debet  and  detinety  because  the  obligation  made  it  his  own  debt.  (5) 

It  lies  in  the  detinet  for  goods,  as  upon  a  contract  to  deliver  a  quantity 
of  malt ;  which  action  differs  from  that  of  detinue  in  respect  of  the  property 
in  any  specific  goods  not  being  necessarily  vested  in  the  plaintiff  at  the 
time  the  action  is  brought,  which  is  essential  in  detinue.  (6) 

Debt  is  sometimes  the  peculiar  remedy,  as  against  a  lessee  for  an  appor- 
tionment of  rent,  where  he  has  been  evicted  from  part  of  the  premises  by  a 
third  person,  though  covenant  is  in  such  case  sustainable  against  the  as- 
signee of  the  lessee.  (7)  It  is  also  the  only  remedy  against  a  devisee  of 
knd,  for  a  breach  of  covenant  by  the  devisor. 

This  action  can  be  sustained^  on  leases  for  rent  or  penalties,  as  for 
ploughing  up  meadow,  &c.  (8) ;  on  annuity  deeds ;  on  mortgage  deeds  j  and 

(I)  BulLN.  P.  167.  (6)  Com.   Dig.   Debt  (A.  5.).    2  Bk. 

(2)1    Rol   Abr.    £xtinguishmeilt  (U.),  Abr.  Debt  (F.),  626.     S  Wood*  103, 104^ 
604.     2  Bac.  Abr.  Debt  (F.),  626.  (7)  Steveneon  v.  Lambard,.  2  East,  579» 

(3)  1    Rol.  Abr.  Dett  (P,  Q,  R,  S,  T.),  580. 

602,  603.     2  Bac  Abr.  Debt  (F.),  627.  .    (8)  Com.  Dig.  Debt  (A.  5.),    S  BhcL 

(4)  2  Bac  Abr,  Debt  (F.>  628.  Com.    231.     AUy  v.  Parish,   1  N.  R.  10*. 

(5)  Ibid.  109. 
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also  on  an  absolute  covenant  of  A.,  to  pay  on  a  certain  day  a  sum  certain  QKyKBAn.Y. 

duefromB.onmortgage,(l)  Leases,  annuity 

Debt  lies  for  an  amerciament  in  a  court-leet  (2) ;  on  records,  as  upon  the  and  mortgage 
judgment  of  a  superior  or  inferior  court  of  record  (3) ;  either  generally,  or 
against  an  executor  or  administrator  suggesting  a  devtustavit  {Ai)  \  on  an      '^^^^^ 

erroneous  but  unreversed  judgment  (5)  —  and  the  mere  circumstance  of  administrator, 

the  defendant  having  been  rendered,  will  not  bar  the  action  ;  but  if  the  de-«  Defendant 

fendant  have  been  charged  in  execution  on  the  judgment,  no  action  can  be  charged  in  ex- 

.   J  ,  J   /^v  ecution  on  the 

supported  on  such  record.  (6)  judgment. 

Debt  lies  upon  the  judgment  or  decree  of  a  colonial  or  foreign  courts  judgment  or 
&c»(7),  in  those  instances  in  which  assumpsit  is  maintainable  upon  them,  decree  of  a  co- 
upon a  recognisance  of  bail  (8) ;  upon  a  statute  merchant^  though  not  upon    ^^}  ^'       "^ 
a  statute  staple^  because  the  seal  of  the  party  is  not  affixed  to  the  latter ; 
on  a  recognisance  in  the  nature  of  a  statute  staple,  to  which  the  seal  of 
the  concessor  is  affixed  (9) ;  on  a  sheriff  *s  return  of  fieri  feci,  which  is  in  Return  of /er» 
the  nature  of  a  record,  to  recover  the  money  which  he  has  received  (10) ;  fi^' 
for  a  rent-charge  or  annuity  granted  for  years ;  by  the  executors  of  a  tenant  RentHsharge. 
for  life  of  a  rent-charge ;  or  by  a  tenant  pur  autre  vie,  after  the  death  of  ce^o 
iidque  fne,(ll) 

Debt  is  frequently  the  remedy  on  statutes  either  at  the  suit  of  the  party  On  Statutis. 
grieved,  or  of  a  common  informer*  (12)  In  some  cases  it  is  expressly  given 
to  the  party  grieved,  as  for  an  escape  out  of  execution.  (IS)    If  a  statute  Where  penal 
prohibit  the  doing  an  act  under  a  penalty  or  forfeiture  to  be  paid  to  a  party  «ta*"te  does  not 
grieved,  and  do  not  prescribe  any  mode  of  recovery,  it  may  be  recovered  mode  for  the 
in  debt  (14),  as  treble  the  value  of  tithes  not  duly  set  forth  (15),  or  treble  recovery  of  a 
the  amount  of  damages  incurred  by  extortion.  (16)  *  ^^^"^^^  ^* 

(I)  Evans  y.  Jones,  5M.&  W.  295.  ant  pleaded  nil  dAet  to  a  declaration  coiv- 
(S)   Wicker  ▼.  Norris,  Bull.  N.  P.  167.     taining  counts  in  which  thefe  Was  no  alle- 

CT.  H.  116.  gation  that  the  defendant  was  not  tenant 

(S)  Gilb.  Debt,  391 »  392.    AncmA  Salk.  from  year  to  year,  or  of  a  lesser  estate  :  — > 

S09.      Com.  Dig.  Debt  (A.  2.).  It  was  holden  first,  that  the  onus  probandi 

(4)  1  Saund.  216.  218,  219.  fi.  6.  8.  as  to  the  nature  of  the  defendant's  interest 
Woodooek  V.  Morgan,  6  Mod.  306.  Hope  ▼.  lay  upon  the  defendant ;  and,  secondly,  that 
Bagme,  3  East,  2.  proof  of  payment  of  rent  by  him  to  a  third 

(5)  Horsy  ▼.  Daniel,  2  Lev.  161.  Prince  person,  was  not  sufficient  evidence  to  shew, 
T.  Niehohim,  5  Taunt.  667.  that    he    was    tenant  from  year   to  year. 

(6)  Vigers  y.  Aldrkh,  4  Burr.  2482.  FatitZou^v.^icrtiMy,  lJebb&  Symes(Iri6h), 
Tayifit  v.  Waters,  5  M.  &  S.  103.  Qtuere,  if  333.  An  action  of  debt  lay  against  the 
the  defepdant  died  in  ezeeution,  ibid.  104.  occupier  of  lands  assessed  for  tithe  compo- 

(7)  Hearts  y.  Saundtfs,  4  B.  &  C.  418.  sition  under  stat.4  Geo.  4.  c.  99.,  and  for  an 
6  D.  &  R.  474.  0*Caliaghan  v.  J%omond  apportionment  of  such  composition,  even 
{Marthioness),  3  Taunt.  85.  Parkins  v.  when  the  incumbent  died  before  any  half 
Stewart,  9  Price,  1.  yearly  payment  of  the    composition    had 

(8)  Gilb.  Debt,  3954  accrued.      The  certificate  of  the  compo- 

(9)  2  Saund.  69t  70.  n.  .3.  Com.  Dig.  sition  is  not  affected  by  reason  of  any  defect 
Ddrt  ( A.  3. ).  of  the  oaths  taken  by  the  eommissioners, 

(10)  2  Saund.  343,344.  n.  2.  Cockram  v.  nor  is  it  competent  for  the  defendant  at  the 
Wdbye,  2  Show.  79.  i^xake  y.  Rickards,  trial  to  shew  by  evidence  that  the  commis- 
Hob.  206k  sioners  had  not  the  qualification  in  respect 

(II)  1  Saund.  282.  n.  1.  of  property  required  by  the  statute.     The 
(12)  Com.  Dig.  Action  on  Statute  (£.).  applotment  is  evidence  that  the  lands  ap- 

2  Bac.  Abr.  Debt  (A.),  618.  plotted  lie  within  the  parish.     The  defend- 

(IS)  1  Saund.   34,  35.    n,   1.,  39k  218.  ant's  having  admitted  that  he  was  the  owner 

Coiai.  Dig.  Debt  (A.).  and    proprietor  of  the   lands  applotted,  it 

(14)  J  Rol.  Abr.  .Dett.  (K.),  598.  Un*-  Tas  held,  that  such  admission  was  evidence 
derhiU  y.  EUkombe,  1  M*Clel.  &  Y.  457.  of  his  being  the  occupier.     Carew  v.  Stuart,, 

(15)  Ibid.  President,  |rc.  of  Physicians  2  Hudson  &  Brooke  (Irish),  465.,  vide  ibid, 
y.  Sabnon,  1  Ld.  Raym.  682.     In  an  action  »,  (a.)  480. 

of  debt  for  a  tithe  composition,  the  defend-        (16)  Savageq.tr.  £^0it^A,2W. Black.  1101. 
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Debt  18  the  remedy  given  by  stot.  82  Hen.  8.  c.  86.  to  the  executor  of  a 
tenant  in .  fee  or  for  life>  to  recover  rent  which  became  due  to  them  aod 
their  -wrreB,  for  rents  of  the  wives'  freeholds  daring  the  life  of  the  wives. 

Where  a  statute  incorporating  a  gas  company,  provided  that  the  expeoMS 
of  obtaining  the  act  should  be  first  pud  out  of  the  subscriptions,  it  was 
held,  that  the  attorneys  who  obtained  the  act  might  recover  their  costs  in 
an  action  of  debt  founded  upon  the  statute.  (1) 

Debt  lies  upon  all  simple  contracts,  wherein  there  is  a  commutatioB 
of  property  for  money :  it  lies  for  money  lent,  paid,  had  and  received,  or 
due  on  an  account  stated  (2) ;  ibr  interest  on  the  loan  or  forbearance  of 
money  (S) ;  for  work  and  labour  (4) ;  official  fees  (5) ;  goods  sold  (6) ;  an 
and  occupation  (7) ;  for  any  debt  or  duty  created  by  common  law  or 
custom  (8)»  as  on  a  bill  of  exchange,  by  the  payee  against  the  drawer,  on 
default  of  the  acceptor,  or  by  the  drawer  against  the  acceptor,  where  the 
bill  is  expressed  to  be  for  value  (9),  or  by  a  first  indorsee  i^ainst  the  first 
indorser,  who  was  also  the  drawer,  where  the  bill  is  payable  to  his  own 
order  (10),  or  on  a  promissory  note^  by  the  payee  against  the  maker,  when 
the  note  is  shewn  to  have  been  drawn  for  value  (11),  but  not  by  or  against 
any  other  collateral  party (12);  for  tolls;  port  duties,  fines,  amerasp 
ments  (IS),  copyhold  fines  (14),  or  quit-rents  (15) ;  and  it  also  lies  on  an 
award  to  pay  money,,  but  not  if  it  be  to  perform  any  other  act,  unless  an  ar- 
bitration bond  exists,  in  which  case  the  action  must  be  brought  thereon  (16); 
on  bye-laws  (17) ;  English  judgments  not  of  record  (18);  as  weUason 
such  as  are  of  record;  on  Irish  judgments (19) ;  and  on  the  decree 
of  a  colonial  court  for  payment  of  a  balance  due  on  a  partnership  ac- 
count (20) 

By  or  against  the  parties  to  bonds,  &c«  and  their  personal  representa- 
tives (21);  against  die  heir  of  the  obligor,  if  he  be  expressly  named 
in  the  deed,  or  against  a  devisee  having  legal  assets  (22),  and  by  the 
sheriff  or  his  assignee  on  bail  bonds  (23),  and  replevin  bon(k.(24) 

Debt  lies  against  a  corporation  for  the  recovery  of  a  debt,  in  those  caaes 
in  which  auumptU  may  be  maintained  against  them  (25),  and  in  all  those 


(I)  7V2Mm  ▼.  Warwkk  Gag  (hmp*  4  B. 
&  C.  962.     7  D.  &  R.  S76. 

(8)  Com.  Dig.  Debt  (A.).  1  Rol  Abr. 
Dett  (£.)»  5934  Spwke  ▼.  Bichardtt  Hob. 
207. 

(3)  Benin  ▼.  Jamiemm^  5  T.  R.  558. 

(4)  Com.  Dig.  Debt  (B.) 

(5)  S  Bsc.  Abr.  Debt  (A.),  618.  1  Rol. 
Abr.  Dett.  (K.),  598*  Com.  Dig«  Pleader, 
2.(W.  11.) 

(6)  Bmer^  ▼.  FeO,  9T.  R.  28. 

(7)  E^  ▼.  Marsdut,  5  Taunt.  25i  WiU 
Mm  ▼.  mugate,  6  T.  R.  62.  Kinff  t.  Fra^ 
Mr,  6  East,  348. 

(8)  Com.  Dig.  Debt  (A.  9.).  Speaka  ▼. 
Riehardtt  Hob.  206. 

(9)  Ptidd^  ▼.  Hmbrey,  1  B.  &  C.  674. 
3  D.  &  R.  165. 

(10)  Stratton,  r.  HiU,  3  Price,  253. 

(II)  CrtiiweU  ▼.  Critp,  2  Dowl.  P.  C. 
635;  Lyont  ▼.  (Men,  3  ibid.  243.  Pridtfy 
V.  Henbrey,  1  B.  &  C.  674.     3  D.&  R.  165. 

(12)  Webbr.Cfeddee^lTuinUSiO.  Biehap 
V.  Vmrngt  2  B.  &  P.  78.  2  Camp.  187.  n,  (a.) 


(13)  Uneotm  {Earl  tf)  v.  fj^,  Cia 
Elia.  581.  Bull.  N.  P.  167.  ITydB  ▼• 
Shepherd,  1  Hen.  Black.  162.  R.  T.  H. 
116.     Speahe  Y,  Ridkards,  Hcb.  90S, 

(14)  Com.  Dig.  Debt  (A.  9.). 

(15)  5  Went  152,  153. 

(16)2  Saund.  62.  n.  5.  Fkny  ▼.  NuMm, 
Burr«  278.  F^freUmd  ▼.  MarygtU,  1  Sil^ 
72.  S.  C.  nom.  Forekaid  ▼.  HanigM* 
1  Ld.  Raym.  715.  DiUey  ▼.  FMO,  Str. 
923. 

(17)  Fettmak^re  ▼.  Dame,  1  B.&  P.  98* 

(18)  1  Saund.92.  n.2. 

(19)  O'CcUaghan  t.  Thaeetrnd  (Uef 
ehianeee),  3  Taunt.  85. 

(20)  Henleyyr,  Soper,  8  R  &  C  16.  SM. 
&  R.  153. 

(21 )  Com.  Dig.  Debt  (  A.  4. )« 

(22)  4  Bac  Abr.  Hair.  (F.),  164.  Wfb» 
T.  Knubky,  7  East,  123. 

(23)  Stat  4  Anne,  c.  16.  s.  2a 

(24)  Stat  11  Geo.  2.  c.  19. 

(25)  1  Chitt  PI.  110. 
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iiMtanees  in  which  thej  contract  by  deed  to  pay  money.  And  even  as-  OsirsMLt.r* 
soming  that  a  corporation  cannot  in  general  contract  but  by  deed,  the 
conrt  will  preBame,  on  general  demurrer,  that  there  was  a  deed,  in  order  to 
rapport  a  count  in  debt,  that  the  corporation  was  '' indebted,"  &c(l) 
And  it  may  be  laid  down  as  a  general  rule,  that  debt  lies  upon  every  con- 
tract in  deed  or  in  law.  (2) 

This  action  can  be  supported  on  a  contract  to  pay  so  much  per  load  for  Contract  to  pay 
wood,  the  quantity  of  which  was  not  then  ascertained ;  or  to  pay  a  pro-  "^  much  per 
portion  of  the  costs  of  a  suit  expected  to  be  incurred.  (S)  ^"^  ^"^  "^""^ 

Debt  is  not  sustainable  when  the  demand  is  rather  for  unliquidated  wir°**°^ 
damages  than  for  money  (4),  unless  the  performance  of  the  contract  were  Wbiks  Dm 
secured  by  a  penalty,  in  which  case  debt  may  be  supported  for  the  penalty,  ^^  ^^  "«• 
and  the  real  demand  ascertained  according  to  the  provisions  of  stat.  8  &  9  7^^  demand 

Wni    <l    *•    11  or  Mforunliqui- 

Wlll.  3,C11.  ^  dated  damages. 

In  Green  v.  BickmeU  (5)  the  question  was,  '<  whether  the  difference 
between  the  contract  price  of  a  cargo  of  whale  oil  of  a  merchant- 
able quality,  which  certain  persons  had  agreed  to  purchase  of  the  j^ain- 
tiis,  but  had  refused  to  accept,  and  the  market  price  of  the  oil  at  the 
time  of  refusal,  can  be  proved  under  a  fiat  of  bankruptcy  issued  against 
tliose  persons  upon  an  act  of  bankruptcy  committed  subsequent  to  the 
refusal :  "—upon  which  Lord  Denman  observed,  ^  We  have  been  strongly  Judgment  of 
pressed  with  authorities,  as  establishing  the  principle^  that  any  right  to  re*  f^^  Denman 
cover  money,  or  money's  worth,  may  be  treated  as  a  debt  when  its  amount  sieknelL 
can  be  fixed  by  calculation.  But  we  think  that  those  cases  must  be  re- 
garded as  exceptions  to  the  rule,  which  is,  generally  speaking,  that  no  claim 
of  this  nature  shall  be  provable  as  a  debt,  for  which  the  intervention  of  a 
jury  is  necessary.  That  it  was  so  here  is  undeniable;  for  every  one  of 
the  data,  which  form  the  basis  of  the  calculation,  may  be  denied  and  dis- 
puted, and  is  the  subject  of  opinion  rather  than  direct  decision  of  facts* 
And,  although  the  case  finds  the  quantity  of  the  oil,  and  that  it  was  of 
merchantable  quality,  and  that  customary  allowances  were  offered  to  be 
made,  and  what  was  the  market  price  of  oil  of  that  quality  at  the  time  of 
refusal,  and  that  such  price  was  in  the  knowledge  of  all  parties,  yet  it  does 
not  find  that  any  settlement  was  made,  or  account  agreed  to,  by  the  bank- 
rupts, nor  any  thing  which  would  have  precluded  them  from  disputing 
every  one  of  those  facts  before  a  jury ;  on  the  contrary,  it  states,  that  the 
bankrupts  positively  refused  to  accept  or  pay  for  the  oil,  and  no  reason  is 
assigned  for  their  so  doing.  For  these  reasons  we  are  of  opinion,  that  the 
sum  chumed  is  not  a  debt,  but  damages,  and  cannot  be  proved.  Therefore 
our  judgment  must  be  for  the  defendants,  that  a  nolle  prosequi  be  entered." 

On  the  other  hand,  <*  upon  a  new  statute,  which  prescribes  a  particular  Statute  pure- 
remedy,  no  remedy  can  be  taken  but  the  particular  remedy  prescribed  by  the  «f"^»ng  P"- 
statute ;  therefore  no  action  of  debt  will  lie  for  a  poor's  rate  '*  (6) ;  and  sur-  p     i     f^.     * 
veyors  of  highways  cannot  maintain  debt  to  recover  compensation  money  q^  ^ 

(1)  TUmi  ▼.  Warwick  Gas  Camp,  4  B.        (4)  PtnUm  ▼.  BaUpt  I  Ld.  Raym.  104a 
H  C.  962.     7  D.  &  R.  376.  S  Saund.  62.  (b.) 

(2)  Com.  Dig.  Debt  (A.  1.).      UnderhiU        (5)  8  A.  &  E.  701. 

r.EBietmbe,  M<  Cld.  &  T.  457.     Stat.  3  &         (6)  Per  Dennison  J.  in  SUoem  ▼.  I^imiim^ 
4  Will.  4.  c.  42.  a.  14.  2  Burr.  1 157. 

(3)  Stmderw  ▼.  Market  S  LeV.  429.  1  Cbitt 
FL  109. 
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Gknxaallt.     duly  assesaed  in  lieu  of  statute  duty,  the  remedy  by  diBiress  being  pre- 

money  a»e«ed  «<5"^^  ^7  ^^  ^^^  of  parliament.  (1) 

in  lieu  of  8ta-         It  seems  that  no  action  can  be  supported  at  law  for  the  arrears  of  an 

tute  duty.  annuity,  unless  it  be  granted  by  deed,  and  there  must  be  an  express  grant 

Arrears  of  an     j^  g^^j^  ^^^^  /g)    j^g^t  is  not  sustainable  for  the  arrears  of  an  annuity 
annuity 

or  yearly  rent  devised,  payable  out  of  the  lands  to  A.  during  the  life 

of  B.,  to  whom  the  lands  are  devised  for  life,  B.  paying  the  same  thereout^ 

so  long  as  the  estate  of  freehold  continues  (3) ;  and  this,  although  it  be  not 

stated  in  the  declaration,  that  the  grantor  had  a  freehold  in  the  premises  oat 

of  which  it  was  payable,  as  it  must  be  inferred  that  he  had  such  an  interest 

where  nothing  appears  to  the  contrary.  (4)    The  reason  assigned  is,  that 

the  law  will  not  suffer  a  real  injury  to  be  remedied  by  an  action  merdj 

Stat  8.  Anne,    personal ;  neither  does  the  action  lie  under  stat.  8  Anne,  c.  14.,  for  that 

^  1^*  statute  applies  only  to  cases  of  demises  from  landlord  to  tenant  (5)  But  the 

Assignee  of  a     assignee  of  a  rent  reserved  upon  a  lease  may  maintain  debt  for  the  arrears.  (6) 

rent.  Where  lands  were  enfeoffed  to  R*  H.  and  defendant,  to  the  use,  intent, 

and  purpose,  that  the  plaintiff,  his  heirs  and  assigns  for  ever,  should  receive 

and  take  out  of  the  lands  a  yearly  rent  of  63/.  payable  half  yearly,  and  the 

defendant  covenanted  with  the  plaintiff,  that  R.  H.  and  the  defendant, 

their  executors,  &c.  or  some  or  one  of  them,  would  pay  or  cause  to  be 

paid  to  the  plaintiff,  his  heirs  and  assigns,  the  said  yearly  rent  at  the  terms 

appointed  for  payment  thereof:  — It  was  held,  that  the  plaintiff  could  not 

sue  the  defendant  in  debt  for  arrears  of  the  annuity.  (7) 

Money  decreed      Debt  will  not  lie  for  money,  ascertained   by  the  master's  report  and 

to  be  paid  by  a  ordered  to  be  paid  by  a  decree  of  a  court  of  equity  for  interest  and  costs 

on  a  bill  filed  for  specific  "performance.  (8) 

Assignee  of  Neither  is  it  sustainable  against  the  assignee  of  part  of  the  land  de- 

part  of  demised  mised.  (9) 

Where  a  testator  devised  lands  in  fee,  after  the  determination  of  certain 
life  estates,  to  A.,  B.,  and  C,  as  tenants  in  common,  subject  to  and  charged 
with  the  payment  of  200/.,  which  he  thereby  bequeathed  to,  and  to  be  equally^ 
divided  among,  the  children  of  his  niece  ;  and  A.  and  B.,  during  the  life  of 
one  of  the  tenants  for  life,  granted  their  reversion  in  two  undivided  third 
parts  of  the  lands  to  mortgagees  for  500  years :  —  It  was  held,  that  an 
action  of  debt  could  not  be  maintained  against  the  termors  for  a  share  of 
the  200/.  so  bequeathed.  (10) 


IL  The  Declaration, 

Thi  Dscla^  The  rules   applicable  to   declarations  and  pleadings  in  assumpsit  and 

EATioN.  covenant,  are,  in  general,  applicable  to  those  in  debt  on  simple  contract, 

and  on  specialties  respectively. 

(1)  Utiderkm  ▼.  EUiconAe,  M'CleL  &  Y.        (5)   WM  r.Jipgs,  4  M.  &  S.  113. 
450.  (6)  Alien  v.  Bryan,  5  B.  &  C.  512. 

(2)  Re  Samud   Loekey  2  D.  &  R.  60S.         (7)  BandaB  y.  Rigby,  4  M,  &  Vf.  l^  ^ 
Sidd  V.  Smith,  14  Ves.  491.  Dowl.  P.  C.  650. 

(3)  Webb  ▼.  Jiggsj  4  M.  &  S.  113.     2         (8)   Carpenter  y.  7%om<on,  3  B.  &  A.  58. 
Saund.  304.  n.  8.  (9)  Curtii  ▼.  Spitty,  1  Bing.  N.  C.  75a. 

(4)  Ptieoch  V.  Lincoln  (^Bishop  of),  3  B.         (10)  BraithioaiU  v.  5»wJi«r,  5  M-  &  W. 
&  B.  30.     6  Moore,  535.  318. 
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It  is  a  general  principle,  that  whe^e  the  action  is  founded  on  privity  of  Thx  Dbclara- 

estate^  the  venue  is  local;  and  in  actions  for  injuries  to,  or  in  respect  of  ''^'^' 

real  prcperfyy  where  the  gtravamen  is  necessarily  local,  care  should  be  taken  Vekue. 
to  make  the  venue  local. 

If  the  assignee  of  the  reversion  bring  debt  in  the  debet  against  the  exe-  Assignee  of 
cutor  of  the  lessee,  or  charge  him  in  any  other  way  as  assignee^  the  action  ™'-^|['eje. 
is  local.  cutor  of  leasee. 

In  debt  for  a  rent-charge  against  the  farmer  of  the  profits  it  is  local,  the  Rent-charge, 
defendant  being  chargeable  in  respect  of  his  possession,  and  not  on  the 
contract  (1) 

The  action  of  debt  on  a  recognisance  or  judgment  of  a  court  of  record  Debt  on  a  re- 
should  be  laid  in  the  county  where  the  instrument  was  recorded  (2),  or  f^f n«*nce  or 

*    •^  \   /'         judgmenti 

where  it  first  becomes  operative ;  and  an  action  for  the  breach  of  a  custom   ^     , 
or  bye-law  of  a  town  is  local. 

Actions  of  debt  against  public  officers  for  malfeasance  or  misfeasance  in  Public  officers. 
the  execution  of  the  duties  of  their  offices,  are  by  various  statutes  required 
to  be  laid  in  the  county  where  the  cause  of  action  arose ;  and  it  is  now 
usual  to  insert  such  a  provision,  wherever  the  duty  is  one  of  a  public 
nature.  (3) 

In  a  local  action  of  covenant,  if  the  pleadings  raise  no  issue  on  the  ques-  Covenant. 
tion  of  locality,  the  defendant  cannot  insist  upon  nonsuiting  the  plaintifif  on 
the  ground  of  the  venue  having  been  laid  in  the  wrong  county.  (4) 

The  venue  is  transitory  in  all  simple  contract  debts.  Where  venue 

The  action  by  the  assignee  of  the  reversion  against  the  lessee  is  t^w^sitory. 
transitory,  because  stat  32  Hen.  8.  c  34.  s.  1.  transfers  the  privity  of  ^^^^ 
contract  (5) 

In  an  action  against  an  heir  or  devisee  on  the  bond  of  his  ancestor,  the  Heir  or  devisee, 
action  is  transitory ;  for,  like  the  action  against  the  executor,  it  is  founded 
on  the  contract,  though  the  liability  is  commensurate  only  with  the  value  of 
the  assets  descended.  (6)     So  the  action  on  stat  1 1  Geo.  2.  c.  19.  for  use  and  Use  and  occu- 
occupation  is  transitory.  (7)  pation. 

Debt  on  a  municipal  charter  is  transitory.  (8)  Municipal 

The  offence  of  usury  is  completed  by  taking  the  illegal  interest ;  and  ^"^'^^' 
therefore,  where  the  contract  was  made  in  London,  the  rents  out  of  which  ^'"'7* 
the  money  was  to  be  paid,  received  by  the  defendant  in  pursuance  of  the 
contract,  in  Middlesex,  but  the  account  by  which  the  interest  was  allowed 
finally  settled  in  London,  the  venue  was  holden  properly  laid  in  London ; 


(1 )  Phu  V.  Leicester  (  Counteu  of).  Hob. 
S7.     Vin.  Abr.  Trial  (H.  a.  2.) 

(2)  Com.  Dig.  Pleader  (C.  9.). 

(3)  Vide  etiam  respecting  magistrates,  &c. 
rtat  21  Jac  I.  c  19.  s.  5.,  extended  by  stat. 
4S  Geo.  3.  c  85.  s.  6.  Stat.  4  Geo.  4.  c.  64. 
s^  75.  ( It^gulation  of  Gaols).  Stat.  1 0  Geo. 
4.  c.  44.  8.  41.  ;  stat.  2  &  3  Vict.  c.  47. 
s^  79.  (Metrop.  Police  Act).  Stat.  1  &  2 
Will.  4.  c.  32.  s.4.  (Game  Act).  Stat  4 & 
5  Will.  4.  c.  76.  a.  104.  (Poor  Law  Amend. 
Act).  Stat  5  8e  6  Will.  4.  c.  50.  s.  109. 
(Highway  Act^.  SUt  S&S  Will.  4.  c.  63. 
a,  39.  (Regulation  of  Weights  and  Measures). 
8tat5&6WiU.4^  c76.  s.  133.  (Municip. 


Corp.  Act).  Stat  6  &  7  Will.  4.  c.  76.  s.  26. 
(Newspaper  Act).  Stat  1  &2  Vict  c82. 
s.  16.  (Juvenile  Offenders*  Act).  Stat  1  & 
2  Vict  c.  79.  s.  31.  (Hackney  Coach  Act). 
Stat  2  &  3  Vict  c.  71.  s.  53.  (Metrop. 
Police  Act) ;  et  mvUa  alia^ 

(4)  Soyee  ▼.  ffeweteoHi    2  Ring.  N.  C. 
575. 

(5)  l^ureby  ▼.  Pboit,  1  Saund.  240. 

(6)  Com.  Dig.  Pleader  (C.  9.). 

(7)  KiHff  Y.  Fraser,  6  East,  348.     Eglerr, 
Mareden,  5  Taunt  25. 

(8)  Berwick  {Mayor  of)  ▼.  Ewart^  2  W. 
Black.  1068. 
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thus,  in  Scott  r.  Sre^(l )  Mr.  Justice  Ashhuist  observed,  that,  "  where  there 
are  two  facts  which  are  necessary  to  constitute  one  offence,  the  party  may 
ex  necessUaie  lay  the  venue  in  either  county*"  (2)  So  where  the  usarions 
contract  was  paid  by  a  draft  in  Middlesex,  which  draft  was  exchanged  for 
cash  in  Smithfield : — It  was  holden,  that  the  offence  was  completed,  and  the 
venue  in  consequence  properly  laid  in  London.  (S) 

If  the  declaration  contain  one  count  on  a  cause  of  action  in  respect  of 
which  the  venue  cannot  be  changed,  the  insertion  of  other  counts  on  causes 
of  action  in  which  the  venue  can  be  changed  will  make  no  difference.  (4) 
It  cannot  be  changed  in  debt  for  rent  (5),  or  in  an  action  on  an  award  (6), 
or  on  a  specialty  (7),.  or  in  covenant.  (8)  Yet  in  covenant  where  a  view 
was  necessary,  ^e  court  allowed  the  venue  to  b^  changed  to  the  county  in 
which  the  premises  were  situate  (9),  though  in  another  case  it  was 
refused  (10);  but  in  some  actions  on  specialties,  or  written  instruments  under 
special  circumstances,  the  court  ynll  change  the  venue  after  issue  joined, 
but  not  before.  (11) 

A  company  was  incorporated  with  power  to  the  master,  two  wardens  and 
assistants  (all  chosen  from  the  body  of  the  company)  to  make  bye-laws  for 
the  government  of  the  company,  and  to  provide  penaltiea  by  fine  for  breach 
of  such  bye-laws,  the  company  to  have  the  fines  for  tiieir  use.  A  bye-law 
was  made,  that  every  one  of  the  livery  of  the  company  who  shoald  be 
chosen  steward,  and  refuse  to  take  the  office,  should  forfeit  15L  to  the 
master  and  wardens  for  the  time  being,  or  to  one  of  them,  for  the  use,  relief, 
and  maintenance  of  the  company.  Defendant  was  chosen  steward,  and 
Infused  to  take  office.  At  the  time  of  his  election  and  refusal,  6.  was 
master,  and  C.  and  L.  were  wardens. 

G.,  C,  and  L.  brought  debt  against  defendant  upon  the  bye-kw,  not 
naming  themselves  in  the  commencement  of  the  declaration,  as  present  or 
late  officers,  nor  stating  that  they  sued  for  the  use  of  the  company,  but 
alleging  the  above  facts,  and  that  defendant  had  forfeited  and  become  liable 
to  pay  1 5il  to  the  master  and  wardens  for  the  time  being,  or  one  of  them,  to 
the  use,  &c  of  the  company,  whereby  an  action  had  accrued  to  the  plain- 
tiffs,  G.  so  being  master,  and  C.  and  L.  so  being  wardens,  to  demand,  &c. 
(not  adding  to  the  use,  &c  of  the  company).  Breach,  that  defendant  bad 
not  rendered  to  the  plaintiffs  or  the  company.  Plea,  that  at  the  commence* 
ment  of  the  suit,  G«  was  not  master  nor  €•  warden.    On  demurrer  it  was 


(1)  ST.R.838. 

(2)  Sed  vide  diet,  per  Abbott  C.  J.  in 
Ftarton  ▼.  B^Gowran,  3  B.  &  C  700. 

(3)  Sewry  q,  t.  ▼.  Freemanf  2  B.  &  P.  381. 

(4)  Pktrmeier  ▼.  Oiway,  3  Dowl.  P.  C 
66.,  vide  Woodsy,  Grimwood,  10  B.  &  C. 
689.  WaUUw  v.  Sytrt,  3  Bowl.  P.  C. 
160.  DawtOH  r.  Bowman,  ibid.  1  C.  M. 
&  R.  594.  Hart  v.  Tayhr,  2  D.  &  R.  164. 
Arden  v.  Momingtom,  4  Tyrw.  56, 

(5)  DvpUtnt  V.  Chalk,  Str.  857. 

(6)  WhiOmm  v.  Stosnc*.  2  B.  &  P.  355. 
StoMway  V.  Hedopt  4  D.  &  R.  635.  3  B.  & 
C.9. 

(7)  Fotttr  V.  Taylor^  1  T.  R,  781.      Watt 


V.  Ikmid,  1  B.  &  P.  4S5.  Toudty^Tondt,  4 
Dowl.  P.  C  32.  3  A.  &  E.  311.  Jmo.  I 
Sid.  87. 

(8)  Bokrt  nom.  Maude  v.  Sariou,  1  C. 
M.  &  R.  86.  2  DowL  P.  C  699.  ^«* 
iherby  v.  Goring,  3  B.  &  C  352.  5  B.  & 
R.  441. 

(9)  HadinaU  ▼.  Cox,  8  Eut,  268. 

(10)  Anon,  2  Chitt.  419. 

(11)  Bohn  nom.  Mamde  v.  Sumn,  1  C 
M.  &  R.  86.  2  Dowl.  P.  C.  e^,  CW"^ 
v.  Dixon,  1  a  &  M.  661.  FomOtf  ». 
Otway,  3  DowL  P.  C.  66.  JRwA  ▼.  ^^w"*^ 
4  ibid.  32.  3  A.  &  E.  311.  Rcspeeting 
the  venue  in  penal  action^  jwtf,  1 194,  U^ 
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hMf  that  tlie  action  did  not  lie,  the  right  to  sue  not  remaining  in  the  officer    Twt  Dsclaba- 
after  they  had  quitted  office.  ( 1 )  '^ 

In  declanitions  on  specialties  or  records,  no  consideration  need  be  shewn,  SrARMSMT  of 
for  it  is  implied ;  unless  where  the  performance  of  such  consideration  con-  ^^^"  <*■'  de- 
stitutes a  condition  precedent,  then  the  performance  must  be  averred ;  and  j    /  ^^  . 
where  the  action  is  founded  on  a  deed,  it  must  be  declared  upon,  except  in  <m  specialties 
the  instance  of  debt  for  rent  (2);  and  the  omission  to  set  out  the  deed  cam  ^  records  no 
be  taken  advantage  of  by  special  demurrer  only.  (S)  need  be  shewn. 

The  declaration  in  debt  on  simple  contract  must  state  the  consideration.  Declarations 
and  also  the  inducement  necessary  to  explain  the  contract  or  consideration  on  simple  con- 
as  in  assumpsit;  but  it  must  be  alleged,  that  the  defendant  agreed^  not  that  ^[ate'the'^n- 
he  promised  to  pay  tiie  debt.  (4)  sidention. 

In  Compion  v.  Taylor  {S)  the  declaration  stated,  that  the  plaintiff  com- 
plaiDed  of  the  defendant  being  detained,  &c.  in  an  action  on  promises,  and  he 
demands  of  him  the  sum,  &c.  which  he  owes  to,  and  unjustly  detains  from 
hinu  The  first  two  counts  were  upon  bills  of  exchange,  and  stated  that  the 
defendant  promised  the  (daintiff  to  pay  the  same^  Ac :  there  were  also  inde^ 
biiaius  counts  in  debt;  and  the  whole  concluded,  '^  whereby  an  action  hath 
accsroed  to  the  plaintiff  to  demand  and  have  the  said  moneys  respectively, 
&e.  yet  the  defendant  hath  not  paid,  &c.:*' — It  was  held,  that  the  first  two 
eonnts  were  in  debt* 

^  It  is  not  necessary  that  the  plaintiff  in  debt  should  recover  the  exact  Sdm  dkmand- 
sum  demanded"  (6);  and  it  is  immaterial,  that  the  aggregate  of  the  sums  ^"^ 
dalmed  in  several  counts  exceeds  the  amount  claimed  in  the  queriiur.  (7) 
The  distinction  is,  that  where  debt  is  brought  upon  a  covenant  to  pay  a  sum 
eertain,  a  variance  in  the  statement  of  the  sum  mentioned  in  the  deed  will 
vitiate;  but  where  the  deed  relates  to  the  matter  of  fact,  there,  though 
the  plaintiff  demand  more  than  is  due,  be  may  enter  a  remittitur.  (8) 

In  debt  on  judgment  of  inferior  court,  the  declaration  must  contain  an  ^Vhere  requi- 
averment,  that  the  cause  of  action  arose  within  the  jurisdiction  of  the  infe-  'i^  ^  a^^*** 
rior  court ;  otherwise  it  will  be  bad  on  demurrer.  (9)  acSoTon^ 

within  jurisdic- 
tion of  inferior 
oourL 

III.  Pkadings.  Pleadiko^ 

By  Reg.  Gen.  H.  T.  4  Will.  4^  r.  ^  s.  1.,  <<  in  debt  on  specialty  the  plea  of  Pueas  ox  Sps- 
iiofs  est  factum  shall  operate  as  a  denial  of  the  execution  of  the  deed  in  ^^^'"' 
point  of  fact  only ;  and  all  other  defences  shall  be  specially  pleaded,  includ-  4^'m,4.*r.  '2.' 


(1)   Qtfore,    Whether    the    action    was        (5)  6  Dowl.  P.  C.  660. 

by  any    one  ?      Graves    ▼.        (6)  Per  Lord   Mansfield   in   Walier   t. 


8.1. 
SnClALTlXS. 


Colby,  9  A.  &  £.  S56,  Witter,   Doug.   6.     Aylett  ▼.  Lowe,  8  W. 

(2)  Atty  V,  r^riek,  1 N.  R.  109.  1  Sannd.  Black.  12S1.     Lord  v.  JJowtoim,  II  East, 

376.  9.  1.  62. 

(S)  TOeom  ▼.  Warwick  Ga»  Comp,  4  B.&        (7)  Gardner  ▼.  Bowman,  4  Tynr.  412., 

C  963.  Tide  BPQnilUn  v.  Cox,  1  Hen.  Black.  249. 

(4)  Bi$kop  T.  roung,  8  B.  &  P.  78.    Bria        (8)  Pin-  Holt  C.  J.  in  IngUdew  ▼.  Crt/^s, 

T.  Neth,  S  B.  &  A.  206.,  sed  vide  Ninan  ▼.  2  lA^  Raym.  816. 
Bland,  3  Smith,  1 14.     Gardner  ▼.  Bowman,        (9)  Read  v.  Pope,  4  Tyrv.  406. 
4l>rv.412. 
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4  Will.  4.  r.  2. 
8S.  2,  3,  4. 
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cially. 


Form  of  plea. 


In  an  action  for 
debt  for  goods 
sold  and  deli- 
vered. 


ing  matters  which  make  the  deed  absolutely  void,  as  well  as  those  which 
make  it  voidable." 

The  defendant  must  still  plead,  as  previously  to  this  rule,  payment  at  or 
after  the  day,  perfornumee  of  the  condition  of  the  bond,  or  any  matter  in 
excu^  of  performance,  as  non  damnificatus  to  a  bond  of  indemnity ;  do 
atoard  to  an  arbitration  bond,  or  to  a  bail  bond ;  no  process  to  arrest  the 
defendant  (1) 

But  the  arrest  cannot  be  traversed  (2);  and  a  plea  to  a  declaration  on  a 
bail  bond,  that  no  proper  affidavit  was  filed,  is  bad.  (3) 

The  defendant  must  also  plead  specially  in  discharge  of  the  action  & 
tender  or  set-off.  (4) 

By  Reg.  Gen.  Hilary  Term,  4  Will.  4.  r.  2.  ss.  %  S,  4.,  the  jJea  of 
*^  nil  debet "  was  abolished,  and  in  lieu  thereof  it  was  declared  that,  **  in 
actions  of  debt  on  simple  contract,  other  than  on  biUs  of  exchange  and  pro* 
missory  notes,  the  defendant  may  plead  that,  *  he  never  was  indebted  in 
manner  and  form  as  in  the  declaration  alleged;'  and  such  plea  shall  have 
the  same  operation  as  the  plea  of  non  assumpsit  in  indebitatus  assumpnl; 
and  all  matters  in  confession  and  avoidance  shall  be  pleaded  specially  ss 
above  directed  in  actions  of  assumpsit 

*'  In  other  actions  of  debt  in  which  the  plea  of  nt/  dAet  has  been  hitherto 
allowed,  including  those  on  bills  of  exchange  and  promissory  notes,  the 
defendant  shall  deny  specifically  some  particular  matter  of  fact  alleged  in 
the  declaration,  or  plead  specially  in  confession  and  avoidance." 

The  form  of  plea  to  an  action  of  debt  prescribed  by  the  above  rules, 
must  be  adhered  to  in  terms,  and  therefore  a  plea  that  the  defendant  <<  never 
did  owe,"  was  holden  to  be  bad  on  special  demurrer,  the  form  being  that 
he  '<  never  was  indebted^  (5)  So  likewise  a  plea  of  *'  never  did  promise  " 
is  a  nullity  in  an  action  of  debt  (6) 

In  an  action  of  debt  for  goods  sold  and  delivered,  if  the  defence  be,  that 
the  goods  were  sold  on  a  credit,  which  had  not  expired  at  the  time  of 
bringing  the  action,  this  in  the  Q.  B.  must  be  specially  pleaded.  (7)  But  from 
subsequent  decisions  it  seems,  that  the  ground  of  defence  may  be  given  in 
evidence  on  the  plea  of  nwiquam  indebitatus.  (8) 

In  an  action  of  debt,  a  plea  that  parcel  of  the  money  claimed  was  the 
residue  of  a  sum  agreed  to  be  paid  for  a  boat,  warranted  sound  and  fit  for 
use,  but  which  was  afterwards  found  to  be  of  no  greater  value  than  the 


(1 )  Saxhy  y.  Kirkua,  Say.  1 16.  WhiU  t. 
AnadeUy  1  M.  &  W.  348.  1  Tymi'.  &  G. 
785. 

(S)  Wittkins  V.  Parry,  Str.  444.  Taylor 
▼.  Oow,  1  B.  &  Ad.  223.  CaU  v.  ThelweOt 
3  Dowl.  P.  C.  443. 

(3)  Hume  ▼.  Livertidge,  1  C.  &  M.  332. 

3  Tyrw.  257.  1  Dowl.  P.  C.  660.  KnowUs 
V.  Stevens,  1  C.  M.  &  R.  26.  2  Dowl.  P.  C. 
664.     4  Tyrw.  1016. 

(4)  Tidd's  N.  P.  359. 

(5)  1  ibid.  361.  SmedUy  .  v.  Joyce,  1 
Tyrw.  &  G.  84.  2  C.  M.  &  R.  721.  4 
Dowl.  P.  C.  421. 

(6)  King  v.  Myers,  5  Dowl.  P.  C.  686. 

(7)  Edmunds  v.  Harris,  6  C.  &  P.  547. 

4  N.  &  M.  182.  2  A.  &  £.  414.  Tidd's 
N.  P.  861. 


(8)  Taylor  v.  HUary,  1  C.  M.  &  R.  ?«• 
5  Tyrw.  373.  3  DowL  P.  C.  461.  Knoff 
V.  Harden,  I  ibid.  47.  Cousins  v.  Faddts, 
2  C.  M.  &  R.  553.  5  Tyrw.  535.  Jones  t. 
Nanney,  1  M.  &  W.  336.  1  Tyrw.  &  G. 
638.  Tidd*8  N.  P.  361.  It  may  be  here 
obsenred,  that  where,  in  covenant  in  t 
lease,  it  was  alleged  as  a  breach,  "that 
during  the  term,  to  wit,  on  the  S5th  of 
March,  1826,  the  sum  of  66L  for  two 
quarters  of  rent,  ending  on  the  dayVor»- 
said,  became  and  is  still  due  and  in  srrcar,** 
a  plea,  **  that  no  quarter's  rent,  ending  the 
25  of  March,  then  became  due,  according  to 
the  provisions  of  the  said  indenture,  m 
manner  and  form  as  the  plaintiff  allied, 
was  bad.  Baden  v.  Fiiyht,  3  Ring.  K.  C 
685.     4  Scott,  412. 
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amount  paid  at  the  time  of  sale^  was  holdett  to  be  bad  on  demurrer,  as     Plbadinos. 
amounting  to  the  general  issue.  (1)  "* 

In  an  action  of  debt  for  work  and  labour  on  an  implied  contract,  the  Work  and  la- 
defendant  on  the  plea  that  '<  he  never  was  indebted/'  may  go  into  evidence  ^°"'* 
to  prove  that  the  work  was  dqne  under  such  circumstances,  as  shew  that 
there  was  no  implied  contract  to  pay  any  thing.  (2)     But  upon  this  plea 
the  defendant  cannot  go  into  evidence  of  misconduct,  except  such  as  goes 
to  shew  that  there  was  no  implied  contract  to  pay.  (3) 

It  is  competent  for  a  defendant,  under  the  plea  of  '<  nuTiguam  indebitatus^** 
to  prove  a  contract,  by  which  he  is  liable  only  to  a  portion  of  the  plaintiff's 
demand.  (4)  But  in  an  action  of  ddft,  where  there  is  no  plea  of  payment,  dthitatu*, 
the  defendant  cannot  give  evidence  of  payment  in  mitigation  of  damages.  (5) 
An  admission  in  a  bill  of  particulars,  of  money  received  on  account,  will 
not  avail  the  defendant  without  a  plea  of  payment  (6) 

In  an  action  of  debt,  brought  by  two  of  three  syndics  of  a  French   Nonjoinder* 
bankrupt,  it  was  doubted,  whether  the  objection  [to  the  non  joinder  of  the. 
third  syndic,  if  available,  could  be  taken  on  the  plea  of  nil  deheL  (7) 

Where  latere  are  several  breaches  alleged  in  the  declaration,  payment  of  Pleading  to 
money  into  court  may  be  pleaded  generally  to  all  of  them  (8) ;  and  such  a,        ^  ^'* 
plea  admits  a  cause  of  action  upon  every  breach.  (9) 

In  pleading  to  a  breach,  whether  by  way  of  denial  or  in  paying  money  into 
<^ourt,  care  should  be  taken  to  distinguish  the  breach  itself  from  the  special 
damage  alleged  to  have  been  occasioned  by  it  (10) 

It  is  better  to  traverse  the  breach  in  the  terms  of  the  declaration,  and  it 
is  incumbent  on  the  pls^tiff  to  prove  it  as  laid.  (11) 

Payment  before  action  brought  must  be  pleaded.  Fatmbnt. 

*'  Whilst  it  was  considered  to  be  law,  that  an  action  of  debt  on  simple  con-  Before  action 
tract  was  founded  on  one  entire  single  contract,  and  that  the  plaintiff  could  b^°pj|ad^"^ 
not  recover  less  than  the  whole;  doubtless  a  special  plea  of  payment  was  judgment  of 
also  entire ;  and  if  the  full  amount  was  not  proved  to  be  paid,  the  plaintiff  Mr.  Baron 
was  entitled  to  a  verdict ;  but  since  it  has  been  established  by  several  cases,    .^  ^TMon 
that  the  demand  in  such  actions  is  divisible,  and  the  plaintiff  may  recover 
less ;  and  since  several  contracts  may  certainly  be  included  in  a  demand  of. 
one  sum  in  an  action  of  debt  on  simple  contract,  as  well  as  inddntatus  cu- 
sufnpnt;  and  since  a  plea  of  payment,  whether  pleaded  to  a  declaration  in 
one  form  of  action  or  the  other,  must  have  the  same  meaning,  and  does  not, 
of  necessity,  import  that  one  entire  sum  was  paid  at  one  time,  there  is  not  any 
satisfactory  reason  why  it  may  not  be  considered  capable  of  being  severed  in 
one  case  as  well  as  the  other,  whether  pleaded  to  the  whole  declaration,  or  to 
part  TluB  only  difference  between  the  two  actions  will  therefore  be,  that,  in 


(1)  Diekm  r,  NeaU,  5  DowL  P.  C.  176. 
1  M.  &  W.  SS6. 

(2)  Coopers,  Whitekoute,  6  C.  &  P.  545., 
et  vide  Qmniu  v.  Ptiddon,  2  C.  M.  &  K. 
553.     5  Tyrw.  535,    4  DowL  P.  C.  488. 

(3)  Ibid. 

(4)  /oMCf  ▼.  ReadBy  5  DowL  P.  C.  216. 
1  N.  AP.TS. 

(5)  BeOnn  y.  Butt,  2  M.  &  W.  422. 

(6)  Mrmat  v.  BrtnoHt  3  Bing.  N.  C.  674. 

(7)  jIUvtm  V.  Fumimd,  2  C.  &  M.  555. 
4  Ty  rw.  75 1 .     Tidd's  N.  P.  361 . 


(8)  MarMhaOy.  WhUeside,  1  M.  &  W.  188. 
TjTw,  &  G.  485. 

(9)  Wright  ▼.  Goddard,  3  N.  &  P.  361. 
Kennedy's  N.  R.  151. 

(10)  P&rtery.IxattlM.&W.S8U  Tyrw. 
&  G.  639. 

(11)  JTawiei  v.  Orton,  5  A.  &  E.  367.  As 
to  the  mode  of  assigning  the  breach,  vide 
Falmouth  (Earl  of)  v.  Thoma$,  1  C.  &  M. 
89.  Hodges  v.  Gray,  4  DowL  P.  C.  733. 
Kennedy's  N.  R.  151. 
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anwmpgU^  the  plea  to  the  whole  dedamtion  admits  no  certain  snm  to  have 
been  originally  due  from  the  defendant  to  the  plaintiff,  whilst  the  plea  to 
the  whole  declaration  in  debt  admits  the  sum  nominally  claimed  to  have  been 
originally  due*  In  either,  the  verdict  may  be  found  for  the  defendant  for 
the  wholes  or  for  the  part  actually  paid,  according  to  the  fact*'  (1) 


LlMRAnOH 

or  AcTioK— 

PAKTICniARS 

or  Dbmamd  — 
Patickkt  or 

MOXKT  IMTO 
COUKT— 

Sn-orr  — 

SVATINO 

Pbocbxdxiigs 
»  Damaoxs 
—  Costs  — 
jodomxiit 
A.]n>  Wkr  ow 
Inquixt  — 
ExKCDTioy. 

LiMiTATioif  or 
AcnoH. 

Stat  S  &4 
Wai.  4.  c.  42. 


pARTICnLAKS 
or  DXM AMD. 

Reg.Gen.T.T. 
1  WUL  4.  s.  6. 

Where  re- 
quired to  be 
delivered  with 
deolarstion,  or 
notice  thereoC 


IV.  LimUaikn  ofAetian — Patfieulars  of  Demand  '^Pa^fmeni  rf  Money 
inio  Court  —  Setroff  —  Staying  Proceedings  -—  Damages  —  Costs  -^ 
Judgment  and  Writ  of  Inquiry -^  Execution. 

By  Stat  S  &  4  Will.  4.  c.  42.  s.  S.,  <"  all  actions  of  debt  for  rent 
upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any 
bond  or  other  specialty,  and  all  actions  of  debt  or  scire  facias  upon  any 
recognisance,  and  also  all  actions  of  debt  upon  any  award  where  the  sub- 
mission is  not  by  specialty  or  for  any  fine  due  in  respect  of  any  copy- 
hold estates,  or  for  an  escape,  or  for  money  levied  on  sjkj fieri  fatia^ 
and  all  actions  for  penalties,  damages,  or  sums  of  money  given  to  the  party 
grieredy  by  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued 
or  brought  at  any  time  after  the  end  of  the  present  session  of  parliament, 
shall  be  conmienced  and  sued  within  the  time  and  limitation  hereinafter  ex- 
pressed, and  not  after;  that  is  to  say,  the  said  actions  of  debt  for  rent  upon 
an  indenture  of  demise  or  covenant,  or  debt  upon  any  bond  or  other  specialty, 
actions  for  debt  or  scire  facias  upon  recognisance  within  ten  yean  after 
the  end  of  this  present  session,  or  within  twenty  years  after  the  cause  of 
such  actions  or  suits,  but  not  after ;  the  said  actions  by  the  party  grieved, 
one  year  after  the  end  of  this  present  session,  or  within  two  years  after  the 
cause  of  such  actions  or  suits,  but  not  after,  and  the  said  other  actions 
within  three  years  after  the  end  of  this  present  session,  or  within  six  yean 
after  the  cause  of  such  actions  or  suits,  but  not  after :  Provided  that  nothing 
therein  contained  shall  extend  to  any  action  given  by  any  statute  where 
the  time  for  bringing  such  action  is  or  shall  be  by  any  statute  specially 
limited." 

On  this  statute  it  has  been  holden,  that  covenant  for  rent  in  arrear  may 
be  brought  within  the  time  limited  thereby,  and  is  not  confined  to  six  years 
from  the  time  when  it  became  payable  by  stat  S  &  4  WilL  4.  c.  27*  s.  42.(2) 

By  R^.  Gen.  Trinity  Term,  1  Will.  4.  s.6.,  it  is  ordered,  that  "  with  every 
declaration  if  delivered^  or  with  the  notice  of  declaration  if  filed,  containing 
counts  in  indebitatus  assumpsit^  or  debt  on  simple  contract,  the  plaintiff 
shall  deliver  full  particulars  of  his  demand  under  those  counts,  where  such 
particulars  can  be  comprised  within  three  folios,  and  where  the  same  can- 
not be  comprised  within  three  folios^  he  shall  deliver  such  a  statement  of 
the  nature  of  his  claim  and  the  anx>unt  of  the  sum  or  balance  which  be 
claims  to  be  due.  as  may  be  comprised  within  that  number  of  folios ;  and 
to  secure  the  delivery  of  particulars  in  all  such  cases  it  is  further  ordered, 
that  if  any  declaration  or  notice  shall  be  delivered  without  such  particulars 
or  such  statement  as  aforesaid,  and  a  judge  shall  afterwards  order  a'dehVery 


(1)  IVr  Parke  B.  in  Coutina  v.  Paddmj        (2)  Pagtt^,  Foleu,  2  Bing.  N.  C.  679» 
2  C.  M.  &  R.  560. 
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of  particulars,  the  plaintifP  shall  not  be  allowed  any  costs  in  respect  of  any  I^aaticulars 
summons  for  the  purpose  of  obtaining  such  order,  or  of  the  particulars  he  ^^  ^«mawd. 
may  afterwards  deliver." 

This  rule  is  not  it  seems  imperative  on  the  plaintiff  to  deliver  particulars  Effect  of  non 
or  a  statement  of  his  demand  with  the  declaration  or  notice  thereof,  though,  ^.®*^J^  ^^P**^ 
if  he  omit  to  deliver  such  particulars  or  statement,  he  will  not  be  allowed 
for  them  in  costs  if  afterwards  called  for  and  delivered.  And  the  delivery 
of  a  particular  of  the  plaintiff's  demand  under  the  indebitatus  counts  will 
not  prevent  him  from  giving  evidence  on  a  special  count  in  his  declaration, 
if  he  has  not  included  that  part  of  his  claim  in  his  particular  of  demand,  as 
a  particular  is  only  necessary  to  explain  the  common  counts.  (1) 

Crenerally  in  debt  on  a  record  or  specialty,  payment  of  money  into  court  IPaymbnt  or 
cannot  as  of  course  be  made,  because  in  these  cases  the  amount  of  the  debt  ^^'^  '""^ 
is  ascertained  and  cannot  be  varied  from  by  the  jurjr  in  their  verdict  (2) ;  Generally. 
hot  under  such  circumstances  the  defendants  can  apply  to  the  court,  or  a  Specialties. 
judge,  to  stay  the  proceedings  on  payment  of  the  debt  or  penalty  and 
costs. 

In  debt  upon  simple  contract,  the  defendant  can  pay  money  into  court  as  Simple  con* 
of  coone  (S);  ao  in  debt  for  rent  (4) ;  in  debt  on  a  policy  of  assurance  (5) ;  ^**^ 
or  for  non  residence.  (6)  < 

If  the  declaration  contain  two  counts  the  defendant  can  upon  payment  of  Payment  of 
the  debt  demanded  in  one  of  them  have  the  proceedings  stayed  as  to  that  ^^^  ^^  ,^"® 

count  wnerc 

count,  and  let  the  plaintiff  proceed  if  he  will  upon  the  other.  (7)  declaration 

The  statute  of  set-off  must  now  be  pleaded  in  all  cases :  the  general  issue  contoins  two 
cannot  be  pleaded  with  notice  of  set-off.  (8) 

Mutual  debts  may  be  set  off,  one  against  the  other  (9),  although  they        *     ' 
may  be  of  a  different  nature  (10) ;  and  the  plaintiff  shall  recover  the  balance 
only.  (11)    The  debt  to  be  set  off  must  be  due,  not  only  at  the  time  the 
plea  is  pleaded,  but  also  at  the  time  of  the  commencement  of  the  action.  (12) 
And  it  must  be  a  debt  in  the  legal  acoeptatioo  of  the  term,  and  not  merely 
a  daim  sounding  in  damages.  (13)   Thus,  unliquidated  damages  arising  from   Unliquidated 
the  breach  of  a  covenant  cannot  be  set  off  (14) ;  but  a  sum  certain  due  upon  ^™^^S<^ 
a  covenant,  such  as  rent,  or  the  like,  may. 

A  set-off  may  be  pleaded  to  a  debt  of  bond,  conditional  for  the  payment  Instruments 
of  money,  but  the  defendant  must  shew  by  his  plea  what  is  really  due  on  og^^st  which 
the  bond.  (15)    So  a  set-off  may  be  pleaded  in  debt  on  bond,  conditioned  be  pleaded. 
for  the  payment  of  an  annuity,  or  the  like  (16);  but  not  in  debt  on  bond 
conditioned  to  replace  stock.  (17) 

(1)  Ikiy  ▼.  Davit,  5   C.  &  P.  340.,  et         (II)  Ibid. 

▼ide    Cooper  ▼.  ^nuM,  2  ibid.  267.     Fisher  (12)  Braithwaite  ▼.  Colematt,  4  N.  &  M. 

V.  Wainwrighty  1  M.  &  W.  480.     5  DowL  654.     Evane  v.  Prouer,  ST.  IL  186. 

P.C.  102.     Udd'sN.  P.  302.  (13)  Le  Loir  v.  Bristow,  4  Camp.  134. 

(2)  Vide  Leapidge  t.   PongiUionne,  Str.  Freeman  v.  Hyeit,  1  W.  Black.  394.     Hard-^ 
890.  eatlh  ▼.  Netherwood,  5  B.  &  A.  93. 

(3)  3rQfl(»ffmv.  Om:,  1  Hen.  Black.249.  {14)  Howlei    ▼.    Stncklaud,    Cowp.    56. 

(4)  Gregg's  case,  2  Solk.  596.  Grunt  v.  Royal  Exch.  Ins,  Chmp,  5  M.  &  S. 

(5)  19  Geo.  2.  c.  37.  s.  7.  439.      WeigaU  v.  WaUrs,  6  T.  R.  488. 

(6)  57  Gea  3.  c.  99.  s.  43.  (15)  Symmons  v.  Knox,  3  T.  R.  65. 

(7)  As  to  staying  proceedings,  vide  Chitt.  (16)  CoUins  v.  Collins,  2  Burr.  820. 

by  Archb.  1031.  (17)  GiUiagham  v.  Wiaskett,  M«Clel.  198. 

(8)  Graham  ▼.  Partridge.  5  Dowl.  P.  C.  13  Price,  434.     As  to  setting  off  a  penalty, 
108.     Duncan  v.  Grant,  2  ibid.  683.  vide  stat.  8  Geo.  2.  c.  24.  s.  5.      Nedriffe  v. 

(9)  SUt.  2  Geo.  2.  c.22.  s.  13.  IJogan,  2  Burr.    1024.     Fletcher  v.  Dyche^ 

(10)  Stat.  8  Geo.  2.  c.  24^  s.  5.  2  T.  U.  32. 
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Debts  must  be 
due  in  the 
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Judgments  and 
costs. 


Interlocutory 
costs. 


Staying  Peo< 
cxbdimgs, 


The  debts  muit  be  mutaal  and  due  in  the  same  right  (1 ) 

In  an  action  brought  hj  a  trustee,  the  defendant  cannot  set  off  a  debt 
due  to  him  from  the  ^Sestuiqtie  trust.  (2)  So  the  assignee  of  a  bond  debt 
cannot  be  set  off  in  an  action  against  him  by  the  obligor.  (3)  In  an  action 
on  a  debt  the  defendant  cannot  set  off  a  debt  due  to  him  in  right  of  hi» 
wife  (4) ;  nor  can  a  debt  due  from  a  wife^  dum  soloy  be  set  off  in  an  action 
brought  by  the  husband  alone.  (5)  In  an  action  by  a  certificated  bank- 
rupt for  goods  sold  by  him  since  his  bankruptcy,  the  defendant  cannot  set 
off  a  debt  due  to  him  from  the  plaintiff  before  his  bankruptcy,  although  the 
cause  of  action  accrued  before  the  certificate ;  for  the  old  debt  was  barred 
by  the  certificate.  (6) 

Where  two  p^Lrties  have  respectively  final  judgments  against  each  other 
in  different  actions  in  the  same  or  in  different  courts,  whether  for  debt  or 
damages  and  costs,  or  for  Costs  only,  either  party  upon  application  may 
have  the  one  judgment  set  off  against  the  other.  (7) 

The  court  however  will  not  allow  a  debt  for  which  the  party  has  i|ot  as 
yet  obtained  judgment,  to  be  set  off  against  the  debt  and  execution  of  his 
adversary.  (8) 

The  judgments  must  be,  substantially,  between  the  same  parties.  (9) 

Interlocutory  costs  may  be  set  off  against  costs,  &c.  upon  a  judgment(10)r 
or  the  costs,  &c.  upon  a  judgment  against  interlocutory  costs,  or  interlo- 
cutory costs  on  one  side  against  interlocutory  costs  on  the  other  in  the 
same  suit  (11) 

To  a  declaration  in  debt  the  defendant  pleaded  first,  as  to  part,  a  set-off; 
secondly,  as  to  further  part,  goods  returned ;  thirdly,  aa  to  the  residoer . 
payment  of  money  into  court  Upon  these  pleas  he  proved  sufficient  to 
cover  the  plaintiff's  demand  stated  in  his  particulars,  but  less  by  2L  than  he 
alleged  in  his  plea  of  set-off: — It  was  held,  that  the  plaintiff  was  entitled 
to  a  verdict  for  his  2^  (12) 

The  defendant  will  be  allowed  to  stay  proceedings  upon  payment  of  debt 
and  costs,  jn  all  cases  where  at  common  law  he  may  pay  money  into  court 

In  debt  on  statute  for  a  penalty  (unless  perhaps  a  ^t  ium  action)  the 
proceedings  may  be  stayed  upon  payment  of  the  penalty  and  costs  (IS):  or. 
if  the  action  be  for  several  penalties,  the  defendant  can  have  the  pro- 
ceedings upon  one  or  more  of  the  counts  stayed  upon  paying  into  court 
the  penalties  claimed  in  such  counts,  and  allowing  the  plaintiff  to  proceed 
upon  the  other  counts  if  he  wish  it  (14) 


(1)  Siraey  v.  Deey,  7  T.  R.  361.  n.  Slip- 
per  V.  Stidttone,  5  ibid.  493.  French  v. 
Andrade,  6  Ibid.  582.  Shipman  v.  J%omp90ih 
Willes,  103.  Warn  v.  Biciford,  7  Price, 
550.  KilvingUm  v.  SUvenaont  Selw.  N.  P. 
150.     Stat.  2  Geo.  2.  c.  22.   s.  IS. 

(2)  Tucker  v.  Tucker^  1  N.  &  M.  477. 

(3)  Wake  V.  TinkUry  16  East,  36. 

(4)  Paynter  v.  Walker,  Bull.  N  P.  1 79.  (a.) 

(5)  Wood  Y.  Akere,  2  £sp.  N.  P.  C.  594. 

(6)  UayOar  v.  Sherwood,  2  N.  &  M.  401. 

(7)  Thruetovt  d.  Bamee  ▼.  Crofter,  2  W. 
Black.  826.  Lomas  v.  Afdior,  5  Moore,  95. 
jS^aU  V.  Ody,  2  B.  &  P.  28.     Peacock  v.  Jef. 

ftry,  1  Taunt.  426.       Barker  ▼.  Braham,  2 
W.  Black.  869.     3  Wils.  396.     Simpton  v 


Hanky,  1  M.  &  S.  696.    Vauyhtm  ▼.  Damn^ 
2  Hen.  Black.  440. 

(8)  PhiUpeon  v.  CoMweO^  6  Taunt  176. 
Archb.  by  Chitt.  645. 

(9)  HewUt  Y.  Pigott,  8  Bing.  ^1.  ITo^ 
royd  V.  Breare,  4  B.  &  A.  43.  700. 

(10>  Doe  ▼.  Carter,  8  Bing.  330.     Ijamg* 
V.  Webber,  1  Price,  375.     Howdl  v.  Harding^ 
8  East,  362. 

(11)  Doe  d.  DanyerjUidv,  AlUop,  9  B. 
&  C.  760. 

(12)  Green  y.  Marsh,  5  I>owl.  P.  C  669. 

(13)  fTeWv.  iVaUer,Str.  1217.  Stocks. 
Eagle,  2  W.  Black.  1052.,  et  Tide  Rex  v. 
Strong,  1  Burr.  431. 

(14)  Tidd,541. 
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In  debt  on  simple  contract,  the  proceedings  may  be  'stayed  upon  pay-  Stayinq  Pxo- 
meat  of  debt  and  costs,  so  likewise  in  debt  for  rent  (1)    In  debt  on  bond  ^"°^"°^ 
'in  a  penal  sum  conditioned  for  the  payment  of  a  less  sum,  the  defendant  Simple  con. 
may  bring  into  the  court  the  principal  and  interest  (2) ;  and  also  it  seems     ^ 
mich  costs  as  have  been  expended  in  any  suit  in  law  or  equity  concerning 
the  same  (S)>  which  shall  be  deemed  and  taken  to  be  in  full  satisfaction  and    ' 
^charge  of  such  bond.  (4) 

In  dxhi  on  bond  conditioned  for  the  payment  of  an  annuity  or  of  money  Debt  on  bond 
by  instalments,  the  defendant  may  obtain  a  stay  of  pcoceedings  upon  pay-  ^^a**roe*^*^f 
ment  of  the  arrears  and  costs,  provided  he  give  the  plaintiff  judgment  in  the  an  annuity ;  or 
action  as  a  security  for  the  future  payments  (5);  -but  not  otherwise»(6)    But  ^^^  *  ®"^  *** 
where  the  bond  was  conditioned  for  the  payment  of  a  sum  in  gross,  and,  by  ^^       ^ 
a  subsequent  agreement,  that  sum  was  to  be  paid  by  instalments,  the  court  debt  and  costs. 
-would  not  stay  proceedings  on  the  bond  upon  payment  of  the  instalments,  but 
required  the  defendant  to  pay  the  whole  sum  mentioned  in  the  condition  of 
-the  bond  with  costs  (7) ;  and  the  same  where  it  was  expressly  stated  in  the 
bond,  that  the  whole  sum  should  become  due  upon  default  made  in  the 
payment  of  any  one  instalment  (8)    In  these  cases  the  application  is  for  a 
rule  to  shew  cause  why  it  should  not  be  referred  to  one  of  the  masters  to 
compute  the  principal  and  interest  due  upon  the  bond  (as  the  case 
may  be),  and  why  upon  payment  of  such  sum  with  costs  to  be  taxed,  &c»' 
the  proceedings  of  the  action  should  not  be  stayed.    In  debt  on  bond  » 

conditioned  to  perform  covenants,  or  for  the  performance  of  any  specific    v 
act,  the  defendant  may  obtain  a  stay  of  proceedings  upon  the  payment 
of  the  penalty  of  the  bond  and  costs.    In  debt  on  bond  conditioned  for 
the  payment  of  mortgage  money,  or  for  the  performance  of  covenants  in  a  » 

mortgage  deed,  where  no  suit  for  foreclosure  or  redemption  is^epending,  a 
-payment  to  the  mortgagee,  or,  in  case  of  his  refusal,  a  payment  into  court 
of  principal  and  interest  due  on  the  mortgage  and  costs,  will  be  deemed  to 
be  in  full  satisfaction  of  the  mortgage,  and  the  court  will  discharge  the 
mortgagor  of  and  from  the  same  accordingly.  (9) 

In  debt  on  judgment,  the  court  will  stay  proceedings  upon  payment  of 
the  sum  recovered  by  the  judgment  and  costs  ( 10) ;  and  will  stay  proceedings 
against  bail  upon  their  recognisance,  or  order  an  easoneretur  to  be  entered 
•on  the  bail-piece,  on  payment  of  the  sum  sworn  to,  and  costs  not  exceeding 
the  amount  of  the  recognisance.  (11) 

In  debt,  the  damages  are^  in  general,  merely  nominal,  the  recovery  of  the  Damages. 
debt  itself  being  the  principal  object  of  the  action :  in  this  case  the  jury  first 
find  the  matter  of  the  issue  as  upon  nunquam  indebitatus,  that  the  de« 

(1)  LeeY.  Mahy  Hardw.  173.  Tight  v.  CrafteTy  2  Taunt.  387.,  vide  Ste^ 

.     (2)  Vide  FarqtAar,  v.  Morrii,  7  T.  R.  v.  Bradfield,  4  ibid.  227.       Maedonald  v. 

If4.     ffogoH  Y.  Paget  1  B.  &  P.  337.  Pasley,  1  B.  &  P.  161. 

XS)  Locke  ▼.  ShenntTy    Hardw.  116.,  sed        (7)  Bonafoue  v.  Eyboty  3  Burr.  1374. 

vide  Sknty  ▼.  NetUutm,  Str.  699.  .     (8)  GowleU  y.  Hanforth^    2  W,  Black. 

(4)  Stat.  4  Anne,  c.  16.  s.  13.,  vide  Bona-  958. 

./OKST.  B$^>ciy  SBorr.  1373.  Loiudale (Lord)  (9)  Stat  7  Geo.  2.  c  20.  s.  1,,  vide  Good-^ 

V.  CAtcreA,  2  T.  R«  388.     Wilde  v.  Ciarkeonf  tide  cU  TViyram  v.  Pope,  7  T.  R.  186.     Ber- 

6a>id.303.  then  v.   Street,    8  ibid.   326.       Skinner   v. 

(5)  Darhy  ▼.  WilMnsy  Str.  957.      Bridges  Stacy,  1  Wils.  80. 

.V.  WiOiammm,  ibid.  814.     Bonafoua  v.  By-        (10)  Simpson  v,  SUnuy  2  W.  Black.  785«, 
boi,  3  Burr.  1 370.  (11)  Archb.  by  Chitt.  6 1 2. 

(6)  Van  Sandau  v. ,   1  B.  &  A.  214. 
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Damagxs.      fendant  owes  to  the  plaintiff  the  amount  of  the  debt  pfOTed ;  npon  Noir  est 
.  faetufHy  that  the  writing  obligatory,  &c.  is  the  deed  of  the  ^lefendant ;  upom 

solvit  ad  dieniy  that  the  defendant  did  not  pay,  &c  &c  and  then  they  assess 
nominal  damages  (usually  one  shilling)  for  the  detention  of  the  debt. 
Stat.  3  &  4^  By  Stat.  S&  4:  Will.  4.  c  42.  s.28.,  <'  upon  all  debts  or  sums  eertflil^  pay- 
able at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or  on 
any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow  interest  to  the 
creditor  at  a  rate  not  exceeding  the  current  rate  of  interest  from  the  time 
when  such  debts  or  sums  were  payable,  if  such  debts  or  sums  be  payable 
by  virtue  of  some  written  instrument  at  a  certain  time ;  or  if  payable  other- 
wise^ then  from  the  time  when  demand  of  payment  shall  have  been  made 
in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor,  that  interest 
will  be  claimed  from  the  date  of  such  demand,  until  the  term  of  payment, 
provided  that  interest  shall  be  payable  in  all  cases  in  which  it  is  now  pay** 
able  by  law." 
Dcbtonreoord;       In  actions  of  debt  on  records,  the  damages  are  only  nominal  (1),  except 

ing  in  debt  on  an  inland  judgment,  where  interest  may  be  recovered  in  the 

way  of  damages  for  the  detention  of  the  debt  (2) ;  and  in  some  cases  it  has 

been  allowed  in  an  action** on  a  foreign  judgment,  as  for  instance,  in  an 

action  on  an  Irish  judgment  on  a  bond,  interest  has  been  allowed  beyond 

'  the  penalty.  (S) 

on  a  reoogni-i         In  debt  on  a  recognisance  of  bail,  they  are  not  liable  to  interest  on  the 

sauce  of  bail;     ^^^^  recovered  subsequent  to  the  judgment  (4)    In  debt  on  statute  by  an 

informer  for  a  penalty,  no  damages  whatever  can  be  given,  but  the  verdict 

after  finding  the  debt  immediately  passes  on  to  the  assessment  of  costs.  (5) 

on  a  penal  But  in  debt  for  a  penalty  on  a  statute  by  a  party  grieved,  damages  are  in 

general  recoverable.  (6) 
Articles  of  In  debt  on  articles  of  agreement  for  a  penalty  (7))  or  on  bonds  con- 

agreement.  ditioued  for  the  performance  of  covenants  or  agreements,  such  as  a  bond  for 
Bonds  o<m.        ^j^^  performance  of  covenants  contained  in  the  same»  or  in  any  other  deed 

ditioned  for  the  .xv-,  g,  i.i  r^x  n        « 

performance  of  or  wnting  (8),  or  for  the  payment  of  money  by  mstalments  (9),  or  for  the 
covenants.  payment  of  an  annuity  (10),  or  for  the  performance  of  an  award  (1 1),  or  for 

Payment  of  ^^g  performance  of  any  other  specific  act,  not  being  a  bond  for  the  pay- 
Bteaments^oTan  ^^^^  ot  a  sum  of  inouey  in  gross  at  a  certain  time,  as  post  obit  bonds, 
annuity,  &c       &c.(12),  or  bond  for  payment  of  money  provided  for  by  stat  9  Anne,  c  16. 

s.  13.  (13),  or  a  replevin  bond  (14),  or  a  bail  bond(15)»  or  the  bond  of  a 

(1)  \nde   Fanihaw  ▼.   Afbmson,   2  Ld.         (6)  Vide  Ptrwdl  ▼.  fford,  Str.  65a      2 
Raym.  11S8.     1  Salk«  206.  Ld.  Raym.  1411.     North  ▼.  Wmjfote,  Cxo. 

(2)  Blackmore  v.  FUmyng,  7  T.  R.  446.     Car.  559. 

Entwisde  ▼.  Shepherd,  2  ibid.  78.,  et  vide  (7)  Droj^t  ▼.  Brand,  2  WDs.  877. 

ATC/we  ▼.  DutJdn,  1  East,  436.     2  T,  R.  (8)  CoUint  ▼.  CoStiM,  2  Burr.  824.  826. 

388.     HUhouse  v.  DavU,   1  M.  &  S.  169.  2  Ld.  Ken.  530. 

Wood  V.  SiUtlo,  1  Chitt.  473.  (9)   WiUoughb^  ▼.  Swintom^  6  East,  55a 

(3)  AtOure  ▼.  Ihmkin,  I  East,  436.     2  2  Smith,  636. 

T.  R.  388.,  sed  vide  Bonn  v.  Dalzel,  M.  &         (10)   Walcot  ▼.  Gotdding,  8  T.  R.  126. 

M.  228.     Amott  v.Redfem,  11  Moore,  209.        (U)   Wdch  r.  hdamd,  6  East,  613.     2 

3  Bing.  353.      When  not  so  allowed,  vide  Smith,  666. 

Atkinmm  v.  Braybrooke  (Lord),    4  Camp.         (12)  Af arnzy  v.  5i(au- (J?ar/),  2  B.  &  C 82, 

380.     Downet  v.  Back,  1  Stark.  319.     HU-  89.     3  D.  &  R.  278. 

houMB  V.  Daow,  1  M.  &  S.  173.  (13)  Cardozo  v.  Hardy,  2  Moore,  220. 

(4)  Waters  v.  Beee,  3  Taunt  503.      Wei-         (14)  2  Saund.  187.  n.  2. 

ford  V.  Daoidwn,  4  Burr.  21 27.  ( 1 5)  Ibid.,  et  vide  Moody  v.  ^immuU,  2  B. 

(5)  Frederick  v.  Lookup,   4  Burr.  2018.     &  Y.  446. 
Cuming  v.  SMy,  ibid.  2489. 
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'petitioning  creditor,  ^c :— -damages  are  recoverable  (1) ;  and  where  in  pur-      Damacbs. 
,«iiance  of  stat  8  &  9  Will.  S.  ell.  s.  8^  one  or  more  breaches  of  the  con- 
dition are  asugned  upon  record,  the  jury  first  assess  nominal  damages  for  the 
detention  of  the  debt,  and  then  assess  actual  damages  upon  the  breaches 
.aasigned.  (2) 

In  debt,  payment  cannot  be  given  in  evidence  in  mitigation  of  damages, 
but  must  be  pleaded.  (3) 

Jn  an  action  for  a  penalty  by  a  party  grieved,  where  the  penalty  is  vested  Costs. 
,in  the  party  before  he  brings  his  action  for  it,  then  the  plaintiff  if  he  recover 
is  entitled  to  his  costs,  for  by  common  law  in  such  a  case  he  is  entitled  to 
flaniages  for  the  detention  of  the  penalty.  (4) 

But  in  debt  on  a  penal  statute  by  a  common  informer  ,the  plaintiff  is  not  Penal  statute. 
entitled  to  costs  in  any  ease,  unless  expressly  given  by  the  statute  creating 
the  penalty  (5),  because  he  does  not  incur  damages  by  his  verdict 

By  stot.  43  Geo.  3.  c  46.  s.  4.  in  debt  on  judgment,  the  phiintiff  shall  Stat.  43  Geo.  3. 
not  be  entitled  to  any  costs  of  suit,  unless,  the  court  in  which  such  actions  ^ 
shall  be  brought,  or  some  judge  of  the  same  court,  shall  otherwise  order; 
which  statute,  however,  extends  only  to  actions  brought  upon  judgments 
obtained  by  plaintiffi»,  and  not  to  such  as  are  brought  upon  judgments  of 
nonsuit  or  the  like.  (6)  And  in  an  action  on  a  judgment,  the  court  refused 
to  stay  proceedings  on  payment  of  the  debt  without  costs,  when  there  was- 
probable  ground  for  the  plaintiff's  claiming  also  interest  in  part  of  the 
debt.  (7) 

The  court  have  allowed  the  plaintiff  his  costs,  •  where  the  defendant  Shun  plea, 
pleaded  a  sham  plea,  as  nul  Hel  record,  &c.  (8) 

But  where  a  defendant  had  been  superseded  through  the  neglect  of  the 
plaintiff^  the  court  refused  to  allow  the  plaintiff  the  costs  of  an  action  on  the 
judgment,  although  the  defendant  caused  expense  and  delay  by  pleading  a 
false  plea.  (9) 

In  debt  on  simple  contract,  and  in  debt  on  specialty,  the  plaintiff  if  he.  Simple  contmci 
have  a  verdict  is  entitled  to  costs,  unless  the  debt  and  damages  be  under  ^^  8pecialt]^ 
40IS.,  and  the  judge  certify. 

The  judgment  in  debt,  when  for  the  plaintiff,  is,  that  he  recover  his  debt,  Judomint  am» 
damages,  and  costs.  Writ  or  Iw- 

The  judgment  in  debt  is  always  JincU  quoad  the  debt,  and  the  damages  ^^^^^* 
usually  being  very  trifling,  it  is  not  in  general  worth  while  to  execute  a  ^^y,  ji^al 
writ  of  inquiry  for  them ;  but  the  plaintiff  may  at  once  enter  up  a  final  judg-  9«mu2  the  debt 
ment  and  sue  out  execution,  and  this  even  in  an  action  on  a  bail  bond.  (10) 
But  if  the  damages  be  of  sufficient  consequence,  the  plaintiff  may  either  exe- 
cute a  writ  of  inquiry  for  them,  or  where  they  are  mere  matters  of  calcula- 
tion, may  apply  to  have  it  referred  to  one  of  the  masters :  thus,  in  an  action  of 

O)  Smkh  V.  Broamhead,  7  T.  R.  SCO.  bull,  2  T.R.  154.     Barnard  ▼.  Mon,  I  Hen. 

Smiih^  V.  Ednunuoih  S  East,  23.,  et  vide  Black.  107.      Stat  8  &  9  Will  3.    c.  11. 

Savih  ▼.  Jaekioih  IS  Price,  715.     Smith  v.  Archb.  by  Chitt  1170. 

'  Bomd,  3  M.  &  Se.  528.     10  Bing.  125.  (6)  Bennett  ▼.  Neale,  14  East,  343. 

(2)  1  Saund.  58. «.  1.    2  ibid.  107.,  et  vide  (7)   Wood  v.  Siletto,  1  Chitt  473. 

'  M^Arlkur  v.  Seaforth  {Lord),  2  Taunt  257.  (8)  GamwtM  ▼.  Barker,  5  Taunt  264. 

(3)  Bdbin  ▼.  BUt,  5  Dowl.  P.  C  604.  (9)  HaU  v.  Pierce,  5  DowL  P.  C.  608. 

(4)  JFard  t.  Sndl,  1  Hen.  Black.  10.  Archb.  by  Chitt  1171. 

(5)  2  Bae.  Abr.  Coats  (E.  3.).  318.    Bull.  (10)  Moody  ▼.  Pheatant,  2  B.  At  P.  446. 
N.  P.  333.     Shore  v.  Madieten,  1  Salk.  206.  Middleton  ▼.  Bryan,  3  M.  &  &  155. 

'  Hullock,  212.,  et  vide  Woodgate  v.  Knatch- 
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JuDOMVMT  A  VD  debt  oD  E  judgmcDt  of  seventeen  years*  standings  wbere  the  defendant  allowed 
Writ  OF  Ik-      jmjgment  to  go  by  default,  the  court  held,  that*  the  plaintiff  had  a  right  to 


QU1»T. 


Where  damages 
«re  uncertoiD. 


damages  for  the  detention  of  the  debt,  and  to  a  writ  of  inquiry  to  ascertain 
the  amount.  (1) 
Computation  of      And  where  in  debt  on  bond,  the  court  referred  it  to  the  protfaonotary  to 
interest  by  way  compute  the  interest  by  way  of  damages,  it  was  holden  not  to  be  error.  (  ) 

If,  from  the  nature  of  the  contract  the  amount  of  necessity  be  uncertain, 
then,  though  the  action  be  in  debty  there  must  be  a  writ  of  inquiry  to  reduce 
it  to  a  certainty.  (S)  Thus,  in  an  action  of  debt  for  use  and  occupation,  on 
a  quantum  meruit  after  judgment  by  defitult,  a  writ  of  inquiry  would  be 
necessary  before  signing  final  judgment ;  and  in  an  action  on  the  stat  2  &  $ 
Edw.  6.  c.  IS.  for  not  setting  out  tithes,  there  roust  be  a  writ  of  inquiry  to 
ascertain  the  value  of  the  tithes :  so  in  an  action  of  debt  for  foreign  mooey, 
a  jury  must  find  the  value  of  the  money.  (4) 

But  the  court  have,  in  an  action  of  debt,  set  aside  execution  upon  a  judg- 
ment'by  default  upon  payment  of  costs,  and  referred  it  to  the  master  to  as- 
certain what  was  due  to  the  plaintiff.  (5)  Thus,  in  assumpsit  on  a  biU  of 
exchange  or  promissory  note,  the  courts  instead  of  compelling  the  pUuntiff 
to  execute  a  writ  of  inquiry,  will  refer  it  to  the  master  to  compute  the 
principal  and  interest  (6),  and  exchange  and  re-exchange  (7}>  unless  the  bill 
be  for  a  sum  in  foreign  money.  (8) 

'  In  debt  on  bond  conditioned  for  the  payment  of  an  annuity,  or  of  money 
by  instalments,  or  for  the  performance  of  covenants,  or  of  an  award,  or  of 
any  other  specific  act^  although  judgment  by  default  be  entered  up  for  the 
amount  of  the  penalty,  yet  a  writ  of  inquiry  must  afterwards  be  executed, 
in  order  to  ascertain  what  damages  the  plaintiff  may  have  actually  sustaiued 
by  the  breach  of  covenant,  &c  compluned  of  (9) :  this,  liowever,  does  not 
extend  to  bail  bonds,  replevin  bonds,  bonds  of  petitioning  creditors,  or  bonds 
for  the  payment  of  a  sum  of  money  in  gross.  (10) 

The  writ,  in  debt,  is  for  the  debt,  damages,  and  costs. 

In  debt  on  bond,  for  performance  of  covenants,  &c.  where  breaches  are 
suggested,  &c.  under  stat  8  &  9  Will.  3.  c  11.  s.  8.,  although  the  writ  of 
execution  must  be  for  the  entire  penalty,  damages,  and  costs,  yet  it  should 
be  indorsed  to  levy  only  the  damages  assessed  upon  the  breaches^  the  costs 
found  by  the  jury,  the  costs  of  increase,  and  the  costs  of  the  execution ;  but 
if  the  damages  assessed  and  charges  of  execution  exceed  the  penalty  of  the 
bond,  the  execution  can  be  only  for  the  amount  of  the  penalty,  and  the 
costs  of  increase.  (11)  The  writ  in  this  case  must  be  entered  on  the  roll.  (12) 
So  in  debt  on  bond  conditioned  to  pay  a  sum  in  gross,  although  execution 
must  be  sued  out  for  the  entire  penalty  in  order  to  make  it  conformabhs 
with  the  judgment,  yet  it  should  be  indorsed  only  for  the  principal,  interest, 
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(5)  Tat/hr  v.  Capper,  14  East,  442. 

(6)  Shepherd  v.  Charter^    4  T.  II.  275. 


RoBhleigh  v.  Sahmm,  1  Hen.    Black.  252. 
Eyrt  V.  England  {Bank  of),  1  Bligh,  58S. 

(7)  Goldamid  v.   Taite,   2  B.  &  P.  55., 
sed  vide  Najner  ▼.  Shneider,  12  East,  490. 

(8)  MamueU  ▼.  Mauareene  (Lord),  5 T.B« 
87. 

(9)  Stot  8  &  9  Will.  3.  c.  11.  s.  8. 

(10)  Archb.  by  Chitt.  743. 

(11)  1  Saund.  58.  (b.)  n.  1. 

( 1 2)  ride  Form  of  Entry,  Chitty's Forms, 
415. 
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nomiDal-  damages,  and  costs ;  and  if  it  be  executed  for  more,  or  if  the  defen-  '  Exkcutiok. 
dant  be  charged  in  execution  for  more,  it  may  be  reduced  upon  application 
to  the  court,*  or  to  a  judge  at  chambers.  (1)  And  where  judgment  was 
,  entered  up  for  the  penalty  of  a  bond  given  to  secure  an  annuity,  >and  the 
defendant  was  taken  in  execution  thereon,  when  the  warrant  of  attorney 
under  which  such  judgment  was  entered  up  only  authorised  the  taking  out 
execution  for  the  arrears,  and  the  defendant  evidently  had  suffered  by  the 
excess,  the  court  set  aside  the  execution  tn  totOy  and  not  merely  discharged 
the  defendant /Tfo  tanto.  (2) 


2.  Debt  on  Pbnal  Statutes.  DkbtonFbhal 

8tatutk8. 
I.  Cammeneemeni  rf  Aciiaiu  CoMiiiirci- 

XKMT  OF  Ac- 

The  statutes  which  principally  relate  to  actions  founded  on  penal  statutes  xioir. 


are,  18  Eliz.  c  5.,  31  EHz.  c  5.,  21  Jac.  I.  c.  4%  s.  U  and  3  &  4  Will.  4.  Statotes 

«»  i.9   a   Q  lative  to  actions 

c  «.  s.  9.  ^  founded  on  pe- 

In  actions  brought  on  penal  statutes,  it  is  incumbent  on  the  plaintiff  to  nal  statutes, 
shew,  that  the  action  was  commenced  within  the  limited  time. 

By  Stat.  3  &  4  Will.  4.  c.  42.  s,  3.,  '^  all  actions  for  penalties  given  to  Stat  s  &  4 
party  grieved,  must  be  commenced  and  sued  within  two  years  after  the  ^^'  "*•  ^'  ^*« 
cause  of  action.*' 

By  stat.  31  Eliz.  c.  5.  s.  5.,  **  all  actions  brought  for  any  forfeiture  upon  a  Penal  actions 
penal  statute,  whereby  the  forfeiture  is  limited  to  the  king  {mh/^  shall  be  ™"**jj  *^™r 
brought  Trithin  two  years  next  alter  the  offence  committed ;  and  all  actions  ^^^  y^„  ^g^^ 
brought  for  any  forfeiture  upon  a  penal  statute  (except  the  statute  of  til-  cause  of  action, 
lage,  the  benefit  whereof  is  limited  to  the  king  and  the  prosecutor)^  shall  ^^^  ^^  ^1^* 
be  brought  within  one  year  after  the  offence  committed;  and  in  default  -^   "^  * 
thereof,  the  same  shall  be  brought  for  the  king,  at  any  time  within  two 
years  after  that  year  ended.    And  if  any  action  shall  be  brought  after  the  • 
time  before  limited,  the  same  shall  ,be  void ;  provided,  that  (s.  6.)  when  a 
shorter  time  is  limited  by  any  penal  statute,  the  action  shall  be  brought 
within  that  time." 

This  statute  extends  to  all  actions  brought  on  penal  statutes,  whereby  the  Cases  to  which 
forfeiture  is  limited  to  the  king,  or  to  the  king  and  party,  whether  made  ^^  ^^  g"' 
before  or  since  the  31  Eliz.  c.  5.  (3) :  but  it  does  not  extend  to  actions  -tends*; 
brought  by  the  party  grieved.  (4)    And  when  the  penalty  is  given  to  a 
common  informer  alone,  the  latter  part  of  the  clause  has  been  construed  to 
extend  to  them.  (5) 

If  any  offence,  prohibited  by  any  penal  statute,  be  also  an  offence  at 
-^common  law,  it  is  not  restained  by  this  statute ;  and  the  defendant  may  take 
advantage  of  this  statute  on  the  general  bsue,  and  need  not  plead  it  (6) 

(I)  Vide    AnuFf   t.    Smalridge,    S   W.  (4)  CalUford  ▼.   Slawford,  1  Show,  353, 

Black.  760.      M^Cormaeh  y,  Mttbm,  1  A.  &  354.    Carth.  SSS.    Speen  r.  Frtderic^  T.  T. 

E.  831.  -25  Geo.  3.  K.  B. 

'     (2)  my  T.  Begt,  16  East,  163.     M^Cor^  (5)  Chane«  r.  Adamt^  1  Ld.  Raym.  78. 

math  T.  Mebon,  1  A.  &  £.  331.  Tidd,  14. 

(3)  1  Marsh.  321.  (a.)   Barbtr  q.Uy.TiU  (6)  Sdw.  N.  P.  630. 
«M»,  3  M.  &  S.  434.  440.  444. 
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SrATUTKS. 

Vknuje. 

Stat.  31  Eliz. 
c,  5.  8.  S. 


Stat  21  Jac  1. 
c.  4.  S.S. 


Stat  SI  Elis. 
c  5.  extends  to 
a]]  actions  on 
informations 
brought  by 
common  in- 
formers. 


Sut  21  Jac  1. 
c  4.  also  ex- 
tends to  of- 
fences of  omis- 
sion as  of  com- 
mission. 

Stat  1  &2 


Stat  3  Geo.  S. 
c  26. 


Non  rendence^ 


Usury* 


IL  Vemte. 

» 

By  stat  31  Eliz.  c.  5«  s.  2.,  in  any  declaration  or  information,  the  offence 
against  any  penal  statute  shall  not  be  laid  to  be  done  in  any  other  county 
but  where  the  contract,  or  other  matter  alleged  to  be  the  offence^  was  in 
truth  done ;  and  every  defendant  in  such  action  or  information  may  tra- 
verse, and  allege,  that  the  offence  was  not  committed  in  the  county  where 
it  is  alleged ;  which  being  tried  for  the  defendant,  or  if  the  plaintiff  be 
thereupon  nonsuited,  then  the  plaintiff  shall  be  barred  in  that  action  or  in- 
formation. 

And  by  stat  21  Jac.  1.  c.  4.  s.  2.,  in  aU  informations  to  be  exhibited,  and 
in  all  bills,  counts,  plaints,  and  declarations,  to  be  commenced  against 
any  person  or  persons,  either  by  or  on  behalf  of  thie  king  or  any  other, 
for  or  concerning  any  offence  committed  or  to  be  committed  against 
any  penal  statute,  the  offence  shall  be  laid  and  alleged  to  have  been  com- 
.mitted  in  the  county  where  such  offence  was  in  truth  committed  and  not 
elsewhere. 

Stat  31  Eliz.  c  5.  is  still  in  force,  and  extends  to  all  actions  or  inform- 
ations brought  by  common  informers  upon  penal  statutes  (1);  and,  as  a 
general  rule,  the  venue  in  such  actions  or  informadons  must  be  laid  in  the 
county  where  the  offence  was  committed. 

But  there  is  an  exception  in  stat  31  Eliz.  c.5.  s.3.,  that  it  shall  not  extend 
to  such  officers  of  record  as  had,  in  respect  of  their  offices,  theretofore  law- 
fully used' to  exhibit  informations  or  sue  upon  penal  laws,  which  excepttoa 
extends  to  informations  by  the  atUnmey-general  in  the  court  of  £i- 
chequer  (2) ;  and  there  are  some  other  exceptions  in  the  statute,  reUUing 
to  offences  concerning. champerty. 

Stat  21  Jac  1.  c  4.  extends  as  well  to  offences  of  omission,  as  of  com- 
mission. (3) 

But  the  statute  21  Jac  1.  c  4.  does  not  extend  to  offences  created  hj 
subsequent  statutes.  (4) 

In  an  action  on  stat.  1  &  2  Ph.  &  M.  c  12.  for  driving  a  distress  out  of 
the  hundred,  it  appeared  that  the  hundred  in  which  the  cattle  were  di»- 
trained  was  in  one  county,  and  the  hundred  into  which  they  were  driven 
was  in  another: — It  was  held,  that  the  venue  could  be  laid  in  either 
county.  (5)  But  an  action  on  stat  3  Geo.  2.  c  26.  for  selling  coals  as  and 
for  a  sort  which  they  really  were  not,  must  be  brought  in  the  county  in 
which  the  coals  wore  delivered,  and  not  where  they  were  contracted  for.  (6) 
And  a  penal  action  for  non  residence  must  be  brought  in  the  county  in 
which  the  living  is  situated  (7) 

In  an  action  brought  to  recover  penalties  on  the  statute  of  UBOiyt  it  ap* 


(1)  Com.  Dig.  Action  (N.)  la  Bull. 
N.  P.  195.  iSZi^  T.  Cuming,  4  Bum  8467. 
Scurry  q.t.  ▼.  Freeman^  2  B.  &  P.  381.  Bui- 
terJUHd  v.  Wxndh,  4  East,  385.  Barber  q,  t, 
▼.  TiUoih  3  M.  &  S.  429. 

(2)  Att-Gen,  ▼.  Browu,  Bunb.  236.  261. 
AtL'Gen,  v.  Roger  Hmee^  Parker,  182.  3 
Anstr.  871. 


(3)  Whitehead  ▼.  Wynn,  5  M.  &  S.  427. 

(4)  Bull.  N.  P.  195.  Rex  v.Gaul,  1  StOu 
372.  Barber  q.  L  v.  TUson,  3  M.&&  438. 
Tidd,431. 

(5)  Pope  q,  L  V.  Damet,  2  Taunt  258. 
2  Camp.  266. 

(6)  BuUerfidd  v.  WxndU,  4  East,  385. 

(7)  WhUekead  v.  Wynne,  2  Chitt.420. 
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•peoredy  tbat  the  contract  was  made  in  one  county,  and  the  m(mey  t>aid  in  Btn  on  rsMAL 

the  other  and  the  court  held  the  venue  to  have  been  rightly  laid  in  the  ^^'""' 
county,  where  the  usurious  interest  was  received*  (1) 

Where  there  are  two  facts  which  are  necessary  to  constitute  one  offence,  Where  there 

the  plaintiff  may  ex  necessiiaie  lay  the  venue  in  either  county.  (2)     So  *'®  *^®  ^**^' 

where  the  usurious  interest  was  paid  by  a  draft  in  Middlesex,  which  draft  <k>n8titute  one 

was  exchanged  by  the  defendant  for  cash  in  Smithfield,  it  was  holden  that  offence, 
the  offence  was  completed,  and  the  venue  in  consequence  properly  laid  in 
London.  (3) . 


III.  Parties.  Pamies. 

Where  a  penal  statute  expressly  gives  the  whole  or  a  part  of  a  penalty  By  whom  ac-> 
to  a  common  informer,  and  enables  him  generally  to  sue  for  the  same  debt,  ^?  ^  ^ 
it  is  sustainable  (4>) ;  and  he  deed  not  declare  qui  tarn,  unless  where  a 
penalty  is  given  for  a  contempt  (5) :  but  if  there  be  no  express  provision 
enabling  an  informer  to  sue,  debt  cannot  be  supported  in  his  name  for  the 
recovery  of  the  penalty.  (6) 

By  Stat  18.  Eliz.  c.  5»  s.  1.  (made  perpetual  by  stat  27  Eliz.  c.  10.)  stat  is  Elii. 
<'  every  informer  upon  any  pooal  statute  shall  sue  in  proper  person,  or  by  c<  ^«  ■•  i* 
his  attorney*** 

Hence,  an  infant  cannot  be  a  common  informer,  for  he  must  sue  by  prth'  An  infiint  can- 
cictit  amvy  or  guardian.  (7)  "^  ^  !  ~"*- 

'  _  mon  intornier* 

Debt  on  penal  statute  will  not  lie  against  several,  for  what  in  law  is  &  a    '^^    i, 

separate  offence  in  each ;  as  against  several  persons  for  bribery  (8) ;  and  in  debt  will  not 

an  action  of  debt  to  recover  money  lost  at  play,  the  defendant  cannot  plead  ^^ 
a  non  joinder  in  abatement.  (9) 

An  action  cannot  be  supported  against  an  executor  for  a  penalty  for-  . 
feited  by  a  testator  under  a  penal  statute.  (10) 


IV.  Statement  of  Cause  of  Action*  &tAiaam  ow 

Causk  of  Ao 

In  debt  on  a  statute  at  the  suit  of  the  party  grieved,  or  by  an  informer,  noN» 
where  the  whole  of  the  penalty  is  given  to  him,  the  commencement  is  the  Debt  on  statute 
same  as  in  debt  on  a  contract :  but  when  a  part  of  the  penalty  is  given  to  grierad.  ^ 
the  informer  and  the  king,  the  poor  of  the  parish,  &c.  the  commencement 
and  other  parts  of  the  declaration  usually  state,  that  the  plaintiff  sues  qui 
tttm^  Sfc. ;  though  this  is  not  necessary,  unless  there  has  been  a  contempt  of 
die  king.  (11) 

In  a  declaration  on  a  public  statute,  it  is  not  necessary  or  advisable  to  Public  statute. 

(1)  iVoriOM  T.  AtGawram,  3  B.  &  C  700.  (6)  Fleming  q.  t.  r.  BatUjf,  5  East,  313. 
5  D.  &  R.  616,  1  Bac.  Abr.  Action  Qui  Tarn  (A.).  74. 

(2)  Seottq.Cr.Sr9tt,  ST.R.S38.,8edTide  (7)  Maggt  t.  JEUt,  M.  T.  25  Geoi  2.  B. 
Jfurmmv,  M^GawroH^  SB,  St  C,  700.  R.     Bull.  N.  P.  196.  (b.) 

(S)  Semny  q.  i.  r.  JFWmam,  2  B.  &  P.  381.  .     (8)  1  Chitt.  PK  86. 

(4)  Com.  Dig.  Action  Debt  (£.  1,  2.).  (9)  Ibid. 

(5)  Ibid.     2  Saund.  374.  n.  1, 2.     1  ibid.        (10)  Com.  Dig.  Administration (B.  15.). 
136.  lul.  (\\)  Com.  Dig.  Action  on  Statute  (  £.  1 .) 

1  Saund.  136.  ».  1.     2  ibid.  374.  n.  1. 
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Dot  OK  TOTAL  state  the  tWe  or  year  of  the  reign  when  the  statute  uraa  pasBed,  or  to  recite 

any  part  of  the  act  (1) 

The  offence  In  all  cases  the  offence  or  act  charged  to  have  been  committed  or 

to^be  withi^  omitted  by  the  defendant,  should  appear  to  have  been  within  the  provision 
the  provisions  of  the  statute,  and  all  circumstances  necessary  to  support  the  action  must 
of  the  statute.    )^  alleged,  and  the  conclunon  oanira  famum  HatuU  will  not  aid  the 

omission.  (2) 

'     If  however  the  necessary  matter  be  stated  in  substance  and  effect,  it  will 

suffice,  although  the  predse  words  of  the  statute  are  not  used. 

When  an  act  of  parliament  which  has  been  reeendy  passedt  enacts  that  if 

a  party  commit  an  offence  after  a  named  day  he  shall  be  liable  to  a  penalty, 
- '     it  is  usual  to  av^r,  that  the  offence  was  committed  after  that  day ;  but  when 

the  act  has  been  long  passed)  such  averment  is  not  necessary.  (S) 
Limitation  of        It  is  usual  also,  when  the  particular  statute  limits  the  term  within  which 
nwncOTient  of    ^^®  action  should  be  brought,  to  aver  that  the  offence  was  committed  within 
action.  such  time,  but  this  also  does  not  seem  materiaL  (4>) 

Where  act  or  '  Where  the  act  or  omission,  which  b  the  foundation  of  the  suit,  was  not 
2^^^^*^^^  an  offence  at  common  law,  it  is  necessary  in  all  cases  *^  to  conclude  against 
tionofthesuit,  the  form  of  the  statute,''  or  <<  statutes '' (^)»  ^^  ^  show  at  least  that  the 
fenwMco  t  declaration  is  founded  on  the  statute,  by  introducing  the  words  de  placUo 
mon  law.  transgresnonis  ei  caniemptus  contra  formam  staiuH ;  and  thb  is  necessary 

also  in  an  action  to  recover  back  money  won  at  play.  (6) 
Where  an  of.  Where  an  offence  is  prohibited  by  several  statutes,  if  only  one  is  the 
Mt^bysereral  foundation  of  the  action,  and  the  others  are  explanatory  or  restrictive,  it  is 
statutes,  but  proper  to  conclude  against  the  form  of  the  statute  in  the  singular  number.  (7) 
foun^b^Umof  *^^®  omission  of  the  words  "  against  the  form  of  the  statute,"  or  "  statutes," 
the  action*  when  proper  to  be  inserted,  is  fatal  even  after  verdict  (8) 
Damaoks.  In  an  action  by  a  common  informer,  as  he  is  not  entitled  to  damages,  no 

claim  for  them  should  be  inserted.  (9) 


Plkadimos.^  V.  Pleadingi* 

» 

Stat.  21  Jao.  1«  By  stat.  21  Jac.  1.  c.  4.  s.  4.,  <'  if  any  information,  suit,  or  action  shall  be 
c.  4.  8. 4.,  brought  and  exhibited  against  any  person  or  persons,  for  any  offence  com- 
mitted or  to  be  committed  against  the  form  of  any  penal  law,  either  by  or 
on  the  behalf  of  the  king,  or  by  any  other,  or  on  the  t>ehalf  of  the  king  or 
any  other,  it  shall  be  lawful  for  such  defendants  to  plead  the  general  vssae^ 
that  they  are  not  guilty,  or  that  they  owe  nothing,  and  to  give  such  special 
matter  in  evidence  to  the  jury  that  shall  try  the  same ;  which  matter,  bein^ 
pleaded,  had  been  a  good  and  sufficient  matter  in  law  to  have  discharged  the 
said  defendant  or  defendants  against  the  said  information,  suit,  or  action ;  and 
the  said  matters  shall  be  then  as  available  to  him  or  them,  to  all  intents  and 


,     (1)1  Chitt.  PL  S78.  (7)  S  Saund.  377.  n.  IS. 

(8)  I  Saund.  135.  n.  3.  (8)  Lee  r.  Clarke,  8  East,  333.      T^ttHc- 

(3)  Ibid.  309.  (a.)  «.  5.     8  Bac.  Abr.    .wood  v.  CraerofU  1  M.  &  a  500.      WOm  ▼. 
Usury  (K.)  339.  IgffMtdan,  3  B.  &  C.  1 86. 

(4)  Lee  ▼.  Oarie,  8  East,  340.  368.  (9)  Frederick  (Bart)  v.  Lookmp^  4  Burr* 

(5)  1  Saund.  135.  a.  3.  8081.     Owning  v.  SUAy,  ibid.  8490L 

(6)  1  Chitt  PL  373. 


DEBT.  119T 

purposes,  a6  if  he  or  the;  had  sufficiently  pleade^i  set  forth,  or  allied,  the  Dim  on  nviAU 
same  matter  in  bar,  or  discharge  of  such  information,  suit,  or  action/'  Statums. 


The  foregoing  section  of  the  statute,  unlike  the  three  former,  applies  to 
all  penal  actions,  and  to  those  given  by  subsequent  statutes.  Notwith- 
standing the  new  rules,  therefore,  the  defendant  may  still  plead  not  guilty, 
or  nil  debet  to  a  penal  action  (complying  with  the  rule  of  Trinity  Term 
1  Vict),  and  give  any  defence  under  it  in  evidence.  (1) 

The  statutory  rules  of  pleading  do  not  contain  any  particular  directions 
as  to  the  mode  of  pleading  in  debt  on  penal  statutes,  though  these  actions 
are  subject  to  the  general  rules  and  regulations  applicable  to  all  pleadings. 

By  Reg.  Gen.  Hilary  Term,  4  WilL  4.,  the  plea  of  «<  nil  debet "  shall  Reg.  Gen.  H. 
not  be  allowed  in  any  action  \  and  doubts  subsequently  arose,  whether  such  '^'  ^  ^^  ^' 
rule  applied  to  debt  on  penal  statutes ;  and  Mr.  Justice  Littledale  observed,  Pl«aof  "»'<W^ 
that  *^  the  rules  were  never  meant  to  apply  to  these  cases  as  actions  for 
penalties;  if  they  do,  it  was  an  oversight  in  drawing  them  up."  (2) 

It  has,  however,  been  subsequently  decided,  that  the  words  are  large 
enough  to  include  such  actions,  although  the  judges  had  no  power  to  take   • 
away  the  plea  of  not  guilty  or  ^'  nil  ddtet"  which  is  given  in  penal  actions 
by  Stat  21  Jac  I.  c  4.  (3) 

Where  in  an  action  of  debt  by  a  common  informer  upon  a  penal  statute,  BadrepUcatioift 
which  gave  one  moiety  of  the  penalty  to  the  informer,  and  the  other  to  the  w  ^f**^ 
house  of  correction  of  the  county  where  the  offence  was  committed,  it  was  impleaded. 
pleaded,  first,  that  the  cause  of  action  did  not  accrue  to  the  plaintiff  within 
one  year  next  before  the  commencement  of  the  suit.   Secondly,  that,  before 
the  commencement  of  the  suit,  the  defendant  was  impleaded  by  R.  W*  for 
the  same  offence  and  cause  of  action,  which  suit  was  still  pending.  To  which 
it  was  replied,  that  to  the  second  plea,  the  suit  of  R.  W.  was,  with  the 
privity  of  the  defendant,  instituted  to  the  intent  to  protect  the  defendant, 
and  to  enable  him  to  plead  its  pendency  as  a  defence  to  any  suit  which 
Biay  be  brought  by  any  person  against  him  for  that  penalty,  and  that  it  was 
instituted,  and  was  stiU  pending  by  the  fraud  and  covin  of  defendant  and 
R.  W.: — It  was  held,  that  the  first  plea  was  good,  but  that  the  replication 
to  the  second  plea  was  bad.  (4) 

It  Is  requisite,  in  accordance  with  a  rule  Of  court  of  Trinity  Term,  I  Vict  «<  By  statute^ 
to  insert  the  words  '*  by  statute "  in  the  margin  of  the  plea,  whereon  the  ™^^  ^  ^* 
defendant  intends  to  give  the  special  matter  in  evidence  under  the  general  ^Livino/the 
isnie,  by  virtue  of  an  act  of  parliament  plea. 

VI.  Amendment  of  Declaration  —  New   Trial  —  Venire.  FacUu  —    ^  AxzHsMKirrop 

Evidence— Compounding  —  Costs.  ^N^^TiWl 

•   There  is  no  difference  as  to  the  doctrine  of  amending  at  common  law,  fIcias^ 
between  penal  and  other  actions.  (5)  .     .*  Evidkxok — 

CoMFOUNDIllO* 

(1)  5/MiMMr  (J?arO  v.  SwantuU,  3  M.  &  (S)  Spencer  (Earl)  t.  Swanndl,  3  M. 
W.  154.  6  DowL  P.  C.  326.  Fcadkiter  ▼.  &  W.  155.  Jervis,  N.  R.  ISO.  Kennedy's 
Ckeodl^  SA.  A  £.  !S13.     6  N.  &  M.  704.     N.  R.  149.    Ramahay,  PL,37.  138.     Lutw. 

Jbmee  t.  WWiame,  4  M.  &  W.  375.     Jeiria,     Fl.  114.  123. 

K.  R.  ISO.  (4)  BarreU  ▼.  Johneon,  2  Jones  (Irish), 

(2)  FmOhm  r.  ChevOL,  5  A.  &  £.  2l3.     197. 

6  N.  &  M.  704.,  vide  etUm  Tidd's  N.  P.        (5)  1  Saund.250.  (d.)     TfuUm  y.  SmUh, 
S63.  Str.  137, 
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General  verdict 
for  one  penalty^ 


Id  a  penal  action  for  usury,  the  times  of  payment  of  certain  note8»  in 
which  the  usury  was  charged  to  consisty  have  been  altered  (1);  and  in  an 
action  against  an  attorney  for  practising  without  a  certificate,  the  court  has 
amended  the  allegations  to  make  them  conformable  to  the  facts.  (2)  Id 
such  cases  it  is  immaterial,  whether  a  new  action  would  be  barred,  or 
whether  the  plaintiff  would  be  too  late  to  declare  de  novo. 

The  court  will  grant  a  new  trial,  after  a  verdict  for  the  defendant  in  a 
penal  action,  on  account  of  a  mistake  or  misdirection  of  the  judge  (3) ; 
but  where  the  case  is  properly  left  to  a  jury,  although  they  should 
draw  a  wrong  conclusion,  the  court  will  incline  against  disturbing  the 
verdict  (4) 

An  action  for  a  penalty  by  a  party  grieved  is  not,  however,  within  the 
exception,  and  therefore  in  debt  for  not  setting  out  titles,  if  the  verdict  for 
the  defendant  be  against  evidence,  a  new  trial  will  be  granted.  (5) 

By  Stat*  24f  Geo.  2.  c.  18*  s.  3«,  every  venire  faciasy  for  the  trial  of  any 
issue  in  any  action  or  information  upon  any  penal  statute,  in  the  king's 
courts  of  record  at  Westminster,  In  the  counties  palatine  of  Lancaster, 
Chestelr,  Durham^  and  Wales,  afaall  be  awwrdcd  of  the  body  of  the  proper 
county  where  such  isMe  m  triable* 

The  ]»ovisa  in  stat  16  &  17  Car.  2.  c  a  s.  £.,  that  thb  act  shall  not 
extend  to  any  action  or  information  upon  any  penal  statute,  must  be  under* 
stood  of  popular  actions  and  informations,  and  not  of  remedies  given  by 
statute  to  the  parties  grieved*  (6) 

The  commencement  of  the  action  is  the  writ,  and  on  its  production  will 
shew  the  day  on  which  it  was  issued.  The  return  of  the  writ  need  not  be 
shewn.  (7) 

An  offence  against  a  penal  statute  must  in  general  be  alleged  and  proved 
to  have  been  committed  within  the  proper  county,  and  a  variance  in  this 
respect  is  a  matter  of  defence  at  the  trial. 

Although  the  venue  be  changed  into  another  county  for  the  purpose  of 
trial,  the  cause  of  action  must  still  be-  proved  to  have  accrued  in  the  county 
where  the  venue  is  laid.  (8) 

Where  a  person  is  charged  with  a  criminal  omission,  the  proof  of  the 
negative  lies  upon  the  party  who  makes  the  charge :  where,  however,  the 
action  is  founded  on  the  doing  an  act  without  a  legal  qualification,  the 
existence  of  which,  if  it  exist  at  all^  is  peculiarly  within  the  knowledge  of 
the  defendant,  it  seems  to  be  incumbent  on  him,  notwithstanding  the  rule, 
to  prove  his  qualification.  (9) 

It  is  requisite  in  penal  actions,  that  the  same  proof  should  be  given  of  a 
contract,  where  the  evidence  of  a  contract  is  essential,  as  in  an  action  on 
the  contract.  (10) 

If  the  jury  find  a  general  verdict  for  one  penalty,  it  is  for  the  plaintiff  to 
apply  it ;  but  after  applying  it  to  one  count  which  turns  out  to  be  defective, 


(1)  Maddoek  v.  Hammet,  7  T.  R.  55. 

(2)  Cross  V.  Kdye,  6  ibid.  543. 

(S)  Wilton  V.  Rattan,  4  T.  R.  753.  Col- 
craft  y.  Gfl*t,5ibid.  19. 

(4)  Keavdey  v.  Mainwaring,  3  Burr. 
1306.  Wilton  v.  Battall,  4  T.  R.  753,  Cat- 
eraft  v.  Gihbt,  5  ibid.  1 9.  JBroo*  q,  U  v.  Mid- 
dleton,  10  £ast»  268. 


(5)  Sdtea  {iMrd)  v.  Powdl,  6  Taunt  897. 

(6)  BulL  N.  P.  197. 

(7)  Partont  v.  King^  7  T.  R.  6. 

(8)  Bobinton  q.  t.  v.  Garthwaite,  9  East, 
296. 

(9)  2  Stark.  Ev.  615. 

(10)  Martin  v,  Greenleaf,  2  Esp.  N.  V.  C. 
729. 
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he  cannot  afterwards  apply  it  to  another,  althougb  the  evidence  wonid  DxBroHnEXAi. 
have  warranted  a  verdict  on  the  latter.  ( 1 )  •      ^^'°*"' 

By  Stat.  18  Eliz.  c.5.  s.^.^  <<no  informer  or  plaintiff  shall  or  may  com-  eoMrouvoiMo* 
pound  or  agree  with  any  person  or  persons  that  shall  offend,  or  shall  be  St^t.  is  Elix. 
surmised  to  offend,  against  any  penal  statute^  for  such  offence  committed^  c  .  s.  . 
or  pretended  to  be  conmdtted ;  but  after  answer  made  in  court  unto  the 
information  or  suit  in  that  behalf  exhibited  or  prosecuted,  nor  after  answer, 
but  by  the  order  or  consent  of  the  court  in  which  the  same  information  or 
suit  shall  be  depending,  upon  the  pains  and  penalties  (2)  hereafter  in  this 
present  act  set  down  and  declared/* 

The  informer,  when  the  action  is  compounded  by  leave  of  the  court,, 
may  stipulate  for  the  payment  of  his  costs,  as  well  as  of  his  share  of  the 
penalty,  even  where  he  would  not  have  been  entitled  to  costs  if  he  had 
prooeeded  to  triaL  (S)  Where  part  of  the  penalty  goes  to  the  crown,  notice 
of  the  motion  must  be  given  to  the  proper  crown  officer.  (4)  The  attomey- 
general*s  consent  must  be  obtained,  and  the  queen's  part  of  the  penalty  be 
paid.  (5) 

By  Stat  18  £li2.  c.  5«  s.  3.,  "  if  any  such  informer  or  plaintiff  shall  Costs. 
willingly  delay  his  suit,  or  shall  discontinue  or  be  nonsuit  in  the  same,  or  Stat.  18  Eli&. 
shall  have  the  trial  or  matter  past  against  him  therein  by  verdict  or  judg.  ^  *  "*  * 
ment  of  law,  that  then>  in  every  such  case,  the  same  informer  or  plaintiff 
shall  yield,  satisfy,  and  pay  unto  the  party  defendant,  his  costs,  charges, 
and  damages,  to  be  assigned  by  the  court  in  which  the  same  suit  shall  be 
attempted,  for  the  recovery  and  execution,  whereof  every  such  defendant 
shall  immediately,  upon  the  same  costs,  charges,  and  damages  assigned^ 
have  his  coqriaa  ad  saiufaeiendumy^fierifaeias^  or  elegit,  to  be  awarded  imto 
him  oat  of  the  same  court,  in  which  the  same  shall  be  so  assigned  as  is 
aforesaid,  as  in  other  cases  of  execotion." 

In  all  personal  actions  damages  are  given,  even  where  they  are  not  the  Righto  ofin- 
gist  of  the  action ;  and  this  rule  holds  in  penal  as  well  as  in  other  actions  ^^^f^'Jed 
where  the  right  vests  before  the  commencement  of  the  action.    An  in-  to  costo. 
former  is  not  entitled  to  costs  if  he  recover,  unless  expressly  given, to  him 
by  statute,  since  he  does  not  recover  damages  by  his  verdict  (6) ;  but  in  an 
action  by  the  party  grieved,  where  the  penalty  is  vested  in  him  before  he 
brii^  his  action  for  it,  he  is  entitled  to  costs  if  he  recover ;  for  in  such  a 
case,  by  common  law,  he  is  entitled  to  damages  for  the  detention  of  the 
penalty.  (7) 

In  Shinier  v.  Roberts  (S)  it  was  moved  by  the  defendant,  that  the  Security  for 
plaintiff  should  give  security  to  pay  the  costs,  upon  affidavit  that  he  was  a  ^^"^Jl^!!^^ 
poor  man.    But  the  court  refused  the  motion ;  for  the  court  having  given 
him  power  to  sue,  it  is  a  debt  due  to  him ;  but  if  it  appeared  that  the  action 
was  brought  in  a  feigned  name,  they  would  oblige  the  real  prosecutor  to 
give  security. 

(1)  HoOowag  T.   J7M«ee,    3  T.  R.  448.  fToocf  9.  Cv./oAiMon,  2  W.  Black.  1157.  Zer 
Barif  ▼.  Catheartj  5  Taunt  11.  v.  Guc,  2  Taunt.  213. 

(2)  The  punishment  of  the  pillory  —  (or        (4)  Reg.  Gen.  H.  T.  2  Will.  4.  s.  99. 
nnce  ttat.  56  Geo.  3.  c.  138.  fine  and  im-        (5)  Jerris,  N.  R.  371. 

priionnient)  a  disability  afterwards  to  sue  (6S   JVWtimon  v.  ABoi,  Cowp.  366.    BulL 

upon  any  penal  statute— and  a  penalty  of  N.  P.  195. 

lOL     Sect.  4.  (7)   Ward  t.  StuO,  1  Hen.  Blaek.  10« 

(3)  North  q.t.  ▼.  Smarts  1  B.  &  P.  51.  (8)  Bull. N.  P.  1 96, 1 97. 
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TE^'iNot'"'  ^-  BftJBBRY  AND  Treating.      ' 

I.  D^ned. 

DzriKKD.  Every  species  of  bribery  (1)  is  crimiDal>  and  bribery  at  elections  of  menf- 

bers  of  parliament  must  always  have  been  a  crime  at  common  lav,  and 
punishable  by  indictment  or  informatiou.  (£) 

The  principal  statutes  which  relate  to  treating  and  bribery  are,  7  WilLS. 
c  4.»  2.  Geo.  2.  c.  24.,  9  Geo.  2.  c  88.,  49  Gea  3.  c.  llS.,  7  &  8  Geo.  4. 
c.  37. ;  and  upon  some  of  these  enactments  Mr.  Justice  BlaciEstone  (S) 
observes,  <*  to  complete  the  efficacy  of  which,  there  is  nothing  wanting  hat 
resolution  and  integrity  to  put  them  in  strict  execution.'* 
Bribery  defined  Bribery  is  said  to  be  committed  ^  wherever  a  person  is  bound  by  law  to 
^yj|t^  ®^*"^   act,  without  any  view  to  his  own  private  emolument,  and  another,  by  a 

corrupt  contract,  engages  such  person,  on  condition  of  the  payment  or 
promise  of  money,  or  other  lucrative  consideration,  to  act  in  a  manner 
which  he  shall  prescribe ;  both  parties  are,  by  such  contract,  guilty  of 
bribery."  (4) 
Bribery  defined  Bribery  is  described  by  stat  2  Geo.  2.  c.  24.  s.  7.  to  be  committed,  where 
sf  0^24  ^8.  7  '  ^'^y  person,  claiming  a  right  to  vote  at  any  election,  "  shall  ask,  recdre, 

or  take,  any  money  or  other  reward  by  w&y  of  gift,  loan,  or  other  device, 
or  agree  or  contract  for  any  money,  gift,  office,  employment,  or  other* 
reward  whatsoever,  to  give  his  vote,  or  to  refuse  or  forbear  to  give  his 
vote  in  any  such  election  ;  or  if  any  person  by  himself,  or  any  person  em- 
ployed by  him,  doth,  or  shall  by  any  gift  or  reward,  or  by  any  promise, 
agreement,  or  security  for  any  gift  or  reward,  corrupt  or  procure  any 
person  or  persons  to  give  his  or  their  vote  or  votes,  or  to  forbear  to  give 
his  or  their  vote  or  votes  in  any  such  election."  (5) 
'  Treating  is  the  giving  money,  meat,  drink,  or  clothing  to  a  voter  daring 

an  election,  in  order  to  secure  his  vote  and  interest. 


c24. 


Ths  Beibut         II.  The  Bribery  Ads  ~  Stais.  2  Geo.  2.  c.  24.  and  4^9  Geo.  S.  c  118. 

Acts.' 

The  insufficiency  of  stat.  7  Will.  3.  c.  4.,  and  the  gross  scene  of  cor^ 
ruption  which  had  taken  place  at  Beverly  in  Yorkshire,  occasioned  stat 
Stat.  2  Geo.  2.  2  Geo.  2.  c  24.,  and  which  made  effectual  provisions  to  put  a  check  to 

bribery  in  general,  by  inflicting  severe  penalties  on  the  offenders,  and  by 
making  it  the  interest  of  persons  privy  to  the  offence,  to  make  such  dii- 

(1)  All  the  parliamentary  and  legal  de-  1677,  for  the  definition  of  the  offenee  of 
eirions  respecting  bribery  and  treating  have  bribery.** 

been  collected  in  1  Stephens  on  Elections,        It  was  contended  by  the  counsel  for  tbe 

235—295.  sitting    member   in    the   BanaUtfk  «0«t 

(2)  Rex  T.  Pitt,  S  Burr,  1338.  that  the  mere  ofiRer  of  a  bribe,  not  S4sooiih 

(3)  J  Comment  179.  panied  by  any  actual  gift  or  promise,  snd 

(4)  2  Doug.  40a  not  accepted  by  the  voter,  is  not  such  so 

(5)  In  the  Evesham  ease,  ^,  &  F.  520.,  offence  as  will  disqualify  a  roan  to  sit  io 
it  was  resolved,  **  That  the  committee  parliament ;  but  the  committee  came  to  no 
must  look  to  the  statute  law,  and  not  to  the  express  resolution  on  that  point  1  Feck, 
resolution  of  the  House  of  Commons  of  91.    1  Stephens  on  Elections,  862. 
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eoveries  as  might  bring  them  to  justice.    It  recites,  **  that  it  is  fband  by  Beibket  and 

experience,  that  the  laws  already  in  being  have  not  been  sufficient  to  TEEATiyo. 

prevent  corrupt  and  illegal  practices  in  the  election  of  members  to  serve 

in  parliament,"  for  remedy  therefore  of  so  great  an  evil,  and  to  the  end  that 

all  elections  of  members  to  serve  in  parliament  may  hereafter  be  freely 

and  indifferently  made,  without  charge  or  expense,  it  is  enacted  by  the 

first  section,  that  persons  having  or  claiming  to  have  a  right  to  vote  or  be 

polled  at  any  election,  if  required  by  either  of  the  candidates,  or  by  any 

two  of  the  electors,  shall  take  an  oath  that  they  have  not  received,  directly 

or  indirectly,  any  sum  or  sums  of  money,  office,  place,  or  employment,  gift, 

or  reward,  or  promise,  or  security  for  any  money,  office,  employment,  or 

gift,  to  give  their  vote,  and  that  they  have  Bot  before  polled  at  the  same 

election.  (1) 

If  persons  who  have  or  claim  to  have  a  right  to  vote  at  any  election.  Persons  uVing 
shall  ask,  receive^  or  take,  any  money  or  other  reward,  by  way  of  gift,  *  ^".'*®  ^\!^^^' 
loan,  or  other  device,  or  agree  or  contract  for  any  money,  gift,  office,  or  forfeit  5O0L 
employment,  or  other  reward  whatever,  to  give  his  vote,  or  to  refuse  or 
forbear  to  give  his  vote,  in  any  election ;  or  if  any  person  by  himself,  or 
any  person  employed  by  him,  shall,  by  any  gift  or  reward,  or  by  any  pro- 
mise, agreement,  or  security  for  any  gift  or  reward,  corrupt  or  procure  any 
person  to  give  his  vote  (2),  or  to  forbear  to  give  his  vote  (3) ;  in  any 
election  such  person  forfeits  500^.,  to  be  recovered  with  costs  by  action  of 
debt  in  any  of  the  superior  courts  at  Westminster,  and  after  judgment 
obtained  against  him  in  any  of  the  ways  mentioned  in  the  act,  or  being 
otherwise  lawfully  convicted  thereof  (4'),  he  is  for  ever,  disabled  from  voting 
at  elections,  and  from  holding  any  office  or  franchise  in  any  city,  borough, 
town  corporate,  or  cinque  port  (5) 

In  construing  remedial  statutes,  the  court  are  not  tied  down  to  the  letter  General  oon- 
of  the  enactment ;  but  effect  will  not  be  given  to  a  penal  statute,  unless  the  g^^^  Geo  2 
e£Rsnce  charged  comes  within  its  very  words.    The  legal  distinction  between  c.  24. 
remedial  and  penal  statutes  is  this, — the  former  give  relief  to  parties  grieved, 
the  latter  impose  penalties  upon  offences  committed :  judging  it  by  that 
rule,  the  2  Geo.  2.  c  24.  is  a  penal  act 

The  legislature  have,  in  the  stat  2  Geo.  2.  c  24.  s.  7.»  distinctly  defined  Definition  of 
what  bribery  is,  and  in  what  it  consists,  both  as  it  relates  to  a  voter  and  to  °™^^y- 

(1)  Returning  officers  admitting  any  (4)  Lord  Glenbenrie  remarks,  That  from 
person  to  be  polled,  without  taking  such  these  words,  the  incapacities  created  by 
oftth,  if  demanded,  fbrfeit  lOOL  :  and  per-  this  act  attach  upon  a  conviction  on  a  pro- 
sons  Toting  without  taking  the  oath,  if  secution  for  bribery,  by  way  of  information 
demanded,  incur  the  like  penalty  (s.  2. ).  at  common  law,  as  well  as  when  the  pro- 

(S)  It  was  resolved  in  the  cases  of  Covets  ceeding  is  by  an  action  under  this  statute. 

Iry(l  Peek.  97.)  and  J7ru^imi<er  (ibid.  102.  )>  4   Doug.   294.       The    act  to  incapacitate 

tbat  •  Toler  offering  a  bribe  to  another  voter  voters  at  New  Shoreham  is  an  authority  to 

fat  his  vote  was  not  himself  disqualified  by  shew,  that  the   House  of  Commons  will 

such  offer.  preclude  the  necessity  of  formal  conviction 

(3)  The  giving  a  bribe  to  forbear  voting  against  parties,  where  their  guilt  is  suffi- 

at  an  electicm  is  an  offence  within  this  act,  ciently  apparent  from  the  proceedings  of  the 

although  the  man  did  not  forbear  to  vote,  committee,  and  will  at  once  disqualify  the 

but  a^ually  voted  for  his  opponent's  can-  voters  by  name.     1  Stephens  on  Elections, 

didate.     ButA  v.  RaOing,  Sayeyr,  289.      So  26a 
where  the  bribe  is  given  to  vote  for  A.,  and        (5)  Sect  7. 
the  voter,  in  fiiet,  voted  for  B.     SvUtam  v. 
Ntfrtm,  3  Burr.  1237. 
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Bbibibt  ak»    a  candidate.    The  voter  is  guilty  of  bribery,  if  he  Mhs^  receives,  or  takesy 

'         or  agrees  or  contracts  for  any  money,  &c.  to  give  or  to  forbear  to  give  his 

vote.     The  candidate  is  guilty  of  bribery,  if  he,  by  any  gift  or  reward^ 

or  by   any  promise,  agreement,  or  security,  for  any  gift  or  reward, 

eorrtqtU  or  procures  any  person  to  give  or  refuse  his  vote.     In  the  voter 

it  is  a  crime  to  ask ;  but  to  offer  on  the  part  of  the  candidate,  which  appears 

to  be  as  it  were  the  counterpart  of  a  request  by  the  elector,  seems  to  hare 

been  studiously  omitted  in  the  second  part  of  the  clause ;  and  an  actual 

corruption,  or  procurement,  is  made  necessary  to  complete  the  offence. 

Therefore,  the  consent  of  the  voter  is  essential,  for  otherwise  no  persoD 

can  be  said  to  have  been  corrupted.    The  reason  for  this  distinction  b 

very  substantial  and  important    It  would  be  a  dangerous  and  unjust  thin^ 

to  leave  a  candidate,  who  in  the  course  of  his  canvass  must  solidt  tke 

votes  of  a  number  of  electors,  at  the  mercy  of  any  one  of  them  who  conld 

be  brought  to  swear,  that  he  accompanied-  his  solicitation  with  the  offer  of 

a  bribe.    But  where  his  own  consent  constitutes  part  of  the  offence,  be 

will  be  compelled,  in  accusing  the  candidate,  to  accuse  himself  also,  from 

which  it  will  generally  follow,  that  the  proof  of  such  crimes  will  be  sought 

for  in  the  more  indifferent  and  unsuspected  testimony  of  a  bystander. 

State.  7  Will.  3.       That  stats.  7  Will.  S.  c  4.,  4  Geo.  2.  c.  24.,  and  49  Geo.  3.  c  1 18.,  agaiiut 

c. 24^80^49^    corruption  by  bribery,  contemplate  an  act  completed  by  payment  or 

Geo.  3.  e.  118.,  promise  on  the  one  ade,  and  acceptance  on  the  other,  is  proved  by  Henshw 

^r^^k^ed"  ^'  ^atoceit(l),  in  which  Mr.  Justice  Patteson  said,  "  In  that  part  of  the 

by  payment  or    ^  ^®^*  2.  c  24.  8.  7«  relating  to  the  voter,  the  word  *  ask '  is  used,  and 

promise  on  the  not  repeated  in  the  latter  part.    Something  more  is  requisite  in  the  case  of 

L^^^c^by     the  briber  than  the  moreover  of  a  bribe."  (2) 

the  other.  "  Under  Stat  49  Geo.  S.  c  1 18.,  not  only  if  a  person  gives  or  promises 

**  Knowledge     any  money  or  office^  but  if  he  knows  of  and  consents  to  the  giving  or  the 
to  bribenr^^    promising,  if  returned,  bis  return  b  void ;  if  not  returned,  he  forfeits  5001; 

and  in  either  case  the  party  receiving  forfeits  500L;  and  if  the  party  con- 
ferring any  place  within  s.  S.  holds  office  under  the  sovereign,  the  penalty 
is  1000/.,  to  be  sued  for  by  any  person  in  any  of  the  superior  courts  of 
record  by  action  of  debt,  &c 

**  If  *  knowledge  of  and  consent  to '  an  act  done  by  others  are  sufficient  to 
make  a  candidate  liable  for  all  the  consequences  of  this  act,  it  is  not  neces* 
sary  that  a  party  should  direct  an  act  to  be  done,  that  is,  be  the  moviog 
party  in  doing  it,  or  ratify  it  when  done ;  if  he  knows  of  its  being  done,  and 
sanctions  it  by  his  silence  and  non  intervention,  and  reaps  the  benefit  of  it 
afterwards,  it  seems  that  it  would  be  a  knowing  of,  and  consenting  to^  with- 
in this  statute."  (S) 

(1 )  4  N.  &  M.  585.  another  TOter,  did  not  disqualify  the  roter 

(2)  In  the  cases  of  Bridgwater  {I  Peck,     making  the  ofier. 

102.)  and  Coventry  (ibid.  97.)  it  was  held,         (3)  Rogers  on  Elections,  249.  ciL  ^oy"- 
that  an  offer  of  a  bribe  by  one  voter  to    tun  t.  Cat^,  1  M.  &  Rob.  965. 
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BftlBBRT  AVS 

Treating. 


III.  Stats.  7  Will. 3.  c.4f.and7  ^S  Geo. 4>.  c. 37.  s. 2. 


Upon  April  2.  1677»  the  House  of  Commons  came  to  a  resolution  against  TaxATivo. 
treating  (1),  but  which  not  proving  sufficient  to  correct  the  evils  arising  Stats.  7  Will. 
from  bribery  by  candidates  and  their  agents,  caused  the  enactment  of  stat  ^  ^-  p  ^^"^  '^ 
7  Will.  3.  c  4.,  entitled  "  An  act  for  preventing  charge  and  expense  in  c.  S7.  s.  2. 
elections  of  members  to  serve  in  parliament,'*  and  begins  with  reciting  ^'  that 
grievous  complaints  are  made,  and  manifestly  appear  to  be  true,  in  the 
kingdom,  of  undue  elections  of  members  to  parliament,  by  excessive  and 
exorbitant  expenses,  contrary  to  the  laws>  and  in  violation  of  the  freedom 
due  to  the  election  of  representatives  for  the  Commons  of  England  in  par- 
liament, to  the  great  scandal  of  the  kingdom,  dishonourable,  and  may  be 
destmctive  to  the  constitution  of  parliaments;*'  and  '^  that  all  elections  of 
members  to  partiament  may  be  hereafter  freely  and  indifferently  made, 
without  charge  or  expense,*'  then  enacts,  ''  that  no  person  or  persons  here-  Candidates 
after  to  be  elected  to  serve  in  parliament  for  any  county,  city,  town,  borough,  "^  *^®  *®*'® 
port,  or  place  within  the  kingdom  of  England,  dominion  of  Wales,  or  town  or  after  any 
of  Berwick-upon-Tweed,  after  the  teste  of  the  writ  of  summons  to  parlia-  such  place  be- 
ment,  or  after  the  teste  or  issuing  out  or  ordering  of  the  writ  or  writs  of  ^^m  w^o- 
election^  upon  the  calling  or  summoning  of  any  parliament  hereafter,  or  mlsing  any 
after  any  such  place  becomes  vacant  hereafter,  in  the  time  of  this  present  P'^"^  ^'  '^ 

•'  *^  *  ward  to  any 

or  of  any  other  parliament,  shall  or  do  hereafter  by  himself  or  themselves,  person  having  a 
or  by  any  other  ways  or  means  on  his  or  their  behalf,  or  at  his  or  their  ^^te,  for  being 
chaise,  before  his  or  their  election  to  serve  in  parliament  for  any  county, 
city,  town,  borough,  port,  or  place  within  the  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick-upon-^Tweed,  directly  or  indirectly, 
give,  present,  or  allow>  to  any  person  or  persons,  having  voice  or  vote  in 
such  election,  any  money,  meat,  drink,  entertainment,  or  provision,  or  make 
any  present,  gift,  reward,  or  entertainment,  or  shall,  at  any  time  hereafter, 
make  any  promise,  agreement,  obligation,  or  engagement,  to  give,  or  allow 
any  money,  meat,  drink,  provision,  present,  reward,  or  entertainment,  to  or 
for  any  such  person  or  persons  in  particular,  or  to  any  such  county,  city, 
town,  borough,  port,  or  place  in  general,  or  to  or  for  the  use,  advantage, 
benefit,  employment,  profit,  or  preferment  of  any  such  person  or  persons, 
place  or  places,  in  order  to  be  elected,  or  for  being  elected,  to  serve  in  par- 
liament for  such  county,  city,  borough,  town,  port,  or  place." 

*^  That  every  person  and  persons  so  giving,  presenting,  or  allowing,   Incapable  to 
making,  promising,  or  engaging,  doing,  aicting,  or  proceeding,  shall  be,  and  ^^''^^  ^^  parlia^- 
are  hereby  declared  and  enacted,  disabled  and  incapacitated,  upon  such  election, 
election  to  serve  in  parliament  for  such  county^  city,  town,  borough,  port,  or 
place,  and  that  such  person  or  persons  shall  be  deemed  and*  taken"  to  be 
*^  no  members  in  parliament,  and  shall  not  act,  sit,  or  have  any  vote  or  place 
in  parliament,  but  shall  be,  and  are  hereby  declared  and  enacted  to  be,  to  all 
intents,  constructions,  and  purposes,  as  if  they  had  never  been  returned  or  * 

elected  members  for  the  parliament."  (2) 

(1)  1  Stephenson  Elections,  240.  been  decided  that  it  does.      Talbot* g  Forfar 

l2)  It  has  been  aaestioned  whether  the    co«e,  50. 
Treating  Act  applied  to  Scotland,  but  it  has 
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Before  teste  of 
writ,  no  person 
can  be  com- 
plained of  for 
treating. 

Judgment  of 
Lord  Lynd- 
hurst  in  Hughei 
V.  Marshall 


Judgment  of 
Mr.  Baron 
Parke  in  7Ao- 
auu  V.  Harriet, 


The  only  effect  of  this  act,  as  stated  by  Mr.  Rogers  (1),  was  to  enact  and 
declare,  that  all  entertainment  or  refreshment  given  or  allowed  by  a  candi- 
date, directly  by  himself  or  his  agents,  or  indirectly,  **  by  any  other  ways  or 
means  on  his  behalf,  or  at  his  charge,"  that  is,  '^  ways  or  means,**  resorted 
to  by  others  at  his  desire  or  with  his  knowledge,  without  reference  to  the 
extent  or  extravagance  of  the  entertainment,  or  to  any  corrupt  intent,  or  to 
the  effect  it  might  have  upon  the  result  of  the  election,  should,  if  given  after 
the  teste  of  the  writ,  or  after  a  place  became  vacant,  avoid  the  election,  the 
object  beings  by  this  stem  and  inflexible  provision,  to  put  an  end  to  treating 
at  the  election  altogether,  to  stop  candidates  from  setting  up  the  plea  of 
moderate  or  even  necessary  refreshment,  and  to  take  from  the  committee  of 
privileges  and  elections,  and  from  the  House,  all  discretion  as  to  their  judg- 
ments upon  the  intent  and  effects  of  treating  at  such  a  time ;  a  discretion 
which,  if  not  grossly  abused  from  personal  or  political  motives,  had  been, 
at  that  period,  to  say  the  least,  frequently  exercised  in  an  arbitrary  and 
unsatisfactory  manner. 

Before  the  teste  of  the  writ  no  person  can  be  legally  complained  of  for 
treating.  The  offence  must  also  have  been  committed  **  in  order  to  be 
elected,  or  for  being  elected,**  there  must  have  been  a  providing  by  the  can- 
didate, or  by  some  person  legally  authorised  by  him. 

In  Hughes  v.  Marshall  (2)  the  defendants,  who  were  supporters  of  Mr. 
Slaney  at  the  election  for  Shrewsbury  in  July  1830,  had,  during  four  days 
of  the  election,  given  orders,  either  personally  or  by  written  tickets,  to  the 
plaintiff,  an  innkeeper,  to  supply  with  provisions,  &c.  upwards  of  a  hundred 
voters  in  the  interest  of  Mr.  Slaney,  and  also  other  persons  who  were  not 
voters,  and  had  likewise  themselves  taken  refreshment  at  the  plaintiffs 
house ;  the  bill  amounted  to  23/.  ISs,  6d,  The  house  had  been  opened  by 
Mr.  Slaney*s  committee  after  the  polling  commenced.  A  verdict  having  been 
found  for  the  plaintiff,  on  a  rule  for  a  new  trial,  which  was  discharged,  Lord 
Lyndhurst  C.  B.,  after  citing  the  language  of  stat  7  Will.  3.  c.  4>.,  said,  "  Nov 
it  is  perfectly  clear  from  these  words,  that,  to  bring  a  case  within  the  above 
provision,  the  acts  mentioned  in  the  statute  must  be  done  by  the  candidate^ 
that  is,  not  by  him  only  in  his  own  person,  but  by  him  or  by  some  person 
acting  for  him  and  on  his  behalf."  His  lordship  likewise  observed, ''  In  the 
first  place  it  does  not  appear,  that  the  parties  to  whom  these  refreshments 
were  furnished  had  not  previously  voted ;  in  the  next  place,  it  does  not 
appear,  whether  they  resided  in  the  town  or  came  from  a  distance,  which 
might  make  it  requisite  for  them  to  have  moderate  refreshment.*' 

If  a  person  who  is  not  himself  a  candidate,  and  who  is  not  known  to  the 
party  who  supplies  refreshments  to  be  an  agent  of  a  candidate,  open  a  public- 
house  at  an  election,  and  orders  supplies  for  the  voters,  he  is  personally 
liable  to  pay ;  and  stat  7  Will.  3.  c.  4.  will  afford  him  no  defence,  if  the 
goods  were  supplied  entirely  on  his  credit:  thus,  in  l^homas  v.  Harries (S) 
Mr.  Baron  Parke  observed,  ^'  If  a  person  who  is  not  himself  a  candidate, 
and  who  is  not  known  to  the  party  who  supplies  the  refreshments  to  be 
the  agent  of  a  candidate,  open  a  public-house  at  an  election,  and  orders 
supplies  for  the  voters,  he  is  personally  liable  to  pay ;  and  the  stat  7  Will.  8* 


(1)  On  Elections,  247. 


(2)  2C.  &J.  118. 


(3)  6  C  &  P.  615. 
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€.  4.,  commonly  called  the  Treating  Act,  will  afford  him  no  defence,  pro-  BEmxEr  avd 
vided  that  the  goods  were  furnished  entirely  on  the  credit  of  the  person  "''^^ 

who  so  ordered  them." 

By  Stat.  7  &  8  Geo.  4.  c.  87-  s.  2.,  '^  no  person  to  be  hereafter  elected  to  Stat  7  &  8  Geo. 
serve  in  parliament  shall,  after  the  teste  of  the  writ  of  summons,  or  after  such  ^*  ^  ^'^'  ^  ^' 
place  becomes  vacant  in  time  of  parliament,  before  his  election,  by  himself  ribbonslaoTto 
or  agent,  directly  or  indirectly,  give  or  allow  to  any  person  having  a  vote  be  given  by 
at  soch  election,  or  to  any  inhabitant  of  the  county,  city,  town,  borough^  candidates. 
port,  or  place,  any  cockade,  ribbon,  or  other  mark  of  distinction." 

And  by  section  S.,  ^  any  person  so  giving  or  allowing  shall,  for  every  such  Penalty. 
offence,  forfeit  the  sum  of  102.  to  such  person  as  shall  sue  for  the  same,  to 
be  saed  for  and  recovered  in  any  of  his  majesty's  courts  of  record,  by  action 
of  debt,  bill,  plaint,  or  information.'* 


IV.  The  Declaration.  TheDmlaea. 

TIOX. 

The  venue  is  local.  (1)    In  Peire  \,  Craft  (2)  an  amendment  was  allowed  Vknuk.  ' 
in  the  King's  Bench,  in  an  action  for  a  penalty  under  the  Bribery  Act,  by  Amendment  of 
altering  the  venue  from  the  county  at  large  to  an  interior  jurisdiction,  after  ^^"^' 
the  time  limited  for  commencing  a  new  action,  the  particularity  of  the 
declaration  making  it  appear  probable  to  the  court,  that  the  plaintiff  was 
proceeding  on  the  same  fact  for  which  the  action  was  originally  brought, 
when  laid  by  mistake  in  the  wrong  county,  though  there  was  no  affidavit 
that  it  was  the  same.    And  in  Dover  v.  Mestaer  (3)  such  amendment  was 
allowed,  though  it  appeared,  that  there  were  distinct  causes  of  action  in  the 
two  different  counties,  upon  an  affidavit  that  the  plaintiff  proceeded  on  a 
mistake,  in  supposing  that  both  causes  of  action  could  be  proved  in  the 
county  where  the  election  was  holden.     But  in  the  Common  Pleas,  where 
the  defendant  had  put  off  the  trial  at  the  assizes  on  the  absence  of  a  wit- 
ness, the  court  refused  to  let  the  plaintiff  amend,  by  changing  the  venue  to 
Middlesex. 

By  stat  2  Geo.  2.  c  24.  s.  11.,  ^<  no  person  shall  be  made  liable  to  any  Cokuxnce- 
incapacity,  disability,  forfeiture,  or  penalty  by  this  act  laid  or  imposed,  ^^/„on  or" 
unless  prosecution  be  commenced  within  two  years  afler  such  incapacity,  Actions. 
disability,  forfeiture,  or  penalty  shall  be  incurred,  or,  in  case  of  a  pro-  Stat  2  Geo.  2. 
secution,  the  same  be  carried  on  without  wilful  delay."  c     .  e.     .  | 

It  is  incumbent  on  the  plaintiff  to  shew,  that  the  action  was  commenced  | 

within  that  period,  either  by  the  record,  or,  in  case  it  does  not  appear  on  I 

the  face  of  the  record,  that  the  action  was  commenced  within  the  limited 
period,  then  by  the  production  of  the  writ. 

Where  three  actions  were  brought  for  bribery  at  an  election  of  members  Consolidatioa 
of  parliament,  and  in  each  action  there  were  counts  for  forty  different 
penalties  for  distinct  acts  of  bribery,  the  court  of  King's  Bench  would  not 
consolidate,  on  account  of  the  difficulty  of  doing  justice  between  the  parties, 
if  so  many  distinct  acts  of  bribery  were  to  be  discussed  in  one  action.  (4) 

(1)  AnU,  1194.  (S)  Ibid. 

(8)  4  East,  433.  (4)  1  Smith,  423. 
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Any  person,  unless  legally  incapacitated,  can  maintain  an  action  for  a 
breach  of  the  bribery  acts. 

In  some  cases  the  House  of  Commons  will  direct  the  attorney-general  to 
prosecute  those  who  have  infringed  the  provisions  of  such  statutes.  (1) 

There  are  some  torts  which  in  legal  consideration  may  be  committed  by 
several,  and  for  which  a  joint  action  may  be  supported  agunst  aU  the 
parties.  Thus,  a  joint  action  may  be  brought  against  several  for  a  malicious 
prosecution,  or  an  assault  and  battery,  or  for  composing,  publishing,  or  sign- 
ing a  libel.  (2)  But,  if  in  legal  consideration  the  act  complained  of  cotdd 
not  have  been  committed  by  several  persons^  and  can  only  be  considered  the 
tort  of  the  actual  aggressor,  or  the  distinct  tort  of  each,  a  separate  action 
against  the  actual  wrong-doer  only,  or  against  each,  must  be  brought. 
Therefore  a  joint  action  for  debt  on  a  penal  statute  will  not  lie  against 
several  in  the  case  of  bribery,  for  in  law,  it  is  a  separate  offence  by 
each. (3) 

Under  stat  2  Geo.  2.  c.  24.  s.  ?•,  if  a  person  give  a  promise,  money,  or 
other  reward  to  a  voter,  in  order  to  procure  his  vote  for  one  candidate, 
although  the  voter  afterwards  vote  for  another  candidate,  the  penalties  of 
the  statute  are,  it  is  said,  incurred  by  the  corrupter.  (4>) 

So  also  the  offence  is  committed  by  the  corrupter,  although  the  party 
bribed  never  intended  to  vote  for  the  person  on  whose  behalf  the  money 
was  given,  if  the  money  was  given  and  professedly  accepted  on  the  terms 
that  he  should  so  vote.  (5) 

A  man  cannot  be  said  to  have  procured  a  voter  to  vote  for  a  candidate 
if  the  vote  be  not  actually  obtained ;  but  the  offence  of  corrupting  will 
be  complete,  though  the  vote  be  not  given.  Thus,  in  ffenslow  v.  Fmih 
cett  (6)  Mr.  Justice  Patteson  said,  "  If  it  had  been  distinctly  shewn, 
that  the  party  never  did  intend  to  give  his  vote — that,  in  fact,  all  he 
did  was  for  the  purpose  of  entrapping  the  defendant, — my  present  impres- 
sion is,  that  the  offence  of  the  corrupter  would  nevertheless  be  complete. 
Where  the  corrupter  has  done  all  that  in  him  lay  towards  the  corruption  of 
the  voter,  I  am  not  disposed  to  think,  that  the  intention  of  the  voter  can 
affect  the  corrupter's  liability.  If  that  were  otherwise,  there  would  be 
this  extraordinary  result,  that  the  voter  who  made  tlie  corrupt  agreement, 
not  intending  to  perform  it,  would  be  liable  under  the  former  part  of  the 
section,  while  the  corrupter,  who  had  completed  the  offence,  as  far  as  in 
him  lay,  would  not  be  liable.  If  there  be  an  actual  agreement  to  corrupt, 
and  money  given  by  the  corrupter  in  performance,  on  his  par^  of  that 
agreement,  I  must  say  it  seems  to  me,  at  present,  that  the  corrupter  is 
liable  under  this  statute.** 

^*  It  has  been  adjudged  bribery  to  give  money  to  forbear  to  vote,  though 
the  party  has  not  forborne."  (7) 


(1)  Hindon  can,  1  Doug.  Elect  180.  4 
ibid.  271.  WehBter^t  eate,  Sl  Alban's  Elec 
tion,  1841. 

(2)  2  Saund.  117.  (a.)  «.  2.  Pmcavinr, 
Trapping,  Latch.  262.  Rex  v.  Benfield,  2 
Burr.  985.  I  Bac.  Abr.  Actions  in  general 
(C).  58—65. 

(3)  Griffiths  V.  Slratton  (in  error),  cit. 
1  Chitt  PL  86. 


(4)  Sulston  V.  Norton,  3  Burr.  1235.,  vide 
etiam  Bmth  ▼.  BaMing,  Sayer,  289.,  reeog.  in 
Henalow  v.  Faweett,  3  A.  &  £.  57,  58. 

(5)  Ar  Patteaoli  and  Coleridge  Ji  ^ 
Henalow  v.  Fatocstt,  S  A.  &  £.  51.  4  N.  » 
M.  591,  592. 

(6)  4  N.  &  M.  591. 

(7)  Simeon,  207. 
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The  declaration  should  state  by  way  of  inducement  the  name  of  the  BaiBcar  and 
couity,  city,  or  boroogh,  where  the  election  occurred,  and  the  number  of  °' 


knightSy  citisenfl,  or  burgeasea,  entitled  to  be  returned  members  of  parliament  Statkment  or 
for  such  place,  under  stat  2  &  S  Will-  4.  c  45.  ^^''^  ^'  ^«'- 

TIOK 

A  copy  of  the  dection  writ  should  then  be  set  out,  with  an  averment  of  |g^        .. 

its  delivery  to  the  sheriff,  and,  for  boroughs,  the  precept  of  the  sheriff  to  ty,  &c.  where 

the  returning  officer,  to  proceed  to.  an  election,  should  likewise  be  averred.    ^^^^"^  *^ 

It  is  not  however  requisite  to  set  out  the  precept,  or  to  state  that  the  pre-  ^,     . 

,  ,,v  r        r>  f        Election  writ. 

ocpt  was  returned.  (1)  p 

The  holding  of  the  election  under  the  writ  or  precept,  names  of  the  „  |j*       p.u 
candidates,  and  the  precbe  nature  of  the  offence,  should  then  be  detailed,      election. 

.The  nature  and  amount  of  the  bribe  must  be  accurately  set  forth,  and  Nature  and 
when  the  declaration  stated,  "that  the  defendant  received  a  gift  or  re-  J^^°*^*** 
ward"  (2),  without  specifying  the  nature  of  the  bribe,  whether  money  or 
goods,  judgment  was  arrested  after  a  verdict  for  the  pldntiff. 

An  allegation,  that  the  party  corrupted  gave  his  vote,  or  that  he  forbore 
to  give  it  in  consequence  of  the  bribe,  should  be  made.  (3) 

In  an  action  on  stat.  2  Geo.  2.  c  24.  (4),  the  declaration  recited  the  writ 
to  the  sheriff  for  the  election  of  members  to  serve  in  parliament,  and  then 
proceeded  to  state,  that  the  sheriff  made  his  precept  to  the  portreeve  of  the 
borough  of  Honiton,  which  concluded  in  these  words :  *'  and  if  the  said 
election  so  made,  distinctly  and  openly,  under  the  seal  of  the  portreeve,  and 
the  seab  of  those  who  should  be  present  at  such  election,  the  said  portreeve 
should  certify  to  the  said  sheriff,  so  that  the  said  sheriff  should  certify  to 
bis  said  majesty,  in  his  said  majesty's  chancery,  at  the  day  and  place  afore- 
said without  delay,  remitting  to  the  said  sheriff  one  part  of  the  afore- 
said indentures,  so  that  the  said  sheriff  might  remit  the  same  to  his  said 
majesty,  annexed  to  his  majesty's  writ.*'  The  precept  when  produced  at 
the  trial  had  not  the  word  "  if;"  upon  which  Eyre  B.  nonsuited  the  plaintiff 
for  the  variance.  But  the  court  of  King's  Bench  set  aside  the  nonsuit ;  and 
BuUer  J.  said,  "  The  declaration  in  this  case  is  much  lon&^er  than  it  need  Judgment  of 
have  been.  There  was  no  necessity  to  set  out  the  precept ;  but,  being  set  BuIIct  in"!Ktj»« 
forth,  the  question  b,  whether  the  variance  is  or  is  not  material  ?  I  think  v.  Pippet. 
it  is  impossible  for  any  person  to  read  this  part  of  the  declaration,  without 
knowing  what  it  should  be ;  every  one  must  see  by  it,  that  the  portreeve  is 
absolutely  to  certify  to  the  sheriff,  &c  The  insertion  of  the  word  4f '  is  a 
mere  mistake.  The  case  of  the  King  v.  Beach  (5)  is  much  stronger  than  the 
present :  there  the  court  supplied  a  letter  to  make  up  a  word,  which  was  neces- 
sary in  setting  out  an  indictment ;  but  here  it  was  not  necessary  to  state  the 
precept  at  all.  But  it  does  not  rest  here  only ;  there  are  other  cases  equally 
strong,  as  Hendray  v.  Spencer  (6)  and  Cuming  v.  Sibly  (7),  which  was  an 
action  for  bribery.  There,  the  declaration  stated  the  precept  to  be  directed 
to  the  mayor  only ;  but  the  precept  which  was  proved,  was  directed  to  the 
mayor  and  burgesses ;  and  the  only  question  in  the  case  which  was  reserved 
for  the  opinion  of  the  court,  was,  whether  the  precept  that  was  proved,  sup- 

(1)  JIfoHf  ▼.  Robimmm,  "WSSin,  428.  (5)  Cowp.  239. 

(2)  Vavy  r.  Baker,  4  Burr.  2471.  (6)  Sittings  at  Westminster  after  Miebael- 

(3)  BumK  t.  Rammg,  Sayer,  289.  mas,  1773. 

(4)  King  ▼.  Pi/pcf,  1  T.  R.  235.  (7)  £.  T.  9  Gea  3.  C  B. 

4  H  4 
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Bkibbrt  and 

T&BATIMG. 


ported  the  declaration  ?  The  court  of  Common  Pleas  was  of  opinion  thai  it 
did,  and  gave  judgment  for  the  plaintiff.  In  that  case  there  was  a  variance 
in  the  person  to  whom  the  precept  was  directed ;  but  the  court  was  of  opiDion, 
that  if  it  were  the  same  in  substance,  as  that  which  was  set  forth  in  the  re- 
cord,  it  was  sufficient,  unless  the  tenor  was  stated :  so  in  this  case,  the 
variance^  to  have  any  effect,  must  be  a  variance  of  sense,  and  of  something 
material/' 


IlCDXMNinCA- 
TION  AGAIVCT 
BUBBEY. 

8Ut  8  Geo.  2. 
c.  24.  a.  8, 


Thepenonwho 
will  be  oonu« 
dered  the  firit 
discoverer. 


Making  an  af- 
fidavit will  be 
a  sufficient  dis- 
covery to  in- 
demnify the 
discoverer. 


Delay  of  legal 
proceedings. 


Oflfenders  dis- 
covering others 
indemnified. 


V.  Indemmficatian  offainH  Bribety, 

By  Stat  2  Geo.  2.  c.  24.  s.  8.,  **  if  any  person  offending  against  thb  act 
shall,  within  the  space  of  twelve  months  next  after  such  election  as  afore- 
said, discover  any  other  person  or  persons  offending  against  this  act,  so 
that  such  person  or  persons  so  discovered  be  thereupon  convicted,  such 
person  so  discovering,  and  not  having  been  before  that  time  convicted  of 
any  offence  against  this  act,  shall  be  indemnified  and  discharged  from  all 
penalties  and  disabilities  which  he  shall  then  have  incurred  by  any  offence 
against  this  act" 

As  to  the  person  who  will  be  considered  the  first  discoverer,  in  order  to 
be  indemnified  from  the  penalties  under  this  statute,  it  has  been  decided, 
that  the  circumstance  of  a  party  having  been  within  the  limited  time  a 
plaintiff  in  an  action  on  the  statute,  and  having  prosecuted  it  to  judgment, 
does  not  prove  him  to  be  the  first  ducoverer.  Lord  Mansfield  C.  J.  ob- 
served, **  That  the  court  had  not  said,  nor  would  say,  that  a  plaintiff  cannot 
be  the  discoverer :  but  the  act  of  parliament  does  not  make  him  so,  or  con- 
sider him  as  the  discoverer.  Here  is  no  evidence  that  the  plaintiff  was  the 
discoverer ;  and  another  person  must  have  been  the  witness,  for  the  plaintiff 
could  not  be  the  witness  himself :  it  is  not  to  be  presumed,  without  any 
evidence  at  all  of  it,  that  the  plaintiff  in  the  action  was  the  discoverer."  (1) 

Making  an  affidavit  will  be  a  sufficient  discovery  to  indemnify  the  dis- 
coverer, and  from  that  period  will  serve  as  a  bar  to  all  actions  under  tbe 
foregoing  statute,  and  a  discharge  from  all  penalties  and  liabilities,  even 
though  the  discoverer  has  been  convicted  of  bribery  since  his  discovery ; 
but  if  an  action  for  bribery  be  actually  commenced  agunst  the  discoverer 
previous  to  the  discovery,  and  prosecuted  to  conviction,  he  will  be  liable  to 
all  the  penal  consequences.  (2) 

If,  however,  the  discoverer  after  making  his  affidavit  were  to  delay  the 
legal  proceedings  beyond  a  reasonable  period,  such  delay  would  be  considered 
<<  wilful,"  and  he  could  not  avail  himself  of  the  protection  of  the  statute.  (S) 

Offenders  against  this  act  not  having  been  before  convicted,  upon  the 
discovery  of  another  offender  within  twelve  months,  are  indenmified  and 
discharged  from  all  penalties  and  dbabilities  then  incurred.  (4) 


(1)  Curgenven  v.  Cuming,  4  Burr.  2504. 
1  Stephens'  Corporation  Acta,  106. 

(2)  Sliby  V.  Cuming,  4  Burr.  2464. 

(3)  PWrte  V.  WhiU,  3  T.  R.  5. 

(4)  Tlie  discovery  of  an  offender  who  is 
already  indemnified,  is  not  sufilcient  to 
indemnify  a  person  prosecuted.     JPorckester 


(Lord)  V.  Fietrie,  K.  B.  £.  T.  32  Geo.  3.  In 
the  case  of  Htward  v.  ^dfieg  (4  East,  180.) 
it  was  held  to  be  no  objection  to  a  witnes 
under  this  clause  of  the  act  to  prove  such 
bribery,  although  a  similar  action  was  pend- 
ing against  the  witness  himself  for  bribery  at 
the  same  election. 
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It  Ib  provided  by  stat  2  Geo.  2.  c.24.  thai  prosecutions  shall  be  com-  Brukut  amd 
menoed  within  two  years  after  the  offence  is  committed ;  but  the  9  Geo.  2.  T>katimo. 


c  38^  after  reciting  that  act,  and  that  '*  prosecutions  may  have  been  or  may  Proseciitioii  to 
be  commenced  against  persons  offending  against  the  said  act,  by  suing  out  ori-  ^ti^^" 
ginal  or  other  writs  or  processes^"  "  and  such  prosecutors  may  have  delayed^  yean,  stat  9 
or  may  delay,  to  serve  the  same,  without  giving  the  persons  against  whom  such  ^^^  ^  ^  ^^- 
original  or  other  writs  or  processes  may  have  been  or  may  be  sued  out,  any 
notice  thereof,  by  reason  of  which  practice  the  said  provision  for  limiting  the 
time  for  the  prosecution  of  persons  offending  against  the  said  act  b  or  may 
be  evaded,''  enacts,  *'  that  no  person  shall  be  made  liable  to  any  incapacity, 
disability,  forfeiture^  or  penalty,  by  the  said  act  laid  or  imposed^  unless  such 
person  has  been  or  shall  be  actually  and  legally  arrested,  summoned,  or  other-  Defendants  to 
wise  served  with  any  such  original,  or  other  writ  or  process,  within  the  space  gdJ^[^^|,  ^^ 
of  two  years  after  any  offence  against  the  said  act  has  been  or  shall  be  com-  process  in  two 
mitted,  so  as  the  service  of  any  such  original  or  other  writ  or  process  hath  ^"*  ^^^  ^® 
not  been,  or  shall  not  be  prevented  by  such  person  absconding  or  withdraw- 
ing out  of  this  kingdom." 

In  a  dvil  action,  no  penalty  takes  place  till  judgment  be  given  on  the  Verdicts /wrse 
verdict^  because  an  offender  might  prosecute  another  to  verdict,  and  thereby  fute  a*^vioI 
secure  his  own  indemnity,  and  then  proceed  no  farther ;  and  consequentiy,  a  tion. 
verdict  per  se  will  not  constitute  a  conviction  under  the  statute.  (1) 

The  judgment,  when  obtained,  will  relate,  for  the  purpose  of  the  in-  Judgment  re- 
demnity,  to  the  time  when  the  discovery  was  first  made.  (2)  ^**"  ***  *™«  ^ 


VI.  Evidence.  Evidbnck. 

The  plaintiff  must  prove  some  bribe,  or  promise,  or  agreement,  previous  Variance. 
to  voting. 

The  material  fact  is,  that  the  party  was  bribed  to  vote  ;  and  where  the 
declaration  alleged  that  the  party  was  bribed  to  vote  for  L.  and  £.,  and  it 
was  proved  that  he  was  bribed  to  vote  for  L.  and  his  fiiendy  it  was  held 
that  the  variance  was  not  fatal.  (3) 

To  prove  the  allegation  that  A.  B.  was  a  candidate,  where  the  bribery  To  piore  the 
was  previous  to  the  election,  it  is  sufficient  to  show  that  a  poll  was  demanded  ^h^^^  ^"^ 
for  him,  for  till  then  every  one  is  a  candidate  for  whom  a  poll  is  asked ;  candidate. 
and  that  fact  makes  the  person  on  whose  behalf  the  bribe  was  given  a  can- 
didate. (4) 

After  the  time  of  election,  the  poll-books  are  the  proper  evidence  to  Poll-books, 
prove  that  a  particular  person  was  a  candidate.  (5) 

A  copy  of  the  poll  taken  at  the  election,  examined  with  the  original,  and 
signed  by  the  returning  officer,  is  admissible  evidence ;  for  being  signed  by 
the  officer,  it  may  be  considered  as  an  original ;  or  if  it  be  a  signed  copy, 
it  is  admissible  in  evidence  as  such,  on  the  same  ground  as  copies  of  books 
of  a  public  nature,  registers  of  births,  marriages,  burials,  &c. 

(1)  SMUoti  y,  Biahopt  1  W.  Black.  eeS.        (3)  Chmbe  ▼.  Pitt,  3  Burr.  1586. 

4  Burr.  2283,  (4)  2  Stark.  £▼.  1 89.  cii.  Anon,  LofiV.  523. 

(2)  IMd.  (5)  Ibid. 
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BuBBft*  AMtt  III  Mead  v.  SMnmm  ( I  )>  to  prove  the  iasoiog  of  the  precept,  <3k  linder- 
TuMwyo.  sheriff  produced  the  precept  itself  under  the  sheriff's  official  seal,  together 
Proof  of  pro-  with  the  indenture,  which  indenture  without  the  precept  had  been  returned 
^"P^  with  the  writ  by  the  sheriff:  it  was  objected,  that  the  precept  ought  to  have 

been  returned  with  the  indenture  and  filed  in  chancery^  and  that  a  copy  of 
the  precept  or  record  ought  to  have  been  produced ;  but  this  oljection  was 
overruled^  because  it  was  not  laid  in  the  declaration  that  the  precept  waft 
returned,  but  only  that  such  precept  issued,  and  therrfcre  they  were  of 
opinion  that  the  evidence  was  suflident  (2) 

In  an  action  for  bribery  of  one  who  had  a  vote  at  an  election,  the  very 
offer  to  bribe  b  evidence  against  the  defendant  that  the  party  solicited  had 
a  right  to  vote.  (S) 
Loan  of  money.      Although  the  defendant  took  the  note  of  the  voter  to  whom  the  money 

was  paid,  and  insists  that  it  was  a  mere  loan,  it  is  a  question  for  the  jury 
whether  it  was  not  a  gift.  (4) 
Wagen.  ^  wBger  with  a  voter  that  he  does  not  vote  for  a  particular  candidate  is, 

as  previously  observed,  within  the  statute  (5),  if  it  be  to  procure  aparticuUr 
vote.  Thus,  where  the  plaintiff  and  defendant  were  voters  and  partisaDS  of 
the  respective  candidates,  and  had  canvassed  and  taken  decided  parts  oa 
opposite  sides  before  the  bet  was  made ;  and  it  was  stated  in  the  first  count 
of  the  declaration,  that  the  bet  was  made  before  the  poll  began,  and  that 
both  parties  voted  for  their  respective  friends,  and  solicited  other  voters, 
Mr.  Justice  Buller  said,  "  If  you  put  the  case  of  a  wager  between  a  voter 
and  another  person  who  is  not  one,  it  is  a  palpable  bribe ;  it  is  a  sum  of 
money  laid  to  procure  a  particular  vote ;  and  that  case  cannot  be  distin- 
guished from  the  present ;  the  bias  la  exactly  the  same,  it  is  a  pecuniary 
compensation;"  but  if  two  persons  make  a  wager  respecting  a  doubtful 
question,  provided  there  be  no  fraud  or  colour  in  the  case,  such  an  act  is 
not  prohibited  by  any  positive  law,  nor  contrary  to  any  principle  of  sound 
policy  or  morality.  (6) 
Competency  of  A  partic^s  criminis  may  be  examined  as  a  witness  in  both  dvil  and 
witneat.  criminal  cases,  notwithstanding  the  immorality  or  illegality  of  his  conduct, 

provided  that  he  has  not  been  convicted  of  any  crime  that  incapacitates 
him. 
The  person  Thus,  in  an  action  of  bribery,  the  person  bribed  is  a  competent  witness, 

^"to^  wito^    although,  by  stat.  2  Geo.  2.  c  24.,  the  party  who  discovers  the  bribery  of 

another  is  exempted  from  an  action,  and  the  witness  intends  to  avail  himself 
of  this  exemption  by  way  of  defence  to  an  action  pending  against  him  for 
bribery,  committed  at  the  same  election.  (7)  In  these  cases,  as  observed  by 
Lord  Ellenborough  and  Denison  J.,  the  statute  gives  a  parliamentary  caps- 
citation  to  the  witness  notwithstanding  his  interest  in  the  result  of  the  cause ; 
for  it  is  not  probable^  that  the  legislature  should  intend  to  dischaige  one 
offender  upon  his  discovering  another,  so  that  the  latter  might  be  convicted, 

(1)  WUIes,  425.  (5)  Amm.  Lofit  S52.     Attn  ir.Seanh  1 

(S)   Vide  etiam  judgment  of  Mr.  Justice  T.  R.  60. 

BuUer  in  King  v.  Pljipef,  antd,  1S07.  (6)  Janm  t.  HandaO,  Cowp.  S9.     ^m»- 

(S)  Combe  ▼.  Pitt,  3  Bun.  1586.     Rigg  Lofit  552, 

▼.  Cmrgenven,  S  Wila.  395.  (7)  Buth  v.  Railing,  Sayer,  289.   B«it«^ 

(4)  SMkbrn  v.  NorUmy  1  W.  Black.  317,  t.  Shifkg,  4  East,  180.  Sdwarde  ▼.  Svmi,  3 

61 8.  ibid.  451.  I^iOipe  v.  Fotrier,  cit  Sayer,  291. 
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withoQt  iDtending  that  the  discoverer  should  be  a  competent  witness.  (1)   Beibistand 
No  one,  however,  can  be  a  witness  for  another  whilst  he  is  a  party  to  the  TaBATurc. 
record ;  but  a  co-defendant  may  be  rendered  competent  by  entering  a  nolle 
protequi,  (2) 

On  a  declaration  for  corrupting  one  Moor,  and  bribing  him  to  vote  for 
the  defendant,  it  was  held  to  be  no  defence  to  shew  that  Moor  did  not  vote 
for  the  defendant  (3) 

It  will  be  a  defence  to  an  action  under  stat  2  Geo.  2.  c  24*.  to  prove  ttkBt  An  action  un- 
the  payment  was  a  voluntary  payment  after  the  election.    Thus,  Mr.  Justice  ^^  '^^  ^  Geo. 
Bayley  in  Huniingtower  (Lord)  v.  Gardiner  (4)  said,  "  The  offence  in  the  be  mainti^ed* 
terms  of  the  act  is  receiving  or  agreeing  to  receive  a  reward,  to  give  or  to  for  a  voluntary 
forbear  to  give  a  vote ;  the  plain  meaning  of  which  is,  in  order  th  at  he  may  Sedecti*^' 
give  or  forbear  to  give  his  vote.    The  words  used  are  clearly  prospective,  jud^mient  of 
not  retrospective ;  and  such  an  operation  it  probably  was  the  intention  of  the  Mr.  Jiutiee 
legislature  to  give  them  when  liie  act  passed.    Other  parts  of  the  statute  ^^  ^ 
may  assist  us  in  forming  a  judgment  as  to  that  intention.    The  first  section  {Lord)  t.  Got' 
prescribes  an  oath  to  be  taken  by  each  elector,  that  he  has  not  received  any  ^"^* 
sam  of  money,  &c  or  any  promise  or  security  for  any  money,  &ic.  in  order 
to  give  his  vote.    It  has  been  argued,  that  the  mischief  is  as  great  if  money 
be  received  for  having  voted,  as  if  it  be  taken  in  pursuance  of  an  agreement 
to  vote.     Admitting  that  to  be  so,  still  it  is  plain  that  the  oath  only  applies 
to  that  which  passes  before  the  election.    The  legislature  might  very  easily 
have  introduced  into  that  dauae  the  words,  that  the  voter  would  not  receive 
money,  &c  for  having  voted,  had  it  been  intended  to  make  that  an  offence. 
There  is  also  another  clause  in  the  act  which  throws  some  light  upon  this 
question.    The  eighth  section  enacts,  that  any  person  discovering  another 
offender*  shall  be  himself  indemnified  against  all  penalties  incurred  by 
offending  against  the  act.   Now  that  discovery  is  to  be  made  within  a  period 
of  twelve  months,  which  are  to  be  computed  from  the  time  of  the  election. 
If  then  it  be  an  offence  to  receive  money  after  an  election  without  any  pre- 
vious agreement,  and  tiiat  money  be  not  paid  within  twelve  months  next 
alter  the  date  of  the  election,  an  offender  against  the  act  may  be  discovered, 
and  yet  the  benefit  of  the  eighth  section  will  not  be  conferred  upon  the  dis- 
coverer.   It  may  for  tiiese  reasons  be  well  doubted,  that  the  legislature 
intended  to  extend  the  penalty  to  such  a  transaction  as  was  proved  in  this 
ease ;  and  the  meaning  of  the  words  of  the  statute  Is  plainly  prospective ; 
that  therefore  is  the  only  operation  which  we  are  authorised  to  give  them." 

The  presumption  of  a  corrupt  expectation  or  promise  of  reward  has  been  PaxsuMmTK 
received  as  evidence  in  cases  of  bribery.    Thus,  in  the  CUy  of  Dublin  (5)  I^vubkcb. 
it  was  resolved,  *^  that  the  payment  of  money  must  be  connected  with  a  ^qui^ble  pre- 
promise  or  expectation  previous  to  voting,  which  the  committee  consider  •""*P"^^ 
indispensable  to  the  establishment  of  a  charge  of  bribery ;"  but,  if  an  equit- 
able presumption  be  raised,  by  holding  out  a  promise  of  reward  to  the  voter, 
it  would  substantiate  the  allegation. 

In  an  action  for  bribery  on  stat.  2  Geo.  2.  c  24.  the  courts  will  stay  the  ^at  of  Pao- 


CXEDIMOS. 


(1)  Heward  ▼.  Shipley,  4  East,  183.,  et  Burr.  1235.     Bush  ▼.  JUalling,  Sayer,  2S9. 
per  Deniflon  J.,  Sayer,  S90.  l*hillip§  v.  Fowler^  Pascb.  7  Geo.  2,  C.  B. 

(2)  3tan  ▼.  Ward,  2  Atk.  237.  (4)  1  B.  &  C.  300. 

(3)  Sulatom  ▼.  Nartath  1 W.  Black.  317.   3  (5)  F.  &  F.  205. 
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BftiBBET  AHD  prooeediogs,  even  after  yerdict,  upon  the  Clause  ot  discovery  ( I),  or  if  tbere 
"^"'^  has  been  any  wilful  delay  in  prosecuting  the  action.  (2)  But,  until  the  de- 
fendant  appears  to  the  writ^  the  question  as  to  the  wilfulness  of  the  delay 
does  not  arise*  Therefore,  where  the  writ  was  returnable  on  the  first  return 
of  Trinity  Term,  1821^  and  the  plaintiff  did  not  declare  till  the  Ist  of  June, 
1822,  and  no  i^pearance  had  been  entered  for  the  defendant,  the  court 
held,  that  the  proceedings  could  not  be  stayed  under  the  above  statute.  (S) 


r^nrtAOAlKwr  4.    DeBT  AGAINST  ShbRIFV  FOR  ESCAPB  OF  PRISONER* 

SHKUrr  woR 

EacAPBOF  I,  SuUutabk  Enactmenti. 

Fbuomks. 

STATUTAWjt  An  escape  is  either  negligent  or  voluntary :  negligeDt,  where  the  party 

EiTAcnixMTB.     egQi^pes  without  the  consent  of  the  sheriff  or  his  officer ;  voluntary,  where 

the  sheriff  or  his  officer  permits  him  to  go  at  large*  For  a  voluntary  escape, 

an  action  will  lie  against  the  gaoler  as  well  as  against  the  sherifi^  became 

he  is  a  wrong-doer ;  but,  for  a  negligent  escape,  it  will  only  lie  against  the 

sheriff. 

Debt  lin  Debt  lies  against  a  sheriff  where  a  person  in  custody  on  final  process 

^^l^^^  escapes  by  equity  of  stats*  Westm.  2.  and  1  Rich.  2.  c.  12.  by  the  party  at 

in  custody  on     whose  suit  the  execution  was  (4) ;  but  an  action  on  the  case  is  the  only 

final  prooev       remedy  against  the  sheriff  for  the  escape  of  prisoners  who  have  been  arrested 

equuTof  ftat&.   on  mesne  process*    The  statutes  of  IS  Edw.  1.  c  11.  and  1  Rich.  2.  c.12., 

Woitm.  2.  and  being  confined  to  escapes  out  of  execution,  but,  at  the  same  time,  such 

iRich.  2.  c  12.  g^|.^|^  being  in  affirmance  of  the  common  law,  have  not  taken  away  the 

conunon  law  remedy  by  action  on  the  case,  and  it  is  at  the  election  of  tbe 
party  to  bring  either  the  one  or  the  other.  (5) 
Remedy  by  The  remedy  by  statute  is  generally  pursued,  because,  where  an  action  od 

■*^"*®  ^°td.    *^^  ^^^^  **  brought  for  an  escape,  the  jury  are  at  liberty  to  give  such 

damages  as  they  shall  think  right  under  aU  the  circumstances  of  the  case, 
and  a  small  sum  is  generally  considered  as  sufficient  in  cases  of  great  hard- 
ship against  the' gaoler :  but  when  a  prisoner  escapes  out  of  execution  (6)> 
and  recourse  is  had  to  the  provisions  of  stats.  13  Edw.  1.  c.  1 1.  and  1  Rich.^ 
c  12.,  the  gaoler  b  placed  in  the  same  situation  in  which  the  original 
debtor  stood,  and  the  jury  cannot  give  a  less  sum  than  the  creditor  would 
have  recovered  against  the  prisoner,  namely,  the  sum  indorsed  on  the  vrit 
and  the  legal  fees  of  execution. 
Stat.  1  Amie^  By  stat.  1  Anne,  st.  2.  c  6.  s*  2.,  the  same  remedy  is  given  against  sheriffs 
■t.2.e.6.a.2.     ^^^  permit  the  escape  of  persons  who  have  been  retaken  on  an  escape 

warrant  authorised  by  the  first  section  of  that  statute* 

Imprisonment  making  part  of  the  debtor's  punishment,  against  whom  a 
judgment  was  had,  and  who  could  not  payy  if,  after  the  defendant  had  been 

(1)  SvHtm  T.  Bishop,  4  Burr.  2287.  1  (S)  Tabnath  {Bart,)  q,  L  ▼.  Gcr^t  ' 
W.  Black.  665., sed  ride  P^gk  v.  Cwrgtnv^H^  D.  &  R.  512.  1  Stephens  on  Electioim 
8  IVils.  35.     2  Saund.  148.   (b,c.),  «.  1.     235—295. 

where  the  party  was  put  to  his  audita  querela.  (4)  Bro.  Abr.  19.     2  Inst  382. 

(2)  PUrie  q.  L  ▼.  White,  3  T.  R.  5.,  sed  (5)  Bwrtan  ▼.  Eyre,  Cro.  Jac.  239. 
vide  Irwin  ▼.  Miumere  {Sir  WUUam),  £.  T.  (6)  Bonafout  v.  fTcitter,  2  T.  B.  iS6. 
44  Geo.  3.  K.  B. 
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committed  to  prison  on  a  capias  ad  satisfadendumy  he  was  seen  at  large.  Dm  agaihst 

it  was  at  ail  times  deemed  an  escape  in  the  sheriff.  (1)  Emam  "* 

Debt  lies  for  an  escape  against  the  sheriff,  who  permits  a  prisoner  taken  Pkisokis. 

under  a  eo.  mu  to  go  at  large,  although  the  sheriff  returns  not  the  writ  (2) ;  ~  - — 

for  there  is  a  record  of  which  the  party  shall  take  advantage,  though  the  lowed  to  go  at 

writ  be  not  returned.  huge. 


II.  Where  Action  can  he  maitUained.  Where  Actioh 

CAN  BE  MAnr- 

If  the  officer  take  a  defendant  upon  a  eo.  $a^  and  allow  him  to  go  about  '^^^^ 

with  the  officer^s  follower,  before  he  takes  him  to  prison,  an  action  for  an  ^^^^^  ^"* 

escape  will  lie  against  the  sheriff.  (S)  about  with  an 

So  where  the  officer,  under  a  warrant  upon  9l  ca.  so.  not  having  any  o&eer. 

clause  of  non  omitku  in  it,  entered  a  franchise  and  arrested  the  defendant,  ^^^^  *.^ 

and  suffered  him  to  go  at  large  without  removing  him :  —  It  was  holden,  out  a  clause  of 

that  an  action  for  an  escape  would  lie  against  the  sheriff.  (4)  ^*^  omiuas. 

Even  if  the  officer  allow  a  party  arrested  under  a  co.  mi.  to  go  at  large  Reeeiying  debt 

upon  receiving  from  him  the  amount  of  the  debt  and  costs,  it  will  be  an  "f  f^*°^ 

escape,  and  an  action  will  lie  against  the  sheriff.  (5)  them  over. 

Upon  a  habeas  corpus  to  a  gaoler  to  bring  a  prisoner  in  execution  before  What  shau. 

the  court,  the  gaoler  shall  have  a  convenient  time  only  for  that  purpose,  "  ^^  Escape. 

and  for  carrying  him  back  again  to  prison  (6) ;  which,  if  he  exceeds,  it  is  an  ^hro.aUowed 

escape.  prisoner  before 

But  to  persons  taken  on  mesne  process  only^  the  sheriff  might  shew  them  ^«  <»urt  upon 
what  indulgence  he  pleased,  provided  he  had  them  forthcoming  at  the  return  con^* 

of  the  writ.  (7)    This  proposition  has,  however,  received  a  qualification  on^^er^ 
Irom  Stat  8  &  9  Will.  4.  C  27-  s.  1.  (8)  oesi,  dieriff  can 

By  Stat  8  &  9  Will.  3.  c  27*  8. 1.,  *'  prisoners  upon  contempt  or  mesne  J'T^  *°" 
process  or  in  execution,  committed  to  the  custody  of  the  marshal  of  the  »         • 
King's  Bench  or  warden  of  the  Fleet,  shall  be  actually  detained  within  the  WUL  s.  c.  S7. 
said  prisons,  or  the  respective  rules  of  the  same,  until  they  shall  be  from  <•  !• 
thence  discharged  by  due  course  of  law ;  and  if  at  any  time  the  said  marshal 
or  warden  or  any  oUier  keeper  of  any  prison  shall  suffer  any  prisoner  com- 
mitted to  their  custody,  either  on  mesne  process  or  in  execution,  to  go  or  to  be 
at  large  out  of  the  rules  of  their  respective  prisons  (except  by  virtue  of  some 
writ  of  habeas  carpus  or  rule  of  court,  which  rule  shall  not  be  granted  but 
liy  motion  made  or  petition  read  in  open  court),  every  such  going  or  being 
out  of  the  said  rules  shall  be  adjudged  and  deemed  an  esci^e.''    And  by 
section  8.,  '^  if  the  keeper  of  any  prison,  after  one  day's  notice  in  writing, 
refuse  to  shew  any  prisoner  committed  in  execution  to  the  creditor  or  his 
attorney,  such  refusal  shall  be  adjudged  an  escape."    And  by  section  9.  ^  if 
any  person  desiring  to  charge  another  with  an  action  or  execution,  shall 
desire  to  be  informed  by  the  keeper  of  the  prison  whether  such  person  be 

(1)  Balden  v.  Teazle,  Hob.  902.  (6)  Resolved  by  all  the  judges,  Cro.  Car. 

(2)  CUptan^M  eaae,  eit  per  Periam  J.  Cro.     14, 466, 

jeiis.  17.  (7)  3  Black.  Com.  415. 

(S)  JBenton  ▼.  Sutton,  1  B.  &  F.  24,    HaW'  (8)  As  to  cases  in  which  arrest  on  mesne 

Ahu  V.  Homer,  8  W.  Black.  1048.  process  is  allowed,  vide  stat  1  &  2  Vict^ 

(4)  Ptffpott  V.  WUiee,  3  B.  &  A.  502.  c.  110. 

15}  SUfek/cfd  w.Auaten,  14  East,  468. 
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SHBsirr  voE 
Escape  op 

P&180MBK. 


Negligent 
escape. 


Escape  and 
death  of  pri- 
soner. 

Distinction  be- 
tween void  and 
erroneoufl  pro- 


a  prisoner  or  not,  the  keeper  shall  give  a  true  note  in  vriting  thereof  to 
such  penon  upon  demand  at  his  olBce  for  that  purpose,  or  in  default 
thereof  shall  forfeit  tJie  sum  of  50/.,  and  such  note  shall  be  sufficient  evi- 
dence that  such  person  was  at  that  time  a  prisoner  in  actual  custody." 

By  this  statute  the  rules  are,  to  all  intents  and  purposes,  the  same  as  t^ 
walls  of  the  prison.  A  defendant  in  execution,  who  had  the  liberty  of  the 
rules  of  the  MarshaUea  prison,  upon  his  giving  security  to  the  marshal,  was 
proved  to  have  been  out  of  the  rules  for  several  days ;  but,  on  the  marshal's 
hearing  of  the  escape^  waa  pvl  in  doae  enalody  before  the  action  broaght 
for  the  escape :  —  It  was  holden,  that  this  was  a  negligent  and  not  a  volan- 
tary  escape ;  Mr.  Justice  Buller  observing,  **  that  an  escape  is  not  volanttfy, 
unless  it  be  with  the  consent  or  by  the  default  of  the  marshal;  bnt  Us 
allowing  the  rules  of  the  prison  is  no  de&ult  in  him,  because  the  law 
has  given  a  sanction  to  it,  and  it  cannot  be  inferred  from  thence,  that 
he  consented  to  the  prisoner's  escape,  because  he  took  security  that  the 
prisoner  should  not  go  beyond  the  rules,  and  inunediately  on  his  retan 
the  marshal  had  confined  him  in  dose  custody ;  therefore  this  must  be  taken 
to  be  a  negligent  escape."  (1) 

If  the  defendant  escape,  and  fresh  suit  be  made  after  him,  but  before  he 
is  retaken  he  dleth,  an  action  will  lie,  and  the  fresh  suit  is  no  excuse  un- 
less he  be  retaken,  for  he  died  at  large  out  of  gaol.  (2) 

A  distinction  is  to  be  observed  between  process  which  is  void  and  that 
which  is  erroneous ;  for  where  the  process  is  void,  no  action  will  lie  against 
the  sheriff  for  an  escape ;  but  it  will  when  the  process  has  been  erroneons  or 
irregular  only  (S) ;  but  the  sheriff  cannot  take  advantage  of  error  in  the 
process.  (4) 


WhBKIK  ACTIOH 
CAKXOV  BK 

Escape  of  pri- 
soner by  the 
act  of  God  or 
the  king's  ene- 
mies. 

Prisoner  not 
taken  to  gaol, 
but  plaintiff 
not  delayed  or 
prejudiced. 


Prisoner  must 
have  been  le- 
gally arrested 
by  the  sheriff's 
offioers. 


III.  Where  Action  cannot  be  maintained, 

• 

If  prisoners  escape  by  the  act  of  God,  or  the  king's  enemies,  it  will  excose 
the  sheriff  (5) ;  but  it  is  otherwise  if  the  prisoners  escape  from  the  lawless 
proceedings  of  the  queen's  subjects.  (6)  No  action  as  for  an  escape  will 
lie  against  the  sheriff  for  his  officer  keeping  the  defendant  in  his  custody 
after  the  return  of  the  writ,  instead  of  taking  him  to  prison,  if  the  plaintif 
have  not  been  thereby  delayed  or  prejudiced  in  his  suit  (7) 

In  no  case  will  the  sheriff  be  liable  for  an  escape,  exc^t  the  person  who 
has  escaped  has  been  in  actual  custody ;  that  is,  unless  legally  arrested  by 
his  own  officers,  handed  over  to  him  in  the  gaol  by  the  former  sheriff  or 
regulariy  delivered  into  custody. 

1.  <<  The  prisoner  must  have  been  legally  arrested  by  the  sheriff's  own  offi- 
cers : "  •—  for  where  the  plaintiff,  having  taken  out  a  etynae  ad  saii^iieiendKm 
against  the  defendants,  sent  it  to  Painter  his  agent  in  Cornwall,  h^  applied 
to  the  sheriff  for  a  warrant  directed  to  Painter's  own  clerk,  assigning  as  a 


(1 )  Bonafiut  v.  JFaOer,  2  T.  R.  126. 

(2)  Gilb.  Execution,  85. 

(3)  Shirley  Y.Wrightj  I  SM,  973,  Buake^B 
MM,  Cro.  Elix.  188.  Gold  v.  Strode,  Carth. 
148.     a-Esp.  N.  P.  115. 

(4)  Burton  v.  Eyre,  Cro.  Jac.  289. 


(5)  1  Rol.  Abr.  Escape  (D.),  808.  jfbtpt 
▼.  Eyhe,  2  Hen.  Bh^k.  113. 

(6)  SoMcote*M  ease,  4  Co.  84.  ^flW»- 
Nor/Wa  (Duke  of\  4  T.  R.  789.  O'm  ▼• 
Mareon,  5  Burr.  2812.  Stat.  20  Gea  »• 
c.  64. 

(7)  Pkmek  ▼.  Andenom,  5  T.  R.  37. 
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reason   for  not  applying  to  the  under-sheriff,  that  the  under-sheriff  was  Bm  AOAnrst 
attorney  for  one  of  the  defendants :  the  sheriff,  after  some  objection,  granted  £™'"  '®* 
a  warrant  to  Rogers,  Painter's  clerk,  who  arrested,  and  suffered  the  de-  PBisaiixa. 
fendant  to  escape :  —  It  was  held  that  the  sheriff  was  not  liable  in  tliis  case, 
iior  in  any  case  where  a  special  bailiff  is  appointed  on  the  nomination  of 
the  plaintiff  himself ;  for  he  must  take  the  consequence  of  all  his  acts,  par- 
ticularly as  by  such  means  the  sheriff  might  be  charged  either  by  their 
firaud  or  n^lect  (1) 

2.  ^  Or  he  must  be  handed  over  to  him  in  gaol  by  the  former  sheriff: "  —  Must  be  handed 
for  where  the  old  sheriff  had  a  person  in  custody  in  a  private  house  and  ^fV^^®^  ^ 
would  thereiiave  assigned  him  over  to  the  new  sheriff,  who  refused  to  accept  OkeriS: 
hintf  and  the  prisoner  escaped,  it  was  adjudged  to  be  an  escape  in.  the  old 
eheriff,  but  not  in  the  new ;  for  the  prisoners  can  only  be  assigned  in  the 
common  gaoL  (2) 

S.  **  Or  regularly  delivered  into  custody  "  in  order  to  subject  the  sheriff  Or  he  must  be 
to  an  escape: — for  where  the  prisoner  was  out  on  bail,  and  came  and  ]^^^^^ 
surrendered  himself  in  daadbarge  of  his  bail,  by  entering  a  reddidit  se  in  custody  in 
the  judge's  book,  the  plaintiff's  attorney  accepted  him  in  execution,  and  ^^^^  "un- 
filed a  committitur  with  the  officer,  and  afterwards  the  prisoner  escsqped,  to  an  ttoip^ 
this  actioii  was  held  not  to  lie  against  the  marshal,  for  he  was  not  charge- 
able without  notice,  which  should  be  done  either  by  serving  him  with  a 
mie,  or  entering  a  c(n»mittiiur  also  in  his  book*  (3) 

If  a  sheriff  arrest  a  person  on  mesne  process,  and  he  is  rescued  in  going  if  rescue  of 
to  gaol,  the  sheriff  is  not  liable,  because  he  cannot  be  supposed  to  have  the  P^ifoner  occur 
passe  cammkatus  there  with  him.  (4)    But  if  such  person  be  once  within  ZaoC^a^^^ 
the  walls  of  the  prison  after  the  arrest  on  mesne  process,  the  sheriff  will  be  responsible; 
liable,  except  when  rescued  by  the  king's  enemies,  or  by  the  act  of  God,  (5)  !J^         "* 

And  the  law  is  the  same  in  the  case  of  arrests  on  final  process  (6) ;  for 
wherever  the  sheriff  has  time  to  prepare  ihe  posse  commitaiusy  he  will  be 
liable  in  case  of  a  rescue.  (7) 

If  the  party  at  whose  suit  the  arrest  was  made,  dect  to  proceed  against  Party  at  whose 
llie  rescuers,  it  seems  that  the  sheriff  would  be  discharged.  (8)  suit  arrest  waa 

In  general,  to  charge  the  sheriff  or  his  officers  with  an  escape,  it  must  to  proceed  °^ 
have  proceeded  either  from  connivance,  from  neglect,  or  want  of  due  care ;  against  the 
and  therefore,  in  all  cases  where  the  sheriff  or  his  officers  are  acting  under  ^^^^"^^ 
proper  authority,  and  an  escape  happens,  he  is  excused.    Therefore,  where  gb^riff^Jndi  an 
in  an  action  for  an  escape  against  the  marshal,  he  gave  in  evidence  that  the  escape,  it  must 
person  in  prison  had  been  let  out  to  bail  by  order  of  the  court  to  prosecute  ^*T*  proc««ied 
the  attaint,  it  was  held  a  good  justification ;  for  it  was  not  done  out  of  his  eonnivance,  ne. 
own  head,  but  by  command  of  the  justices.  (9)  8j,®J*»  <»  '^^t 

In  the  case  of  voluntary  escapes,  the  action  lies  against  the  officer  per*  ^       ^'^ 

mitting  it»  and  the  sheriff  seems  to  be  discharged  if  the  party  proceed  Escapes. 

against  the  officer.  Sheriff  dis- 

charged where 

party  proceeds 

(1)  2>c  Moranda  v.  Dunkin,  4  T.  R.  IflO.         (5)  1  RoL'Abr.  Escape (D.),  808.  South'   ^unst  the 

MamOlom  ▼.  Dalziel^  C  B.  Hill,  1774,  eit.  cote's  cue,  4  Co.  84.  (a.)  ^^^ 

per  Buller  J.  hi  ibid.  (6)  1  Rol  Abr.  Escape  (D.),  808. 

<S)  JktmbridgteourtU  cass,  cit»  Cro.  Eliz.        (7)  CnmptMi  v.  Ward,  Str.4S9. 

966.  .  (8)  Mffnn  v.  Coughton,   Cro.  Car.    109. 

(S)  JfoesoR  ▼.  S'icttoa,  1  Salk.  872.  C&nghanC»  ease,  Hutt.  98. 

(4)  1^  ▼.  Proby,  Cro.  Jac  419.    Clirh't        (9)  Fast  v.  Gamtfy,  Cro.  Dlii.  5.     Field  y. 

COM  (  ^ffV  WiBiam),  Cro.  Eliz.  873.  Jonet,  9  East,  151. 
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SHKftirF  worn, 

EscATK  or 

pRisoMK>.  IV.  ReeapHon* 

*  Whenever  the  gaoler  suffers  a  volontary  escape,  from  that  moment  he  it 

luntary  eaeape    ^  wrong-doer ;  and  though  the  original  defendant  returns,  and  the  plaintiff 
of  A  prisoner,      proceeds  against  him  to  judgment  after  his  return,  yet  it  is  no  waver  of  the 
oomeia wronir-  ^^^^^  against  the  gaoler,  but  he  may  still  be  sued  for  damages. (1) 
doer.  In  the  case  of  voluntary  e8Ci^>e8  the  gaoler  cannot  retake  the  prisoner  (2); 

Bywhomprip    but  the  plaintiff  may  by  an  escape  warrant,  and  proceed  against  him  to 
reb^  ^^md      j<^ds°^ci>^^  o'  against  the  gaoler ;  tliis  is  in  the  case  of  mesne  process.  (3) 
againstwhom        But  if  the  party  so  suffered  to  escape  was  in  execution,  the  plaintiff  may 
^^  ^  ^     retake  him  after  the  twelvemonths  without  a  »nre  faciaSf  for  he  is  on  the 

first  execution  (4) ;  and  this,  though  the  plaintiff  had  recovered  in  an  action 
against  the  gaoler,  if  the  sum  recovered  was  less  than  the  debt  (5) 

As  the  judgment  remains  still  in  force,  the  plaintiff  may  either  bring 

debt  (6%  or  scire  facias  (7)^  on  the  judgment ;  or  sue  out  another  writ  of 

cd^nas  ad  satisfaciendum  (8),  or  o{  fieri  facias  (9);  and  if  the  plaintiff  die, 

bis  personal  representatives  may  have  a  scire  facias.  (10) 

Subsequent  as-       In  the  case  of  a  voluntary  escape,  no  subsequent  assent  of  the  plaintiff  in 

■*"J®^'**"^^»  the  action  can  purge  it ;  for  where  to  a  scire  facias  quare  execittionem  ntm^ 

a  ToluDtary        ^c*  upon  a  judgment,  the  defendant  pieced  that  he  had  formerly  been 

escape.  taken  in  execution  on  a  oo.  #a.  upon  the  same  judgment,  and  by  the  sheriff 

suffered  to  escape,  to  which  escape  the  plaintiff  consented :  —  It  was  held 
no  plea,  for  the  subsequent  assent  could  not  make  it  an  escape  with  the 
consent  of  the  plaintiffy  but  that  he  may  either  sue  the  sheriff  or  retake  the 
party.  (11) 
Escape  without  The  circumstance  of  an  escape  having  been  without  any  default  on  the 
^CT*  ^  P**^  ^^  ^^®  gaoler,  will  not  afford  a  justification.  (12) 

'  In  the  case  of  negligent  escapes,  the  gaoler  may  at  any  time  retake  the 

Escape.  prisoner  (IS) ;  though  if  the  defendant  escape  out  of  prison,  and  the  plaintiff 

By  whom  pri-    ^^'^  ^  discharge  while  he  be  so  at  large^  the  gaoler  cannot  justify  retaking 

aooer  can  be        him  for  his  fees.  (14) 

aMin8t"wbom         '^^^  prisoner  must  be  taken  on  a  fresh  suit  to  justify,  or  to  excuse  the  sheriff, 
action  will  lie.    and  though  he  may  have  been  out  of  sight  even  for  a  day  and  a  night,  yet 

may  the  recapture  be  deemed  fresh  suit,  and  the  sheriff  be  excused ;  and 
though  the  prisoner  might  have  fled  into  another  county^  yet  may  the 
sheriff  there  retake  him  on  a  fresh  suit  (15) 

But  the  recaption  must  be  before  action  brought,  or  it  shall  not  be 
deemed  fresh  suit ;  for  where  it  appeared  that  the  recaption  was  not  till 
after  the  action  had  been  commenced,  the  marshal  was  held  to  be  liable 

(1 )  Ravenserqft  r.  EyUh  8  Wils.  894.  (7)  Alcamm  t.  BuOtr,  1  Ler.  811.    AUm 

(8)  FeathentonhaMjfh  ▼.  AtUntOH,  Barnes,  t.  Finter,  Sir  T.  Jones,  81. 

S7S.,    reoog.   in  jSVdnaom    ▼.  Jamuom^    S  (8)  Anon,  I  Vent  4. 

T.  R.  95,  (9)  Ibid. 

(3)  F^  WUmot  C.  J.   m   8  Wils.  895.,  (10)  Sudatt  v.  WyOamy  8  Lutw.  1864. 
cit.  Jby  aaJ  Brigga,  Skin.  568.  (11)  Scott  y.Peacock,  I  Salk.S7l. 

(4)  XenMoff  ▼.  Gardiner,  BuU.  N.  P.  69.  (18)  Altept  v.  Eyla,  8  Hen.  Black.  108. 

(5)  CoBop  ▼.  Brandky,  ibid.  Pitcher  v.  (IS)  F.  N.  B.  ISO. ;  or  tbe  plaintiff,  per 
Baile]f,  8  East,  171.  cur.  in  ABantom  ▼.  Bmtigr,  1  Sid.  SSa 

(6)  Btuettm  ▼.  Himu,  1  Show.  174.  (14)   mUinff  ▼.  Goad,  Str.  909. 

(15)  Bijfewaic*a  cate,  3  Co.  52, 
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for  the  escape^from  his  prison.  (1)    And  where  the  recaption  was  upon  the  Djibt  agaikst 
day  on  which  the  action  was  commenced,  the  officer  was  held  not  to  be  dis-  f,^**'""  ^^ 
charged,  the  right  of  action  having  attached  to  the  plaintiff.  (2)  Paisokxr. 

If  the  escape  was  involuntary,  and  the  party  return  of  himself  before  ~ 
action  brought,  and  be  in  prison,  it  will  excuse  the  officer,  for  it  is  tanta-  Escapz. 
mount  to  a  recapture  on  fresh  suit  (3) 

The  judgment  is  satisfied  by  the  discharge  of  the  prisoner  (once  in  exe-  Escape  of  pri- 
cution),  with  the  consent  of  the  creditor ;  the  creditor  loses  the  benefit  ^^j ^f^Si^^ji' 
of  his  judgment,  and  is  deprived  of  every  remedy  upon  it,  as  well  by  j  , 
action  of  debt  (4),  or  writ  of  executioa  against  the  goods  (5),  as  by  writ  of  tisfied  if  pri- 
execution  against  the  person.;  and  he  can  never  resort  to  the  judgment  K>ner  escape 
again  for  the  purpose  of  enforcing  it  in  any  manner,  although  ihe  party  in  creditor. 
execution  has  been  discharged  on  an  undertaking  to  pay  the  debt  by  instal- 
ments (6),  or  to  render  himself  on  a  given  day  (7)  ;  QT  to  pay  the  debt  at 
a  future  time  (8) ;  and  on  failure  thereof,  that  he  should  be  liable  to  be 
taken  in  execution  again  (9),  or  discharged  upon  giving  a  fresh  security  to 
satisfy  the  judgment,  which  was  afterwards  defeated  on  account  of  a  mere 
informality  (10);  or  en  an  agreement  by  the  defendant  (11)  on  his  being 
discharged  out  of  custody  with  the  plaintiff's  consent,  that  the  judgment 
should  stand  revived  for  twelve  months. 

So  where  a  bond  was  conditioned  for  surrender  of  a  debtor  who.  had 
been  discharged  out  of  execution  (12)  with  the  creditor  s  consent  on  a  certain 
day,  so  that  the  debtor  might  be  again  taken  in  execution,  the  condition 
was  holden  void. 

If  one  of  several  defendants  be  taken  on  a  joint  ca,  sa.^  and  discharged  by 
the  plaintiff's  order,  the  plaintiff  cannot  afterwards  take  any  of  the  other 
defendants  (13);  but  a  dischai^*  by  act  of  law,  or  under  an  insolvent 
debtors'  act,  of  one  of  several  defendants  taken  on  a  joint  ca.  8a,y  has  been 
holden  not  to  operate  as  a  discharge  of  the  other  defendants.  (14) 

If  a  prisoner  be  discharged  by  the  order  of  a  court  not  having  jurisdiction,   Prisoaer  in  ex- 
the  creditor  may  retake  him  on  an  escape  warrant     By  stat.  8  &  9  Will.  3.  ®f '^^^^^  *^"". 
e.  27*  8. 7.,  '^  if  a  prisoner  committed  in  execution  to  prison  shall  escape  competent  ju- 
from  thence  by  any  ways  or  means^  the  creditor  at  whose  suit  such  prisoner  risdiction. 
was  charged  in  execution  at  the  time  of  his  escape,  .may  retake  him  by  any  ^^  *^^9 
new  capias  or  capias  ad  satisfaciendumy  or  sue  forth  any  other  kind  of  exe-  s.  7.  *   * 
cution  on  the  judgment,  as  if  such  prisoner  had  never  been  in  execution.'^ 


V.  Relief  of  Debtors  in  ExectOion  for  small  Debts,  Rmjkf  or 

Dkbtors  IK 

It  may  not  perhaps  be  considered  irrelevant  to  observe,  that,  by  stat  Execution  tor 
48  Geo.  3.  c  123.,  *<  all  persons  in  execution  upon  any  judgment  obtained 
in  any  court,  whether  such  court  be  or  be  not  a  court  of  record  for  c.  123, 
any  debt  or  damages  not  exceeding  20/.,  exclusive  of  the  costs  recovered 

(1)   WMting  t.  Reffnd  (Sir  George),  Cro.  (7)  Clark  v,  Clement,  6  T.  R.  5^. 

Jm.  657.     Stanehouee  v.  MuUine,  Str.  873.  (8)   Tanner  ▼.  Hague,  7  ibid.  420. 

(3)  BaU  Y,  Briggt,  1  Jones,  (Irish)  145.  (9)  Blackburn  v.  Stupart,  2  East,  243. 
(S)  Chambere    ▼.    Gambier,    Com.     554.  (10)  Jaquee  v.  Wtihy,  1  T.  R.  557. 

Bonafom»  ▼.  Walker,  2  T.  R.  126.  (H)  Thompeon  v.  BrUtow,  Barnes,  165. 

(4)  Vigera  ▼.  Aldrich,  4  Burr.  2482.  (1^)  ^<^  C*>'*^  ▼•  Bams,  1  B.  &  P.  242. 

(5)  Tamur  ▼.  Hague,  7  T.  R.  420.  (13)  Clark  v.  Clement,  6  T.  R.  525. 

(6)  Figere  ▼.  AldHch,  4  Burr.  2482.  (14)  Nadin  v.  BaUie,  5  East,  147. 

4.  I 
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Dbbt  AGAivm  by  Buch  jadgmenty  and  who  shall  have  lam  in  prison  thereupon  for  the 
EscAPK  or  space  of  twelve  successive  calendar  months  next  before  the  lime  of  their 
P&uoNBB.  application  to  be  discharged,  may  npon  hts  or  their  application  in  term  time 

'  to  one  of  the  superior  courts  of  record  at  Westminster,  to  the  sattsfaetion 

of  such  court,  be  forthwith  discharged  out  of  custody,  as  to  such  execution 
by  rule  or  order  of  such  court." 

The  word  **  damages  "  in  the  foregoing  statute  comprehends  damages  for 
an  assault  (1) 

Under  the  foregoing  statute  a  prisoner  ts  not  entitled  *to  hie  discharge 
after  remaining  in  execution  twelve  months,  if  the  debt  exceed  20i,  al- 
though the  excess  consists  of  interest  only,  which  has  accrued  after  acti<m 
brought  (2)      \ 


Thb  Dxclaka- 

TIOK  AKD 

pucadings. 
Vbmub« 

Plaintiff  cannot 
remove  his  pri- 
soner from  an 
inferior  to  a 
superior  juris- 
diction to  an- 
swer a  new  ao- 
tion  for  the 
■amedebt 


Parties. 
Who  may  sue. 

Prisoner  taken 
on  a  capiat  ut* 
lagatum. 

Detainer  lodged 
against  pri- 


Executor. 


Cases  of  rescue. 


VI.  The  Declaration  and  Pleadings* 

If  a  prisoner  escape  in  Essex,  and  is  seen  at  large  in  Hertfordshire,  the 
venue  may  be  laid  in  Hertfordshire.  (3)  ^ 

If  a  creditor  have  arrested  a  debtor  by  process  out  of  an  inferior  court,  he 
cannot  by  habeas  carpus  ad  ri:q)ondendum(4!)  remove  him  into  the  custody 
of  the  court  of  Queen's  Bench  to  answer  to  a  new  aetion  there  for  the  aame 
debt 

It  has  been  previously  stated,  that  debt  lies  against  a  sheriff,  where  a 
person  in  custody  on  final  process  escapes ;  by  the  equity  of  stats.  Westm.^. 
(13  Edw.  1.  c.  11.)  and  1  Rich.  2.  c  12.,  by  the  party  at  whose  suit  tiie  exe- 
cution was.  (5) 

In  Moor  v.  Reignalls  (Sir  George)  (6),  the  action,  which  was  for  an 
escape  of  a  prisoner  who  had  been  taken  on  a  capias  vtlagatum  after  judg- 
ment, was  brought  at  the  suit  of  the  party  only,  it  was  objected  that  it 
ought  to  have  been  tarn  pro  domino  rege  quam  pro  seipw^  but  the  protho- 
notaries  certifying  that  the  precedents  had  been  both  ways,  the  objection 
was  disallowed. 

If  while  the  defendant  be  in  the  custody  of  the  sheriff,  in  an  action  at 
the  suit  of  A.,  a  writ  be  lodged  in  the  office  of  the  sheriff  at  the  suit  of  Bt 
and  the  defendant  escape,  A.  as  well  as  B.  may  sue  for  the  escape.  (7) 

An  executor  can  sue  in  his  own  right  on  a  judgment  obtained  by  hioif 
whether  in  his  representative  character  or  not  (8) ;  and  he  can  support  debt 
for  an  escape  on  final  process  (9) :  r—  but  it  has  been  doubted,  whether  an 
executor  could  sue  for  an  escape  on  mesne  process  in  the  lifetime  of  his 
testator,  although  it  seems  that  on  principle  he  might  (10) 

In  cases  of  rescue,  the  party  at  whose  suit  the  arrest  was  made  may 
maintain  his  action  either  against  the  sheriff  or  against  the  rescuers.  (11) 


(1)  Winter  v.  EUiotty  1  A.  &  £.  34. 

(2)  Cooper  ▼.  BUm,  2  DowL  P.  C.  749. 

(3)  Walker  v.  Griffithy  M.T.  25  Gea  2.  cit 
Bull  N.  P.  67. 

(4)  MeUome  v.  Gardner,  1  Cowp.  116. 
cit.  per  Ix)rd  Tenterden  C.  J.  in  Rogers  y, 
Jones,  7  B.  &  C.  90. 

(5)  Bro.  Abr.  19.     2  Inst  382. 

(6)  Cro.  Jac.  619,  620.,  reoog.  in  Throg- 
morion  v.  Church,  D.  P.  1  P.  Wms.  693. 

(7)  Benton  t.  Sutton,  1  B.  &  P.  24.  Jack- 
Mon  V.  Humphreys,  1  ShIIl  273. 


(8)  Bonafaue  t.  Walkir,  2  T.  R.  19S. 
1 9)  Benoiek  v.  Andrews,  I  Ld.  Baym.  973. 

(10)  1  Chitu  PL  69.  cit  1  Vent  Si.  1 
Rol.  Abr.  91 2,  Latch.  1 68.  Sir  W.  JaD«». 
173.  4  Mod.  404.  Cra  Car.  297.  Vin. 
Abr.  £xeeutor8(P.),pL  2.  ace.  iLd-Baym- 
973.  12  Mod.  72.  I  Salk.  12.coii<r0.  Oweo, 
99.     7  East,  134.  136. 

(11)  Mynn  ▼.  Cougkion,  Cro.  Car.  109. 
Congham's  case,  Hutt  98. 
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Tbe  nominal  plaintifF  in  an  action  for  mesne  profits  can  sne  for  an  escape  I>ut  aoainsx 

from  a  eo.  w.  upon  a  judgment  thereon.  (1 )  |™7  ^^ 

Tiie  hundred  can  sue  for  an  escape  on  a  judgment  obtained  by  them.  (2)  Pusokbr. 

By  Stat  S  Geo.  1.  c  15.  (repealed  as  to  some  of  its  provisions  by  stat.  8  ^Z    .^  j. 

&  4  WilL  4.  c  99.)  s.  8.,  in  ease  of  the  death  of  the  high-sheriff,  the  under-  tiffin  action fiv 

sheriff  shall  execute  his  office  until  another  sheriff  be  appointed,  and  shall  mo^  profits. 

be  answerable  for  the  execution  of  the  office  in  all  things  during  that  The  hundred. 

interval,  as  the  high-sheriff  would  have  been  if  living.  ^^^  ^^  " 

If  a  sheriff  die,  the  new  sheriff  ex  necessiitUe  must  at  his  peril  take  notice  t)^^  ^ 

of  all  persons  in  custody,  and  of  the  several  executions  wherewith  they  are  sheriff. 
charged.  (8) 

All  actions  for  a  breach  of  duty  in  the  office  of  sheriff  should  be  brought  Action  for 

agamst  the  high-sheriff,  although  arising  from  the  default  of  the  under-sheriff  ju^in^^^ 

or  sheriff's  officer  (4) :  and  even  when  a  sheriff's  officer  arrested  and  detained  office  of  sheriff 

a  defendant  under  pretence  of  a  warrant,  which  had  been  issued  on  a^fieri  «hou'd  be 

faeias,  the  court  held,  that  the  defendant  might  maintain  trespass  for  it  ^h%h.^l^; 
against  the  sheriff.  (5) 

It  is  against  the  sheriff,  in  whose  time  the  escape  occurred,  that  the  mustbebrought 

action  must  be  brought,  although  the  officer  continue  to  be  the  officer  of  ^^?!f.  ^® 

^-  ,._•,,  .      .«%.  %    t  .     r^\  sheriff  in  whose 

the  new  sheriff,  and  the  new  sheriff  have  returned  the  wnt  (6)  time  the  escape 

If  the  old  sheriff  at  the  expiration  of  his  office  omit  to  turn  over  a  occurred. 
prisoner  by  assignment  to  the  new  sheriff,  he  is  liable  for  an  escape  (7) :   Prisoner  must 
thas,  in  Davidson  v.  Seymour  (S)  Chief  Justice  Abbott  said,  «  At  di  events  ^^'^^^"^ 
the  debtor  was  not  comprised  in  the  indenture  by  which  his  predecessor  the  new  sheriff. 
delivered  over  his  prisoners  to  him.    That  ceremony  b  necessaiFy  to  the 
change  of  custody." 

If  there  be  two  sheriffs,  the  action  must  be  brought  against  both,  for  the 
two  persons  make  but  one  sheriff  (9) 

Where  there  are  two  sheriffs  who  suffer  an  escape,  and  one  dies,  the  Where  there 
action  may  be  continued  against  the  survivor.  (10)  tbt!iItion  m^ 

If  the  prisoner  returns   to  prison  after  a  voluntary  escape  (11),   the  be  brought 
plaintiff  may  admit  him  to  be  in  execution  ;  and  if  he  be  turned  over  to  a  ^g^"^  ^^f^* 
new  sheriff,  &e,  and  afterwards  escape,  the  plaintiff  may  bring  an  action 
against  the  new  sheriff  for  such  escape. 

The  marshal  of  the  King's  Bench  permitted  a  prisoner  in  execution  to 
escape  (12),  who  afterwards  returned  to  prison  again,  the  marshal  died,  and 
his  successor  permitted  the  same  person  to  escape  again: — It  was  holden, 
that  the  second  marshal  was  liable  for  this  escape,  and  that  the  escape  per- 
mitted by  his  predecessor  did  not  discharge  him. 

By  stat  37  Geo.  3.  c.  1 12.,  justices  of  the  peace  were  authorised(13)»  at  Stat  37  Geo.  3. 
the  first  or  second  general  quarter  session  or  general  session,  to  be  holden  ^-  ^^^* 

(1)  JDm  y.Johnttm,  2  M.  &  S.  473.  (8)  M.  &  M.  35.,   sed  vide  PovUer  y. 

(2)  Lawreu  (^Hundred  of)  ▼.  — ,  Fitz.      Greemtoodj  Barnes,  367. 

296.  (9)  RydingY.Edwim  and  Fleet,  ^,Carih. 

(S)  Sd  res.  in  Wlutinee'  etue,   3  Co.  72.  145. 
(b.),  affirmed  on  error  in  £xch.  Ch.  Cro.         (10)  Beimum  y,  Waiton,  Cra  Eliz.  625. 
£lis.d66.  (11)  Jamee  v.  Peiree,    1   Vent    269.,  in 


(5) 


Ctwteron  ▼.  Beyruide,  Cowp.  403.  which  the  case  of  a  sheriff  of  Essex  in  Hob. 

Smart  v.  Hutton,  2  X.  &  M.  426.  202.  is  denied  to  be  law. 

(6)  Hex  y.  Middkeex  {Sheriff  of),  4  East,         (12)  Lenihdl  v.  LeKthal^  2  Lev.  109. 
604.  (13)  Brown  v.  Ompton,  8  T.  R.  424.,  in 

(7)  Weefbiee'  eate,  3  Co.  71.  (b.)  which  Orhy  y.  Hafee  (1  Ld.  Raym.  3.)  was 

overruled. 
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P&UOKBIU 

Actions  under 
■n  illegal  order 
of  magistrates.^ 


Hosbandaad 
wife  in  execu- 
tion, but  wife 
escaped. 

Bailiff  ofa 
liberty  taking 
prisoner  to 
wrong  place 
of  custody. 

Heir  or  exe- 
cutor of  sheriff. 

Statxxkvt  or 
Causx  of  Ac- 
tios. 

Averment  of 
escape  of  pri- 
soner. 


Thx  Juso- 

MXICT. 


after  the  passing  the  act  or  some  adjoammeiit  thereof,  to  discharge  insoWent 
debtors  under  certain  circumstances.  The  justices  of  the  county  of  S.,  at  a 
general  quarter  session  holden  by  adjournment,"  after  the  passing  the  act, 
but  which  appeared  to  have  been  an  adjournment  of  a  session  holden 
before  the  act,  ordered  the  gaoler  of  the  sheriff's  gaol  to  discharge  an 
insolvent  who  was  in  custody  of  the  sheriff  in  execution.  It  was  holden, 
that  this  adjourned  session  not  being  an  original  session,  holden  after  the 
passing  of  the  act,  nor  an  adjournment  of  such  a  session,  had  not  any  juris- 
diction under  this  act ;  and  as  the  court  of  general  session  or  general 
quarter  session  had  not,  independently  of  this  act,  any  .authority  over  a 
person  charged  in  execution  in  a  civil  suit,  the  proceeding  was  coram  rum 
judicey  and  .consequently  the  sheriff  being  responsible  for  the  act  of  his 
servant,  was  liable  to  the  party  at  whose  suit  the  insolvent  was  in  custody 
for  the  escape,  agreeably  to  the  rule  laid  down  in  the  case  of  the  Marshal- 
sea  (1),  and  that  when  the  court  has  not  jurisdiction  of  the  cause,  the  whole 
proceeding  is  coram  non  judice^  and  an  action  lies  against  the  officer  who 
executes  the  process  of  the  court 

If  -husband  and  wife  be  taken  in  -execution,  and  the  wife  be  suffered  to 
escape,  although  the  husband  continue  in  prison,  an  action  will  lie  againrt 
the  sheriff  for  the  escape,  and  in  which  action  the  whole  <debt  can  be  r&- 
covered.^2) 

The  bailiff  of  a  liberty  ^(3),  who  had  the  execution  and  return  of  writs, 
was  held  io  be  liable  to  an  action  of  debt  .for  an  esci^e,  for  removing  a 
prisoner  in  his  custody  in  execution  to  the  county  gaol  situate  out  of  the 
liberty.  And  there  delivering  him  into  the  custody  of  the  sheriff. 

No  action  can  be  maintained  against  the  heir  or  executor  of  the  sheriff.  (4) 

The  declaration  should  aver  the  escape  of  the  prisoner,  and  likewise 
shew  that  he  was  lawfully  in  custody  and  how.  ^5) 

if  a  prisoner  be  in  the  custody  of  the  sheriff  (6),  and  brought  by  habeas 
corpus  before  a  judge,  and  committed  to  a  different  custody,  e.  g.  to  the 
custody  of  the  marshal  of  the  King's  Bench,  who  suffers  him  to  escape,  in  an 
action  against  the  marshal  for  such  escape  it  must  be  averred  in  the  decla- 
ration, that  the  commitment  was  of  record,  otherwise  it  will  be  bad  on 
special  demurrer ;  for  the  prisoner  is  not  in  point  of  law  in  the  marshal's 
custody  until  the  conmiitment  is  entered  of  record.  (7) 

The  judgment  must  be  stated,  and  that  it  is  in  force  and  unsatisfied,  and 
if  there  be  a  substantial  variance,  it  will  be  fatal ;  thus  stating  the  judgment 
to  be  on  certain  promises  and  undertakings,  when  it  was  only  on  a  promise 
and  undertaking,  would  be  bad.  (8) 

Stating  a  judgment  of  the  court  of  '^  Queen's  Bench"  to  have  been  re- 
covered '^  in  the  court  of  the  bench,"  would  be  bad.  (9) 

If,  however,  the  judgment  be  substantially  proved  as  alleged,  it  will 
answer.  Thus,  where  the  judgment  was  stated  to  have  been  recovered  as  of 
Trinity  Term,  and  the  proof  was  of  a  judgment  of  Easter  Term^  it  was  held 


(1)  10  Co.  76.  (a.) 
'  (2)  1  Rol.  Abr.  Escape  (F.),  810. 

(S)  Booihman    v.   Svrry    (Earl    of),    2 
T.  R.5. 

(4)  2  Chitt  PI.  267.  «.  cit.     Dyer,  271. 
SS2.     1  Ld.  Raym.  299. 


(5)  Brazier  v.  Janet,  8  B.  &  C.  ISa 

(6)  Wightman v.  MuUent,  Str.  1 226., reo(«- 
in  Turner  v.  Eylea,  S  B.  &  P.  461. 

(7)  Sed  vide  Wigley  ▼.  Jones,  5  East,  44a 

(8)  Edwards  v.  Lucas,  5  B.  &  C  SS9. 

(9)  Mitt  V.  PMm,  7  Taunt,  271. 
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to  be  immaterial,  and  this  although  the  declaration  referred  to  the  record   'Dwn  AOAiMaor 
of  the  judgment^  for  such  reference  was  surplusage.  (1)  EicafTop^* 

So  where  the  declaration  stated, — ^that  the  plaintiff  recovered  a  judgment  Pbuomxe. 
against  IL  W^  and  that  in  Trinity  Term  afterwards,  such  proceedings  were  ~" 
had  in  the  said  court ;  that  it  was  considered  that  the  plaintiff  should  have 
execution  against  H.  W.  for  the  damages,  as  appeared  by  the  record 
thereof;  and  that  thereupon  a  ca,  sa,  was  issued,  and  H.  W.  committed 
to  the  marshal's  custody  in  execution  —  it  was  considered  unnecessary 
to  prove  the  judgment  on  the  scire  facias^  and  that  any  variance  in  the 
statement  ofit  was  not  material  (2) 

If  upon  a  judgment  by  an  intestate  (3),  his  adminfstrator  brings  a  scire 
fcuncts^  and  has  judgment,  whereupon  a  ca.  sa.  issues,  and  the  defendant  is 
taken  and  permitted  to  escape,  in  an  action  against  the  sheriff  for  such  es- 
cape, the  plaintiff  may  declare  briefly  on  the  judgment  in  the  scire  facias^ 
without  setting  forth  the  gradual  proceedings  at  length. 

The  teste  of  the  capias  ad  satisfaciendum^  the  writ,  whether  a  testatum,  or  Thb  Wait. 
fum  omiitas  ca.  sa,,  is  to  be  set  out  verbatim,  or  according  to  the  substance. 

The  word  **  damages,"  when  the  writ  is  for  '<  damages  and  costs,"  is  not 
a  variance  (4),  for  costs  are  in  a  legal  sense  included  in  the  word  'damages." 

It  b  sufficient  to  allege,  that  the  writ  directing  the  arrest  was  duly  in- 
dorsed for  bail,  without  adding,  ''  by  vfrtue  of  an  affidavit  madie,  and  filed 
of  record.** 

An  amendment  of  any  mistake  may  it  seems  be  allowed.  (5)  Axxmbiuiit. 

In  Brazier  v.  Jones  (6),  which  was  an  action  against  the  marshal  for  an 
escape,  the  bill  was  entitled  generally  of  Michaelmas  Term,  and  the  escape 
was  alleged  to  have  taken  place  on  the  15th  of  November.  There  was  a 
special  demurrer,  for  that  the  cause  of  action  appeared  to  have  accrued 
s^er  the  first  day  of  the  term,  to  which  the  bill  had  relation.  The  court 
allowed  the  plaintiff  to  amend  on  payment  of  costs,  although  it  appeared  by 
affidavit,  that  the  prisoner  had  returned  into  the  custody  of  the  marshal^ 
before  any  application  for  liberty  to  amend  was  made. 

By  Reg.  Gen.  Hilary  Term,  4  Will.  4.  r.  4.  s.  1.,  in  an  action  for  an  escape,   Plbaoihos. 
the  plea  of  not  guilty  will  operate  as  a  denial  of  the  neglect  or  default  of  Reg.  Gen.  H. 
the  sheriff  or  his  officers,  but  not  of  the  debt,  judgment,  or  preliminary  pro-     '  *    ^     ^' 
oeedings. 

By  Stat  8  &  9  Will.  3.  c.  27.  s.  6.,  "  no  retaking  on  fresh  pursuit  shall  be 
given  in  evidence,  on  the  trial  of  any  issue,  in  any  action  of  escape  against 
the  marshal,  his  deputy,  or  keeper  of  any  prison,  &c.  unless  the  same  be 
specially  pleaded ;  nor  shall  any  special  plea  be  taken,  received,  or  allowed, 
unless  oath  be  first  made  in  writing  by  the  defendant,  and  filed  in  the 
proper  office  of  the  respective  courts,  that  the  prisonery  for  whose  escape 
such  action  is  brought,  did  without  his  consent,  privity,  or  knowledge,  make 
such  escape.^"'  (7) 

It  is  not  necessary  in  the  pleas  to  traverse  a  voluntary  escape.  (8) 

A  plea  to  an  action  for  an  escape,  that  defendant  forcibly,  escaped,  but  £Mmpeofpri- 

())  Stoddart  t.  2\ifiner,  3  B.   &  C.  S.  (5)  Stat  9  Geo.  4.  c.  15.     S&4WiU.4. 

BtSI&pgy,  Shaw,  4  B.   &  A.  435.     5  ibid.  c.  42.  s.  29.     Bartu  y.Eylea,  8  Taunt.  515. 

964.     S  Chitt.  PI.  268.  (6)  6  B.  &  C.  196. 

(2)  Bromfidd  y,  Jones,  4  B.  9c  C.  S80.  (7)  As  to  the  form  of  affidarit,  Tide  West 

(S)  Per  cur.  in  GoUy.  Strode,  Garth.  146.  v.  Eylee,  9  W.  Black..  1059. 

(4)  TkiBipt  ▼.  Bacon,  9  East,  298.  (8)  1  Sound.  35.  n.  1.     2  Chitt.  PJ.  268. 
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VII.  Evidence — Process — Limitation  of  Action — Damages, 

The  plaintiff  must  prove  on  debt  against  the  sheriff,  1.  An  examined 
copy  of  the  record  or  judgment;  2.  The  issuing  and  delivery  to  the  defen- 
dant of  the  writ  of  CO.  me;  S.  The  arrest;  4.  The  escape. 

If  the  process  has  been  returned,  an  examined  copy  of  the  writ  and  re- 
turn will  be  evidence  of  the  issuing  of  the  process^  and  its  subsequent 
delivery  to  the  sheriff.  If  not  returned  after  proof  of  notice  to  produce^ 
and  search  made  at  the  proper  office,  secondary  evidence  wiH  be  admissible; 
and  the  sheriff  is  bound  by  his  return^  both  as  to  the  fact  and  time  of  the 
arrest.  (2) 

Reflipecting  evidence  of  the  arrest,  if  the  debtor  be  seen  abroad  after  the 
return  of  the  writ,  and  that  bail  has  not  been  put  in,  it  will  be  evidence  of 
an  escape.  (S) 

An  admission  of  the  escape  by  the  under-sheriff  is  evidence  against  the 
sheriff,  and  the  party  escaping  may  be  called  to  prove  a  voluntary  es- 
cape (4) ;  for  though  the  whole  debt  may  be  recovered  against  the  sheriff, 
yet  in  an  action  against  the  original  debtor  for  the  debt,  he  can  neither 
plead  in  bar,  nor  prove  in  evidence  in  reduction  of  damages,  the  judgment 
^obtained  in  the  action  against  the  sheriff.  (5) 

If  the  writ  has  not  been  returned,  evidence  must  be  gi^en  to  connect  the 
bailiff  and  the  sheriff. 

The  process  in  actions  against  the  sheriff  is  by  writ  of  summons,  as  in 
ordinary  non  bailable  actions. 

By  Stat  3  &  4  Will.  4.  c  42.  s.  3.,  this  action  must  be  commenced  and  sued 
withip.six  years  after  the  cause  of  such  action. 

K  the  party  proceed  by  action  of  debt,  against  the  sheriff  or  gaoler  for 
.an  escape,  the  jury  cannot  give  a  less  sum  than  the  creditor  would  have 
recovered  against  the  prisoner,  that  is,  the  sum  indorsed  on  the  writ,  and 
the  legal  fees  of  execution  (6) ;  if  he  can  still  recover  the  debt,  the  damages 
may  be  diminished  accordingly.  .(7)  If  there  has  been  no  misconduct  in  the 
sheriff,  or  if  the  defendant  who  escaped  was  insolvent,  so  that,  although  he 
had  not  escaped,  the  party  would  have  had  no  fruit  from  his  action,  the 
danoages  are  generally  nominal.  (8) 


DXR  P0«. 
RXMT  A&- 
&XAB. 

svatutablx 
Enactmxiits. 

At  common 
law  no  acdon 
of  debt  lay 
for  the  ar- 
rears of  a  free- 
hold rent 


5.  Debt  for  Rent  arrear. 
I,  Statutable  Enactments* 


At  eooimon  law  no  action  of  debt  lay  for  the  arrears  of  a  freehold  rent 
during  the  continuance  of  the  lease.  (9)  But  after  the  determination  of  the 
estate -for  life,  the  arrears  then  due  were  recoverable  at  common  lawbj 


(1)  BtmafcuB  ▼.  WcJker,  2  T.  R.  126. 

(2)  Cook  V.  Round,  1  M.  &  Bob.  512. 

(3)  FairlU  y.  Birch,  3  Camp.  397. 

(4)  Bull.  N.  P.  67. 

(5)  Per  Abbott  C.  J.  in  JTunttr  ▼.  Kng, 
4  B.  &  A.  210. 


(6)  Bonafnu  y.  Walker^  2  T.  B.  126. 

(7)  Scott  y.  Henley,  I  M.  &  Bob.  S87^ 
vide  Morris  y.  Robinson,  3  B.  &  C.  80G. 

(8)  2Esp.N.P.  116. 

(9)  Andrew  OffneTs  eau,  4  Co.  49.    Ca 
Litt.  162.(a.) 
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action  of  debt,  for  the  sam  due  was  not  as  a  freehold  rent,  but  as  a  personal  !>>»  »>»    * 
charge.  (1)  Rkkt  Arbi^r. 

But  an  alteration  was  effected  by  stat.  32  Hen.  8.  c.  37.9  which  enacted.  Alteration  ef- 
that  the  executors  or  administrators  of  a  tenant  for  life  (that  is,  pur  autre  ^^^  by  "tat. 
vie  living  cesiuique  vie)  (2),  in  tail  or  in  fee,  may  have  an  action  of  debt  e.  S7. 
to  recover  all  arrearages  of  rent  due  in  the  lifetime  of  the  lessor,  and 
during  the  continuance  of  the  estate  for  life,  from  the  tenant  for  life,  who 
continues  in  possession,  and  ought  to  have  paid  the  rent  to  the  lessor  when 
living,  or  against  the  executors  or  administrators  of  such  tenant. 

And  by  sect.  3.  9f  the  same  statute,  the  husband  may  have  debt  for 
arrearages  during  the  lifetime  of  his  wife  in  her  right. 

This  statute  only  provided  for  the  recovery  of  the  rent  in  arrear  at  the 
death  of  the  lessor,  but  gave  no  action  of  debt  to  him  during  his  life,  so  that, 
during  that  time,  his  only  remedy  was  an  assize.  (3) 

But  that  was  provided  for  by  stat.  8  Anne,  c.  14.  s.  4.,  which  enacted  that  Stat  8  Anne, 
any  person  entitled  to  rent  arrears  on  a  lease  for  life  or  lives,  may  have  an  ^  ^^*  ^  ^• 
action  of  debt  during  the  existence  <^  the  life,  as  on  a  lease  for  years  during 
the  temu 

Such  was  the  case  of  rents  reserved  on  freehold  leases,  but  rents  reserved  Leatei  fir 
on  leases  far  years  were  at  all  times  recoverable  by  action  of  debt  (4)  ^^^'' 

So  where  there  u  a  tenant  at  wiUy  with  a  rent  reserved^  the  lessor  eould  Ttntuu  at 
always  maintain  an  aetion  of  debt  for  arrears  of  rent.  (5)- 


II.  Hie  Declaration.  Dtclaeatiok. 

In  debt  for  rent  upon  a  lease,  founded  on  the  privity  of  estate,  as  when  Vznub. 
brought  by  the  assignee  or  devisee  of  the  lessor  against  the  lessee  (6),  or  When  local. 
*  by  the  lessor  or  his  personal  representatives  against  the  assignee  of  the 
leasee  (7)>  or  against  the  executor  of  the  lessee  in  the  debet  and  detinet  (8)^ 
the  action  is  open,  and  the  venue  must  be  laid  in  the  county  where  the 
estate  lies ;  but  in  debt  by  the  lessor  against  the  lessee  or  his  executor,  in  the  When  not  local. 
deHnet  only,  the  action  is  transitory,  and  the  venue  may  be  laid  in  any  county. 

In  an  action  of  debt  for  rent,  the  venue  cannot  be  changed  on  the  common 
affidavit.  (9) 

If  the  venue  be  laid  in  the  wrong  county,  advantage  may  be  taken  of  it  on 
demurrer.  (10) 

Debt  for  rent  by  lessor  against  lessee  lies  in  respect  of  the  privity  of  PAmiiEa. 
estate  between  them.    As  soon  as  this  privity  is  transferred,  the  remedy  by   As  long  as  pri- 
debt  is  also  transferred.  Xlt^l 

If^  therefore,  the  lessor  grant  his  reversion  to  A.  the  remedy  by  debt  is  lessee  and  les- 
gone  from  him  (11),  and  follows  the  reversion  to  the  grantee,  with  whom  it  ^^*  ^^  ?^ 
remains  as  long  as  the  reversion ;  for,  if  he  assign  it,  then  the  remedy  by 
debt  passes  with  the  reversion  to  his  assignee.  (12)     So  after  the  lessor's 

(1)  1  BoL  AUr.  Dett.  (H.)595.   Co.  Litt  (7)   Taykr  v.  Shwn,  1  B.  &  P.  23.  • 
168.  (a.)                                                                    (8)  Woodfall  by  Harrisoo,  614.  cit    1 

(2)  Ca  Litt  169.  £sp.  N.  P.  213. 

(3)  WhuJutUr  {Bishop  of)  t.  WngM^  2         (9)  Pratt  y.  Ward,  1  Alcock  &  Napier 
U.  Raym.  1056.  (Irish),  145. 

(4)  Litt  Sect  58.  (10)  Ckmnd  v.  Uuet,  2  Lev.  80. 

(5)  Ibid.  Sect  72.  (11)   talker's  case,  3  Co.  22.  (b. )  23.  (a.) 

(6)  Tkrah  ▼.  ComwaB,  1  Wils.  165.  (12)  Humble  v.  Glover,  Cro.  £liz.  328. 
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death,  debt  lies  by  his  heir(l)  or  devisee  for  l^rrears  due  after  the  testator's 
death  (2) ;  and  if  only  part  of  the  reversion  be  assigned^  debt  lies  by  the 
assignee  for  his  proportion.  (3)  In  lllce  manner  debt  lies  by  the  lord  who 
has  the  reversion  by  escheat.  (4)  And  if  a  reversion  be  granted  in  mort- 
main^ debt  lies  for  the  rent  by  the  lord  who  entered  for  the  alienation  in 
mortmain.  <(5)  But  sometimes  debt  lies,  though  the  plaintiff  have  no  re- 
version ;  for  if  the  lessor  assign  his  term  to  B.  and  so  leave  himsdf  no  re- 
version, debt  will  nevertheless  lie  by  him  against  B.  the  assignee,  or  the 
assignee  of  B.  (6)  And  where  the  lessor  -assigns  his  rent  without  the  re- 
version, the  -assignee  may  maintain  debt  for  rent,  because  the  privity  of 
contract  is  transferred.  (7) 

The  lessee,  his  executors  and  administrators,  remain  liable  to  an  action 
of  debt  by  the  lessor  or  his  assignee  as  long  as  the  term  continues.  The 
privity  of  estate  may  be  transferred  by  the  lessor,  but  the  lessee  cannot  by 
his  own  act  discharge  himself.  (8) 

If  ^erefore  the  lessee  assign  the  term,  he  or  his  executors  «till  remain 
liable  to  an  action  of  debt  for  the  rent  (9),  unless  the  lessee  accept  rent 
from  the  assignee,  and  so  recognise  him  as  his  tenant  (10)  In  like  manner 
though  the  executor  assign  the  term,  he  still  remains  liable  to  an  action  of 
debt<ll) 

But  if  the  lessee  assign,  the  lessor  may  have  debt  lor  arrears,  accruing 
due  after  the  assignment  against  the  assignee,  or  the  lessee*  at  his  eleo- 
tion.,(12)  And  when  the  lessee  assigns  part  of  his  estate,  debt  lies  against 
the  assignee  pro  tarUOy  and  against  the  lessee  for  the  residue.  (IS)  If,  how- 
ever, the  lessee  of  a  term,  or  his  executor,  assign,  and  the  lessor  accept  the 
whole  or  any  pfurt  of  the  rent  of  such  assigned  estate  from  the  ass^ee,  and 
in  any  other  manner  recognise  the  assignee  as  his  tenant,  his  remedy  by 
debt  against  the  lessee  or  executor  is  gone.  (14)  If  the  lessee  assi^  his 
whole  term  to  the  lessor,  rendering  jrent,  debt  does  not  lie  against  the  ex- 
jBCiitor  of  the  lessee  for  the  rent,  because  such  assignment  amounts  to  a 
surrender,  and  therefore,  after  the  lessee's  death,  the  only  remedy  against 
his. executor  is  in  equity.  (15) 

Debt  lies  against  the  assignee  only  so  long  as  he  remains  possessed  of 
the  term,  for  if  he  assign  it,  his  liability,  which  arose  from  the  privi^  of 
estate,  is  destroyed^  even  jthough  he  assign  it  to  a  beggar.  (16) 

After  the  ancestor's  death,  the  debt  lies  against  the  heir  in  respect  of 
assets  by  descent,  for  arre$u*8  of  rent  due  in  the  ancestor's  life.  Because  if 
the  lefise  were  for  the  ancestor's  life,  his  death  put  an  end  to  the  estate ; 
and  if  it  were  pur  autre  vicy  or  for  a  term  of  years,  and  the  lessee  die 


(1)  1  Rol.  Abr.  Dett.  (B.)  591. 

(2)  Com.  L.  &  T.  365. 

<3)  Broom  ▼.  Horey  Cro.  Elii.  633.  Ards 
w.  WdtJtin,  ibid.  637. 

(4)  Walker* 8  case,  3  Co.  23.  (a.) 

(5)  5Hen.  7.  19.  (a.) 

(6)  Newcomb  v.  ffarvey,  Cartb.  161. 
Loyd  V.  Longford,  2  Mod.  174. 

(7)  ilfarfey.2^Ae,SSalk.  118.  Respect- 
ing right  of  executors  to  sue,  vide  ante,  1 134. 
—1138.,  etpoHy  tit.  Executors. 

(8)  Wdlker*9  caee,  3  Co.  23,  24.  CoghiB 
V.  Freelove,  2  Vent.  209.  ffellier  v.  Caebard, 
1  Sid.  266. 


(9)  Ibid. 

(10)  Rith  (Lord)  r.  Firank,  1  Bulst.  i2. 
JJowee  T.  WiOuter,  Yelv.  103. 

(11)  J)evereuxY.Barlo»,.2Sa»xnd,lSl,{±) 

(12)  Gamon  y.  remon,  2  Lev.  231. 

(13)  Com.  L.  &  T.  368. 

(14)  fTottfr**  COM,  3  Co.  24. (k)  Aforrov 
V.  Turpin,  Cro.  £liz.  7 15.  Mmh  ▼.  Braee^ 
2Bulstl51. 

(15)  IMfjfd  T.  Longford,  8  Mod.  174. 

(16)  Tongve  v.  Pitcher,  S  Ler.  295: 
Pitcher  v.  jipey,  1  Salk.  81 .  Lekeux  v.  NmA, 
Str.  1221. 
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liviiig  eestuique  vte,  or  the  term  unexpired,  the  estate  in  either  case  passes  Dm  roK 
to  the  executor,  who  becomes  chargeable  in  respect  thereof.  A>msa». 

When  a  lease  is  made  to  difeme  soky  who  afterwards  marries,  and  rent  be-  Husband  and 
comes  due,  after  which  the  term  expires,  and  the  wife  dies,  debt  lies  against  ^^^ 
the  husband  for  such  rent,  for  he  is  chargeable  after  the  wife's  death  in  re- 
spect of  the  perception  of  die  profits  by  himself.  (1) 

If  the  lessor,   or  his  assignee,    bring  debt  against  the  lessee,  or  his  When  the  ac* 
assignee,  the  action  should  be  both  in  the  debet  and  detinet  (2)    When  the  [nThe  <foi^^ 
action  is  by  the  executor  or  administrator  of  the  lessor,  or  the  grantee  of  detnut,  when 
the  reversion  for  rent,  dae  either  in  the  testator's  or  intestate's  lifetime,  or  "^  *^®  detineL 
since  his  death,  it  must  be  in  the  detinet  only. 

It  is  a  general  rule,  that,  wherever  an  action  is  founded  on  a  deed,  the  Not  necessary 
deed  must  be  declared  upon.    But  the  action  of  debt  for  rent  arrear  forms  J^e  dteedT  "^**^ 
an  exception  to  this  rule,  for  in  this  case  it  is  not  necessary  to  declare  upon 
the  deed.  (3) 

The  declaration  ought  to  shew  the  local  situation  of  the  lands  demised,  Statbkemt  of 
the  rent  reserved,  and  the  period  at  which  it  became  due.  (4)  Cause  op  Ac- 

Bttt  it  is  unnecessary  to  state  the  entry  of  the  lessee  into  the  lands,  ex-    .    *      .  j^ 
cept  in  the  case  of  a  lease  at  will,  where  the  tenant  is  chargeable  merely  in  dedaratioii. 
respect  of  his  occupation. 

In  an  action  by  the  lessee  it  is  sufficient  to  declare,  that  he  is  possessed 
of  the  premises,  without  shewing  what  estate  he  has;  but  when  the  assignee 
is  plaintiff,  he  must  shew  the  assignment  by  which  he  took  the  estate ;  and 
in  debt  by  a  remainder-man  for  rent  reserved  upon  a  lease  by  tenant  for 
years  under  a  power,  the  plaintiff  must  shew  what  authority  the  tenant  for 
life  had  to  make  such  lease. 

III.  Pleadings. 

The  defendant^  where  the  rent  is  reserved  by  deed  indented,  can  plead  Flbadixgs. 
non  est  factum  (5) ;  if  there  be  no  deed,  nan  dimisit,  riens  in  arrere,  or  that 
he  never  entered ;  but  the  plea  of  nil  debet  cannot  be  pleaded. 

All  other  matters  of  defence  must  be  specially  pleaded. 

Where  the  demise  is  by  deed-poll  or  by  parol  (6),  the  defendant  can  Nil  habuit  ix 
plead  nil  habuit'in  tenementis.  Tehimikiis. 

If  to  debt  on  a  demise  without  deed,  the  defendant  pleads  nil  habuit 
in  tenementisy  the  plaintiff  ought  in  his  replication  to  shew  specially  what 
estate  he  had  in  the  premises.  (7) 

If  the  plaintiff  declare  upon  an  indenture  of  lease,  the  defendant  cannot 
plead  nil  habuit  in  tenementis  or  non  dimisit(S),  because  the  defendant,  by 
the  execution  of  the  counterpart  of  the  indenture,  is  estopped  from  contro- 
verting either  the  power  of  the  plaintiff  to  demise,  or  the  actual  demise. 

In  debt  for  rent  reserved  upon  a  lease  by  indenture  (9),  if  the  defendant 

(1)  Vane  t.  Mifuhdll,  1  Lev.  25.  more  than  one  parcel  of  land  of  the  plaintiff 

(2)  Com.  L.  &  T.  370.  so  as  to  be  misled  by  it.    Daviea  ▼.  Edwxrdi, 

(3)  Adm.  per  cur.   in  Atty  v.  Parith,  1     3  M.  &  S.  380. 

K.  R.  109.     Selw.  N.  P.  608.  (5)  Gilb.  C.  B.  61.  3ded.  cit.  Selw.  N.F. 

(4)  Where  in  debt  for  rent  it  was  not     610. 

dieirn  in  w6at  parish  the  lands  were  situ-  (6)  Percur.  inZeunVv.  7Pt0M,  lWil8.dl4. 

ated.  and  a  particular  of  the  plaintiff's' de-         (7)  v.  GUuae,  YelY.227. 

mand  described  them  in  a  wrong  parish  :  —  (8)  Gilb.  Debt,  b.  iii.  c  3.  cit.  Selw.N.  P. 

It  was  held,  that  the  plaintiff  might  recover,  613. 

it  not  appearing  that  any  misrepresentation  (9)  ffeaik  v.  FermedeTifS  Lev.  146.    Kemp 

intended,  or  that  the  defendant  held  v.  Goodal,  I  Salk.  277. 
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Dkr  poft  plead  nil  habuit  in  tenemenHsy  the  plaintiff  need  not  reply  the  estoppel,  but 

n    %»MAM,  jj^y  demur ;  because  the  declaration  being  on  the  indenture^  the  esU^f^el 
appears  on  the  record. 

yU  habuU  in  tenemenHs (I)  cannot  be  pleaded  to  debt  for  use  and  oc- 
cupation. 
Aasignmeiitbe-       In  debt  for  rent  against  the  lessee  (2),  or  his  personal  representatiTe  (S), 
*'"/™*  ^"*      an  assignment  before  the  rent  became  due  cannot  be  pleaded  in  bar  of  the 
pleaded.  action,  for  the  privity  of  contract  remains  notwithstanding  the  assignmeat ; 


but  an  assignment  and  an  acceptance  on  the  part  of  the  lessor  of  the 

signee  of  his  tenant,  may  be  pleaded  in  bar  either  by  the  lessee  (4)  or  his 

personal  representatiye  (5),  because  the  lessor's  acceptance  of  the  assignee 

as  his  tenant  destroys  the  privity  of  contract.    Upon  this  principle  it  was 

holden,  that  debt  would  not  tie  on  the  reddendum  against  a  bankmpt 

lessee  (6)  for  rent  accruing  after  his  bankruptcy,  when  he  had  ceased  to 

occupy  the  premises,  and  the  assignee  was  in  possession  under  the  commijs- 

sioner's  assignment,  the  lessor's  assent  to  such  assignment  being  virtually 

in  the  statute  authorising  the  assignment,  and  being  equivalent  to  an  ezprefls 

assent. 

Contract  to  In  an  action  of  debt  for  63/.,  rent  for  two  years  and  one  quarter,  due  25th 

giTe  up  poflses-  ^£  March,  1837,  reserved  on  a  demise  for  45  years  at  2SLper  a$mum,  it  was 
8ion  upon  lenor  _  _ 

reiinquiahiDg     pleaded,  that  before  any  of  the  sum  claimed  became  due,  and  more  than  two 

his  claim  for      years  and  a  quarter  before  25th  March,  1837»  and  before  25th  December, 
raMvahdde.  jgg^^  ^^  ^^^  ^p^j^  jgg^  plaintiff  and  defendant  agreed,  that  defendant 

should  give  up,  and  plaintiff  take  possession  of,  the  premises  before  25th 
December,  1834,  in  consideration  whereof  defendant  should  be  discharged 
for  the  rent  which  would  have  become  due  for  the  occupation  after  25th 
December,  1834 ;  that  possession  was  given  up  by  the  defendant  and  ac- 
cepted by  plaintiff  accordingly;  and  that  plaintiff  entered  on  17th  April, 
1834,  and  had  held  ever  since,  and  defendant  had  not  held  since,  ^'  and  the 
said  tenancy  and  the  defendant's  said  interest  were  thereby  then  sur- 
rendered and  extinguished :"  —  It  was  held,  that^  on  this  plea^  the  objection 
did  not  arise,  whether  the  term  was  shewn  upon  the  record  to  be  regularly 
surrendered  according  to  the  Statute  of  Frauds,  29  Car.  2.  c.  3  s.  3.,  the 
defence  being  merely  an  executed  contract,  that  in  consideration  of  de- 
fendant's giving  up  possession,  the  plaintiff  should  abandon  his  claim  to  the 
rest ;  and  that  such  defence  was  valid.  (7) 

A  plea  of  eviction  by  a  stranger  must  shew,  that  the  stranger  had  good 
title  to  evict  (8) 

As  an  eviction  causes  a  suspension  of  the  rent,  it  may  be  pleaded  in  bso* ; 
but  a  mere  trespass  (9),  or  an  illegal  ouster  (10),  will  not  be  sufficient. 
Etictioh  and        If  there  be  a  lawful  eviction  from  part  by  an  elder  title,  the  rent  cannot 
Afpoktioit-        |jg  apportioned,  and  the  lessor  cannot  distrain  for  any  part  of  the  rent.  (11) 

If  the  land  be  evicted,  or  the  lease  determined  before  the  legal  time  of 

(1)  CwiU  ▼.  Spitiy,  1  Bing.  N.  C.  15.  (8)  Jordan  v.   Twdhy  C.  T.  H.  171.     1 

(2)  Wdtker't  case,  3  Co.  22.  (a.)  Saund.  204.  ».  2. 

(3)  mUer  ▼.  Ca$ebet%  I  Lev.  127.  (9)  Beynddt  v.  Buckle,  Hob.  326,    SwU 

(4)  Mareh  v.  Brace,  Cro.  Jac.3S4.  v.  Q^e,  Cowp.  242. 

(5)  Marrow  t.   Twpin,   Cro.  Eliz.  715.  (10)   Vocht^y.  DaneatidlyF,  Moan,  691, 
F.  Moore,  600.  (11)  Nealev.  Mdekenxie,  1  M.  &  W.  747. 

(6)  Wadham  t.  Marhwe,  6  East,  314.  n.  Gardiner  v.  WilKamMon,  9  B.  &  Ad.  336. 

(7)  Gore  v.  Wright,  8  A.  &  £.  118. 
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paymenty  no  rent  can  be  recovered  (1),  because  there  can  never  be  any  ap-  Dm  for 
portionment  in  respect  of  part  of  the  time,  as  there  may  be  in  respect  of      ^  Ab.>kab. 
part  of  the  land.  (2) 

By  Stat  11  Geo.  2.  c  19.  s.  15.»  where  tenant  for  life  dies  before  or  on  Stat,  u  Geo.  4. 
the  day  on  which  rent  is  reserved  or  made  payable  upon  any  demise  or  lease  ^  ^^*  ""  ^^' 
of  lands,  he  which  determines  on  the  death  of  such  tenant  for  life,  his  per- 
sonal representative  may  in  an  action  on  the  case  recover  from  the  under- 
tenant of  such  lands,  &c  if  the  tenant  for  life  die  on  the  day  on  which  the 
same  was  made  payable,  the  whole,  or,  if  before  such  a  day,  then  a  portion 
of  such  rent,  according  to  the  time  the  tenant  for  life  lived,  of  the  last  year, 
or  quarter  of  a  year,  or  other  time  in  which  the  said  rent  was  growing  due, 
making  all  just  allowances,  or  a  proportional  part  (3) 

To  remove  doubts  which  had  been  entertained  upon  the  construction  of  Stat  4  &  5 
the  foregoing  provisions,  it  was  enacted  and  declared  by  stat  4  &  5  WilL4.  ^^^^q^'  *^ 
c.  22.  s.  l.(4),  that  rents  reserved  and  made  payable  on  any  lease  of  lands, 
&c  which  shall  determine  on  the  death  of  the  person  making  the  same 
(although  such  person  was  not  strictly  tenant  for  life  thereof),  or  on  the 
death  of  the  life  for  which  such  person  was  entitled  to  such  hereditaments, 
shall  so  far  as  respects  the  rents  reserved  by  such  lease,  and  the  recovery  of 
a  proportion  thereof  by  the  person  granting  the  same,  his  executors  or  admi- 
nistrators (as  the  case  may  be),  be  considered  as  within  the  foregoing  pro- 
vision of  stat  11  Geo.  2.  c  19.  s.  IS* 

By  s.  2.,  **  all  rents-service  reserved  on  any  lease  by  a  tenant  in  fee  or  for 
any  life  interest,  or  by  any  lease  granted  under  any  power,  all  rents-charge 
and  other  rents,  annuities,  pensions,  dividends,  moduses,  compositions,  and 
all  other  payments  in  Great  Britain  and  Ireland  made  payable  at  fixed  periods, 
shall  be  apportioned  in  such  manner,  that  on  the  death  of  any  person  in- 
terested in  any  such  rents,  annuities,  &c.  or  in  the  estate,  fund,  office,  or 
benefice,  &c.  from  which  the  same  shall  be  issuing,  or  on  the  determination 
by  any  other  means  of  the  interest  of  any  such  person,  he  and  his  executors, 
administrators,  or  assigns,  shall  be  entitled  to  a  proportion  of  such  rents, 
annuities,  &c.  and  other  payments,  according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  period  of  payment  thereof  respec- 
tively (as  the  case  may  be),  including  the  day  of  the  death  of  such  person, 
or  of  the  determination  of  his  interest,  all  just  allowances  and  deductions 
in  respect  of  charges  on  such  rents,  &c.  and  other  payments  being  made ; 
and  that  every  such  person,  his  executors,  administrators,  and  assigns,  shall 
have  the  same  remedies  at  law  and  in  equity  for  recovering  such  appor- 
tioned parts,  when  the  entire  portion  of  which  such  apportioned  parts  shall 
form  part  shall  become  payable  and  not  before,  as  he  would  have  had  for 
recovering  such  entire  rents,  annuities,  &c.  if  entitled  thereto,  but  so  that 
persons  liable  to  pay  rents  reserved  by  any  lease,  and  the  lands,  &c.  com- 
prised therein  shall  not  be  resorted  to  for  such  apportioned  parts  specifically, 
but  the  entire  rents  of  which  such  portions  shall  form  a  part  shall  be  re- 

(1)  C&ni*«  eaUf  10  Co.  128.  (a.)  where  the  rent  is  lawfully  extinct  in  part.** 

(2)  *<  Where  our  books  speak  of  an  ap-     1  Inst  148.  (b.) 

portMnnmt  in  case,  where  the  lessor  enters        (3)  Vide  BaUumyd  7,  WboUey,  5  Tyrw. 

upon  the  Icseee  in  part,  they  are  to  be'under-  522. 

stood  where  the  Lnsor  enters  lawfully,  as        (4)  June  27.  183 4. 

Qpoo  a  surrender,  forfeiture,  or  such  like, 
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ceived  and  recovered  by  the  persons  who,  if  this  act  had  not  passed,  would 
have  been  entitled  to  such  entire  rents ;  and  such  portions  shall  be  recover- 
able from  such  persons  by  the  parties  entitled  to  the  same  under  this  act, 
in  any  action  or  suit  at  law  oi*  in  equity,  provided  (1)  that  such  provisions 
'^  shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipulated  that  no 
apportionment  shall  take  place,  or  to  annual  sums  made  payable  in  policies 
of  assurance  of  any  description." 


LixiTATioK  or 
Action. 

Sut  21  Jac  1. 
c.  16.  a.  3. 


Stat.  3  &  4 
WUl.  4.  c.  42. 

8.3. 


IV.  Limitation  of  Action, 

By  staL  21  Jac.  1.  c.  16.  s.  S.,  actions  of  arrears  of  rent  must  be  com- 
menced and  sued  within  six  years  next  after  the  cause  of  such  action.  The 
enactments  of  this  statute  are  restrained  to  actions  for  arrears  of  rent  (2) 
upon  a  demise  without  deed,  and  do  not  extend  to  cases  of  rent  reserved 
by  specialty. 

By  stat.  3  &  4  Will.  4.  c  42.  s.  3.,  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise  must  be  commenced  and  sued  within  ten  years  after 
August  29.  1833,  or  within  twenty  years  after  the  cause  of  such  actions  or 
suits,  but  not  after.  (3) 


Fob  Usb  and 

OcCUFATIOM. 

Situation  of 
premiaea,  par- 
tioulars  of  de- 
iniae. 


Liability  of  te- 
nant on  holdini^ 
over  by  under- 
tenant. 


V.  For  Use  and  Occupation. 

In  debt  for  use  and  occupation,  the  plaintiff  may  declare  generally  for 
the  use  and  occupation  of  divers  messuages,  lands,  and  tenements,  belong- 
ing to  the  plaintiff,  occupied  by  the  defendant  for  a  long  time,  and  at  his 
request,  without  specifying  where  they  are  situate.  (4)  The  declaration 
need  not  set  forth  the  particulars  of  the  demise.  (5) 

In  Ibbs  V.  Richardson  (6)  it  appeared  that  the  lessee,  for  a  term  ending 
on  11th  October,  underlet  to  C.  from  year  to  year,  subject  to  the  deter- 
mination of  his  own  interest :  upon  the  expiration  of  the  term  C.  refused 
to  quit,  and  held  over  against  the  will  of  the  lessee :  on  16th  of  October 
the  lessee  distrained  upon  him  for  rent  due  before  the  11th:  on  14th  of 
December  C.  quitted,  and  the  lessee  then  tendered  possession  to  the 
original  landlord,  who  refused  to  accept  it :  —  It  was  holden,  that  the  lessee 
was  liable,  in  an  action  for  use  and  occupation,  to  pay  rent  to  his  landlord 
between  the  11th  of  October  and  the  14th  of  December,,  but  not  for  any- 
longer  period* 


Dxirr  FOB  nou- 
BI.B  Valux  — 
Stat.  4  Gbo.  3. 
c.  28. 


VI.  Debt  for  double  Value— StaL  4  Geo.  2.  c.  28; 

As  to  tenants  at  sufferance,  or  tenants  holding  over  after  determination  of 
their  interests,  either  in  consequence  of  a  notice  from  the  landlord  or  given 
by  themselves>  it  was  enacted  by  stat  4  Geo.  2.  c.  28.,  that  '*  if  any  tenant 
or  tenants  for  any  term  of  life,  lives,  or  years^  or  other  person  or  persons. 


(1)  S.  9.  (5)   WUkhuY,  Wimgate^eT,  R.69. 

(2)  Freeman  ▼.  Stacy,  Hutt.  109.  tow  ▼.  Wright,  Doug.  668.,  vide  poU,  -  Pab- 

(3)  Vide  etittm  stat.  3  &  4  Will.  4.  c.  27.  ticdlabs  op  D]bmani>,'*  under  tit.   ••  Use 
a.  42.     Paget  ▼.  Foley,  2  Bing.  N.  C.  679.  ai«d  Occupation." 

(4)  King  y.  Fraeer,  6  East,  348.  2  Smith,  (6)  9  A.  &  £.  849. 
462. 
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irho  are  or  shall  come  into  possession  of  any  lands,  tenements,  or  here-  I>c»  for 

ditaments,  by,  from,  or  under,  or  by  collusion  with  such  tenant  or  tenants,       *"  Akmar. 

shall  wilfully  hold  over  any  lands,  tenements,  or  hereditaments,  after  the 

determination  of  such  term  or  terms,  and  after  demand  made  and  notice  in 

^^ting  given,  for  delivering  the  possession  thereof  by  his  or  their  landlords 

or  lessors,  or  the  person  or  persons  to  whom  the  remainder  or  reversion  of 

such  lands,  tenements,  or  hereditaments  shall  belong,  his,  her,  or  their  agent 

or  agents  thereunto  lawfully  authorised,  then  and  in  such  case  such  person 

or  persons  so  holding  over,  shall,  for  and  during  the  time  he,  she,  and  they 

shall  so  hold  over  or  keep  the  person  or  persons  entitled,  out  of  possession 

of  the  said  lands,  tenements,  and  hereditaments,  as  aforesaid^  pay  to  the 

person  or  persons  so  kept  out  of  possession,  their  executors,  administrators, 

or  assigns,  at  the  rate  of  double  the  yearly  value  of  the  lands,  tenements, 

and  hereditaments  so  detained,  for  so  long  time  as  the  same  are  detained, 

to  be  recovered  in  any  of  his  majesty's  courts  of  record,  by  action  of  debt, 

whe^unto  the  defendant  or  defendants  shall  be  obliged  to  give  special  bail, 

against  the  recovering  of  which  said  penalty  there  shall  be  no  relief  in 

equity/' 

Where  the  defendant  was  a  weekly  tenant,  Lord  EUenborough  said,  <^  I  Weekly  tenants 
am  strongly  inclined  to  think  that  this  case  does  not  come  within  the  sta-  °^T^^"^  ^® 
tuCe  which  speaks  of  *  tenants  for  life,  lives,  or  years.'    I  am  aware  that  a  tenant  or  te- 
tenant  for  half  a  year  may  for  some  purposes  be  considered  and  denominated  xuinta.** 
a  tenant  for  years.  (1)    But  this  is  a  penal  statute,  and  is  to  be  construed 
strictly.  (2)    A  tenant  from  week  to  week,  I  therefore  cannot  include  in  the 
description  of  ^  tenants  for  life,  lives,  or  years,'  and  I  do  not  remember  any 
instance  of  a  tenant  for  a  less  time  than  a  year  being  held  within  this  act 
of  parliament" 

From  Wilkinson  v.  HaU(i)  it  is  very  questionable,  whether  a  quarterly  Quarterly 
tenancy  comes  within  the  provisions  of  the  foregoing  statute.  holdings. 

Upon  the  words  <<  demand  made  and  notice  in  writing  given,"  it  has  been  Constmetion 
held,  that  the  notice  includes  the  demand,  and  consequently,  though  a  ^J^^  ^9^^ 
demand  ought  to  be  stated  in  the  declaration,  proof  of  service  of  a  notice  and  notice  in 
in  writing  will  be  sufficient  proof  of  a  demand.  (4)  writing  given.** 

The  statute  extends  only  to  cases  in  which  the  tenant  has  been  guilty  of  Senrice  of  no- 
fraad  or  contumacy,  and  not  to  cases  in  which  the  tenant  maintains  posses-  8,|ffio^eiit^proof 
sion  bond  fide,  or  upon  any  fair  ground  of  defence ;  and  it  is  said  to  have  of  demand. 
been  held  by  Lord  Mansfield;  and  where  there  had  been  a  treaty  for  a  Statute  extends 
further  term  between  the  landlord  and  tenant,  which  afterwards  went  off,  ^|Siichth**te-'° 
the  tenant  who  had  held  over  during  the  treaty  was  not  within  the  meaning  mmt  has  been 
of  the  statute.  (5)  «"^*y  «^  fr«»d 

A  tenant  who  holds  over  under  a  fair  claim  of  right  will  not  be  con-  ^' 

sidered  as  wilfully  holding  over  within  the  meaning  of  the  statute,  and  con-  pending  a 
sequently  will  not  be  liable  to  pay  double  value^  though  it  eventually  turns  treaty. 
out  he  had  no  right.  (6)  Holding  over 

But  a  notice  is  requisite  in  all  cases  in  which  the  landlord  would  avail  ^^^  of  right 
himself  of  this  statute ;  for  though  where  premises  are  demised  for  a  term  ^o^jce  is  re- 
certain,  no  notice  is  required  to  put  an  end  to  the  tenancy,  yet  the  tenant  quisite  to  oome 

within  the  sta- 
tute. 

(1)  Co.  LitL  52.  (b.)  53.  (a.)  (4)   WWnnwn  v.  CW&y,  4Burr.  2694. 

(2)  Uo^  ▼.  12oi&ee»  2  Camp.  453.  (5)  Com.  L.  &  T.  304. 

(3)  3  Bing.  N.  C.  533.  (6;   Wright  ▼.  Smithy  5  Esp.  N.  P.  C.  203. 
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RiKT  Akma*. 

Notice  ought 
to  be  given  be- 
fore the  expira- 
tion of  the 
term. 

But  it  may  be 
given  after,  if 
landlord  have 
done  no  act  to 
acknowledge 
the  tenancy. 

Notice  given  to 
a  feme  lole  vho 
iubsequently 
marries. 

Notice  by  re- 
ceiver from  the 
court  of  Chan- 
cery. 


Notice  by 
agent 


Where  admi- 
nistrator of  an 
executor  cannot 
aue. 

Landlord  does 
not  wave  his 
right  to  sue  for 
double  value  by 
bringing  an 
cgectment 


who  holds  over  beyond  the  term  can  onlj  be  charged  for  double  value  from 
the  time  at  which  the  notice  was  served.  (1) 

If  the  notice  be  given  before  the  expiration  of  the  term^  the  landlord  will 
then  be  entitled  to  recover  double  value  as  from  the  time  at  which  the  tenn 
expired.  (2) 

But  it  may  be  given  after  the  expiration ;  and  if  the  landlord  have  done 
no  act  to  acknowledge  the  continuation  of  the  tenancy,  he  will  be  entitled 
to  double  value,  as  from  the  time  of  the  notice  or  demand;  bnt  if  the  rent 
were  before  reserved  quarterly,  and  such  demand  be  made  in  the  middle  of 
a  quarter^  the  landlord  cannot  recover  single  rent  for  the  antecedent  fractioD 
of  such  quarter;  (3) 

Where  notice  to  quit  is  given  to  the  tenant,  a  feme  sole^  and  she  afte^ 
wards  marries,  the  landlord  may  maintain  debt  for  double  value  against  the 
husband,  without  serving  another  notice  upon  him.  (4) 

A  person  appointed  by  the  court  of  Chancery  to  receive  the  rents  and 
profits  of  an  estate,  is  an  agent  lawfully  authorised  within  the  meaning  of 
the  statute.  And  therefore,  where  a  notice  has  been  given  by  a  receiver  w 
appointed  to  receive  the  rents  of  an  estate  bequeathed  in  trust  for  ia&nt 
children,  it  was  held  sufficient  to  enable  the  trustee  and  executor  to  recover 
double  value  against  the  tenant  who  held  over  after  such  notice.  (5) 

In  Poole  V.  Warren  (6)  it  appeared,  that  the  defendant  in  an  action  for 
double  value,  under  stat  4>  Geo.  2.  c  28.  s.  1.,  had  notice  to  produce  the 
original  notice  to  quit,  bnt  refused.  The  plaintiff  then  produced  and  proved 
a  copy,  by  which  it  appeared  that  there  was  an  attesting  witness : — It  was 
held,  that  the  attesting  witness  need  not  be  called.  K.  being  beneficially 
interested  in  the  reversion,  joined  with  the  trustee  who  was  legally  entitled, 
in  mortgaging  it  to  the  plaintiff;  and  K.  by  the  mortgage  deed,  with  the 
approbation  of  plaintiff,  testified  by  plaintiff's  executing  the  deed,  appointed 
G.  to  be  receiver,  agent,  and  attorney  of  K.,  to  demand  and  collect  rests, 
to  adjust  accounts,  to  sue  or  distrain  for  rent,  give  notice  to  quit,  and  eject 
on  refusal,  and  to  do  all  that  K.  could  have  done  if  the  deed  had  not  been 
made ;  K.,  the  trustees,  and  plaintiff,  executed  the  deed : — It  was  held,  that 
G.  was  an  agent  lawfully  authorised  to  give  the  notice  required  by  the 
statute. 

But  the  administrator  of  an  executor  cannot  sue  for  the  double  value  of 
lands  held  over  after  notice  to  quit  under  a  demise  from  the  testator,  with* 
out  taking  out  an  administration  de  bonis  non,  even  though  the  tenant  have 
attorned  to  him.  (7) 

The  landlord  does  not  wave  his  right  to  sue  for  double  rent,  by  bringing 
an  ejectment  against  the  tenant  The  two  remedies  are  perfectly  indepen- 
dent of  each  other ;  and  therefore,  although  the  lessor  obtain  possession  of  the 
premises  demised  by  his  ejectment,  this  does  not  affect  his  right  to  sue  fof 
the  double  value  of  the  premises  during  the  time  for  which  the  tenant  hM 
over  between  the  period  of  the  expiration  of  his  notice,  and  the  time  when 
the  possession  was  recovered.  (8) 


(1 )  CM  V.  Stokei,  8  East,  358. 

(2)  CutHng  ▼.  Derhy,  2  W.  Black.  1075. 
(S)  Cobb  ▼.  Stokes,  8  East,  358.     Com. 

L./^T.305. 
(4)  Lakg  V.  Smitk,  1  N.  R.  174. 


(5)  WUkinwH  T.  CWfcy,  4  Burr.  2694. 

(6)  8  A.  &  £.  58S. 

(7)  Tingny  v.  Bromn,  I  B.  &  P.  Sia 

(8)  &>Mii&yT.iVmiy,9£a8t,dia 
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If  howerer  the  landlord,  after  the  expiration  of  his  notice,  receive  the  Dm  rmi 
single  rent  from  his  tenant,  the  notice  is  thereby  waved,  and  the  tenancy  ^""  A^mmau. 
being  re-established,  the  landlord's  right  to  sne  for  double  value  is  gone.  (1)  Waver  of  notice 
And,  on  the  other  hand,  the  landlord  cannot  recover  his  single  rent,  for  the  ^7  '!^P^  ^ 
time  for  which  he  recovers  the  double  value.  (2)  "^ 

The  defendant  can  plead  that  the  plaintiff  has  waved  the  notice  to  quit.  Waver  of  no- 
and  demand  of  possession ;  and  where  the  plaintiff  has  accepted  rent  from  ^^^ 
the  defendant,  after  the  expiration  of  the  notice  to  quit,  it  is  a  question  for 
the  jury,  whether  such  rent  was  received  in  part  satisfaction  of  the  double 
value,  or  as  a  waver  of  it(S);  and  where  the  landlord  declared  in  debt, 
Ist,  for  the  double  value,  and  2nd,  for  use  and  occupation,  and  the  tenant 
pleaded  nil  debet  to  the  first  county  and  a  tender  of  the  single  rent*  before 
action  brought  to  the  second,  and  paid  the  money  inta  court,  which  the 
plaintiff  took  out  of  court,  and  proceeded :— >It  was  held,  that  this  was  no 
waver  of  the  plaintiff's  right  to  the  double  value,  so  as  to  be  ground  of  non- 
suit, but  that  it  was  a  case  to  go  to  the  jury ;  and  that  the  plaintiff  going 
on  with  the  action,  after  taking  the  single  rent  out  of  court,  was  evidence 
to  shew  that  he  did  not  mean  to  wave  his  claim  for  the  double  value,  but 
to  take  the  single  rent  pro  (anio. 

Tenants  in  common  cannot  sue  jointly,  under  stat.  4  Greo.  2.  c.  28.  s.  1.,  Paktixs. 
for  double  value,  where  there  has  been  no  joint  demise.    They  must  sever.  Tenants  in 
if  the  tenant  hold  the  premises  by  a  separate  demise  for  each,  for  persons 
cannot  join  in  an  action  unless  they  have  a  joint  interest.  (4) 

^  Where  one  entire  injury  is  done  to  both  tenants  in  common,  they  shall 
have  one  entire  remedy ;  but  where  the  injury  is  separate,  they  may  have 
several  separate  actions."  (5) 

The  plaintiff  should,  under  the  foregoing  statute,  prove  the  demise,  the  Evusxci. 
determination  of  the  term,  the  holding  over,  the  demand  and  notice  ia 
writing  given  to  the  defendant,  and  the  amount  of  the  double  value  claimed, 
or  such  of  those  facts  as  are  denied  by  the  pleadings.  (6) 


oommon  cannot 
sue. 


VIL  Debt  for  double  Rent—StxU  1 1  Geo.  2  c.  19.  s.  18.  Dm  roa  sou- 

BLX  RmT — 

The  stat  4  Geo.  2.  c.  28.  applies  only  to  cases  where  the  tenancy  is  Stat,  ii  Gao. 

S.  c  19l  s*  18 

determined  by  act  of  the  landlord,  but  the  stat  II  Geo.  2.  c.  19.  s.  18.        '.     .       * 
applies  to  cases  where  the  tenant  gives  notices,  and  by  which,  after  reciting  tween  sut  4 
**  that  great  inconveniences  have  happened,  and  may  happen  to  landlords   Geo.  s.  c.  28. 
whose  tenants  have  power  to  determine  their  leases,  by  giving  notice  to  ^lo  j.!?*** 
quit  the  premises  by  them  holden,  and  yet  refusing  to  deliver  up  the  pos- 
session, when  the  landlord  hath  agreed  with  another  tenant  for  the  same,"  it 
ia  enacted,  *'  that  from  and  after  the  24th  day  of  June,  1738,  in  case  any 
tenant  or  tenants  shall  give  notice  of  his,  her,  or  their  intention  to  quit  the 
premises  by  him,  her,  or  them  holden  at  a  time  mentioned  in  such  notice, 
and  shall  not  accordingly  deliver  up  the  possession  thereof  at  the  time  in 

(1)  Doe  d.  Chaty  v.  BaUtn,  Cowp.  S43.  (4)  Wilkinaon  x.  Hall,  1  Bing.  N.  C  713. 
Mfoi  ▼.  Rich,  10  East,  48.  (5)  Per  cur.  in  CtOHnff  v.  JDcrfiy,  8  W. 

(2)  Cobb  ▼.  SUoket,  8  East,  362.  Black.  1077. 

(3)  Ryai  y.  Rich,  10  ibid.  52.  (6)  Roscoe's  Ey.  422. 
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Dkbt  fok  such  notice  contiiined,  that  then  the  said  tenant  or  tenants,  his,  her,  or  their 

A»8A>.  g3^g^^^Qpg  Qj  administrators,  shall  from  thenceforward  pay  to  the  landlord  or 

landlords,  lessor  or  lessors,  double  the  rent  or  sum,  which  he,  she,  or  they 

should  otherwise  have  paid ;  to  be  levied,  sued  for,  and  recovered  at  the  same 

times,  and  in  the  same  manner,  as  the  single  rent  or  sum  before  the  giving 

such  notice  could  be  levied,  sued  for,  or  recovered,  and  such  double  rent 

or  sum  shall  continue  to  be  paid,  during  all  the  time  such  tenant  or  tenants 

shall  continue  in  possession  as  aforesaid." 

Disdnetion  be-       The  chief  difference  between  stats.  4>  Geo.  2.  c.  28.  and  11  Geo.  2.  c.  19. 

tween  stats.        ja  f^y^^i  Jq  I]i3  ^^^^  Qf  ^^  former,  the  notice*  (which  must  be  in  writing) 

and  1 1  Geo.  2.'  P^ce^^Is  from  the  landlord ;  in  the  case  of  the  latter  (where  the  notice  may 

e.  19»  be  parol)  it  is  the  act  of  the  tenant,  and  that  the  one  imposes  double  value 

by  way  of  penalty^  and  not  as  rent,  whilst  the  other  still  treats  the  party  as 
tenant,  and  recognises  him  by  that  name,  which  the  other  statute  does  not 
Therefore,  in  SouUhy  v  Neving  (1)  Lord  EUenborough  delivered  it  as  bb 
opinion,  that  the  landlord's  having  recovered  in  ejectment  was  no  har  to 
his  afterwards  suing  for  the  double  value,  but  ^'  that  there  might  he  some 
incongruity  in  applying  the  remedy  for  double  rentj  after  the  remedy  by 
ejectment,  which  treats  the  person  in  possession  as  a  trespasser." 

This  statute  merely  gives  double  rent,  where  the  notice  proceeds  from 

the  tenant*     Yet,  according  to  Messenger  v.  Armstrong  (2),  if  the  landlord 

gives  notice  to  his  tenant  to  quit  at  the  expiration  of  the  lease,  and  the 

tenant  hold  over,  the  landlord  is  entitled  to  double  rent 

Lease  hj  parol       A  lease  by  parol  is  a  holding  within  this  statute.  (3)   And  a' parol  notice 

ia  a  holding.       ^^  ^^j^  j^y  ^^  tenant  is  sufficient  to  make  him  liable  for  double  rent  in  case 

he  hold  jjver.  (4) 
Notiee  mutt  be       But  to  bring  the  tenant  within  the  statute,  his  notice  must  be  direct  and 
dwect  and  po-    positive ;  for  where  tenant  from  year  to  year  gave  his  landlord  notice  that 

he  will  quit  upon  a  contingency  (viz.  as  soon  as  he  can  find  another 
situation),  and  he  did  afterwards  get  another  situation,  but  neglected  to 
quit  the  premises.  Lord  EUenborough  C.  J.  ruled,  that  the  notice  was  too 
vague,  and  that  the  case  did  not  come  within  the  statute.  (5) 

In  Johnstone  v.  Hudlestone  (6)  it  was  held,  the  statute  only  applies  to 
those  cases  in  which  the  tenant  has' the  power  of  determining  his  tenancy  by 
notice,  and  where  he  actually  gives  a  valid  notice  sufficient  to  determine  it 
DAMJoot.  l^  an  action  for  double  rent  under  stat.  11  Geo.  2.  c  19.  s.  18.,  for  hold- 

ing over  after  notice^  the  jury  may  find  for  so  much  as  the  tenant  appears 
.  to  have  overlield,  without  reference  to  the  sum  demanded,  so  that  it  be  not 
more  than  that  sum.  (7) 

In  Booth  V.  Macfarlane  (8)  it  was  held,  that  a  tenant  who,  after  hariog 
given  notice  to  quit,  holds  over  for  a  year,  paying  double  rent  according  to 
stat.  ILGeo.  2.  c  19.  s.  18.,  may  quit  at  the  end  of  such  year  without  fresh 
notice,  Lord  Tenterden  observing,  "  The  words  of  the  statute  are  very 
clear ;  '  such  double  rent  shall  continue  to  be  paid  during  all  the  time  such 
tenant  shall  continue  in  possession  as  aforesaid.'     Here  the  double  rent  has 

(1)  9  East,  314.  (5)  Farrance  ▼.  EUdm^tm,  2  Camp.591. 

(2)  1  T.  R.  53.  (6)  4  B.  &  C.  922. 

(3)  Timmint  v.  RowUtm,  S  Burr.  1603.  (7)  Awm.  Loflft.  275. 
1  W.  Black.  533.  (8)  1  B.  &  Ad.  906. 

(4)  Ibid. 
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been  paid  daring  all  the  time  the  tenant  has  continued  in  possession,  and  Den  for 
he  is  not  bound' to  pay  it  after  he  has  quitted."  R«nt  Arr«ab, 


6.  Debt  on  Judgment.  Debt  on  Judg- 

ment. 

The  best  course  for  acquiring  the  benefit  of  a  judgment  is  by  writ  of  Remedy  by 
execution;  the  proceeding  by  debt  on  judgment  being  discountenanced  by  debt  on  judg- 
the  superior  courts ;  and  by  stat  43  Geo.  3-  c  46.  s.  4.;  the  plaintiff  in  such  J^^c^^''""^ 
actions  shall  not  recover  costs,  unless  the  court  in  which  the  action  is  brought, 
or  some  judge  of  the  same  court,  shall  otherwise  order. 

A  judgment  upon  the  same  point  between  the  same  parties  will  operate  Effect  of  judg- 
as  an  estoppel,  if  so  pleaded,  in  a  second  action ;  but  if  only  offered  in  ™^"^' 
evidence,  and  not  so  pleaded,  it  is  not  conclusive.  (1) 

If  a  debt  or  damages  be  recovered  in  the  superior  courts  for  any  injury  Where  debt  on 
in  any  action,  real  or  personal,  the  plaintiff  may  afterwards  have  an  action  Judgment  lies. 
of  debt  on  that  judgment  (2) 

And  debt  on  judgment  was,  previous  to  stat.  Westm.  2.  c  45.,  the  common 
law  remedy,  in  cases  where  execution  had  not  been  sued  out  before  the 
expiration  of  the  year  and  a  day  after  the  judgment.  (3) 

Debt  lies  upon  a  judgment  recovered  in  one  of  the  courts  of  the  city  of  City  courts  of 
London,  by  special  custom,  although  the  original  action  could  not  have       ^  ^"' 
been  brought  in  the  superior  courts  (4) :  so  also  upon  a  judgment  in  an  Inferior  courts. 
inferior  court ;  but  the  declaration  must  allege,  that  the  cause  of  action  in 
the  original  suit  arose  within  the  jurisdiction  of  the  inferior  court  (5),  it 
not  being  sufficient  to  allege  that  the  plaintiff  recovered  his  damages  within 
that  jurisdiction,  and  for  a  sum  recovered  from  a  court-baron.  (6)  Court-baron. 

Debt  is  likewise  sustainable  on  judgment  for  damages  in  a  real  action;  Damages  in 
for^  by  the  judgment,  the  damages  are  reduced  to  personalty,  as  for  damages  "^^  action. 
recovered  in  an  action  of  waste  (7):  so  on  a  judgment  in  icire  facias  on 
a  recognisance.  (8) 

Debt  will  lie  on  a  judgment  for  the  remainder  of  the  sum  recovered,  where  Pending  writ 
part  was  levied  on  the  goods  of  the  defendant  (9) :  so  it  can  be  maintained  °^  ^^^^' 
pending  a  writ  of  error.  (10) 

But  the  judgment  must  be  an  actual  subsisting  judgment  at  the  time  of  Must  be  an  ac- 
the  action  brought,  for  if  by  any  means  it  has  been  discharged,  this  action  ^^.  ^"^  ^^ 
will  not  lie.  (1 1 )  menu 

Thus,  where  the  defendant's  person  had  been  taken  in  execution  by  a  ca,sa. 
on  the  first  judgment,  and  had  been  afterwards  discharged  out  of  custody 
by  consent  of  the  plaintiff,  on  the  defendant's  entering  into  an  agreement  to 
pay -certain  sums  at  certain  stipulated  times,  part  whereof  he  had  paid  when 

(1)  OvtroM  ▼.  Morewood,  3  East,  365.  (5)  Read  ▼.  Bope,  1  C.  M.  &  R.  302. 
Siajfard  t.  ClarK  2  Bing.  381.     Vooght  v.     4  Tyrw.  403. 

Wineh^  3  B.  &  A.  662.     Per  cur.  in  Doe  v.  (6)  Shaw  v.  Tompuon,  Qjo,  Eliz.  426.  • 

Hmddart  (Sir  Joteph),  3  C.  M.  &   R.  316.  (7)  43  Edv.  3.  2. 

320.  (3)  LoveleBte*8  case,  2  Leon.  14. 

(2)  Speake  ▼.  Riehardtf  Hob.  206.     Noy,  (9)   Glascock  v.  Morgan,  1  Lev.  92. 
22.     PtrHiMm  y.  GUford^  Cro.  Car.  539.  (10)   Griihle  v  Alhot,  Cowp.  72. 

(3)  1  £q>.  N.  P.  228.  (11)  Fish   v.    Homer,   7  Mod.    62.    14. 

(4)  1  BoL  Abr.  Dett  (N.),  600.  Jdamson  y.  Tomlinson  Sid.  236. 
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the  plaintiff  brought  debt  on  the  judgment  for  the  i^hole:  the  action 
was  held  not  to  lie,  for  the  judgment  was  discharged  by  the  plaintiflTs  own 
consent  (1) 

So  where  to  an  action  of  assumpsit  the  defendant  pleaded  a  set-off  of  a 
judgment  recovered  by  him.  Trinity  Term,  22  Geo.  3.,  against  the  plaintiff, 
the  plaintiff  replied  and  admitted  the  judgment,  but  said  that  in  Michaelmas 
Term,  23  Geo.  3.,  he  had  beejD  charged  in  execution  by  virtue  of  such  judg- 
ment, and  that  on  the  6th  February,  1783,  he  had,  by  the  consent,  privity, 
and  authority,  of  the  defendant,  been  discharged  out  of  custody,  and  from 
the  said  execution  ;  the  defendant  rejoined,  that  the  discharge  was  in  consi* 
deration  of  the  plaintiff  giving  him  a  bond  to  the  amount  of  the  debt  to 
ensure  an  annuity,  which  annuity  bond,  &c.  had  been  set  aside  by  the  court 
of  Queen's  Bench,  the  memorial  having  been  erroneously  entered :  to  this 
there  was  a  demurrer,  where  it  was  held  clearly,  that  the  first  judgment  was 
completely  at  an  end  by  discharging  the  plaintiff  out  of  custody,  and  that 
the  defendant  could  never  resort  to  it  again,  even  though  the  consideration 
had  failed,  for  which  he  had  discharged  him.  (2) 

Debt  will  lie  upon  a  judgment  of  a  foreign  court,  such  as  a  judgment  by 
the  Supreme  Court  of  Jamaica;  but  it  cannot  be  declared  on  as  a  matter 
of  record,  for  in  England  it  is  but  of  the  nature  of  a  simple  contract  debt; 
therefore,  the  judgment  is  sufficient  only  to  establish  a  demand,  and  put 
the  defendant  to  impeach  the  justice  of  it,  or  shew  the  same  to  have  been 
unduly  or  irregularly  obtained.  (3) 

And  as  it  is  but  a  simple  contract,  assumpsit  will  lie  on  a  foreign  judg- 
ment ;  which  was  decided  in  Crawford  v.  Whittal^nd  Sinclair  v.  FraHTii)^ 
one  of  which  was  a  judgment  from  Jamaica,  and  the  other  from  Bengal; 
and  also  in  another  case,  where  the  judgment  was  from  France. 

But  where  it  was  attempted  to  maintain  an  action  on  a  judgment  from 
Tobago  against  the  defendant,  where  he  had  not  appeared,  and  the  judg- 
ment given  after  a  summons  to  appear,  which  was  nailed  up  on  the  court- 
house door  of  the  island,  and  it  did  not  appear  that  he  was  even  then  in 
the  island,  or  subject  to  the  jurisdiction  of  that  court: — it  was  decided,  that 
the  judgment  gave  no  legal  cause  of  action.  (5) 

If  debt  be  brought  on  a  foreign  judgment,  the  seal  of  the  island  or 
colony  abroad,  from  whence  the  judgment  comes,  must  be  proved :  it  is 
not  sufficient  to  prove  the  judge's  hand  subscribed.  (6) 

The  venue  in  the  action  must  be  laid  in  the  county  where  the  judgment 
was  given,  and  not  in  the  county  where  the  original  cause  of  action 
arose.  (7) 

In  an  action  of  debt  on  a  judgment,  if  the  declaration  state  the  judgment 
to  have  been  recovered  in  such  a  term,  prout  patet,  ^c.  and  it  appears  in 
evidence  to  have  been  recovered  in  another  term,  the  variance  is  fatal, 
because  the  judgment  is  the  gist  of  the  action.  (8) 

If  there  be  not  any  such  record  as  the  plaintiff  has  declared  on,  tiie 
defendant  must  plead  nul  iiel  record;  which  issue  is  tried  by  producing 


(1)  Vigert  v.  Aldrichy  4  Burr.  2483. 

(2)  JaquM  V,  Withyt  1  T.  R.  557. 

(3)  Walker  v.  Witter,  Doug.  1. 

(4)  H.  T.  13  Geo,  3.    Doug.  4.    Duplein 
V.  De  Roven  2  Vern.  540. 


(5)  Bucfianan  v.  Rucker,  9  East,  102. 

(6)  Henry   v.   Adey,   4   Esp.  N.  P.  C 
228. 

(7)  HaU  V.  Winckfeildy  Hob.  196. 

(8)  Raitatt  v.  Straton,  1  Hen,  Black.  49. 
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the  record  itself,  if  it  be  a  record  of  that  court  in  which  the  action  is  Debt  on 

brought.  Judgment. 

By  Reg.  Gen.  Hilary  Term,  4  Will.  4.  s.  8,,  it  is  directed,  "  that  where  a  Nul  tid  record, 
defendant  shall  plead  a  plea  of  judgment  recovered  in  another  court,  he  Judgment  re- 
shall,  in  the  margin  of  such  plea,  state  the  date  of  such  judgment ;  and  if  ^^^^^^^ 
such  judgment  shall  be  in  a  court  of  record,  the  number  of  the  roll  on 
which  such  proceedings  are  entered,  if  any ;  and,  in  default  of  his  so  doing, 
the  plaintiff  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea;  and  in 
case  the  same  be  fabely  stated  by  the  defendant,  the  plaintiff,  on  producing 
a  certificate  from  the  proper  officer,  or  person  having  the  custody  of  the 
records  or  proceedings  of  the  court  where  such  judgment  is  alleged  to  have 
been  recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  as  therein 
stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave 
of  the  court  or  a  judge." 

This  rule  does  not  apply  to  a  plea  by  an  executor  of  a  judgment  against 
himself,  in  an  action  by  another  creditor,  which  is  in  effect  only  a  plea,  that 
he  has  not  assets  sufficient  to  answer  the  plaintiff's  demand.  (]) 

A  plea  of  nul  tiel  record  (2),  pleaded  to  an  action  of  debt  on  an  Irish  judg-  Nul  tid  record 
ment  recovered,  must  conclude  to  the  country ;  for  it  is  only  provable  by  ?",*"  ™* 
an  examined  copy  on  oath,  the  veracity  of  which  is  only  triable  by  a  jury. 

A  defendant  cannot  plead  any  matter  to  a  scire  facias  upon  a  judgment  Matter  which 
which  he  might  have  pleaded  to  the  original  action,  and  therefore,  when  to  ™*^*^*  ?*dtd 
a  scire  facias  on  a  judgment,  the  defendant  pleaded  the  bankruptcy  of  the  to  the  original 
plaintiff,  but  it  did  not  distinctly  and  affirmatively  appear  that  tlie  bank-  ^^j^"  madmis- 
mptcy  had  ocearred  after  the  judgment  on  the  original  action,  the  plea  was 
holdeii  to  be  bad  on  special  demurrer.  (3) 

A  writ  of  error  pending  on  the  judgment  may  be  pleaded  in  abate*  Wan  of  £a- 
ment  (4),  but  not  in  bar.  (5)  ***** 

If  the  defendant  bring  a  writ  of  error,  and  the  plaintiff  bring  another 
action  on  the  judgment  and  recover,  he  cannot  sue  out  execution  on  the 
second  judgment,  until  the  writ  of  error  be  determined.  (6) 


7*  Debt  on  Bond.  DsbtonBond. 

I.  Bond  defined. 

An  obligation  or  bond  is  a  deed  whereby  the  obligor  obliges  himself,  Bokd  DxramK 
his  heirs,  executors,  and  administrators,  to  pay  a  certain  sum  of  money  to 
another  at  a  day  appointed. 

If  this  be  all,  the  bond  is  called  a  single  one,  simplex  obligatio ;  but 
there  is  generally  a  condition  added,  that  if  the  obligor  do  some  par- 
ticular act,  the  obligation  shall  be  void,  or  else  shall  remain  in  full  force  — 
as  payment  of  rent,  performance  of  covenants  in  a  deed,  or  repayment  of  a 
principal  sum  of  money  borrowed  of  the  obligee,  with  interest,  which  prin- 

(1)  Power  V.  Izody  1  Bing.  N.  C.  304.  1  (3)  BaylU  v.  Jfai/ward,  4  A.  &  E.  256. 
Scott,  119.      S.   C.  nom.   Power  v.  Fry,  3     Tidd's  N.  P.  363.     Lutw.  PI.  115. 

Dowl.  P  C.  140.  (4)  Aby  y.  Buxton,  Carth.  1. 

(2)  Collins  V.  McUfiew   {Lord),   5  East,         (5)  Roffers  v.  Mayhoe,  ibid. 

473.,  sed  vide  UarrU  v.  Saunders,  4  B.  &  C.         (6)   TatweU  v.  Stone,  4  Burr.  2454.    Ben- 
41 1.  wdl  V.  Black,  3  T.  R.  643. 
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Bond,  how  dis- 
tinguishable 
from  an  in- 
denture. 


Dbbt  on  Bokd.  cipal  h  usually  one-half  of  the  penal  sum  specified  in  the  bond.  In  case 
^-''-——'  ijjjg  condition  is  not  performed,  the  bond  becomes  forfeited,  or  absolute  at 
law.(l) 

All  bonds  are  writings  obligatory,  although  the  converse  of  that  propo- 
sition will  not  always  hold  good.  (2) 

A  bond  is  distinguishable  from  an  indenture,  which  is  inter  partes^  by  its 
being  obligatory  only  on  the  obligor,  and  requiring  only  one  seal,  expres- 
sive of  the  assent  of  the  party  intended  to  be  bound  by  it  The  distinction 
between  a  bond  and  recognisance  is,  that  a  bond  is  the  creation  of  a  new 
debt,  whereas  a  recognisance  is  the  acknowledgment  upon  record  of  a 
former  debt 

A  defeasance  on  a  bond  is  called  a  specialty,  the  debt  being  therein 
particularly  specified  in  writing ;  and  the  party's  seal,  acknowledgbg  the 
debt  or  duty,  and*  confirming  the  contract,  renders  it  a  security  of  a  higher 
nature  than  those  entered  into  without  the  solemnity  of  a  seal*  Hence, 
bond  debts  are  preferred  to  those  due  on  simple  contract,  a  condition 
which,  when  performed,  defeats  or  rescinds  it  in  the  same  manner  as  a 
defeasance  of  an  estate. 


Defeasance  on 
a  bond. 


Who  can  and 
CAM  MOT  be 
Faktibs. 

Joinder  of  com- 
petent and  in- 
competent per- 
sons. 

Corporations. 


Aliens. 
Partners. 


Agents. 


II.  Who  can  and  cannot  be  Parties. 

All  persons  having  a  legal  capacity  to  contract  in  general,  may  bind 
themselves  in  bonds  and  obligations.  (3) 

If  an  infant,  feme  covert,  or  other  incompetent  person,  bind  themselTes 
in  bonds  together  with  a  stranger,  who  is  under  no  legal  disability,  it  will 
bind  the  stranger,  though  it  be  void  as  to  the  infant,  &c.  (4) 

Sole  corporations,  as  bishops,  prebendaries,  parsons,  vicars,  &c.  cannot 
be  obligees  in  their  ecclesiastical  character;  and  therefore  a  bond  made 
to  such  persons  shall  enure  to  them  in  their  natural  capacities  (5) ;  bat  a 
corporation  aggregate  may  take  bonds,  &c  in  its  political  capacity,  which 
will  go  in  succession,  such  corporation  being  always  in  existence.  (6) 

Aliens  can  sue  on  bonds,  and  an  alien  enemy  under  safe  conduct  may 
be  the  obligee  in  a  bond  and  sue  thereon.  (7) 

The  authority  of  one  partner  to  bind  the  firm  is  confined  to  cases  of 
simple  contract ;  he  cannot  therefore  bind  it  by  bond,  unless  express  power 
to  that  efiect  be  given,  or  he  be  present  at  the  execution  and  delivery 
of  the  deed.  (8) 

An  agent  by  executing  a  bond  in  his  own  name,  is  liable  as  principal  (9) 
And  he  cannot  bind  the  latter  by  entering  into  an  obligation,  unless  he 
was  authorised  by  deed  to  execute  such  an  instrument  (10) 


(1)  Perk.  Fait,  119.  Co.  Litt  172.  (a.) 
5  Bac.  Abr.  Obligation  (A.),  799,  et  teq,  4 
Cruise's  Dig.  99.   2  Black.  Com.  342. 

(2)  Rex  Y.  Dunnett,  2  East,  P.  C.  985. 
8  Leach.  C.  C.581. 

(3)  S&nffby'8  ease,  5  Co.  19.  Bnerfy*» 
etuef  4  ibid.  124. 

(4)  Wiiueombe  y.  Piggott,  1  Rol.  41. 

(5)  FulwootTa  cast,  4  Co.  65,  Cro.  Eliz. 
464. 

(6)  Dyer,  48.  (a.)     Co.  Litt  9.  (a.)  46. 


(b.)  Anmdat  case.  Hob.  64.  1  RoL  Abr. 
Corporations  (L.),  515.  1  Stephens'i  Corpo- 
ration Acts,  430. 

(7)  WaiM  Y.  WUHanu,  1  Ld.  Haym-  382. 
1  Salk.  46. 

(8)  Harruon  v.  Jackion,  7  T.  R  20*. 
Thommm  y.  Frert^  10  East,  418.  Bm  ▼• 
DunaUrviUe,  4  T.  R.  313. 

(9)  Talhot  Y.  Godbdt,  Yeh.  137. 

(10)  Harrwm  v.  /adbon,  7  T.  B,  2P9- 
EUiot  Y.  DavU,  2  B.  &  P.  338. 


DEBT.  1237 

The  bond  of  an  idiot  lunatic  is  void  (1)>  as  also  the  bond  of  an  inebri-  Dbbtom  Bond. 

rpi      \       J     J     J*  '  ^d^o*«»  lunatics, 

ine  bond  of  a  feme  covert  is  ipso  facto  void,  and  neither  binds  her  nor  and  drunkards, 
her  husband.  (3)  ^  But  she  may  be  obligee  if  the  husband  assent;  but  if  Married  wo. 
he  disagree,  the  obligation  loses  its  force,  so  that  afterwards  the  obligor  ™^"- 
may  plead  non  est  factum;  hnt  if  he  neither  assent  nor  disaffirm  the  act  of 
his  wife,  the  bond  will  be  good,  for  his  non  interference  is  a  tacit  consent.  (4) 

An  infant  can,  for  necessaries,  bind  himself  by  bond,  but  it  must  be   Infants. 
in  a  bond  to  the  exact  amount  and  value  of  the  necessaries  furnished ;  and  An  infant  can 
where  an  infant  gave  a  single  bill  for  payment  of  necessaries,  it  was  held  bind  himself  for 
good  against  the  infant  (5);  but  if  a  bond  be  given  with  a  penalty,  it  will  be  "®<^«^"^- 
void.  (6) 

An  infant  cannot  give  a  security  for  interest  (7) ;  therefore  to  a  bond  Security  for 
with  a  penalty,' conditioned  for  payment  of  interest  as  well  as  principal,  "iterest. 
infancy  may  be  pleaded,  in  bar. 

Infancy  cannot  be  given  in  evidence  under  the  general  issue,  non  est  Evidence. 
factum,  (8) 


III.  General  Liability  of  Parties.  Gekeral  Lia- 

B1UT7  OP  PaK- 

Though  money  has  been  lent  to  be  applied  to  uses  contrary  to  law  by  '">• 

the  obligor  of  the  bond,  and  that  known  to  the  obligee,  the  bond  is  good.  Obuoor. 

Though,  if  the  bond  had  been  given  to  discharge  a  debt  arising  from  an  ^^^^.^^^„^^^ 

illegal  transaction  between  the  obligor  and  the  obligee,  it  would  be  other-  consideration, 
wise.  (9) 

If  a  bond  be  for  the  performance  of  an  entire  agreement,  and  part  of  it  be 

contrary  to  law,  though  another  part  is  legal,  yet  the  bond  is  void  in  ft>/o.(10) 
But  if  the  condition  consist  of  two  distinct  and  independent  parts,  in 
the  alternative,  one  legal  and  the  other  illegal,  the  bond  will  not  be  there- 
fore void  in  toto,  as  where  the  condition  of  a  bond  was,  that  A.B.  should 
pay  a  sum  of  mon^y,  or  surrender  a  person  who  had  been  previously 
charged  in  execution  and  discharged,  in  order  that  he  might  be  taken  in 
execution  again  for  the  same  debt,  the  bond  was  held  void  as  to  the  latter 
part,  and  good  as  to  the  former. 

.  Upon  the  principles  of  the  common  law,  the  consideration  of  every  valid  Illegal  traffic. 
contract  must  be  meritorious.  The  sale  and  delivery  of  goods,  and  the 
agreement  to  sell  and  deliver,  is  primd  facie  a  meritorious  considera- 
tion to  support  a  contract  for  the  price ;  but  if  a  vendor  sell  goods  with 
a  knowledge  of  their  intended  future  illegal  destination,  he  cannot  re- 
cover. (11) 
A  bond  is  void  when  given  for  the  purpose  of  tempting  a  man  to  trans- 

(1)  rofef  ▼.  Boen,  Str.  1104.  (7)  Fi9her  v.  Mowbray,  8  East,  S30. 

(S)  Cok  Y.  Robins,  Bull.  N.  P.  17S.  (a.)  (8)   WhdpdaU't  case,  2d  res.     5  Co.  119. 

(3)1  Bae.  Abr.  Baron  and  Feme  (L,  M. ),  (a.) 

734,  et  <eg.  (9)  Faiiney  v.  Eeynous,    4  Burr.  2069. 

(4)  WKdpdaUt  ease,  5  Co.  119.  (b.)    Co.  Peirie  v.  Hannay,  cit  1  Esp.  N.  P.  219. 
LittS.  (a.)  (10)  Lee  v.  ColeshiU,  Cro.  Eliz.  529.      1 

(5)  Ruesd  V.  Xw,  1  Lev.  87.   1  Inst  172.  Esp.  N.  P.  219. 

(a.)  (11)  Bigffs  v.  Lawrence,   3  T.   R.  454. 

(6)  AyUff  Y.  Arehdale,  Cro.  Eliz.  290.  Lightfoot  y.  Tenant,  1  B.  &  P.  551.,  ante, 
Moore^  679.,  vide  etiam  Corpe  y.  Overton,  10  CoKTaAcrs  agaiksi  statutable  Restric- 
Bing.  252.  tioms,  260— 278. 
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SURKTT. 

Bonds  of  in- 
demnity. 


Extent  of 
liability  of 
surety. 


Hkib. 


DsYISEXi 


exkcutous  ob, 
Admikistea- 

TORS. 


gress  the  law :  thus,  a  bond  given  to  compound  a  criminal  prosecution  is 
illegal.  (1) 

If  the  bond  be  forfeited  by  a  breach  of  the  condition,  the  penalty  is  the 
debt  in  law ;  and  in  an  action  on  a  judgment  recovered  on  a  bond^  interest 
may  be  recovered  in  damages  beyond  the  penalty  of  the  bond.  (2) 

By  Stat  4  Anne,  c.  16.  s.  13.,  the  obligor  will  be  discharged  on  payment 
of  principal  and  interest. 

If  a  party  bind  himself  generally  to  indemnify  another  from  the  conse- 
quences of  a  particular  act,  or  against  the  acts  of  a  third  person,  the 
obligee  on  being  damnified,  is  immediately  entitled  to  be  re-imbursed,  and 
he  may  sue  on  the  bond  without  giving  notice  to  the  obligor  of  its  being 
forfeited.  (3)  An  undertaking  to  indemnify  against  any  act  or  engage- 
ment,  will  extend  to  any  expense  incurred  by  the  obligee,  by  virtue  of  such 
act  or  engagement.  (4<) 

The  liability  of  a  surety  will  not  be  extended  beyond  the  scope  of  his 
engagement,  as  understood  at  the  time  he  entered  into  it  (5) ;  and  if  one  of 
several  co-sureties  be  compelled  to  pay  the  whole  sum  recovered,  be  may 
maintain  an  action  against  his  co-surety  for  contribution  (6),  even  though 
he  had  given  a  subsequent  surety  to  the  obligees,  under  which  be  paid  the 
sum  conditioned  in  the  bond,  without  the  knowledge  or  consent  of  such 
co-surety.  (7) 

If  in  the  obligatory  part  of  a  bond  the  heir  be  expressly  mentioned, 
he  is  liable  in  respect  of  assets  by  descent,  but  his  liability  does  not  extend 
beyond  the  value  of  the  land.  (8) 

The  devisee  is  only  liable  when  the  debt  becomes  due  in  the  lifetime  of 
the  testator;  but  under  stat.  11  Geo.  4.  and  1  Will.  4.  c.  47.  the  devisee  is 
liable  for  specialty  debts  to  the  value  of  the  lands  devolved. 

Executors  or  administrators  are  liable  to  the  extent  of  assets,  whether 
mentioned  or  not,  and  the  interest  of  the  obligee  always  passes  to  them.  (9) 

If  executors  or  administrators  enter  into  a  bond,  they  are  personallj 
liable,  though  they  make  it  expressly  as  executors.  (10) 


Bonds  ac- 
quired BY  Du- 

RKSS. 


Duress  must 
be  of  the  per- 
son of  the  de- 
fendant or  his 
wife. 

Arrest  made 


IV.  Bonds  acquired  by  Duress. 

It  is  essential  to  a  bond,  that  it  is  entered  into  voluntarily;  for  \i  obtained 
by  duress^  the  bond  is  voidable  by  the  obligor ;  and  if  the  bond  on  the  face 
of  it  appear  to  be  good,  the  obligor  must  avoid  it  by  pleading  duress, 
for  the  court  must  decide  by  the  verdict  of  a  jury  whether  it  was  ob- 
tained by  duress  or  not 

The  duress  must  be  of  the  person  of  the  defendant  or  his  wife.  (11) 
If  a  bond  be  given  by  the  defendant  when  under  an  arrest,  but  made 
without  any  cause  of  action  ;  or  if  the  arrest  was  for  a  just  debt,  but  made 


(1 )  Coffin*  V.  Blantem,  2  Wils.  344. 

(2)  APCiure  v.  Dunkin^  1  East,  436.      1 
Saund.  58.  (a.) 

(3)  Cutler    v.    Soittherny    1    Saund.    115. 
ChaUoner  v.  Walker,  1  Burr.  547. 

(4)  Duffieldv.  ScoUf  ST.  R.374.    Sparkes 
V.  Martindaie^  8  East,  593. 

(5)  Per  De  Grey  C.  J.  in  Wright  v.  Rtu- 
sel,  2  W.  Black.  935. 

(6)  Cowell  f.  Edwards,  2  B.  Si  P.  '20S. 

(7)  Dunn  v.  Slee,  1  Moore,  2. 


(8)  4  Bac.  Abr.  Heir.  (F.).  164-176. 
Touchst.  by  Atherley,  368,  369.  Bor^ 
V.  Fox,  2  Saund.  136.  Stats.  3  &  4  W. 
&  M.  c.  14.  and  II  Geo.  4.  and  I  Will  4. 
c.  47. 

(9)  Touchst.  by.Atherley,  369.  ^9^ 
V.  Skinner,  2  P.  Wms.  197. 

(10)  Childs  V.  Monins,  2  B.  &  B.  460. 
King  v.  Thoni,  1  T.  R.  489.  Gardner  v. 
Baillie,  6  ibid.  591. 

(11)  Bro.  Abr.  Duress,  pi.  18. 
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without  good  authority ;  or  if  the  arrest  was  made  by  a  justice  of  the  Dibt  o»  Bond. 
peace  upon  a  charge  of  felony,  when  no  felony  was  in  fact  committed ;  or  without  cause 
if  a  felony  was  committed,  yet  if  the  arrest  was  unlawfully  made,  it  is  of  action,  or 
duress;  and  bonds  entered  into  by  persons  in  custody  under  these  circum-  good  authority, 
stances  are  voidable  in  law.  (1) 

To  a  penal  action  on  stat.  32  Geo.  2.  c.  28.  ss.  1. 12.,  against  the  sheriff  Stat.  S2  6eo.2. 
for  carrying  a  party  arrested  by  him  to  a  tavern,  without  his  free  and  ^'^^'  ''•i*  in- 
voluntary consent,  the  defendant  pleaded  that  he  did  not  carry  the  plaintiff 
to  a  tavern  without  his  free  and  voluntary  consent,  mode  et  forma:  — 
It  was  held  on  issue  joined  thereon,  that  as  the  plea  admitted  an  arrest 
by  the  defendant,  and  as  the  evidence  shewed  the  arrest  to  have  been  made 
by  the  same  officer  who  carried  the  plaintiff  to  the  tavern,  there  was  no 
necessity  for  further  connecting  defendant  with  the  act  of  the  officer  by 
proof  of  the  warrant. 

The  fact  of  a  prisoner  consenting  to  accompany  the  officer  is  immaterial: 
thus,  where  an  officer  was  illegally  carrying  the  party  to  gaol,  within  twenty- 
four  hours  after  arrest,  and  the  prisoner,  to  avoid  being  taken  to  goal,  con- 
tented to  go  to  a  tavern,  and  there  draw  up  an  agreement  for  the  purpose 
of  getting  discharged: — It  was  held,  that  a  consent  so  obtained  was  not 
free  and  voluntary  within  the  statute,  and  that  the  plea  was  properly  nega- 
tived by  the  jury.  (2) 

To  a  plea  of  duress  the  plaintiff  can  reply,  that  the  defendant  was  at  large 
at  the  time  of  the  execution  (3),  and  that  he  sealed  and  delivered  the  bond 
voluntarily,  and  not  by  duress  of  imprisonment. 

If  a  man  threaten  me,,  except  I  make  him  a  bond  for  40/.,  and  I  tell  him  What  is  not 
I  will  not  do  it,  but  I  will  give  him  a  bond  for  20/.,  the  court  will  not  d"'®^ 
expound  this  bond  to  be  a  voluntary  one ;  for  non  videtur  consensum  reti- 
nuisse,  si  quis  ex  prcescripto  minantis  aliquid  immutavit,  (4) 

Duress  of  goods  will  not  be  sufficient  to  avoid  a  bond,  though  formerly  Duress  of  goods 
held  otherwise.  (5)  J^^  °^*  ^  ^^: 

^   ^  ,     ncient  to  avoid 

Duress  will  only  avoid  the  bond  as  to  the  obligor  himself;  therefore,  it  a  bond. 

will  be  no  discharge  to  the  surety  who  had  joined  in  the  bond,  and  against  Duress  only 

whom  there  had  been  no  duress  practised.  (6)  *^o*d»  **»«  ^^^ 

And  it  is  the  same  in  a  court  of  equity :  for  though  a  man  be  arrested  by  ^g^,. 

due  course  of  law,  yet  if  a  wrong  use  be  made  of  it,  as  compelling  him  to 

execute  deeds  not  before  thought  of,  a  court  of  equity  will  consider  it  as  a 

duress,  and  relieve  him.  (7) 


V.  Form  of£onds. 

It  is  essential  to  the  nature  of  a  bond  that  it  be  written  or  printed  on   Fobm  of 
paper  or  parchment ;  and  it  will  not  be  a  valid  instrument  if  the  materials      ^^^^' 
used  consbt  of  wood,  stone,  leather,  or  cloth.  (8) 

(1)  Wooden  v.  CM/tW,*BulL  N.  P.  172.         (5)  1  Rol.  Abr.  Dures  d'Emprisonraent 
(a.)  (B.)  687.      Sumner  v.  Ferryman^  Str.  917. 

(2)  Barsham  \.  BuUock,  10  A.  &  £.  23.  (6)  Huscomb  v.  Standing,  Cro.  Jac.187. 
Qii<sre,  Whether  the  plea  operated  as  a  denial         (7)  I  £sp.  N..P.    209.    cit.   NicholU    v. 
both  of  the  carrying  to  the  tavern,  and  of  NichoUst  Atk.  409. 

the  consent,  or  only  of  the  consent  ?  (8)  Co.  Litt.  35.  (b.)  229.  (a.)     Com. 

(3)  Clay t.  Ass.  77.  Dig.   Fait  (A.  1.).     Broi    Abr.  Obligation, 

(4)  Bac.  Reg.  22.  cit.  BulL  N.  P.  1 73.  (a.)     30.  67.      F.  N,  B.  122. 
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Debt  ok  Bond.       <<  Where  bonds  are  not  sufficiently  explicit)  or  where  their  language,  if 

construed  literally^  would  be  nonsense^  we  must  endeavour  to  discover  tlie 
intent  of  the  obligor,  and  be  guided  thereby."  (1) 

Bonds  being  merely  acknowledgments  of  a  debt,  it  is  not  necessary  that 
they  should  be  expressed  to  be  deeds,  but  may  be  in  any  form,  if  the  lan- 
guage will  admit  a  construction,  that  the  party  making  it  intended  to 
acknowledge  his  liability  (2);  therefore  a  letter  of  attorney  (3),  and  an 
acknowledgment  written  on  a  page  of  a  book^  whereto  a  seal  was  lUffixed  (4)» 
have  been  respectively  holden  to  constitute  good  bonds* 

As  to  what  amounts  to  a  sufficient  acknowledgment: — A  direct  acknov- 
ledgment  has  been  holden  to  constitute  a  bond,  as  '<  I  acknowledge  to  owe" 
A.  B.,  for  which  payment  I  bind,  &c.  (5).  And  every  deed  that  expresslj 
recognises  a  debt  in  the  obligor  (6);  as  ^  concede  vohis  soherey"  &c.(7);  or 
if  it  be  in  the  imperfect  tense,  as  "  /  have  agreed"  to  pay,  &c  (8);  or  when 
the  bond  was  **  I  am  content  to  give  to  W.  lOLf"  &c  (9);  and  even  the  ex- 
pression, **  I  shall  pai//*  &c  are  sufficiently  explicit  of  the  obligation. 
So  a  deed  acknowledging  a  legal  liability  to  pay  money,  as  where  the 
obligor  acknowledges  that  he  has  in  his  hands  money  belonging  to  an- . 
other  (10);  or  a  memorandum  of  a  loan  accompanied  by  a  promise  to  pay 
the  lender.  (11) 

There  are  only  three  things  essentially  necessary  to  a  bond,  viz.  writing, 
sealing,  and  delivery. 

As  to  signing,  that  circumstance  was  not  necessary  in  former  times;  and 
the  Statute  of  Frauds  does  not  extend  to  bonds,  for  no  estate  or  interest  in 
lands  is  immediately  created  by  them  (12);  therefore  the  variance  in  the 
name  signed  and  the  name  in  the  obligation  is  not  material,  because  sab- 
scribing  b  no  essential  part  of  the  bond.  (IS) 

Sealing  seems  to  be  an  indispensable  requisite  (14*);  and  if  the  seal  of  the 
obligor  be  removed,  the  bond  is  vacated  as  to  that  party.  (15)  The  sealing 
of  a  joint  bond  by  one  of  two  partners,  but  in  the  presence  and  with  the 
sanction  of  the  other,  is  binding.  (16) 

The  delivery  being  merely  indicative  of  the  obligor's  intention  to  adopt 
the  bond  as  his  deed,  it  is  settled,  that  if  such  design  can  be  shewn  by  cir- 
cumstances (17)^  the  bond  will  be  obligatory  on  the  party  without  any  formal 
act  or  verbal  declaration  that  the  party  intends  to  deliver.  (18)  Hence,  if 
the  obligor  take  up  a  bond  placed  or  thrown  on  a  table,  with  intent  to 
deliver  it,  that^  will  constitute  a  valid  delivery.  (19) 


Signing. 


Sealing. 


Delivery. 


(1)  Per  cur.  in  Cromwell  y^Grmudetif  12 
Mod.  194.  Holt,  123.  502.  1  Ld.  Baym. 
SS5.     2  Salk.  462. 

(2)  Bro.  Abr.  67.     Co.  Litt.  137.  139. 

(3)  Ftynumth  (CotmU»9  of)  ▼.  TAro^mor- 
totiy  3  Mod.  153.     Comb.  87. 

(4)  Fox  V.  Wrig?tt,  Cro.  Elix.613. 

(5)  Hardman  ▼.  JbAii,  ibid.  886. 

(6)  Anon*  Dyer,  21. 

(7)  2  Rol.  Abr.  Obligation  (D.),  146. 

(8)  Bedowu*  etue,  I  Leon.  25. 

(9)  KetteWs  cote,  S  ibid.  119.     ' 

(10)  Anon,  Dyer,  21. 

(11)  2  Rol.  Abr.  Obligation  (D.),  146. 
22  Edw.  4.  22.  (a.)  Dyer,  22.  (b.)  Shaw 
▼.  Sherwood,  Cro.  Eliz.  729.  F.  Moore^ 
667.     Owen,  127.     Yelv.  23. 


(12)  4  Cruiae*8  Dig.  100. 

(13)  CromweR  ▼.  Grunsden,  2  Sdk.  468. 

(14)  Dyer,  19.  (a.)  Southwd  r,  Bnit», 
Cro.  Elii.  571.  AMhmore  ▼.  Afpl^,  Cro.  Jae. 
420.  Goddard'e  com,  2  Ca  5.  Grt»  v. 
Cubit,  1  Vent  70.  Vitfiany,Campiom,\  Silk. 
141.      Woodcock  ▼.  Morgan,  6  Mod.  S06. 

(15)  Cb&MT.  iVoMcr,  IB.  &C68S. 

(16)  ^ofl  V.  2>ifMferoiZZe,  4  T.  R.  SIS. 

(17)  Kegme  ▼.  Gwdaton,  1  Lev.  14a 

(18)  Co.   Litt  36.  (a.)     2  BoL  Ahr. 
Faits  (K.),  24.  (S.)  28. ;  Graunti  (D.),  45. 

(19)  ^iitoii  ▼.  ChatAerlam,  Owen,  95. 
Cro,  Elix.  122.    1  Leon.  14a    1  Inst.  1S6. 

(a.) 
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If  a  bond  appear  to  have  been  signed  by  the  obligor^  and  has  on  it  a  seal^   I^ket  om  Bonn, 
it  is  for  the  jury  to  determine,  whether,  they  can  infer  from  the  evidence, 
that  all  the  formalities  which  the  law  requires  were  complied  with.(l) 

A  bond  may  be  executed  by  any  person  on  behalf  of  the  obligor,  pro- 
vided such  person  be  duly  authorised  by  deed,  or  the  obligor  subsequently 
recognise  the  agent's  act ;  and  it  may  be  delivered  to  any  other  person  as 
well  as  the  obligee.  (3) 

The  design  of  delivery  being  an  absolute  transfer  of  the  power  or  right 
conferred  by  the  deed,  a  delivery  to  a  stranger  will  produce  the  usual 
effect  (S),  even  although  it  was  intended  not  to  have  operation  till  after  a 
condition  was  performed.  (4)  But  where  a  stranger  receives  a  bond  as  an 
escrow,  the  peculiar  nature  of  that  mode  of  delivery  prevents  the  application 
of  the  general  rule*  (5) 

It  is  not  necessary  in  any  case  at  common  law,  that  a  proof  of  matter  of  One  credible 
fitct  should  be  made  by  more  than  one  witness,  for  a  single  testimony  of  one  ^^.^^^  ^^f. 
credible  witness  is  sufficient  to  prove  any  fact ;  and  the  authorities  cited  in  u,y  fiu^ 
1  Inst.  6.  (b.)(6)  in  support  of  an  opinion  to  the  contrary,  do  not  warrant 
the  opinion  which  is  there  founded  on  them.  (7) 

VI.  The  Stamp. 

By  stat.  55  Geo.  3.  c  184*.  sched.  1.  tif  Bond,'*  bonds  given  as  a  security  Tbi  Sxaut, 
the  payment  of  any  **  definitive  and  certain  sum  of  money  "  are  to  have  the 
following  stamps : — 

£ 
If  not  exceeding  50/1  (8)        .....        i 

If  above  50^  and  not  exceeding  100/.  -  -  -  1 

100  200  -  -  -  2 

200  300  -  -  -  S 

300  500  -  .  -  4. 

500(9)  1000  ...  5 

(1)  Talboi  ▼.  Hodton,  7  Taunt.  S51.     2  obligee  on  a  day  named,  according  to  a 
Manfa.  527.  proviso  contained  in  a  conditional  surrender 

(2)  Perk.  Fait,  137.     Com.  Dig.  Fait,  of  eren  date,  whereby  A.  (not  the  obligor 
(A.  3.).  in  the  bond)  surrendered  to  the  obligee  cer^ 

(3)  2  RoL  Abr.  Feffinent(D.)y  2.  tain  copyhold  lands  for  securing  payment 

(4)  Ibid.Faits(L,M.),25.    I  Lev.  152.  of  the  same  sum,  was  held  to  require  a 

(5)  Co.  Litt  36.  (a.)    2  RoL  Abr.  Faits  12.  stamp,  although  it  bore  no  stamp  de- 
(M.),  25.  noting  the  payment  of  the  <mI  vdUyrem  duty 

(6)  Co.  Litt.  6.  (b.)  on  the  surrender,  and  the  latter  was  not  pro- 

(7)  Ar  Holt  C.  J.  in  Shattv  v.  Friend^  duced.      Quin  y.  mng,  1  M.  &  W.  42.     4 
Carth.  142.  BowL  P.  C.  736.     A  bond  and  mortgage 

(8)  Where  a  bond  was  stamped  with  a  deed  being  given  to  secure  the  same  sum, 
20b.  stamp,  which  after  reciting  that  the  defen-  are  executed  at  the  same  time,  but  are  dated 
dant  had  sold  a  term  of  21  years  in  a  public-  on  different  days,  the  mortgage  deed  bear- 
house  for  lOOOL,  contained  a  condition,  that  ing  an  ad  valorem  stamp,  the  bond  a  1^ 
the  defendant  was  not  to  convert  it  into  a  stamp :  —  It  was  held,  that  the  bond  was 
wine  vaults  under  a  penalty  of  500iL :  —  It  improperly  stamped,  fof  the  words  of  the 
was  held  to  be  a  suiBcient  duty,  because  exempting  clause  are  **  bearing  even  date." 
such  a  bond  cannot  be  termed  a  security  for  Wood  v.  Norton,  9  B.  &  C.  885.  55  Geo.  3. 
a  definite  sum,  where  it  is  a  penalty  which  c.  184.  sched.  tit  "  Bond.** 
might  cover  a  number  of  breaches,  and  (9)  A  bond,  conditioned  to  pay  10007.  on 
where  the  sum  itself  is  payable  only  upon  a  a  day  five  years  from  the  date,  and  to  pay 
eoDtingent  event;  neither  was  it  for  the  re.  inteiWt,  half  .yearly  in  the  meantime,  only 
payment  of  a  definite  sum.  Hughu  v.  requires  a  stamp  for  the  amount  of  the  prin- 
Kiuff,  1  Stark.  119.  A  bond,  conditioned  dpal  sum  of  lOOOJL  Foreman  v.  /eyes,  5  C. 
for  payment  of  a  sum  of  money  to  the  &  P.  419.     A  bond  was  given  for  20002., 


s. 

d. 

0 

0 
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0 

0 

0 

0 

0 

0 

0 
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0 

£ 

f. 
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6 

0 

0 

7 
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0 

8 

0 

a 

9 

0 

0 

12 

0 

0 

15 

0 

0 

20 

0 

0 

25 

0 

0 
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DiBr  oM  Bond.  If  above    1000/.  and  not  exceeding  2000/.  - 

Stat.  55  Geo.  8.                        2000  3000 

*^-^8^-                                 3000  4000  - 

4000(1)  5000  . 

5000  10,000  - 

10,000  15,000  - 

15,000  20,000  - 

20,000  -•-.-. 

0 

Bonds  given  as  a  security  for  the  repayment  of  any  sum  or 
sums  of  money  to  be  thereafter  lent^  advanced,  or  paid, 
or  which  may  become  due  upon  an  account  current, 
together  with  any  sum  already  advanced  or  due,  or  with- 
out, where  the  total  amount  of  the  money  secured,  or  to  be 
ultimately  recoverable  thereupon,  shall  be  uncertain  and 
without  any  limit  (2)  -  -  -  -  -2500' 

Bonds  not  otherwise  charged  nor  expressly  exempted  from 
duty(S)    - 1  15    O 

Where  any  such  bond,  together  with  any  schedule,  receipt, 
or  other  matter  put  or  indorsed  thereon,  or  annexed  there- 
to, shall  contain  2160  words  or  upwards,  there  shall  be 
charged  for  every  entire  quantity  of  1080  words  contained 
therein,  over  and  above  the  first  1080  words,  a  further 
progressive  duty  of  -  -  -  -  -150 

StaL  5  Geo.  4.       Stat  5  Geo.  4.  c  41.  has  repealed  the  stamp  duty  on  bail  bonds,  replevin 

bonds,  bonds  by  petitioning  creditors  of  bankrupt,  and  the  assignment  of 
all  such  bonds. 

the  condition  of  which,  after  reciting  that  arising  from  paying  bills,  &c.  for  a  country 

A.  B.  had  opened  an  account  with  D.,  £.,  banker ;  a  stipulation  was  inserted  in  the 

F.,  and  G.  as  bankers,  and  that  the  bankers  condition,  that  the  whole  amount  of  moneys 

had  agreed  to  discount  bills,  and  pay  in  to  be  ultimately    recoverable    should    not 

advance  for  A.  B.  any  sum  not  exceeding  exceed  the  sum  of  lOOOf.  :  —  Held,  that  the 

1000/.  in  the  whole,  was  that  A'.  B.  and  C.  bond  did  not  require  a  ^SL  stamp.    Uogd  ▼. 

should  satisfy  and  pay  the  bankers  all  such  Heatheatej  1  C.  &  M.  336.     3  Tyrw.  309^ 
sums  as  they  should  advance  on  account  of        (3)  A  bond  to  secure  damages  to  be  re- 

the  accepting  or  paying  any  bills,  &c.  toge-  covered  upon  a  new  trial,  and  the  costs  of  the 

ther  with  such  lawful  charges  and  allow-  action,  in  the  event  of  the  result  of  a  second 

ances  for  advancing  and  paying  such  bills  as  action  proving  similar  to  that  of  the  first  acticm, 

are  usually  charged  by  bankers  in  such  cases,  only  requires  a  35s.  stamp  as  a  bond  not  other- 

and  interest :  — Held,  that  this  being  a  bond  wise  charged.    Lopez  v.  De  Tatietj  8  Taunt, 

to  secure  not  only  1000/.,  but  a  furUier  sum  71 2.   Where,  by  a  bond.  A.,  as  principal,  and 

for  the  bankers*  charges  for  commission,  &c  B.,  as  surety,  were  jointly  and  severally  bound 

the  stamp  of  5L  required  by  stat.  55  Geo.  3.  to  pay  to  the  creditors  of  C.  14s.  in  the  pound 

c.  184.  sched.  part.  1.  tit.  **  Bond  given  to  on  the  amount  of  their  debts;  and  by  the  same 

secure  a  sum  exceeding  500L  but  not  ex-  bond  A.  was  bound  to  indemnify  B.  against 

ceeding  1000/.,"  was  not  sufficient.     Dick-  all  loss  by  reason  of  his  becoming  surety : 

son  V.  CcuSf  1  B.  &  Ad.  342.  —  Held,  that  a  stamp  of  R  I5s.  was  suffi- 

(1)  A  bond  conditioned  to  secure  pldn-  cient  in  amount  for  this  instrument,  and 
tifl^  to  the  extent  of  5000/.,  which  was  held  that  it  did  not  require  a  second  stamp  on 
to  guarantee  a  running  account  which  plain-  account  of  A.*s  obligation  to  indenmify  B., 
tiffs  had  with  a  third  person,  and  not  to  be  the  whole  being  one  transaction.  AnmtM' 
discharged  by  the  first  payment  of  5000/.,  dale  v.  Paitism,  9  B.  &  C.  919.  A  bond 
only  requires  a  9/.  stamp,  and  not  a  25/.  conditioned  for  the  payment  of  money  and 
stanip  as  a  security  of  an  unlimited  extent,  interest,  and  also  for  the  performance  of  col- 
under  stat.  55  Geo.  3.  c.  184.  WUUama  v.  lateral  acts,  requires  onJy  the  ad  t?(dorem 
J?ato/tn#on,  3  Bing.  71.  R.  &  M.  233.  11  stamp  appropriated  to  the  principal  sum, 
Moore,  362.,  et  vide  Thomson  v.  Coo^e,  8  where  that  stamp  exceeds  the  1/.  15«.  which 
ibid.  588.  the  collateral  matter   would   require   if  it 

(2)  A  bond  was  given,   conditioned   to  stood  alone.     Deardtn  v.  Binnsy  1  M.  &  IL 
secure  a  London  banker,  from  tlic  balance  130. 


c.  41. 
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A  bond  conditioned  for  the  production  of  a  box  containing' the  subscrip-   "Dewp  oh  Bond. 
tioDs  of  a  friendly  society,  has  been  held  to  be  within  the  exemption  in  stat. 
33  Geo.  3.  c.  54.  s.  4.,  and  that  it  need  not  be  stamped.  (1) 

If  a  bond  be  conditioned  for  the  payment  on  a  certain  day,  being  a  year 
from  the  date,  of  a  certain  sum,  with  interest  thereon,  at  the  rate  of  SL  per 
eenty  a  stamp  covering  the  amount  of  the  principal  is  sufficient.  (2) 

If  several  persons  bind  themselves  in  a  penalty  by  one  bond,  conditioned 
for  the  performance  by  each  and  every  of  them,  of  the  same  matter,  one 
stamp  only  is  requisite  (3);  for  it  is  all  one  transaction.  A  bond  condi- 
tioned for  the  payment  of  an  annual  rent  for  a  definite  period  ought  to  be 
stamped  according  to  the  aggregate  amount  of  the  whole  rent  secured.  (4) 

Where  several  persons  are  bound  under  one  penalty  for  the  performance  of  Number  of 
the  same  matter,  one  stamp  is  sufficient  (5),  because  the  bond  must  be  con-  stamps  where 

.  '^  \   y  there  are  8eve» 

sidered  as  single.  ral  obligors. 

It  is  sufficient  if  the  instrument  bear  a  proper  stamp  when  it  is  produced  Time  of  stamp- 
upon  the  trial,  although  it  was  not  stamped  when  it  was  executed,  or  ^^^' 
when  produced  on  a  former  occasion  (6);  and  the  adversary  cannot  shew 
that  the  instrument  was  not  stamped  when  made  (T)^  unless  the  commis- 
sioners are  expressly  prohibited  from  affixing  a  stamp.  (8) 

By  Stat.  55  Geo.  3.  c.  184.  s.  10.  it  is  enacted^  '<  that  instruments  for  or  Stat  55  Geo.s. 

upon  which  any  stamp  or  stamps  shall  have  been  used,  of  an  improper  de-  ^'^^'  ^  *^' 

nomination  or  rate  of  duty,  but  of  equal  or  greater  value  in  the  whole  with  Effect  of  bond 

,  °  being  impro- 

or  than  the  stamp  or  stamps  which  ought  regularly  to  have  been  used  thereon,  periy  stamped. 
shall  nevertheless  be  deemed  valid  and  effectual  in  the  law,  except  in  cases 
where  the  stamp  or  stamps  used  on  such  instruments  shall  have  been  specially 
appropriated  to  any  other  instrument,  by  having  its  name  on  the  face  thereof.*' 

If  the  stamp  be  insufficient,  it  is  ground  of  nonsuit  (9);  but  the  objection 
must  be  taken  at  the  trial,  before  the  instrument  is  read. 

Articles  of  agreement  under  seal  cannot  be  received  in  evidence,  being 
stamped  with  an  agreement  stamp  of  the  same  value,  but  differently 
formed.  (10) 

VII.  Recital  and  Condition  of  a  Bond, 

The  extent  of  the  condition  of  a  bond  may  be  restrained  by  the  recitals,   Recital  and 
though  the  words  of  the  condition  import  a  larger  liability  than  the  recitals   C<wdition  of 
contemplate.  (11)    But  the  recital  will  not  qualify  the   condition,  if  it 
appear  from  the  whole  instrument,  the  parties  did  not  so  intend.  (12) 

Any  words  by  which  the  intention  of  the  parties  can  be  discovered,  are  Intention  of 
sufficient  to  make  a  condition  of  a  bond,  for  if  the  words,  though  im-  ^^  Parties 

'  o  govern  the 

proper,  should  be  construed  void,  and  not  a  condition,  then  the  obligation  construction. 

(1)  Carier  v.  Bond,  4  Esp.  N.  P.  C.  253.  (8)  Roderick  v.  HoviljS  Camp.  103. 

(2)  Dixon  V.  Robinsonj  1  M.  &  R.  115.  (9)  Carter  v.  Bond,  4  Esp.  N.  P.  C.253. 
5  C.  &  P.  96.  Attree  v.  Jnteomb,  2  M.  &  S.  88.     Scott  v. 

(3)  Bowen  ▼.  Ashley,  1  N.  R.  274.  AUsopp, 2  Price, 20,    ffughetv.  Kxng,\  Stark, 

(4)  Attree  v.  Anscomb,  2  M.  &  S.  88.,  vide  119. 

Collins  T.  Collins,  2  Burr.  820.      ffalcot  v.  (10)  Farr  v.  Price,  1  East,  55,     Cham- 

Goulding,8  T.  R.  126.      WUhughby  r.  Sunn-  berlain  v.  P&rter,  1   N.  R.  30.      Taylor  v. 

ton,  6  East,  550.  Hague,  2  East,  414.     Aitckeson  ▼.  Sharland, 

(5)  Bowen  v.  Ashley,  1  N.  R.  274.  God-  1  Esp.  N.  P.  C.  292.  Bex  v.  Keynsham 
son  Y.  Forbes,  I  Marsh.  531.  (Inhtxb.  of),  5  East,  309. 

(6)  Rex  V.  Chester  {Bishop  of),  Str.  624.  (11)  Pearsanr.  Summerseit,  4  Taunt,  593. 
Rogers  V.  James,  7  Taunt.  147.  2  Marsh.  485.  (12)  Parker  v.  Wise,  6  M.  &  S.  239. 

(7)  Robson  v.  Hatt,  Peake*8  N.  P.  C.  173. 
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Dbbt  ok  Bond. 


Where  the  con- 
dition consists 
of  different 
parts,  some  of 
which  are  only 
lawful. 


Impossible  and 
Illegal  con- 
ditions. 


Omission  of 
the  usual  con- 
clusion of  a 
condition. 


would  be  single,  and  of  force  against  the  obligor,  though  he  had  perfprmed 
the  condition  of  it,  according  to  the  intention  of  the  parties,  and  the  con- 
dition being  for  the  benefit  of  the  obligor  will  be  construed  favourably. 
Mr.  Sergeant  Williams  in  his  note  to  Butler  y.  Wigg€(\)  says,  "With 
respect  to  impossible  or  void  conditions,  the  following  distinction  has  been 
taken,  —  that  where  the  condition  is  underwritten  or  indorsed,  that  is  only 
void,  and  the  obligation  is  single ;  but  where  the  condition  b  part  of  the 
lien  itself,  and  incorporated  therewith  (as  in  a  recognisance  by  bail),  if  the 
condition  be  impossible,  the  obligation  b  void."  (2) 

When  the  condition  of  a  bond  is  entire,  and  the  whole  is  against  law,  It 
is  void.  But  where  the  condition  consists  of  several  different  parts,  some 
of  which  are  lawful,  and  others  not,  it  is  good  for  so  much  as  is  lawful,  and 
void  for  the  rest  If  a  bond  be  given  with  a  condition  to  do  a  thing  against 
an  act  of  parliament,  and  also  to  pay  a  just  debt,  the  whole  bond  is  void, 
because  the  letter  of  the  statute  makes  it  void,  and  it  is  strict  law. 

Where  the  condition  of  a  bond  is  originally  impossible,  the  bond  is  ab- 
solute. Where  the  condition  is  originally  illegal,  the  bond  is  void.  Where 
the  condition  subsequently  becomes  impossible  by  the  act  of  the  obligor,  or 
of  a  stranger,  the  bond  b  forfeited.  Where  it  becomes  impossible  by  the 
act  of  the  obligee,  the  bond  is  saved.  (3) 

A  bond  b  good,  with  a  condition  to  be  forfeited,  if  defendant  shall  hireC. 
so  as  to  give  him  a  parish  settlement  (4) 

If  there  be  an  omission  of  the  usual  conclusion  of  a  condition,  viz.  that 
then  the  obligation  shall  be  void,  yet  the  condition  b  good ;  and  it  is  a 
good  defeasance  of  the  bond ;  for  insensible  and  repugnant  words  shall  be 
rejected;  (5) 


Bond  void  bt 
matter  sub- 
SEQUENT. 

Condition  of  a 
bond  possible 
at  the  time  of 
making,  but 
subsequently 
rendered  im< 
possible. 


Where  eondi- 
tion  of  bond 
consists  of  two 
parts  in  thej 
disjunctiye» 
and  one  be- 
comes impos- 
sible. 


YIII.  Bond  void  by  Matter  subsequent. 

If  the  condition  of  a  bond  be  possible  at  the  time  of  making  (as  if  the 
condition  be  that  I.  S.  shall  marry  A.  B.  within  a  month),  but  before  the 
time  comes  it  becomes  impossible,  first  by  the  act  of  God  (as  if  A.  B.  die 
within  the  time) ;  or  secondly,  by  the  act  of  the  obligor  himself  (as  if  he 
marry  her  himself) ;  or  thirdly,  by  the  act  .of  law  (as  by  A.  B.  marrying 
another,  so  that  to  marry  I.  S.  would  be  contrary  to  law) :  in  all  these 
cases  the  obligation  is  saved  and  the  bond  void.  (6) 

But  if,  as  previously  observed^  the  condition  of  a  bond  be  impossible  at 
the  time  of  making,  as  that  the  obligor  shall  go  to  Rome  in  a  day,  the 
bond  is  not  void,  but  \a  single,  that  is,  for  the  payment  of  money  without 
any  condition.  (7) 

If  the  condition  of  a  bond  consist  of  two  parts  in  the  disjunctive,  and 
both  are  possible  at  the  time  of  the  bond  (as  where  it  was  that  the  de- 
fendant should  either  purchase  to  the  use  of  I.  S.  his  heirs,  &c.  lands  of  a 
certain  value,  or  leave  to  the  said  I.  S.  by  legacy,  or  otherwbe,  money  to 
such  an  amount,  that  then,  &c.),  and  one  becomes  impossible  by  the  act  of 
God,  the  obligor  b  not  bound  tp  perform  the  other  part^  for  the  condition 


(1)  1  Saund.  66. 

(2)  PuOerton  ▼.  Agnew,  1  Salk.  172. 

(3)  AiuM.  cit.  in  Buwick  ▼.  SwindeBa  (in 
error),  5  N.&M.S78. 


(4)  Whiting  yr.Punch4ird,SWi\B.  SO. 

(5)  1  Saund.  66.  n.  1. 

(6)  Co.  Litt.206.  (a,  b.) 

(7)  Ibid. 
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is  for  the  benefit  of  the  obligor>  and  he  has  his  option  to  perfonn  either  Dm  ox  Bond. 
part  to  save  his  condition ;  and  when  deprived  of  one  by  the  act  of  God, 
he  cannot  be  called  upon  to  perfonn  the  other.  (1) 

But  where  the  impossibility  does  not  proceed  from  the  act  of  God,  the  Where  the  im- 
impossibility  of  performing  one  part,  will  be  no  excuse  for  not  performing  po8»t»hty  does 

the  other.  (2)  from  the  act  of 

GocU 

IX,  Effect  of  Penalty. 

The  sum  inserted  in  the  bond  as  a  penalty  to  secure  the  performance  of  Errxcr  or 
the  condition,  is  generally  double  the  amount  of  the  sum  intended  to  be  ■^^''^^* 
secured  by  the  instrument ;  and  as  it  is  considered  to  be  a  compensation  for 
the  breach  of  the  contract,  the  reservation  of  a  greater  sum  is  allowed,  and 
it  is  not  usurious  within  stat.  4  Anne,  c  16.,  because  it  is  in  the  power  of 
the  borrower  to  avoid  the  paymebt  of  the  money  reserved  as  a  penalty,  by 
paying  the  principal  at  the  day  appointed.  (3) 

In  some  cases  the  penalty  may  be  the  only  criterion  as  to  the  sum  to  be  Where  penalty 
recovered :  thus,  where  an  action  was  brought  by  the  trustees  of  a  charity,  Sie^riterbn  as 
instituted  for  the  purpose  of  advancing  money  to  put  out  apprentices  to  to  the  sum  to 
small  trades,  ll  per  cenL  to  be  paid  for  the  loan  for  the  first  year,  and  2i.  ^  demanded. 
per  cent*  the  following.  Lord  Mansfield  said,  ^  Though  in  common  in- 
stances the  debt  is  the  substance  and  real  demand,  and  the  penalty  only  the 
security  and  the  shadow,  yet  here,  this  being  a  regulation  to  secure  the 
fund  to  a  public  charity,  lending  money  on  very  kind  and  beneficial  terms, 
for  the  encouragement  of  industry  and  advancement  of  young  persons  in 
trade,  and  by  the  smallness  of  the  interest  and  possibility  of  losses,  the 
fund  being  likely  in  its  nature  to  fail,  were  it  not  for  the  incidental  aid  of 
the  penalties,  the  penalties  themselves  are  substance  and  not  form,  and  a 
forfeiture  of  the  bond  subjected  to  the  penalties,  and  not  to  payment  of  the 
mere  sum  only,  because  there  are  special  conditions  by  which  they  received 
a  special  benefit'*  (4) 

Where  there  is  a  bond  for  payment  of  rent,  the  bond  is  only  a  security 
to  the  amount  of  the  penalty.  (5)  If  a  man  agree  not  to  do  an  act,  and  Equitable 
enter  into  a  bond,  with  a  penalty  to  be  forfeited  on  his  doing  it,  the  penalty  ^^^' 
is  never  to  be  considered  as  the  price  for  doing  such  an  act ;  but  the  court 
will  relieve  by  injunction,  until  the  actual  damage  sustained  shall  be  ascer- 
tained by  an  issue.  (6)  If  an  instalment  secured  by  bond  be  not  paid  on 
the  day,  the  bond  is  forfeited,  and  the  penalty  is  the  debt  in  law.  (7)  A 
bond,  conditioned  for  the  payment  of  a  certain  sum  with  interest,  may  be 
put  in  suit  without  a  previous  demand  of  payment.  (8) 

But  a  bond,  whereby  the  obligor  bound  himself  ''  in  the  sum  of  20^  to 
be  paid  yearly,"  is  not  like  a  bond  with  a  penalty  which  can  be  forfeited, 
and  so  become  a  debt  in  law.  (9) 


(1)  Lawfhter'9  aue,  5  Co.  21.  (b.)  (7)  Judd  ▼.  Evam,  6  T.  R.  S99.     S.  P. 

(2)  Da  Cotta  ▼.  DavU;  1  B.  &  P.  242.  Coq/^  v.  HewU,   1  Wils.   80.       Talbot  v. 
(S)  Biaioti*9  COM,  5  Co.  69.     BaberU  v.     Hodwn^  2  Marsh.  527.     7  Taunt  251. 

TVeMyjM,  Cro.  Jac  509.  (8)  Gibba  v.  Southaan,  3  N.  &  M.  155.     5 

(4)  Amom.  Lofit  555.  B.  &  Ad.  911. 

(5)  WhiU  y.  Seaiy^  Doug.  49.  (9)  MorrcaU  t.  Gwgh^  7  B.  &  C.  206.     1 

(6)  Hard^  ▼.  Martin^  1  Cox,  26.  M.  &  R.  41. 
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Dkbt  on  Bond« 

Alteration  in 
Bond. 

Material  alter* 
ation. 


Immaterial  al- 
teration. 


Alterations  by 
a  stranger. 


Removing  the 
seal. 


X.  Alteration  in  Bond. 

If  the  bond  be  altered  by  the  obligee^  although  but  in  an  immaterial 
pointy  he  vacates  the  deed.(l) 

Where  in  debt  on  bond,  the  defendant  on  oyer  discovered,  that  a  material 
erasure  had  been  made  in  the  condition,  and  pleaded  non  est  factum,  and 
the  plaintiff,  perceiving  the  erasure  to  be  detected^  countermanded  the 
notice  of  trial,  the  court  refused  to  impound  the  deed.  (2) 

In  a  bond  conditioned  "  for  the  payment  of  one  hundred  pounds  by  in- 
stalments, till  the  full  sum  of  one  pounds  be  paid,"  the  word  hundred 
having  been  omitted  in  the  second  place  where  it  occurred  in  the  con- 
dition :  —  It  was  held,  that  the  insertion  of  it  by  a  stranger  was  an  imma- 
terial alteration,  and  did  not  avoid  the  instrument  (3) 

But  although  this  alteration  did  not  avoid  the  instrument,  yet  it  made 
such  a  variance  between  the  oyer  and  the  condition,  as  precluded  the  plain- 
tiff from  recovering.  (4) 

An  alteration  by  a  stranger  in  an  immaterial  point  will  not  avoid  the 
instrument ;  but  it  is  said  to  be  otherwise,  if  a  stranger  alter  it  in  an  essen- 
tial particular ;  for  the  witnesses  cannot  prove  it  to  be  the  deed  of  the  party 
where  there  is  any  material  variation  (5),  as  where  the  date  is  erased  after 
the  delivery.  (6) 

The  act  of  taking  one  seal  from  a  several  bond,  will  not  destroy  its  effects 
on  the  other  persons.  (7) 


SiMONIACAL 
BOKDS. 


SiMOMT  DB- 
FINED. 


Stat.  SI  Euz. 
c.  6. 


XI.  Simoniacal  JBonds. 

Bonds  whose  consideration  is  malum  prohibitum  are,  bonds  given  for 
a  simoniacal  consideration ;  bonds  whose  consideration  is  usurious ;  bonds 
given  for  the  sale  of  offices ;  bonds  given  for  money  won  at  play. 

Simony  is  the  corrupt  presentation  of  any  one  to  an  ecclesiastical  benefice, 
for  money,  gift,  or  reward. 

It  was  by  the  common  law  a  very  grievous  crime ;  and  is  so  much  the 
more  odious,  because,  as  Sir  Edward  Coke  observes,  it  is  ever  accompanied 
with  perjury,  for  the  presentee  is  sworn  to  have  committed  no  simonj. 
However,  it  was  not  an  offence  punishable  in  a  criminal  way  at  the  conunoa 
law  (8),  it  being  thought  sufficient  to  leave  the  clerk  to  ecclesiastical  cen- 
sures. But  as  these  did  not  affect  the  simoniacal  patron,  nor  were  efficacious 
enough  to  repel  the  notorious  practice  of  the  thing,  divers  acts  of  parlia- 
ment have  been  made  to  restrain  it  by  means  of  civil  forfeiture^. 

By  Stat  31  Eliz.  c.  6.  for  the  avoiding  simony  and  corruption  in  pre- 
sentations, collations,  and  donations  of  and  to  benefices,  xiignities,  pre- 
bends, and  other  livings  and  promotions  ecclesiastical,  and  in  admissions, 


(1)  Bull.  N.  P.  267.  Leyjield^i  case,  10 
Co.  92.  Pigot't  casCy  1 1  ibid.  27.  j^nu 
V.  BateMon,  6  Bing.  110. 

(2)  Selby  v.  Greene^  6  Mod  233. 

(3)  ITawfh  V.  Bussell,  1  Marsh.  214.  311. 
5  Taunt.  707. 

(4)  Ibid. 


(5)  Pigofs  case,  1 1  Co.  27.  Bull.  N.  P. 
267.  Com.  Dig.  Fait,  1.  Markhm  r. 
GonastoH,  Cro.  Eliz.  626. 

(6)  MatthewsorCs  ccue,  5  Co.  23. 

(7)  CoIKns  V.  Prosser,  1  B.  &  C.  682. 

(8)  Oldbtury  v.  Gregory,  F.  Moore,  564. 
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institutions,  and  inductions  to  the  same,  it  was  enacted  by  sect.  5.,  "  That  Dux  ow  Bokd. 
if  any  person  or  persons  (1),  or  bodies  corporate,  shall,  for  money,  reward, 
gift,  profit,  or  benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any  pro- 
mise, agreement,  grant,  bond,  covenant,  or  other  assurances  of  or  for  any 
money,  &c.  directly  or  indirectly  present  or  collate  any  person  to  any 
benefice  with  cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical,  or 
give  or  bestow  the  same  for  any  such  corrupt  cause  or  consideration,  every 
such  presentation,  &c.  and  every  admission,  institution,  investiture  and 
induction  thereupon  shall  be  void ;  and  it  shall  be  lawful  for  the  crown  (2) 
to  present,  &c.  to  such  benefice,  &c.  for  that  one  turn  only ;  and  every 
person,  &c«  that  shall  give  or  take  such  money,  &c.  or  take  or  make  any 
such  promise,. &c.  or  other  assurance,  shall  forfeit  double  the  value  of  one 
year's  profit  of  such  benefice,  &c. ;  and  the  person  so  corruptly  taking, 
&c  such  benefice^  &c.  shall  thenceforth  be  adjudged  a  disabled  person  to 
have  the  same."  (3) 

By  sect  6.,  if  any  person  shall  for  money,  &c.  other  than  lawful  fees,  or 
for  any  promise,  &c.  or  other  assurance  for  money,  &c.  directly  or  indirectly 
admit,  institute,  instal,  induct,  invest,  or  place  any  person  in  or  to  any 
benefice  with  cure  of  souls,  dignity,  prebend,  or  other  living  ecclesiastical, 
every  such  offender  shall  forfeit  double  the  value  of  one  year's  profit  of  such 
benefice,  &c. ;  and  the  same  benefice,  &c  shall  be  void ;  and  the  patron, 
&c.  shall  present  or  collate  unto  the  same,  as  if  the  party  so  admitted,  &c. 
were  dead. 

But  no  title  to  confer  or  present  by  lapse,  will  accrue  upon  any  voidance 
until  six  months  next  after  notice  given  of  such  voidance,  by  the  ordinary 
to  the  patron.  (4) 

By  sect.  8.,  if  any  incumbent  of  any  benefice  for  cure  of  souls  shall  cor. 
Tuptly  resign  or  exchange  the  same,  or  corruptly  take,  for  the  resigning 
or  exchanging  the  same,  directly  or  indirectly,  any  pension,  money,  or 
benefit  whatsoever,  that  then  as  well  the  giver,  as  the  taker  thereof,  shall 
lose  double  the  value  of  the  sum  so  given,  the  one  moiety  as  ^ell  thereof, 
as  of  the  forfeiture  of  double  value  of  on^  year's  profit  to  the  crown,  and 
the  other  to  him  that  will  sue  for  the  same,  by  action  of  debt,  bill,  or  in-^ 
formation,  in  any  of  the  superior  courts  of  record. 

Every  contract  made  for  or  about  any  matter  or  thing  which  is  prohi-  Every  contract 
bited  and  made  unlawful  by  any  statute  is  a  void  contract,  although  the  sta-  prohibited  by 

st&tute  is  ft  TOid 

tute  itself  doth  not-  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on  oontract,  al- 

the  offender ;  because  a  penalty  implies  a  prohibition,  though  there  are  no  though  the 

prohibitory  words  in  the  statute.    As  for  instance  in  the  case  of  simony,  ^**^"^  it  ^^i 

the  stat  31  Eliz.  c.  6.  only  inflicts  a  penalty  by  way  of  forfeiture,  but  doth  be  so. 

not  mention  any  avoiding  of  the  simoniacal  contract,  yet  it  hath  been 

always  held  that  such  contracts,  being  against  law,  are  void.  (5) 

Under  stat  31  Eliz.  c.  6.,  if  the  church  be  void,  a  bond  given  for  the  Bonds  given 

purchase  of  the  presentation  is  simoniacal  and  void.  (6)  where  the 

*^  church  u  void. 

(1)  Usurpers,  as  well  as  persons  having  the  corrupt  contract,  he  shall  not  be  a4judged 
titlie  to  present  or  collate,  are  within  this    a  disabled  person.     3  Inst.  154. 

statute.     1  Inst.  120.  (a.)    3  ibid.  153.  (4> Sect.  7. 

(2)  If  the  corrupt  presentation  or  col-  (5)  Stats.  31  Eliz.  c.6.  and  12  Anne,st.  2r 
latioD  is  by  an  usurper,  then  the  king  shall  c.  12.  Per  Holt  C.  J.  In  BarUeit  v.  Fiaor, 
not  present,  but  the  right  patron.     3  Inst.  Carth.  252. 

153,  154.     1  ibid.  120.  (a.)  (6)  Baktr  v.  nogen^  Cro,  Eliz.  788, 

(3)  'Where  the  presentee  is  not  privy  to 


1248 


DEBT, 


Dkbt  on  Boim. 

For  the  next 
presentation, 
the  incumbent 
being  in  ex- 
tremis. 

Sale  of  per- 
petual advow- 
8on. 

Purchase  of 
the  advowson 
in  fee,  the  in- 
cumbent being 
in  estremit. 


Bonds  for  pay- 
ment of  an  an- 
nuity. 

Stat  12  Anne, 
St  2.  c.  1 S.  8.  2. 

Presentations 
during  incum- 
bency. 


Father  pur- 
chasing next 
presentation  of 
a  living  as  a 
provisiofl  for 
his  son. 

To  pay  money 
to  charitable 


Where  the  con- 
dition of  the 
bond  is  to  en- 
force what  it  is 
the  duty  of  the 
incumbent  to 
perform. 


If  it  be  given  for  the  neni  presentation^  the  incumbent  being  in  extremis, 
it  is  simony.  (1) 

If  a  perpetual  advowson  be  sold  when  the  church  is  void,  the  next  pre- 
sentation will  not  pass,  and  if  the  next  avoidance  only  be  sold  after  the 
death  of  the  incumbent,  the  sale  is  altogether  void.  (2) 

But  the  purchase  of  the  advowson  in  fee,  the  incumbent  being  on  his 
death  bed,  and  in  fact  dying  the  next  morning,  is  not  simony ;  for  an  ad- 
vowson is  a  temporary  and  valuable  right,  and  so  capable  of  sale,  and  not 
simony,  particularly  where  it  appeared  that  such  was  not  known  to  the 
person  presented.  (3)  So  the  purchase  of  a  next  presentation,  although 
the  incumbent  was  in  extremis,  within  the  knowledge  of  both  contracting 
parties,  but  without  the  privity  of  or  a  view  to  the  nomination  of  the 
particular  clerk  who  was  afterwards  presented,  is  not  void.  (4) 

Bond  for  payment  of  an  annuity  in  consideration  of  a  resignation  of  living 
b  simony,  and  void  by  stat  31  Eliz.  c  61.  (5) 

Respecting  presentations  during  incumbency  it  is  enacted  by  stat. 
12  Anne,  st  2.  c.  12.  s.  2.,  that  if  any  person  shall  for  money  or  profit,  in 
his  name  or  that  of  any  other,  procure  the  next  presentation  to  any  living 
ecclesiastical)  and  shall  be  presented  and  collated  thereupon,  every  such 
presentation  shall  be  void,  imd  such  agreement  shall  be  deemed  a  simoniacal 
contract  But  to  this  are  certain  exceptions,  which,  though  founded  on 
decisions  previous  to  the  statute,  still  are  law.  (6) 

If  a  father  purchase  the  next  presentation  of  a  living  as  a  provision  for 
his  son,  it  is  not  simony,  and  this  though  the  son  was  present  at  the  making 
of  the  agreement,  for  a  father  is  bound  to  provide  for  his  son.  (7) 

Bonds  given  to  pay  money  to  charitable  uses,  or,  as  in  Baker  v.  Jfotcn- 
ford(S)f  that  the  person  presented  should  pay  10/.  yearly  to  the  son  of  the 
late  incumbent  while  at  the  university  on  receiving  the  presentation,  are 
not  simoniacal,  provided  the  patron  or  his  relations  are  not  benefited,  as 
it  would  be  if  the  10/.  had  been  reserved  to  the  patron's  son ;  for  it  is  es- 
sential to  simony,  that  the  person  presenting  does  it  from  some  corrupt 
motive  of  profit  to  himself. 

In  general,  where  the  condition  of  the  bond  is  to  enforce  what  it  is  the 
duty  of  the  incumbent  to  do,  such  shall  be  deemed  '<  legal."  As  where  in 
debt  on  a  bond  against  the  defendant  as  incumbent  of  Worm  Hill  in  Derby- 
shire, the  condition  of  the  bond  was,  that  he  should  constantly  and  dulj 
reside  at  the  curacy-house  in  and  upon  the  curacy,  or  in  default  of  such 
residence  he  should  resign  within  a  month  after  request;  and  that  he 
would  not  commit  or  suffer  any  waste  or  dilapidations  on  the  house,  lands, 
&c.  during  the  time  he  should  continue  curate.  This  condition  was,  on 
demurrer,  adjudged  to  be  good  and  legal,  as  being  for  the  purpose  of 
securing  a  performance  'of  those  duties^  which  by  law  he  was  bound  to 
discharge.  (9) 


(1)  WineheombeY.Winekuier(Biihopof), 
Hob.  165. 

(2)  Fox  ▼.  Chetter  (Biikop  of),  6  *Bmg, 
17. 

(3)  Barret  t.  Glubb,  2  W.  Black.  1052. 

(4)  Fox  V.  Chetter  (Bishop  of),  D.  P. 
(in  error),  6  Bing.  1. 


(5)  ronge(Clerh)  ▼.  Jones,  B.  R.  £.  2S 
Oeo,  3.  B.  P.  B.  190.  Dampier*^  MSS. 
L.  I.*L.  cit  Sdw.  N.  P.  562. 

(6)  Rex  V.  Efy  (Bishop  of)  2 W.  Black.  80. 

(7)  Smith  ▼.  ShObonm,  Cro.  Elis.  685. 

(8)  Noy,  142. 

(9)  Bagshaw  T.  Bossky,  4  T.  R.  78. 
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General  resignation  bonds^  or  bonds  conditioned  to  resign  at  the  request  ObbtokBond. 
of  the  patron,  without  expressing  the  object  for  which  such  resignation  is  Wbere  general 
intended,  are  illegal  and  void.  ^'^***  ^  ««»?- 

Although  such  general  bonds  of  resignation  were  formerly  held  to  be 
legal  upon  the  presumption,  that  they  might  be  to  enforce  some  duty  from 
the  incumbent,  which  was  not  contrary  to  law.  (1) 

In  Partridge  v.  Wkiston  (2),  which  was  debt  on  bond  from  the  defendant  Specid  bond 
on  his  presentation  to  a  living,  conditioning  to  resign  it  when  the  patron's  nyi^^-^fjJJ^our 
«on  was  ordained  and  could  be  presented,  and  the  defendant  relied  on  the  of  one  of  two 
agreement  being  simoniacal,  the  court,  on  demurrer,  gave  judgment  for  hrothen. 
the  plaintiff.     But  in  Fletcher  v.  Sondes  (Lord)(S)i  a  special  bond  for  re- 
mgning  a  living  in  favour  of  one  of  two  brothers  of  the  patron  was  holden 
to  be  void,  for  the  first  time,  in  the  House  of  Lords. 

The  legislature,  however,  considering  that  persons  who  had  been  parties 
to    such    engagements,  would  suffer   great  hardship  unless   they  were 
relieved  from  the  penalties  to  whieh  they  had  erroneously,  but  not  wil- 
Mly,  rendered  themselves  liable  by  stat.  7  &  8  Geo.  4.  c.  25.,  enacted^  that  no  Stat.  7&  8  Geo. 
presentation  to  any  spiritual  office  made  before  9th  April,  1827>  should    '  ^'  ^' 
be  void,  on  account  of  any  agreement  to  resign,  when  a  person,  or  one  of 
two  persons  specially  named,  became  qualified  to  take  the  same.    And  Stat  9  Geo.  4. 
by  Stat,  9  Geo.  4.  e.  94.,  engagements  entered  into  after  28th  July,  1828,  ^'  ^' 
for  the  lesignation  of  any  spiritual  office,  being  a  benefice  with  cure  of 
jM>uls,  dignity,  prebend,  or  living  ecclesiastical,  to  the  intent  to  be  mani- 
foted  in  such  engagement,  that  any  one  or  two  persons  specially  named, 
being  other  by  blood  or  marriage  than  an  uncle,  son,  grandson,  brother, 
nephew,  or  grand  nephew  of  patron,  as  mentioned  in  the  second  section, 
shall  be  presented,  are  good  in  law,  and  the  performance  of  the  same  may 
also  be  enforced  in  equity. 

A  bond  given  by  a  schoolmaster  of  an  ancient  public  school,  who  had  a  ^nd  by  a 
fireehold  in  his  office,  to  resign  at  the  request  of  the  patron,  is  good  in  J^i^^^the 
Jaw ;  though  equity  may  resUuin  if  improperly  used.  (4)  request  of  the 

patron. 


XII.  Usurious  Bonds.  »  Usurious 

Bonds. 

Stat  57  Hen.  8.  c  9.  repealed  all  previous  enactments  respecting  usury,  statutes  for  tha 
restricted  the  legal  rate  of  interest  to  \Oper  cent,  per  annum,  and  imposed  repression  of 
a  penalty  on  such  as  should  take  more. 

This  statute  was  repealed  by  stat  5  &  6  £dw.  6.  c.  20.,  which  prohibited 
the  taking  of  any  interest 

Stat  IS  Eliz.  c.  8.  repealed  stat  5&6  Edw.  6.  c.  20.,  thereby  reviving 
the  first-mentioned  statute,  and  avoiding  all  contracts  on  which  more  than 
Sper  cent  was  reserved  as  usurious. 

(1)  Pbrfe    V.  CotUmU  (Earl),    Str.  227.         (2)  4T.  R.  859. 
SaMnffUm  t.  Wbod^   Hutt.   111.     London,         (9)  D.  P.  April  9.  1827. 
(Biakop  4^r.  FyUshe,  D.  P.  May  30.  1783.         (4)  Legh  Jr.  Lewis,  1  East,  391. 
Cuimiiigham's  Law  cf  Simony,  2  Bro.  P.  C.   ■ 
211. 
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DcbtokBoitd. 


Provisions  in- 
troduced in 
Stat.  12  Aaae, 
c.  16. 


What  is  avd 
is  not  usukt. 


To  constitute 
usury,  there 
must  be  a  loan 
and  forbear- 
ance. 

Sale  of  goods. 


Stat.  21  Jac.  1.  cl7.  reduced  the  rate  of  interest  to  8  per  centf  sbiL 
12  Car.  2.  c.  13.  to  6  per  eenty  and  stat  12  Anne,  c  16.  toSperotnt. 

The  foregoing  statutes  of  Charles  and  Anne  are  essentially  the  same  as 
the  statute  of  James,  which  contains  substantially  the  same  proyisions  ba 
^e  statutes  of  Elizabeth  and  Henry  VIII.,  consequently  those  decisions 
which  have  occurred  since  the  ISth  of  Elizabeth  are  applicable  to  the 
present  law. 

Two  independent  provisions  are  embodied  in  stat.  12  Anne,  c.16.:— ^ 
1.  That  no  person  upon  any  contract  shall  take,  accept,  or  receive  for 
the  loan  of  money  or  other  commodities  above  the  rate  of  5  per  cent 
per  annum,  under  penalty  of  forfeiture  of  treble  the  money  lent,  one  half 
to  the  crown,  and  the  other  moiety  to  him  that  will  sue  for  the  same. 

2.  That  all  bonds,  contracts,  or  assurances,  whereby  there  shall  be  re- 
served or  taken  above  the  rate  of  5per  cent,  per  annumy  shall  be  utt^y 
void. 

In  order  to  make  at  once  the  assurance  void  and  to  incur  the  penalty, 
the  contract  must  be  for  usurious  interest,  and  usurious  interest  most  be 
taken ;  but,  on  the  one  hand,  the  penalty  may  be  incurred  without  avoids 
ing  the  contract ;  and,  on  the  other,  the  contract  may  be  avoided  with- 
out incurring  the  penalty.  Thus,  if  a  bond  be  given  for  the  payment 
of  a  just  debt,  and  it  is  afterwards  agreed  that  the  mcmey  secured  by  the 
bond  shall  remain  in  the  hands  of  the  obligor  at  usurious  interest^  and 
such  interest  be  Utken,  the  penalty  is  incurred,  but  the  bond  is  good.{l} 
But  if  a  man  contrad  for  usuriousi  yet  takes  only  legal  interest,  the  aa« 
surance  is  void,  though  the  penalty  is  not  incurred.  (2) 

Several  evasions  have  been  attempted  of  the  usury  statutes,  but  the  eoorts 
have  uniformly  supported  their  spirit,  for  however  disguised  the  agreement 
might  be,  if  in  fact  it  was  usurious,  it  has  been  held  to  be  void.  (9) 

To  constitute  usury,  there  must  be  a  loan  and  forbearance ;  therefore, 
the  acceptor  of  a  bill  which  had  some  time  to  run,  paying  it  beforehand, 
but  deducting  more  than  would  be  the  legal  interest  for  that  time,  waa 
held  not  to  be  guilty  of  usury.  (4) 

Where  the  defendant  sold  to  the  plaintiff  goods  of  the  value  of  20JL,  and 
it  was  agreed,  that  the  plaintiff  should  pay  tor  them  within  six  months  34/., 
this  was  held  to  be  usurious  (5) :  so  also,  where  the  lender  of  money  com- 
pelled the  borrower  to  take  goods  at  a  price  considerably  above  their  valoe 
in  the  form  of  a  sale^  and  afterwards  had  them  repurchased  at  a  lower  price 


(1)  Femd  ▼.  Shaen,  1  Saund.  292. 

(2)  Fi$her  q.  t  ▼.  BeatUy^  Doug.  223.  I 
Saund.  295.  To  an  action  by  indoi^ee 
agaidst  acceptor  of  a  bill  of  exchange  pay- 
able three  months  after  date,  it  is  no  defence 
(since  stats.  3  &  4  WiU.  4.  c  98.  s.  7.,  and  7 
Will.  4.  and  1  Vict  c.  80.)  that  defendant, 
being  indebted  to  plaintiff  on  an  account 
stated,  it  was  agreed  between  plaintiff^ 
drawer,  and  defendant,  that  plaintiff  should 
forbear  payment  of  the  debt  for  three  months; 
that  defendant  should  pay  to  plaintiff  a  cer- 
tain sum  larger  than  interest  at  5  per  cent, 
per  annum  for  such  forbearance;  that  the 
bill  should  be  made,  accepted,  and  indorsed 


to  plaintiff  as  a  security  for  payment  of  tlib 
debt  at  the  end  of  three  months ;  and  that 
the  said  sum  was  in  fact  paid  by  defendant* 
and  the  bill  made,  accepted,  and  indorsed  to 
plaintiff  in  putsusnce  of  such  agreenftent. 
Kin^  V.  Braddon,  10  A.  &  £.  675.  A  Icma 
of  money  at  more  than  5  per  cent  upon  the 
Security  of  a  deposit  of  a  lease,  a  wdntmt  of 
attorney,  and  a  promissory  note,  is  not  pro- 
tected by  stat.  3  &  4  WiH.  4.  c  98.  i 
Berrington  ▼.  Coflu,  5  Bing.  N.  C.  332. 

(3)  Bwrttm't  ease,  5  Co.  69.  (b.) 

(4)  Barclay  q.  L  ▼.  Wainuiey,  4  East,  55^^ 

(5)  PetereovCt  case,  Cro.  EILe.  104. 


7. 


DEBT.  1251 

wliereby  ii6  reserved  to  himself  a  greater  profit  than  5  per  cerU.^  it  was  DzbtonBomd. 
oidjadged  to  be  usurious,  (1) 

And  where  illegal  interest  was  reserved  in  the  form  of  rent,  it  was  like-  Illegal  interest 
wise  held  to  be  usurious.  (2)  f^^ '"  ^* 

But  where  in  discounting  a  bill  a  person  gives  goods  in  part,  which  are 
charged  at  rather  a  high  price,  it  will  not  be  deemed  usury, « provided  that  bill  with  money 
the  price  is  not  so  exorbitant^  that  it  appears  to  be  for  the  purpose  of  reserv-  ^^  goods. 
ing  exorbitant  interest  under  its  colour.  (3) 

If  by  possibility  any  money  above  legal  interest  can  be  received^  and  that  If  from  the 
appears  on  the  &ce  of  the  contract,  it  will  be  deemed  usury ;  for  uncer-  ^^^JJ^^^e 
tainty  of  receiving  does  not  prevent  it  fnmi  being  so  deemed  an  usurious  legal  interest 

contract  (4)  ^^  received 

■»».  .  .,,.«A.«  1^.  "1  money,  it 

But  a  reservation,  whereby  the  lender  of  the  money  may  obtain  more  ^^  vitiate  the 
in  value  than  5  per  centy  but  may  also  receive  less,  so  that  on  the  face  of  contract 
the  instrument  it  does  not  appear  that  he  is  to  obtain  in  money  a  certain  Where  from  the 
advantage  above  5  per  cent  will  not  be  deemed  usury.  (5)  ^J  appear  that 

The  rule  is  in  general,  that  where  the  principal  is  safe,  and  the  interest  the  lender  is  to 
only  hazarded,  if  that  be  more  than  legal,  the  contract  is  usurious.  (6)  Sl'^tLr^"' 

Therefore  no  contract  will  be  deemed  usurious  in  which  the  lender  runs  above  sper 
the  risk  of  losing  his  prindpcUy  however  large  the  interest  reserved  may  be;  ^^^* 
as  in  the  case  of  lending  on  bottomry  or  at  respondentiaj  in  which  case,  ^}^^^  ^^^ 

^  *r  ^  '  '    principal  IS  safie, 

thoagh  the  interest  reserved  far  exceeds  what  is  legal,  yet  is  the  contract  and  the  interest 

good.  (7)  ^*"^y  haarded. 

But  if  it  appear,  on  the  whole  of  the  transaction,  that  a  loan  was  in-  Where  the  los» 
tended  under  colour  of  an.  annuity,  and  the  mode  of  annuity  was  forced  by  unoertidn^   ^ 
the  lender  on  the  borrower,  the  court  will  consider  it  as  usurious,  notwith- 
atanding  a  slight  colourable  contingency,  as  if  the  lender  at  the  end>of  a 
given  time  engage  to  supply  the  borrower  with  money  to  redeem.  (8) 

It  is  upon  the  ground,  that  the  principal  is  sunk  and  gone  from  the  Grant  of  an 
lender,  that  the  grant  of  an  annuity,  at  ever  so  great  an  under  price,  is  not  ^""^^^X- 
iisiiry(9);  and  though  there  be  a  certain  value  for  such  things,  and  the 
sum  given  much  below  it,  it  is  not  usury,  unless  there  be  some  secret  con- 
tract to  repay  the  principal.  (10) 

So  also  where  the  grant  was  in  the  form  of  an  annuity,  and  there  was  a 
clause  ia  the  deed,  that  the  borrower  might  repay  the  sum  given  for  the 
annuity  at  a  future  period,  the  court  held  it  not  to  be  usury,  although, 

(1)  Lowe  V.  WdBitr,  Boug.  708.  among  the  memhers,  and  the  member  who 

(2)  Btdo  V.  Sanderson,  Cro.  Jac  440.,  bid  highest  obtained  the  loan.  Defendant, 
▼ide  etiam  Doe  d.  Davidion  v.  Barnard,  1  a  member  of  the  society,  bid  15L  17«.  6d. 
Esp.  N.P.C.  Mauffhan  q.  1  v.  WaJker,  Peake's  for  the  loan  of  80/.,  the  15L  17«.  6dL  to  he 
N.  P.  C.  200.     Farr  v.  EUaton,  1  East,  92.  paid  in  addition  to  5  per  cenL  interest  on  the 

(S)  Bich  V.  Topping,  1  £ep.  N.  P.  a  176.,  90/.  :  —  It  was  held,  that  the  trans4btion 
▼ide  eCiam  Hogfer  v.  Edwards,  Cowp.  112.     was  not  usurious.     SUmt  v.  Barnes,  6  Bing. 


(Sr  B.)  V.  Yea  (Sir  W.),  1  B.  &  P.  N.  C.  18a 
144.  (6)  iSSsyer  v.  GImok,  1  Lev.  5.    S.  C.  nom. 

(4)  jBarfton  v.  Dmonham^  Cro.  Eliz.  642.  Soome  v.  Giten,  1  Sid.  27. 

CKaytoiiV  eoje,  5  Co.  7a     1  Esp.  N.  P.  212.  (7)  SharpUy   v.  Hnrrd,   Cro.  Jac.  208. 

(5)  Morisset  v.  King,  2  Buir.  891.     The  Chesterjield  (Earl  of)  y,Jansen  (Sir  Abra- 
members  of  a  benefit  society  raised  a  joint  iuxm),  1  Wils.  286.     1  Atk.  304. 

stock  fiind,  portions  of  which  were  firom  time        (8)  Bichards  9.  /.  v.  Broum,  Cowp.  770.  1 

to  time  advanced  to  members  of  the  society  E8p.N.  P.  213.  8  Bac  Abr.Usury  (C.),321. 

by  way  of  loap  at  5  per  cent,  interest ;  tlie  .  (9)  Per  Burnet  J.  in  1  Atk.  340. 
sums  to  ^dvaneed  were  put  up  to  competition        (10)  Tanfield  v.  Finch,  Cro.  EUz,  27. 
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DnroMBoND.  seemingly,  the  sum. advanced  was  a  loan  and  the  annuity  interest;  for 
the  repayment  was  casual,  and  depended  on  the  borrower  (the  grantor^ 

himself>  so  that  it  was  not  in  the  lender's  power  to  have  his  money  at  all 

events,  so  that,  as  to  him,  the  principal  was  gone.  (1) 
Pliauino.  The  offence  of  usury  u  completed  in  the  county  where  the  usurious 

interest  is  received,  and  the  offence  should  be  laid  there. 

To  debt  upon  bond,  the  defendant  may  plead  that  the  bond  was  given 

upon  an  usurious  contract 
Statute  against       fhe  statute  against  usury  cannot  be  given  in  evidence  on  the  general 
plnded.  issue,  but  must  be  pleaded  (2)^;  for  although  it  may  appear  to  be  usury  on 

the  condition,  yet  plaintiff  may  rectify  it  by  his  replication. 

It  \s  not  requisite  to  recite  the  statute  in  pleading  usury  (3),  but  in 

framing  the  plea,  it  should  state  '^  that  there  was  a  corrupt  agreement "  (4% 

and  which  should  be  particularly  set  forth  with  the  quanlum  of  interest 
Declaration  agreed  to  be  given.  (5)  The  agreement  should  correspond  with  the  evi- 
luteMTM^t!  ^^°ce,  as  in  other  cases  of  contract ;  for  in  a  case  where  the  agreement 
but  proof  of  an  was  for  the  forbearance  of  money  until  one  or  other  of  two  days,  and  the 
alternative         p^^^  instead  of  stating  it  in  the  alternative,  stated  it  as  an  absolute  for- 

agreement.  r  o 

bearance  until  one  of  those  days,  the  variance  was  holden  fatal.  (6)  The 
plea  must  likewise  aver,  that  the  agreement  waa  to  pay  such  a  sum  for 
giving  day  of  payment :  merely  stating  that  the  sum  agreed  to  be  given,  for 
giving  day  of  payment^  exceeded  the  rate  of  legal  interest^  is  not  suf- 
ficient (7) 
EviDiKci.  Xhe  usurious  contract,  like  any  other  contract,  must  be  proved  as  al- 

leged (8),  and  a  variance  as  to  the  quantum  of  usurious  interest  will  be 
fatal. 

But  it  is  sufiicient  to  prove  the  loan  or  forbearance,  according  to  ita 
substance  and  legal  effect 
Allegation  of  a       An  allegation  of  a  loan  of  a  specific  sum  of  money  is  satisfied  by  evi- 
ctsc  sum  of^     dence  of  a  loan  to  that  amount,  part  in  money  and  part  in  uncoined  gold 
money.  of  a  certain  definite  value,  which  the  borrower  agreed  to  take  as  cash.  (9) 

Interest  taken  Where  usurious  interest  has  l^een  taken  by  means  of  an  agent,  it  is  not 
^e^iT^  °^  ^  essential  to  call  the  agent  himself.  (10) 

Money  taken  Whether  the  sum  taken  under  the  name  of  commission  be  a  reasonable 
under  the  name  remuneration  for  trouble^  or  be  but  a  cloak  for  usury,  is  a  question  of  fact 
of  commission,    for  the  determination  of  a  jury.  (11) 

Competency  of  The  borrower  of  money  at  usurious  interest  is  a  competent  witness  for 
^witness.  ^1^^  plaintiff,  in  an  action  to  recover  penalties  from  the  lender.  (12) 

A  witness  to  prove  usury  in  a  contract  between  himself  and  the  de- 

a 

(1 )  Murray  ▼.  HareUngt  3  Wils.  390.  mises  were  worth  '20L  a  year,  granted  to  B. 

(2)  Per  cur.  in  HumberUm  ▼.  Howgil,  Hob.  an  annuity  of  20iL  for  SO  years  charged  upcm 
7S.  fFhdpdak^s  eiuef  5  Co.  119.  (a.)  Gtang  the  premises,  which  he  covenanted  to  be  of 
V.  SMfaintt  1  Lutw.  466.  the  recited  value.     A  proviso  was  added* 

(3)  Bro.  V.  M.  955.  cit  in  Com.  Dig.  that  so  soon  as  the  grantor  sfaoold  pay  the 
Pleader,  2.  (W.  23.)  consideration  money,  with  legal  interest  and 

(4)  NevitoH  ▼.  WkUhy,  Cro.  Car.  501.  costs,  the  deed  should  be  void:  •—  It  was 

(5)  Hinton  ▼.  Roffuy  2  Show.  394.  holden,  that  the  judge  was  eoneet  in  leaving 

(6)  TaU  V.  Wellinffs,  3  T.  R.  538.  to  the  jury  the  question  of  usury.     Af*Oorw 

(7)  Swale$  v.  Batanan,  Sir  W.  Jones,409.  miek  v.  Ferrier,  1  Hayes  &  Jones  ( Irish )» 

(8)  3Ws  V.  WeBimgs,  3  T.  R.  531.  12. 

(9)  J^orte  9.  f.v.i\irA€r,  I  Hen.  Black.  283.         (12)  AbnAamsq.tr.  Butm,4BvTT,925l. 

(10)  2  Stark.  £v.  861.  SmWk  q.  t  v.  Prager,  7  T.  R.  60.     Sptmeeley 

(11)  A.  by  deed  reciting  that  certain  pre-    q.t,  v.  De  WWaU^  7  East,  108. 
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feikdanty  cannot  l>e  cross-examined  as  to  other  contracts  'which  he  has   Dm  on  Bond. 
made  with  other  persons^  in  order  that  it  may  be  inferred,  if  he  answer  in  '~' 

the  affirmative^  that  the  contract  in  question  was  of  the  same  nature,  or  in 
order  to  contradict  him>  if  he  answer  in  the  negative.  (1) 


XIII.  Bonds  for  Ae  Sale  of  Office.  Bonos  roa  the 

Sal*  op  Op- 

By  Stat  5  &  6  Edw.  6.  c.  16.,   if  any  person  bargain  or  sell  any  office  or  rics. 
deputation  of  any  office,  or  any  part  of  them,  or  receive  money  or  profit,   S^t.  5  &  6 
or  take  any  promise  or  assurance  for  the  same^  which  office  shall  in  any       ^'  ^'  *^  ^^• 
wise  touch  or  concern  the  administration  or  execution  of  justice,  or  the 
receipt,  controlment,  or  payment  of  any  of  the  king's  treasure,  money,  rent, 
revenue,  auditorships,  or  surveying  any  of  the  king's  manors  or  lands,  or 
the  king's  customs,  or  any  administration  or  necessary  attendance  in  the 
custom-houses,  or  the  keeping  of  any  of  the  king's  fortresses,  or  which 
shaU  concern  any  clerkship  in  any  court  of  record  where  justice  is  to  be 
administered,  all  such  bargains,  agreements,  bonds,  and  assurances  shall 
be  void :  but  this  statute  was  not  to  extend  to  any  estate  of  inheritance, 
office  of  parkership,  or  the  keeping  of  any  house,  jMirk,  manor,  garden, 
chase,  or  forest. 

The  object  of  the  foregoing  statute  was,  that  public  offices  might  be   Object  of  the 
exercised  by  persons  of  skill  and  integrity,  and  that  they  might  take  only  '^^^^- 
their  l^al  fees ;  for  those  who  buy  their  offices,  will  be  apt  to  take  more 
than  their  legal  fees,  according  to  what  b  said  in  the  third  Institute  (2), 
**  they  that  buy  will  sell." 

**  Where  the  reservation  or  agreement  is  not  to  pay  out  of  the  profits,  but 
to  pay  generally  a  certain  sum,  it  must  be  paid  at  all  events,  and  such  bond 
is  void,  by  the  statute."  (3) 

The  office  of  registrar'  of  an  archdeaconry  is  an  office  within  this 
statute  (4),  because  it  is  an  office  concerning  the  adminbtration  of  justice. 
So  b  the  office  of  auditor  of  Wales  (5) :  and,  as  it  seems,  the  office  of 
under-sheriff*  (6) 

Where  a  plaintiff  had  procured  for  his  brother  (the  defendant's  tes-  Judgment  of 
tator)  a  place  in  the  excise,  by  his  interest  with  the  commissioners,  and  }^^^^^' 
the  testator  gave  him  a  bond  for  the  payment  of  lOL  a  year  during  hb  Law  ▼.  Law. 
life;  but  who  died^  having  omitted  payment  for  some  years  ^before  hb 
-death;  and  the  plaintiff  put  the  bond  in  suit;  — equity  relieved  the  de- 
fendant against  it,  as  occasioning  extortion,  corruption,  and  the  sale  of 
offices,  Lord  Chancellor  Talbot  observing,  that  "  Bonds  of  thb  nature  are 
highly  to  be  dbcouraged ;  merit,  industry,  and  fidelity,  ought  to  recomm^id 
persons  to  these  places,  and  not  interest  with  the  commissioners,  who,  it  b 
to  be  presumed,  had  they  known  from  what  motive  the  plaintiff  at  law 
•applied  to  them  on  behalf  of  hb  brother,  would  have  rejected  him.    The 
officer's  giving  moifey  to  a  friend  of  the  commissioners  for  hb  interest,  b 
altogether  as  bad  as  giving  money,  or  a  bond  for  money,  to  the  commissioners 


(1)  Spmusdtf  q.  «.  ▼.  Dt  WUktt,  7  East,        (4)   Woodwardr.  Foxe,3  Lev.289.  Layng 

106.     S  Stark.  Et.  862.  y.  Bitne,  Willes,  57  h 
.    (2)  P.  148.  (5)  Godo^n  ▼.  Tudor,  2  Salk.  468. 

(3)  Per  cur.   ia  Godolphtn,  ▼•  Tudor,  2  .    (6)  Browdng  y,  Halfordi  Freem.  J9i 
Salk.  468. 
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Pleading. 


themselves,  which  undoubtedly  would  have  been  relieved  against.  It  is  a 
fraud  on  the  public,  and  would  open  a  door  for  the  sale  of  offices  rdating 
to  the  revenue.  The  taking  away  from  the  officer  what  the  commissioners 
and  the  treasury  think  to  be  but  a  reasonable  reward  for  his  care  and 
trouble,  and  an  encouragement  to  his  fidelity^  must  needs  be  of  the  most 
pernicious  consequence,  and  induce  him  to  make  it  up  by  some  unlawful 
means,  such  as  corruption  and  extortion ;  and  though  the  excise  was  no 
part  of  the  revenue  at  the  time  of  making  the  stat  5  &  6  £dw.  6^  yet  there 
may  be  good  ground  to  construe  it  within  the  reason  and  mischief  of  the 
law,  which  b  rather  a  remedial  than  a  penal  one.'*  (1) 

Where  an  office  is  within  the  statute,  and  the  salary  is  certain,  if  the 
principal  make  a  deputation,  reserving  a  lesser  sum  out  of  the  salary,  and 
take  a  bond  conditioned  for  the  payment  of  such  lesser  sum,  such  bond  is 
not  within  the  statute.  (2) 

So  if  the  profits  be  uncertain,  arising  from  fees,  if  the  principal  make  a 
deputation,  reserving  a  sum  certain  out  of  the  fees*and  profits  of  the  office, 
it  is  good  (3) ;  for  in  these  cases  the  deputy  is  not  to  pay,  unless  the  profits 
rise  to  so  much ;  and  though  a  deputy^  by  his  constitution,  is  in  place  of 
his  principal,  yet  he  has  no  right  to  the  fees,  they  still  continue  to  be 
the  principal's ;  so  that,  as  to  him,  it  is  only  reserving  a  part  of  his  own,  and 
giving  away  the  rest  to  another.  (4) 

If  defendant  be  desirous  of  taking  advantage  of  stat  5&6  Edw.  6.  c.  16., 
he  must  plead  it  specially,  in  order  that  the  plaintiff  may  have  an  oppor- 
timity  of  shewing  that  he  is  within  the  exceptions  of  the  statute.  (5) 


Gaming 
Bonds. 

Stat.  9  Anne, 
c.  14.  s.  1. 


Stat.  5&6 
Will.  4.  c.  41. 


Flzadihg. 


XIV.  Gaming  Bonds. 

By  stat.  9  Anne,  c  14.  s.  1.,  all  notes,  bills,  bonds,  judgments^  mort^ 
gages,  or  other  securities  or  conveyances,  given  or  executed  by  any  person 
when  the  whole  or  any  part  of  the  consideration  of  such  securities  shall  be 
for  money  or  any  other  valuable  thing  won  by  gaming,  or  by  betting  on 
such  as  game,  or  for  repaying  any  money  knowingly  lent  for  such  gaming, 
or  lent  at  the  time  and  place  of  such  play,  to  any  person  who  shall  play- 
er bet,  shall  be  void.  And  when  such  securities  shall  affect  lands,  thej 
shall  enure  to  the  uses  of  such  persons  as  would  be  entitled  to  the  lands,  in 
«ase  the  person  incumbering  the  same  had  been  dead^  and  the  security  void. 

Stat  5^6  Will.  4.  c  41.  repeals  the  foregoing  stat  of  Anne,  as  far  aa 
respects  the  rendering  void  of  bills,  notes,  or  mortgages  given  for  money, 
won  by  gaming,  &c  and  enacts,  that  it  shall  have  the  same  effect  as  if  it 
had  provided  that  such  note,  bill,  or  mortgage  should  be  deemed  to  have 
been  made  for  an  iUegal  consideration ;  but  bonds  are  not  mentioned. 

In  a  plea  upon  stat  9  Anne,  c  14.  the  play  or  game  at  which  the  money 
rwas  lost  must  be  shewn,  because  it  is  matter  of  law.  (6)  And  the  par- 
ticular game  so  specified  must  be  proved.  (7) 


(1)  Law  ▼.  Law,  S  P.  Wms.  S91.     C.  T. 
T.  140. 

(2)  Vetfsm.mGodolphiny.Tudort^^tlk* 
468. 

(S)  Ibid.   CH^liford  v.  De  CardoneU^  ibid. 
466« 


(4)  Godolphinyr.  Tudor,  2  Salk.  468. 

(5)  Hornby  v.  Comford,  Fitz-Gib.  45. 

(6)  CoOfome  ▼.  Stdekdak,  Str.  493. 

(7)  Mazzinffhi  v.  SUpkmwm,  1  Camp.291< 
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XV.  Bands  in  Restraint  of  Trade^ 

The  general  rule  is  (1)^  that  all  restraints  of  trade^  which  the  law  so    Bonds  in  Re- 
much  favours,  if  nothing  more  appear,  are  bad ;  and  this  rule  is  laid  down  ^VadeI^  °' 
in  Mitchel  y.  Reynolds  (2) 

'  But  to  this  general  rule  there  are  some  exceptions ;  as  first,  that  if  the 
restraint  be  only  particular  in  respect  to  the  tinle  or  place,  and  there  be  a 
good  consideration  given  to  the  person  restrained,  a  contract  or  agreement 
upon  such  consideration  so  restraining  a  particular  person  may  be  good 
and  valid  in  law,  notwithstanding  the  general  rule ;  and  this  was  the  case  of 
MUchel  V.  Reynolds.  (S) 

*^  By  conmion  law,  any  person  may  carry  on  any  trade  in  any  place,  unless 
there  be  a  custom  to  the  contrary ;  and  if  there  be  such  a  custom,  then  a 
bye-law  in  restraint  of  trade,  warranted  by  such  custom,  will  be  good ;  but 
if  there  be  no  such  custom,  a  bye-law  in  restraint  of  trade  will  be  bad."  (4*) 

Where  an  obligor  was  to  purchase  certain  articles,  only  of  certain  persons, 
it  was  held  to  be  illegal.  (5)  So  a  bond  generally,  that  he  should  not  exer- 
cise his  trade^  is  void ;  but  not,  if  the  restraint  be  a  particular  restraint, 
founded  on^  a  valuable  consideration.  (6) 

It  is,  however,  impossible  to  lay  down  any  precise  rule,  as  to  the  limits 
within  which  a  person  may  restrict  himsdf  from  carrying  on  his  trade.  (7) 


ARK  TOID. 

I 


XVI.  Bonds  in  Restraint  of  Marriage,  Bonds  in  Re- 

straint OF 
Bonds  whose  conditions  are  in  restraint  of  marriage  are  void,  on  the  same  -  Marriage 

principle  of  impolicy,  as  those  in  restraint  of  trade. 

Thus,  where  the  defendant  gave  to  the  plaintiff  a  promise  of  marriage 
under  seal,  in  these  words,  '^  Hereby  I  promise  Mrs.  Catherine  Lave,  that  I 
will  not  marry  with  any  person  beside  herself:  if  I  do,  I  agree  to  give  her 
lOOCM.  N.  Peers.''  The  defendant  having  married  another,  was  sued  on 
this  covenant,  and  the  plaintiff  had  a  verdict ;  but  judgment  was  arrested, 
for  it  was  not  a  covenant  absolutely  to  marry,  but  to  restrain  the  defendant 
from  marrying  any  other  person,  though  the  plaintiff  was  not  bound  to 
marry  him;  and  so,  being  in  restraint  of  marriage,  was  adjudged  to  be 
void.  (8) 

Bonds  given  to  refund  part  of  a  marriage  portion  are  void,  as  fraudulent  Bonds  given  to 
on  the  contracting  parties.  (9)  refund  part  of 

or  \    /  a xnamage por- 

Bonds  given  to  each  by  a  man  and  woman  under  a  penalty,  to  marry  tion. 

ailer  the  death  of  the  father  of  one  of  the  parties,  are  void,  for  it  is  a  partial  Bonds  g^ven  by 

a  man  and  wo- 

(O'^jO^,  1111— 1116.  (6)  MUchd    ▼.  ReynoUt^   10  Mod.  130. 

(2)  1  P.  Wms.  181.  Chetman  v.  Nainby,  Str.  739.     2  Ld.  Raym. 

(3)  Per  WiUes  C.  J.  in  Gtmmaien  {Mat-  1456.  Hayward  v.  Young,  3  Chitt.  407. 
to-  of)  V.  FeUj  WiUes,  388.,  vide  etiam  GaU  Clerks  v.  Comer,  C.  T.  H.  53.  S.  C.  nom. 
V.  Real,  8  East,  S6.  Cohur  v.  Clark,  7  Mod.  230. 

(4)  P»  Bayley  J.  in  Clark  y.  Le  Cren^  (7)  Ibid.  e«  an/^,  1111—1116. 

9  B.  &  C.  58.     1  Stepbep8*s  Corporation         (8)  Lowe  v.  Fleers,  4  Burr.  2225. 
Acts,  418 — 428.  (9)   Turtan  v.  BensoH,  Str.  240. 

(5)  ThompwH    V.   JIarvejf,    1    Show,   2. 
Comb.  121. 
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DEBT  ON  Bow. 

.      — ^— »»l  If 

man  to  marry 
after  the  death 
of  one  of  their 
parents. 

Makriaqk 

Baokagk 

Bonds 

AEX  VOID. 


restraint,  and  fraud  on  the  parent,  and  tends  to  eneourage  the  disobedience 
of  children.  (1 ) 

Bonds  given  to  procure  a  marriage  with  any  person  are  voidy  for  in 
general  all  marriage  brokage  bonds  are  void.  (2) 

So  where  the  plaintiff  undertook  by  bond,  that  in  consideration  of  the 
defendant's  giving  his  consent  that  his  ward  should  marry  the  plaintiff^ 
he  would  release  all  sums  due  by  the  defendant  to  his  ward's  estate,  this 
bond  was  deemed  to  be  void.  (3) 


XVII.  Bonds  abridging  the  Rights  or  Powers  annexed  to  any  Office 

by  Law, 

Bonds  ABaiDG-  Where  particular  powers  or  rights  are  by  law  annexed  to  any  office^ 
^^"^^^m^^  bonds  limiting  or  abridging  the  exercise  of  tJiose  powers  are  void,  as  where 
ANNEXED  TO  thc  plalutiff,  who  was  sheriff  of  Hampshire,  on  his  appointing  a  person  as 
ANv  OracE  BY  under-sheriff,  took  a  bond  from  him  and  the  defendant  as  his  surety ;  one 

condition  of  which  was,  *'  that  the  under-sheriff  should  not  execute  any  ex- 
tent, liberate^  elegity  or  other  process  of  execution,  for  any  sum  above  20/« 
without  first  acquainting  the  plaintiff  (the  sheriff)  of  the  same,  and  getting 
his  special  warrant  for  the  execution."  To  debt  on  this  bond  the  defendant 
demurred^  when  it  was  resolved,  that  the  office  of  under-sheriff  is  of  long 
use,  and  as  deputy  to  the  sheriff  he  is  invested  with  all  the  rights  of  office 
of  the  sheriff  himself,  such  as  executing  process,  executions,  &c. ;  that'  the 
sheriff,  therefore,  cannot  make  an  under-sheriff  without  giving  him  those 
powers,  neither  can  he  abridge  him  of  any  part  of  them ;  that  this  condition^ 
therefore,  being  to  deprive  the  under-sheriff  of  one  of  the  rights  annexed 
by  law  to  his  office,  was  illegal  and  void.  (4) 


Immobal 
Bonds. 

Obligor  to  kill 
A.B. 

To  live  in  a 
state  of  forni- 
cation. 


Where  consi- 
deration is  prO' 
mium  pudoriM, 

Principles  hj 
which  courts  of 
equity  construe 
inmunral  bonds. 


XVIII.  Immoral  Bonds. 

m 

If  a  man  be  bound  in  an  obligation,  the  condition  of  which  is,  that  he 
shall  kill  A.  B.,  the  bond  b  void.  (5) 

If  the  consideration  of  a  bond  be  immoral,  the  bond  will  be  ill^al  and 
void.  Thus,  where  defendant's  intestate  gave  to  the  plaintiff  a  bond,  the 
condition  of  which  was,  that  the  plaintiff  should  live  with  him  in  a  state  of 
fornication,  and  that  he  should  leave  her  an  annuity  of  60/.  per  anrntm^  it 
was  held  to  be  a  void  bond.  (6) 

But  if  a  man  debauch  a  woman^  and  give  her  a  bond  as  a  recompense, 
or  as  a  provision  for  her  future  support,  it  iapr(smium  pudoriSf  and  good 

in  law.  (7) 

Courts  of  equity  are  influenced  by  similar  principles :  thus,  if  a  common 
strumpet  obtain  a  bond  from  an  inexperienced  person,  equity  will  set  it 
aside.  But  where  a  man  debauches  a  woman  and  gives  her  a  bond,  it  is 
prcemium  pudicUuBf  and  the  injury  a  sufficient  consideration ;  and  where 


(1)  WoodkoHte  ▼.  ShepUy,  2  Atk.  535.  (5)  O).  Litt  206.  (b.) 

(2)  HoU  V.  Potter,  3  Lev.  411.  (6)   Walker  ▼.  Perliim»9  3  Burr.  15(>8.     1 

(3)  HamaUmiDuhe of)  v.  MoHmm,  (Lord)^  W.  Black.  517. 

1  P.  Wms.  118.     1  Esp.  N.  P.  218.  (7)  Twner  v.  Fai^Aati,  2  WUs.  339.    Nye 

(4 )  NortoK (  SirDaniel) v.  .9iimneff>Hob.  1 2.  v.  Mitteiey,  6  B  &  C.  1 33. 
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ioch  a  bond  was  given,  and  the  obligor  by  deed  agreed  that  the  sum  should  Dm  ok  Boh d. 
be  hud  out  in  an  annuity  for  the  woman,  the  execution  of  the  bond  not 
being  proved,  the  party  failed  at  law,  but  equity  relieved  the  woman  to  its 
extent  from  the  recital  in  the  deed«(l) 


XIX.  Bonds  given  for  the  mAholding  of  Evidence. 

Bonds  given  for  the  withholding  of  evidence  are  illegal  and  void :  thus,  Bovds  oivnr 
where  the  defendant  and  others  being  indicted  for  perjury  by  one  Rudge,  ^*  "*■  ^'™' 
the  plaintiff  gave  his  note  to  Rudge  for  a  sum  of  money  to  induce  him  not  Evidence 
to  prosecute ;  and  the  defendant,  to  indemnify  the  plaintiff  against  the  note,  ^^^  illegal 
gave  the  bond  in  question.     Rudge  did  not  prosecute ;  and  the  plaintiff  ^^^  ^^"^* 
paid  him  the  amount  of  the  note,  and  then  sued  the  defendant  on  the  bond, 
who  having  pleaded  the  coDsideration,  it  was  resolved,  that  the  note  being 
given  for  an  illegal  purpose  (the  compromising  the  prosecution),  and  the 
bond  given  to  repay  and  secure  the  sum  paid  on  the  account  of  it,  the  bond 
illegal  and  void.  (2) 


XX.  7%e  Declaration.  The  Dbcla*. 

ATIOK. 

'    The  venue  is  transitoiy. 

Where  a  party  with  whom  a  bond,  simple  contract,  or  other  mere  per^  Venvc 
sonal  contract  was  nuide,  has  assigned  his  interetf  therein  to  a  third  person,  Paeties. 
the  latter  cannot  in  general  sue  in  his  own  name;  the  interest  Id,  and  Assignee  of 
remedy  upon,  personal  contracts  being  choses.in  action^  which  are  not,  in  m^t'^e^'^  ^ 
general,  assignable  in  law,  so  as  to  give  the  assignee  a  right  of  action  in  his 
own  name,  but  he  must  proceed  in  that  of  the  assignor,  or,  if  he  be  dead,  in 
the  name  of  his  personal  representative.  (3) 

The  crown  is  an  exception  to  this  rule,  for  it  can  always  either  grant  or 
receive  a  chose  in  action  by  assignment  (4) 

If,  however,  an  express  promise  or  contract  to  pay  the  debts^  or  perform  Where  asaignee 
the  contract,  be  made  to  the  assignee  of  the  chose  in  action  in  consideration  ^^I'ood  ^^J 
of  forbearance,  or  in  respect  of  ^y  other  new  consideration,  such  assignee 
may  proceed  in  hb  own  name,  declaring  upon  such  promise  and  new  con- 
sideration.  (5) 

r  If  a  person  enter  into  a  bond  or  deed  by  a  wrong  name,  he  should  be  Description  of 
sued  by  such  name,  and  it  will  not  be  correct  to  declare  against  him  in  his  P*^^ 
real  name^  although  there  be  an  averment  tl^t  he  executed  the  instrument 
by  the  untrue  description.  (6)    The  mis-spelling  of  a  name  is  not,  however, 
material,  if  the  two  names  be  of  the  same  sound.  (7)    The  reversing  or 
transposing  the  order  of  Christian  names,  as  <'  Richard  John,"  instead  of 

•  (1)  AnMandak(^MorchiUmM9of)v.  Sanity  (Sort),  8  T.  R.  595.     Price  r.  Seaman,  4 

SP.  WnM.4S3.  B.&C.  595. 

(S)  Maeom  ▼.  Watki»t,  2  Vent  109.     CoU  (6)  Gould  ▼.  Bamee,  3  Taunt  504.    Afoy- 

Um»  r.BlamierH,  2  Wils.  344.  ebfom  ▼.  Ptilmentim  (Lord)  S  C  &  P.  474. 

•    (S)  ForfAy.  5ltaRto»,lSaund.210.    SjpKdt  1  M.  &  M.6.     Bonner  v.  WUkineom,  S  B. Sc 

▼.  Bcwlesf  10  East,  281.     Doe  d.  Dnroure  r.  A.  682. 

JoMCf,  4  T.  R.  SIO.     JokntOM  t.  CoUingt,  1  (7)  Rex    ▼.   Shaiespeare,   10   East,    83» 

fiast»  104.  Eidon  ▼.  Sdia,  1  Chitt  15.  IHckinson  ▼.  Bowes,  16  ibid.  110.    AhUboi  ▼• 

(4)  Dyer.  SO.  (b.)  pL  206.  Beneditio,  2  Taunt  401. 

(5)  1  Saund.210.  ».  h     Butee  y.JDwUop 


}S58 


DEBT. 


Statkmbiit  op 
Causk  of  Ac- 

TIOK. 


Pkbt  oil  Bowk  ^  John  Rifihard,''  was  oonsidered  a  misnomer,  and  might  have  been  pleaded 

in  abatement  before  staL  3  &  4  Will.  4.  c.  42.  &  ll^  which  abolished  pleas 
of  misnomer  in  abatement,  and  gare  a  defendant  a  remedy  by  summons  to 
compel  the  plaintiff  to  state  the  correct  name  in  his  declaration.  (1) 

The  declaration  upon  a  bond  does  not  state  the  inducement  or  statement 
of  the  consideration  upon  which  the  contract  was  founded :  thus,  in  debt 
upon  a  bond  the  dedantion  states»  **  tibat  the  defendant,  on  &c.  by  his 
certain  writing  obligatory,  sealed  with  his  seal,  and  now  shewn  to  the  court 
here,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  plaintiff  in 
the  sum  of  ■  ■  /.,  to  be  paid  to  the  plaintiff,"  and  then  assigns  as  a  breach 
the  non  payment  of  that  sum. 

The  breach  of  the  condition  of  a  bond,  otherwise  well  assigned,  is  not 
vitiated  by  the  super-addition  of  immaterial  allegations.  (2) 

If  the  condition  of  the  bond  be,  **  that  A.  shall  not  embezzle  any  money 
that  shall  come  to  his  hands  on  account  of  his  master,"  it  is  necessary,  in 
an  action  against  the  obligor,  to  state  in  the  breach,  what  particular  sum  of 
money  was  embezzled,  and  how  or  from  whom  it  was  received.  (3) 

Where  the  obligor  of  a  post-chU  bond  craved  oyer^  and  set  out  the  con- 
dition, it  was  holden,  that  it  was  not  necessary  for  the  obligee  to  aver  the 
death  of  the  person  at  whose  decease  the  money  secured  by  the  bond  was 
to  become  payable.  (4) 

In  debt  upon  bond  for  the  penalty^  where  there  are  alternative  parts  of 
the  condition,  the  plaintiff  must  confine  himself  to  a  particular  breach.  (5^ 


Immaterial  al« 
legations. 

Embenlement 
of  money. 


Not  requisite 
to  arer  the 
death  of  a  per- 
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AlternatiTe 
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Thb  Flkad- 

IXGS. 
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Reg.  Gen.  H. 
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pBarORMAMCK. 

Where  act  to 
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transitory. 


For  the  per- 
formance of  a 


1.  The  Pleadings. 

If  breaches  are  assigned  in  the  declaration,  the  defendant  may  take  issue 
upon  them,  and  the  subsequent  proceedings  are  then  the  same  as  in  ordinary 
cases.  (6) 

By  Reg.  Gen.  Hilary  Term,  4>  WilL  4.,  the  plea  of  mm  est  jbctum  only 
operates  as  a  denial  of  the  execution  of  the  bond  in  point  of  fact :  all  other 
defences  must  be  specially  pleaded,  indudiug  matters  which  make  the  bond 
absolutely  void,  as  well  as  those  which  render  it  voidable. 
•  In  debt .  upon  an  obligation  without  any  condition,  accord  and  satisfac- 
tion must  be  pleaded  to  have  been  by  deed.  (7) 

If  the  act  to  be  done  by  the  obligor  is  in  its  nature  transitory,  and  no 
time  is  limited  for  that  purpose,  it  ought  to  be  performed  in  a  convenient 
time,  and  a  request  is  not  necessary.  But  if  the  condition  be  for  the  per- 
formance of  an  act  that  is  local,  and  to  which  both  the  concurrence  of  the 
obligor  and  obligee  is  necessary,  and  no  time  is  mentioned  for  that  purpose^ 
the  obligor  hath  during  his  life  to  perform  it^  unless  hastened  by  re- 
quest  (8) 

If  a  bond  be  conditioned  for  the  payment  of  money,  or  for  the  perform- 
ance of  a  collateral  act  on  demand^  a  demand  is  necessary  before  the  obligee 


(!)  Jones  V.  J/acgia2Km5T.  R.195.  (5)  CamwaBii  v.  Savory^  2  Bun.  712,    S 

(2)  Stothert  ▼.  GoodfeOow,   1  N.  &  M.  JA,  Ken.  492. 

202.  (6)   Quin  v.  £tii^,  1  Gal^  407. 

(3)  Jonet  V.  WUlianUf  Doug.  214.  (7)  PretioH    v.   Chrittmas,    2   Wils.    86 

(4)  Mtaratf  ▼.  Stair  iEt^,  3  D.  &  B.  SeUen'  v.  Bickford,  I  Moore,  46a 
278.     2  B.  &  C.  82.  (8)  Ca  LitU  208.  (b.) 
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can  put  the  bond  in  suit ;  biit  if  there  be  a  duty  to  pay  the  money  or  per'>  Bin  on  Bohd. 
form  the  act,  bringing  the  action  will  be  a  sufficient  demand.  (1)  HateraiacT" 

Performance  must  be  according  to  the  terms  of  the  condition  (2) ;  but  a  on  deman(L 
literal  compliance  with  the  terms  of  the  condition  is  not  sufficient^  unless  Performance 
the  performance  be  in  accordance  with  the  intent  of  the  parties.  (3)  ^^.  ^  •^'^ 

<■<•  m  t  t»  cording  to  the 

If  hpariundar  day  be  named  for  the  payment  of  money,  or  the  perform-  terms  of  the 
ance  of  any  other  act,  it  will  be  a  compliance  with  tiie  condition^  if  the  eonditian. 
money  be  paid,  or  the  act  be  performed,  an  or  brfore  the  day  mentioned  in  ^I'^it  ao     , 
the  condition,  but  the  payment  or  performance  must  be  pleaded  to  have       ^  ' 
been  an  ihe  day.  (4)    And  evidence  of  payment  before  the  day  will  sustain  before  a  parti- 
such  a  plea,  because  if  the  plea  state  a  payment  before  the  day  and  issue  eular  day,  equi- 
•be  taken  thereon  and  found  for  the  plaintiff,  he  cannot  have  judgment,  for  foiJ^nce  on'" 
the  issue  is  immaterial,  since,  notwithstanding  this  verdict,  payment  might  that  day. 
hxfe  been  made  an  the  day ;  but  if  the  issue  had  been  found  for  the  defen- 
dant, it  would  probably  be  cured  by  the  verdict  (5) 

When  a  bond  is  conditioned  for  payment  of  money  an  or  before  a  certain 
day,  the  defendant  may  plead  payment  before  the  day,  if  the  fact  be  so ;  and 
ihe  plaintiff  may  reply,  that  it  was  not  paid  at  the  particular  day  mentioned 
in  the  plea,  nor  at  any  time  before  or  after  that  day.  (6) 

'    But  if  to  a  bond  so  conditioned,  payment  on  the  day  be  pleaded,  and  Immaterial 
issue  joined  thereony  it  would  be  an  immaterial  issue ;  and  upon  a  verdict  '^^^ 
for  the  plaintiff,  a  repleader  would  be  awarded,  because  the  money  might 
have  been  paid  before  the  day,  which  would  have  been  a  performance  of 
the  condition.  (7) 

The  bond  being  forfeited  by  the  non  payment  of  the  money  on  the  day  Soltit  post 
mentioned  in  the  condition,  a  payment  after  the  day  could  not  be  pleaded 
at  the  common  law ;  but  by  stat  4  Anne,  c  16.  s.  12.,  <' where  an  action  of  Stat  4  Ann^ 
debt  is  brought  upon  any  bond,  which  hath  a  condition  or  defeasance  to  ^     *  "* 
make  void  the  same  upon  payment  of  a  lesser  sum,  at  a  day  or  place  eertain, 
if  the  obligor,  his  heirs,  executors  or  administrators,  have,  before  the  action 
brought,  paid  to  the  obligee,  his  executors  or  administrators,  the  principal 
and  interest  due  by  the  defeasance  or  condition  of  such  bond,  though  such 
payment  was  fnot  made  strictly  according  to  the  condition  or  defeasance, 
yet  it  shall  and  may,  nevertheless,  be  pleaded  in  bar  of  such  action,  and 
fthall  be  as  effectual  a  bar  thereof,  as  if  the  money  had  been  paid  at  the 
day  and  place,  according  to  the  condition  or  defeasance,  and  had  been  so 
pleaded." 

This  enactment  is  confined  to  an  actual  payment ;  therefore  a  tender  and  Tender  and  re- 
fefusal  of  principal  and  interest  q/2Ser  the  day  cannot  be  pleaded.  (8)  o^araent 

The  form  of  plea  under  this  statute  is,  that  the  defendant,  after  the  day  cannot  be 

mentioned  in  the  condition,  and  before  the  commencement  of  the  plaintiff's  P^®^^ 

Form  of  plea 

-    (1)  Gihbi  ▼.  SotOham,  5  B.  &  Ad.  911.  (h.)  SigUmdy.SkdtoH,l9Eaait4S6.  Hodgson 

Carter  v.  Ring,  3  Camp.  450.     Lei^,  N.  P.  ▼.  BeB,  7  T.  R.  97.     Sturdy  t.  AmoMd,  3 

770.  ibid.  601.     Etforett  ▼.  Syro,  2  Bing.  166. 

(S)  CbOtM  ▼.  Gtoymu,  9  Bing.  544.    Tay-        <5)  2  Saand.  48.  (a.)  n,  1. 
hr  ▼.  Bird,  I  WUs.  280.      IrUh  Society  v.         (6)  Ibid.       FlOdur    ▼.   HmningUm,    9 

Needkam,  I  T.  R.  482.     Jffaydon  t.  WUshere,  Burr.  944.     1  W.  Black.  210.    Willes,  587. 

3  ibid.  372.  «•(••) 

(3)  Sherman,   v.  Lytty,    Cro.  Car.   597.        (7)  Tryon  ▼.  Cariert  Str,  994. . 

-Baehe-  v.  Proctor,  Doug.  382.     Edwards  ▼•        (8)   UnderhiU  ▼.  Matthews,   BnlL  N.  P.  ' 
Brown,  1  C.  &  J.  307.  171 .  (a.)     DiMmv.J^kes,  1  Esp.  N,  P.  C, 

(4)  2  Sauod.  48.  (a.)  ml.    Co.  Litt.  21 2.     1 10.    2  Saund.  48.  (a.)  n.  1* 
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Per  ok  Bovd. 

ofwoMtpott 
diem, 

Reg.  Gen.  H. 

T.  4  wm.  4. 


LlMITATIOM      • 
AMD  PaiSUMF- 
TIOK  OF  PaY- 
MBNT. 

Stat.  9  Geo.  4. 
c  14.  s.  3. 


Now  DAMMIFX- 
CATU8. 


Pleading  mat- 
ter which  shews 
the  bond  to  be 
void. 


Otxe. 


Action,  paid  the  money  mentioned  in  the  condition  irith  interest,  according 
to  the  form  of  the  statute,  &c. 

By  Reg.  Gen.  Hilary  Term,  4  WilL  4.,  pleas  founded  on  one  ahd  the  same 
principal  matter,  but  varied  in  statement,  description,  or  circumstances  only, 
are  not  to  be  allowed.  Ex,  gr.  pleas  of  tolvU  ad  diem  and  of  sohii  past 
diem  are  both  pleas  of  payment,  varied  in  the  circumstances  of  time  only, 
and  are  not  to  be  allowed.  But  pleas  of  payment,  and  of  accord  and  satis- 
faction or  of  release,  are  dbtinct,  and  are  to  be  allowed. 

A  plea  of  paymtot  of  part  of  the  sum  mentioned  in  the  condition  after 
the  day,  is  bad  on  demurrer.  (1 ) 

In  debt  on  bond,  the  defendant  cannot  plead  as  to  part,  the  receipt  of 
certain  bills  of  exchange,  and,  as  to  the  residue,  payment  of  certain  mon^rs 
in  satisfaction.  (2) 

To  prove  the  payment  of  interest,  or  a  part  of  the  principal,  an  indorse- 
ment made  by  the  obligee  upon  the  bond,  within  twenty  years,  was  formerly 
allowed  to  be  evidence ;  but  an  indorsement  made  after  the  presumption 
had  taken  place,  was  not  admissible  (3) ;  and  now,  by  stat  9  Greo.  4.  c  14>. 
s.  S.,  no  indorsement  or  memorandum  of  any  payment  written  or  made  after 
the  time  appointed  for  that  act  to  take  effect,  upon  any  pronussory  note, 
bill  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the  party  to 
whom  such  payment  shall  be  made,  shall  be  deemed  sufficient j  proof  of 
such  payment,  so  as  to  take  the  case  out  of  the  operation  of  either  of  the 
acts  therein  recited* 

A  specialty  security  is  not  waved  by  a  promissory  note^  taken  for  the 
balance  of  the  account  of  interest.  (4) 

Where  a  bond  creditor,  by  agreement  with  a  debtor,  takes  interest  on 
his  debt  by  anticipation,  ja  court  of  equity  will  restrain  an  action  on  the 
bond,  whether  brought  against  the  principal  or  his  surety.  (5) 

Indorsements  in  the  handwriting  of  the  obligee,  acknowledging  the 
receipt  of  interest  and  of  part  of  principal,  are  not  evidence  that  the  bond 
was  unsatisfied,  unless  it  can  be  shewn  that  such  indorsements  were  on  the 
bond  at,  or  recently  after,  the  time  they  bear  date,  and  that  they  were 
written  at  a  period  when  they  operated  against  the  writer^s  interest.  (6) 

Non  damnificatus  cannot  be  pleaded  to  debt  on  bond  conditioned  for 
the  payment  of  a  sum  ot  money  at  a  certain  day  (?),  although  it  appear  by 
the  condition,  that  the  bond  was  given  by  way  of  indemnity :  thus  a  plea, 
that,  after  the  execution  of  the  bond,  the  plaintiff  took  from  the  defendant 
more  than  legal  interest,  was  held  bad.  (8) 

Though  it  b  a  general  rule,  that  matter  Inconsistent  with,  or  contrary 
to,  the  deed  cannot  be  pleaded  in  an  action  thereon,  yet  the  obligor  may 
plead  any  matter  which  shews  that  the  bond  is  void,  though  inconsistent 
with  the  terms  of  the  condition.  (9) 

In  order  to  take  advantage  of  a  defect  not  apparent  on  the  lace  of  the 


(1)  A9hbe»  ▼.  Pidduck,  1  M.  &  W.  564.  j(5)  BlaJf  ▼.  WhiU,  1  Y.  &  C.  4Sa 

(S)   WarOttMgtQn  ▼.  Wigltg,  S  DowL  P.  C.  (6)  Hote  v.  JBtycaU,  2  Camp.  321. 

^.  (7)  Holmes  y,Hhode$,iB.&F.  ess. 

(S)  Gkadow  r.  AjOuh,  1  C.  &  M.  410.     3  (8)  NiduiM  ▼.  Lm,   3  Anst.  940,   vide 

Tyrw.  289.     SmUh  ▼.  BatUnSf  1  M.  &  Rob.  etiam  Afeuii  v.  Meam,  Cowp.  7. 

541.  (9)  Paxtom  v.  Fbpkam,  9  £a«C,  421.    Coir 

(4)  Ctaiii  T.  Mmh,  2  Ves.  &  B.  416  Un$  t.  Blanlem,  2  Wils.  347. 
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declaration,  the  defendant  must  craye  oyer  of  the  bond  and  condition^  or  Bkbi  ov  Bond. 
either  of  them.  (1) 

Bat  if  oyer  of  the  bond  only  be  craved,  the  defendant  is  not  entitled  to 
oyer  of  the  condition,  unless  he  crave  that  also,  for  the  obligation  and  con- 
dition are  distinct  instruments.  (2) 

When  the  defendant  pleads  matter  of  excuse,  which  admits  a  non  per-.  Ripucatxom. 
formance,  it  is  sufficient  if  the  plaintiff  deny  the  plea,  and  he  need  not  assign  Where  plaintiff 
a  breach  in  his  replication;  but  it  is  otherwise^  where  the  defendant  has  abfe^h  ^tS" 
l^eaded  performance,  or  in  other  words,  where  the  plea  does  not  put  in  replication. 
issue  any  particular  fact  or  breach ;  in  the  latter  case,  to  a  plea  of  general 
performance  of  the  condition  of  the  bond,  the  replication  must  state  the 
breach  with  particularity,  and  should  conclude  with  a  verification,  in  order 
that  the  defendant  may  have  an  opportunity  of  answering  it.  (S) 

But  where  to  debt  on  bond,  the  defendant  craved  oyer,  and  after  re- 
citing a  mortgage  deed,  which  showed  the  condition  to  be  for  payment  of 
a  sum  of  money  on  a  day  specified,  according  to  the  tenor  of  a  proviso 
contained  in  the  indenture,  and  for  the  performance  of  the  covenant^ 
therein,  pleaded,  that  there  were  no  negative  or  disjunctive  covenants  in  the 
indenture,  and  that  he  paid  the  money  mentioned  in  the  condition  on  the 
day  therein  specified  according  to  the  effect  thereof,  and  performed  all  the 
covenants  and  provisoes  in  the  indenture  on  his  part  to  be  performed ;  and 
the  plaintiff  in  his  replication  took  issue  generally  on  the  non  payment  of 
the  money,  and  concluded  to  the  country :  on  special  demurrer,  assigning 
for  causes,  that  it  should  have  concluded  with  a  verification,  and  that  no 
breach  of  the  condition  was  assigned,  according  to  stat.  8  8c  9  WilL  3.  ell. 
«•  8^  it  was  held,  that  such  replication  was  good,  as  the  only  point  in  issue 
was  the  payment  of  the  money,  and  the  plaintiff  had  therein  denied  the 
whole  substance  of  the  defendant's  plea.  (4) 

Stat  3  &  4  WilL  4.  c.  42.  s.  5.  gives  a  special  replication  of  a  written  stat  s  &  4 
acknowledgment  or -part  payment  to  a  plea  of  the  Statute  of  Limitations  to  ^il^*'^*  ^.^^ 
debt  on  an  indenture,  specialty,  or  recognisance^  under  the  third  section. 

A  plea  (to  a  declaration  on  a  bond  conditioned,  amongst  other  things,  for 
the  payment  of  3000iL),  that  all  the  sums  of  money  which  became  due  on 
the  bond  were  paid,  may  be  replied  to  generally  by  a  general  denial  of  the 
words  of  the  plea,  without  assigning  any  specific  breach.  (5) 

If  to  debt  on  a  bastardy  or  indemnity  bond,  the  defendant  plead  fwn 
dammficaiusy  the  plaintiff  must  reply  specially,  setting  forth  how  he  was 
damnified. 

Upon  a  bond  conditioned,  that  a  collector  of  poor's  rates  shall  render  an 
account  of  moneys  received,  after  general  performance  pleaded,  it  is  ne- 
cessary to  reply,  that  he  received  moneys  to  be  accounted  for.  (6) 

In  debt  on  bond,  the  defendant,  after  craving  oyer  of  the  bond  and  con-  Debt  on  bond 

(!)  CoUtm   ▼.  Gcodridge,    9  W.   Black.        (6)  Serray.  ^n^A<,  6  Taunt.  45.,  Mnife, 

1106.     SanuuH  ▼.  Evana,  2  T.  R.  575.  overraling  WUkocha  v.  NiehoOs,  1  Price,  109.» 

(S)  I  Sftund.  9.  (b.)  n.  1.  et  vide  JoMt  ▼.  Williams,  Doug.  214.     Sums 

(S)  CbmwalHM  ▼.  Saoerff,  2  Burr.  774.  received  need  not  be  specially  mentioned, 

1  Saund.  101,  103.      Com.    Dig.   Pleader  &e.      As  to  replication,  rejoinder,  surre- 

(F.),  14, 15.     1  Chitt.  PL  585.  joinder,  &c  vide  Calvert  v.  Gardoih  7  B.  & 

(4)  JDarbtMkire  v.  Bniler,  5  Moore^  198.  C.  809. 

(5)  T\tmer  v.  M*Namara,  S  Chitt.  697* 
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DMtp<wfBoiffDw  ditUmt  whieh  waa^  that  A.B.  sbould  faithfully  aoeoHiii>  for  ■  all  moneyv 
for  not  account-  ^^^^^  by  him  88  collecting  clerk,  pleaded  that  A.  B«  did  acooant:  Tq>li- 
ing.  cation,  that  A.  B.  received  divers  sums  amounting  to  20001^  for  which  he 

did  not  aoeount!  reminder,  that  the  sumis  mentioned  in  the  replication 
were  three  sums  of  lOOOil,  50021,  and  SOOi^  received  by  A.  R  of  C.  D^ 
and  F.  and  6^  and  that  A.  B.  accounted  for  those  sums :  surrejoinder,  that 
the  sums  mentioned  in  the  repUcation  were  other  and  different  &nms  than 
those  allied  in  the  rejoinder  to  have  been  received  and  accounted  for.  by 
A*  B*,  and  concluding  to  the  country :«— the  court  held  upon  fecial  de- 
murrer, that  the  surr^oinder  was  good.  (1) 


LxMXTATxoir  or 
Acnoir  — 

PATVBHT  OP 
MoKXY  IKTO 

Court  —  Da- 

XAGXS. 

Payment  of . 
money  into 
court  in  action 
on  bond. 

Stat.  4  Anne, 
C.16.  8. 13» 


Daxagkb. 

Stat.8&9 
Wm.  S.  c.  11. 


2.  Lmiiation  of  Action — Payment  of  Money  into  Court — Damages, 

By  Stat  3  &  4  WilL  4.  c.  42.  s.  S.,  ^*  all  actions  of  debt,  upon  any  bond  or 
other  specialty,  shall  be  commenced  and  sued  within  ten  years  after  the  end 
of  this  present  session  [August  29.  183S],  or  within  twenty  years  after 
the  cause  of  such  action  or  suit" 

By  Stat  4  Anne,  c  16.  s.  IS.,  if  at  any  time,  pending  an  action  upon  any 
bond  with  a  penalty,  the  defendant  shall  bring  into  the  court  where  the 
action  shall  be  depending,  all  the  principal  money  and  interest  due  on  such 
bond,  and  also  all  such  costs  as  have  been  expended  in  any  suit  or  suits  of 
law  or  equity  on  such  bond,  the  said  money  so  brought  in  shall  be  deemed 
and  taken  to  be  in  full  satisfaction  and  discharge  of  the  said  bond,  and  the 
court  shall  and  may  give  judgment  to  discharge  every  such  defendant  of 
and  from  the  same  accordingly. 

In  debt  on  bond^  where  breaches  are  assigned  in  the  replication  under 
Stat  8  &  9  Will.  S.  c.  11.,  the  jury  may  assess  damages  without  a  special 
venire.  (2) 

In  Warre  v.  Calvert  (S)  it'appeared,  that  by  agreement  between  the  plain^^ 
tiff  and  S.,  S*  was  to  perform  certain  works  for  the  plaintiff  for  a  certain 
sum,  and  to  receive  from  time  to  time  three  fourths  of  the  cost  of  the  part 
completed;  the  first  payment  to  be  made  after  one  eighth  was  completed, 
the  remaining  fourth  part  to  be  paid  one  month  after  the  whole  was  per^ 
formed;  that  if  S.  should  fail  to  perform  the  work,  the  plaintiff  might 
employ  others  to  perform  it,  and  deduct  the  expense  from  the  sum  payable 
to  S.  The  defendant  entered  into  a  bond  conditioned  for  performance  of 
the  agreement  by  S.,  S.  after  performing  part  of  the  works  abandoned  the 
contract  The  plaintiff  at  the  request  of  S.,  and  upon^new  security  given 
by  him,  had  advanced  to  S.  for  assisting  him  in  performing  the  works  a 
sum  exceeding  the  whole  cost  of  the  works  performed  at  the  time  of  the 
abandonment,  but  less  than  the  whole  contract  price.  The  plaintiff  had  the 
works  completed  at  an  expense  which,  added  to  the  cost  of  the  part  per- 
formed by  S.,  was  less  than  the  whole  contract  price  agreed  on  with  S^  but 
which,  added  to  the  sum  actually  advanced  to  S.,  exceeded  that  contract 
price. 


(] )  CaJvtrt  T,  Gm-dan^  7  B.  &  C.  809.     1        <2)  Scott  r.  StaUy,  4  Bing.  N.  C  724i 
M.  &  R.  497.  ^S)  7  A.  &  £.  143. 
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The  plaintiff  brbnght  an  action  of  debt  on  the  bond^  Baggestiiig  as  a  DKs>oti3oir]is 
breach,  S.'s  non  performance,  and  plaintiff^s  loss  thereby;  the  defendant 
pleaded  non  est  factum: — It  was  held,  that  the  plaintiff  was  entitled  to 
nominal  damages  only,  the  loss  having  arisen,  not  from  the  non  performance 
of  S/s  contract,  but  from  the  plaintiff  having  advanced  more  than  the  con* 
tract  required,  especially  as  the  sum  advanced  exceeded,  not  only  the  three 
fourths,  but  the  whole  of  the  work  completed ;  and  from  the  advances 
having  been  made  on  a  fresh  negotiation  with  and  securify  taken  from  S. 
It  was  also  holden,  that  this  answer  could  not  be  pleaded  by  defendant, 
but  was  properly  set  up  under  non  estfadum  to  meet  plaintiff's  evidence  of 
damages. 


8.  Debt  on  Bond  of  Ancestor  against  Heir.  Debt  oh  Bond 

OF  Ancestor 

Debt  will  lie  at  common  law  on  the  specialty  of  the  ancestor  agcunst  the  ^^^^^^  U^r, 
heir,  if  named  in  the  deed(l);  by  stat  S  &  4  WUl.  &  M.  c.  14.  against  G»''«»^"'^- 
devisees ;  and  against  covenantors,  by  stat.  11  Geo.  4.  and  1  Will.  4.  c  47.    ^/^  ^  ^  i^ 

«In  an  action  against  the  heir  at  law  for  a  debt  of  his  ancestor  upon  and  ii  Geo.  4. 
specialty,  the  ground  of  the  charge  is,  that  he  is  bound  as  well  as  the  an-  ^^y^*^^-  ^'^* 
cestor,  and  therefore  it  is  in  the  debet  and  detinet  as  it  would  have  been 
against  the  ancestor ;  and  the  law  gives  him  liberty  to  discharge  himself  by 
pleading  nothing  by  descent,  or  but  so  much,  which  plea,  if  found  fabe,  he 
is  chained  as  a  person  bound  for  the  whole  debt,  if  he  had  but  one  acre, 
which  is  not  the  case  of  an  execator,  who  is  charged  only  for  so  much  as 
comes  to  his  hand,  notwithstanding  such  plea  be  found  false."  (2) 

If  the  obligor  have  heirs  and  lands  on  the  part  of  his  father  and  on  the 
part  of  his  mother,  both  heirs  can  be  equally  charged.  (3) 

In  debt  on  bond  against  the  defendant  (4)  as  brother  and  heir  to  J.  S.,  Statement  of 
the  defendant  pleaded  riene  per  deeceni  from  his  brother.  A  special  verdict  ^"^^^^  descentiw 
was  found  that  the  obligor  was  seised  in  fee,  had  issue,  and  died  seised,  and 
the  issue  died  without  issue,  whereupon  the  lands  descended  to  the  defend- 
ant as  heir  to  the  son  of  his  brother :— It  was  holden^  that  the  issue  was 
found  against  the  plaintiff,  for  the  defendant  had  nothing  as  immediate  heir 
to  his  brother,  but  took  by  descent  from  the  son  of  his  brother ;  and  although 
the  defendant  was  chargeable  as  heir  upon  this  bond,  yet  being  collateral 
heir  only,  the  plaintiff  ought  to  have  declared  specially.  But  this  rule,  as 
to  stating  the  mesne  descents  in  the  declaration,  appUes  only  to  descents 
from  persons  seised  in  fee  simple  in  possession. 

The  plaintiff  being  presumed  a  stranger  to  the  defendant's  pedigree  (5), 
it  is  not  necessary  for  him  to  state  in  the  declaration  how  the  defendant  is 
heir. 

Though  the  ancestor  devise  the  estate  to  his  heir,  yet  if  he  take  the  same  When  the  heir 
estate  in  quality  and  quantity  that  the  law  would  have  given  him,  the  devise  ^  ^^^  ^7 
b  a  nullity,  and  the  heir  is  seised  by  descent,  and  the  estate  becomes  assets  t^ntate  be- 


come assets  in 
hb  han<b 


(1)  Co.  Litt  809.  (a,)  (3)  11  Hen.  7. 12.  (b.) 

(8)  Far  Lord  Hardwi^ke  in  1  Ves.  sen.        (4)  Jenk*8  ctuet  Cro.  Car.  151. 
212.  (5)  Dtnham  y.  Stej^enwn,  I  Salk.  355. 
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Stat.  29  Car.  2. 
€.  3.  8.  12. 


What  iB  not 


LlABILITT  OF 

Hue  uhdee 


Where  an 
action  of  debt 
18  brought 
against  the 
heir,  he  may 
plead  riau  per 
detcent. 


DbrokBoho.  in  his  hands  (1);  so,  where  the  land  is  devised,  charged  with  the  payment 
"  of  a  sum  of  money  (2),  or  of  debts.  (3) 

By  stat.  29  Car.  2.  c.  3.  s.  12.,  an  estate /wr  autre  tne,  which  comes  to  the 
heir  as  special  occupant,  is  made  assets  by  descent ;  lands  which  descend  in 
tail  are  not  assets.  (4) 

A  copyhold  in  fee  is  not  assets  (5) ;  neither  are  lands  which  descend  in 
tail  (6) ;  and  a  reversion  expectant  on  an  estate  tail  is  not  assets  upon  the 
general  issue  of  riens  per  descent  (?)  '^ 

By  stat  11  Geo.  4.  and  1  Will.  4.  c.  47.  s.6.,  the  heir  is  rendered  liable 
^         -  in  an  action  of  debt  or  covenant,  to  Ae  value  of  ike  land  aliened  before 

andVwill.^!  action  brought  or  process  sued  out  against  him;  and  such  execution  can 
c.  47.  8. 6.         be  taken  out  upon  any  judgment  obtained  against  such  heir  to  the  value  of 

the  said  land,  as  if  the  same  were  his  own  debt,  but  not  beyond  (8):  but 
land  bond  fide  aliened  before  action  brought,  is  specially  exempted  from 
such  execution. 

By  sect.  ?.  <<  where  any  action  of  debt  or  covenant  upon  any  specialty  is 
brought  against  the  heir,  he  may  plead  riens  per  descent  at  the  time  of  the 
original  writ  brought  or  the  bill  'filed  against  him,  any  thing  herein  con- 
tained to  the  contrary  notwithstanding ;  and  the  plaintiff  in  such  action  may 
reply  (9),  that  he  had  lands,  tenements,  or  hereditaments  from  his  ancestor 
before  the  original  writ  brought  or  bill  filed ;  and  if  upon  the  issue  joined 
thereupon,  it  be  found  for  the  plaintiff,  the  jury  (10)  shall  inquire  of  the  value 
of  the  lands,  tenements,  or  hereditaments  so  descended;  and  thereupon 
judgment  shall  be  given  and  execution  shall  be  awarded  as  aforesaid ;  but 
if  judgment  be  given  against  such  heir  by  confession  of  the  action,  without 
confessing  the  assets  descended,  or  upon  demurrer  or  nihil  dicit,  it  shall  be 
for  the  debt  and  damage,  without  any  writ  to  inquire  of  the  lands,  tene- 
ments, or  hereditaments  so  descended." 

The  heir  cannot  plead  assets  in  the  hands  of  the  executors  (11),  for  it  is 
at  the  election  of  the  obligee  to  sue  either  the  heir  or  the  executors.  A 
plea  by  the  heir  (12),  that  he  claims  to  retain  a  certain  sum  of  money  laid 
out  in  repairs,  cannot  be  maintained,  if  he  do  not  state  them  to  be  necessary 
repairs  of  the  tenements  descended. 

It  is  sufiicient  in  the  declaration  to  charge  the  defendant  as  heir  gene* 
rally,  without  stating  how  heir ;  and  the  plaintiff  may  shew  his  tide  as  heir 
in  evidence.  (13) 

Where  the  lands  have  descended  from  the  obligor  to  another  who  lias 
have  descended  ^|^  seised,  and  from  him  to  the  defendant,  the  descent  must  be  stated 

from  the  obligor 

to  another,  who  Specially,  as  that  the  defendant  was  the  heir  of  A.  who  died  last  seised,  who 
*»*^|®f»«^»  was  the  heir  of  the  obligor;  and  so  it  must  be,  when  there  have  been 
to  the  defend-  Several  intermediate  descents:  for  if  the  declaration  be  against  the  defend- 
ant. 


Heir  cannot 
plead  assets 
in  the  hands  of 
the  executors. 


Where  lands 


(1)  2  Saund.   8.    (d.)  n.      Reading    ▼. 
JZoysftM,  1  Salk.  242. 

(2)  Oerk  ▼.  Smith,  1  Salk.  241. 
(S)  JBan  V.  Heber,  Str.  1270. 

(4)  1  RoL  Abr.  Assets  (C.),269. 

(5)  4  Co.  22.  (a.) 

(6)  1  Rol.  Abr.  Assets  (C),  269. 

'  (7)  Mildmay'e  caee,  6  Co. 42.  (a.)  KeBou> 
▼.  Bowden,  Carth.  129.,  ted  vide  12  Vln. 
1 86.  as  to  the  necessity  of  its  being  specially 
pleaded. 


(8)  Brown  ▼.   Skuker,   2  C.  &  J.  SlI. 

1  Tyj^-  400* 

(9)  As  to  form  of  replication,  vide  Actf- 
shttw  T.  Heather,  Carth.  353.     5  Mod.  119. 

(10)  «  The  jury  *'  means  the  jury  who  tried 
the  cause.    J^fry  ▼.  Barrow,  10  Mod.  18. 

(11)  Per  Vavasour  J.  C  B.  10  Hen.  7.  8. 
(b. )     Ccqte*a  caae,  I  And.  7. 

(12)  Shetelworth  v.  NeeUle,  1  T.  R.  454. 

(13)  Denham  v.  St^phenaon,  I  Salk.  355. 
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ant,  as  heir  of  the  obligor,  and  it  appear  in  evidence  on  the  plea  oirient  per  Dsn  onBondw 
descent  from  the  obligor,  that  the  defendant  is  heir  of  the  heir  of  the  obligor,  ~ 

is  a  fatal  variance.  (1) 

The  defendant  can,  not  only,  plead  any  matter  which  might  have  been  PLZAsivas. 
pleaded  by  the  ancestor  or  devisee,  but  may  likewise  deny  the  character 
in  which  he  is  sued,  or,  admitting  it,  may  plead  that  he  has  nothing  by 
descent  or  devise,  either  generally  (2)  or  specially,  viz.  that  he  has  nothing 
but  a  reversion  after  ail  estate  for  life  or  years,  or  that  he  has  paid  debts 
of  an  equal  or  superior  degree  to  the  amount  of  the  assets  descended  or 
devised,  or  that  he  retains  the  assets  to  satisfy  his  own  debt  of  equal  or 
superior  degree,  or  debts  of  a  superior  degree  due  to  third  persons.  (3) 

The  language  of  the  plea  being,  that  the  defendant  had  not  any  lands  by 
descent  at  the  time  of  the  original  writ  brought  or  bill  filed  against  him,  it 
is  evident,  that  the  defendant  cannot  avail  himself  of  an  alienation,  pending 
the  suit,  and  that  the  lands  so  aliened  will  remain  charged.  (4) 

By  Stat.  1 1  Geo.  4.  and  1  Will.  4.  c.  47*  s.  1^  where  any  action  of  debt  Repucatiok. 
or  covenant  upon  any  specialty  is  brought  against  any  heir,  he  may  plead  Stat  1 1  Geo.  4. 
rien$  per  descent  at  the  time  of  the   original  writ  brought,  or  bill  filed  *iWilL4.c.47. 
against  him,  and  the  plaintiff  may  reply  that  he  had  lands,^  tenements,  or  yfi^^^^  d  bt  is 
hereditaments  from  his  ancestor  before  the  original  writ  brought  or  bill  brought  against 
filed;  and  if,  upon  the  issue  joined  thereupon,  it  be  found  for  the  plaintifi^,  theheir,hemay 
the  jury  shall  inquire  the  value  of  the  lands,  tenements,  and  hereditaments^  ducau, 
so  descended,  and  thweupon  judgment  shall  be  given,  and  execution  shall 
be  awarded,  &c 

In  debt  against  heir  on  the  bond  of  his  ancestor,  to  a  plea  of  parol  de->  Replication  to 
murrer,  the  plaintiff  may  deny  or  confess  the  plea  (5);  and  to  plea  of  a  plea  of  parol 
riensper  descent  the  plaintiff  may  reply,  either  that  the  defendant  had  such  fiensperdu!Lu 
assets  at  the  time  of  the  commencement  of  the  suit  (6),  or  that  he  had  them 
between  that  time  and  the  death  of  his  ancestor  (7) ;  or  if,  rien  prcHer^  a 
reversion  be  pleaded,  the  plaintiff  may  take  judgment,  &c.  cum  occiderinL  (8) 

In  order  that  creditors  should  not  be  defrauded  by  a  devise,  or  by  alien-  LiAanrrT  or 
ation,  it  was  enacted  by  stat  11  Geo.  4.  and  1  Will. 4.  c47.  s.  2.,  "that  all  P«v»«"uj»«* 

.„  ,  ,...,...  .  ,  Stat.  U  Geo. 

wills  and  testamentary  limitations,  dispositions  or  appointments,  made  pre-  4.  and  1  Will. 
viously  to  July  16.  1830,  by  persons  now  in  being,  or  hereafter  to  be  made  ^-  c*^^.  ss.  2,3» 
by  any  person  concerning  any  manors,  messuages,  lands,  tenements,  heredita-    '   '   ' 
xnents,  or  any  rent,  profit,  term,  or  charge  out  of  the  same,  whereof  any  person 
at  the  time  of  his  decease  shall  be  seised  in  fee  siniple,  in  possession,  reversion, 
or  remainder,  or  have  power  to  dispose  of  the  same  by  will,  shall  be  deemed 
(only  as  against  such  person,  and  his  heirs,  successors,  executors,  &c.  with 
wbom  the  person  making  such  will,  &c.  shall  have  entered  into  any  bond, 
covenant,  or  other  specialty  binding  his  heirs),  to  be  fraudulent  and  void. 
And  by  sect.  3.  every  such  creditor  may  maintain  debt  or  covenant  upon  the 
bonds,  covenants,  and  specialties,  against  the  heirs  and  devisees,  or  devisees 
of  sueh  first  mentioned  devisee  or  devisees  jointly  ;  and  such  devisees  shall 

(1)  3  Saond.  7.  (d.)  n.  4.     Jenk's  cote,        (4)  1  Inst.  102.  (a,  b.) 

Cro.  Car.  151.  (5)  Com.  Dig.  Pleader,  2.  (E.  4.) 

(2)  2  Saund.  7.  (d.)  ».  4.     Com.  Dig.  (6)  Ibid. 
Fk«ler,2.  (£.  S.)  (7)  Ibid. 

(3)  Com.  Dig.  Pleader,  2  (£.  S.).      1  (8)  Ibid.     1  Chitt  PI.  590. 
Cbitt  PL  490. 
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Sect  4. 
Sect  5. 


Sects. 


Sect  9. 


EVXDINCK 
AGAINST  HkIRS 
AKO  DkTISEKS. 

Effect  of  plea  of 
riensperdeMcent, 

Proof  of  the 
seisin  of  the 
ancestor. 

Seisin  of  the 
obligor. 


Where  proof  of 
assets  by  de- 
scent required. 


JUDOMXNT. 


When  entitled 
to  all  the  land 
descended. 


be  chargeable  for  a  false  plea  in  tbe  same  manner  as  the  heir  is,  or  for  not 
confessing  the  lands  or  tenements  descended. 

By  sect.  4.,  if  there  be  not  any  heir  at  law.  the  creditor  can  bring  debt  or 
covenant  against  the  devisee. 

By  sect.  5.9  the  statute  is  not  to  affect  limitations  for  just  debts  or  por- 
tions for  children,  other  than  the  heir  at  law,  in  pursuance  of  any  marriage 
contract  hand  fide  made  before  marriage.  . 

By  sect.  8.9  ^'  every  devisee  made  liable  by  this  act  shall  be  chargeable  in 
the  same  manner  as  the  heir  at  law  by  force  of  this  act,"  "  notwithstanding 
thet  lands,  &c.  to  him  devised  shall  be  aliened  before  action  brought."  (1) 

And  by  sect  9.,  "  traders'  estates  shall  be  assets  to  be  admiDbtered  in 
courts  of  equity,  provided  that  creditors  by  specialty,  in  which  heirs  are 
bound,  shall  be  paid  before  creditors  by  simple  contract  or  specialty,  in 
which  heirs  are  not  bound." 

The  evidence  against  heirs  and  devisees,  depends  on  the  plea  and  issue. 

The  plea  of  rkns  per  descent  does  not  admit  the  heirship,  which  must  be 
proved.  (2) 

The  seisin  of  the  ancestor  may  be  proved  by  shewing,  that  he  was  in 
possession  of  the  lands,  or  in  the  receipt  of  the  rents  and  profits. 

The  seisin  of  the  obligor  must  have  been  a  seisin  in  fact.  The  possession 
of  a  tenant  for  years  being  a  rightful  possession,  is  considered  in  law  as  the 
possession  of  the  heir,  and  therefore  gives  him  a  seisin  in  fact  (3) 

Where  issue  is  joined  to  the  replication  under  stat.  11  Geo.  4.  and  1  WiU.  4. 
c.  47.  s.  7*  (which  may,  it  seems,  be  pleaded,  though  the  heir  has  not 
aliened  the  lands  (4)  ),  the  plaintiff,  in  addition  to  the  usual  proofs  under 
the  plea  of  rtens  per  descerUf  must  be  prepared  with  evidence  of  the  gross, 
not  the  annual,  value  of  the  lands  descended,  for  if  the  jury  neglect  to  find 
the  value,  the  court  will  award  a  venire  de  novo,  (5) 

Upon  issue  joined  on  the  plea  of  riensper  descenty  the  execution  of  the 
bond  or  other  specialty  being  admitted  by  tbe  plea,  the  plaintiff  must  prove 
the  assets  by  descent ;  and  if  assets  be  averred  in  a  certain  county,  plaintiff 
may  prove  them  in  any  other  county.  (6) 

If  the  defendant  plead  riena  per  descent,  and  the  jury  find  that  he  has 
something,  however  small  it  may  be,  but  insufficient  to  discharge  the  debt, 
the  plaintiff  is  entitled  to  a  general  judgment  for  the  debt,  damages,  and 
costs,  and  to  sue  out  the  like  execution  against  him  as  on  a  judgment  for 
his  own  debt  (7)  It  is  consequently  not  requisite  to  prove  the  value  of  the 
assets  descended.  (8) 

If  the  heir  confess  the  action,  and  declare  with  certainty  the  assets 
which  he  has  by  descent,  the  judgment  will  be,  that  the  .plaintiff  do  recover 
his  debt  and  damages,  to  be  levied  of  the  assets  descended.  (9) 

Under  this  judgment  the  plaintiff  is  entitled  to  have  all  the  land  de- 
scended. (10) 


(1)  Sect  6. 

(2)  2  Saund.  7.  (d.)  n.  4.     Jenks  ▼.  — -, 
Cro.  Car.  151. 

(S)  Biuhby  ▼.  Dixon,  S  B.  &  C.  298. 

(4)  2  Saund.  8.  (c,d.)  n.  4. 

(5)  Jtffry  y.  Barrow,  10  Mod.  18.    Brown 
▼.  Shnker,  1  C.  &  J.  583. 

(6)  Bull.  N.  P.  175. 


(7)  2  Saund.  7.  (a.)*.  4. 

(8)  BuU.  N.  P.  176. 

(9)  Davy  v.  Petpyt,  Plowd.  44a,  reoog. 
per  Holt  C.  J.  in  Smith  ▼.  A»^  7  Mod. 
44. 

(10)  BarberTi  cam  (Sir  WUHamX  S  Co. 
12.  (a.) 
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If  there  be  a  mortgage  fw  years^  the  reversion  in  fee  in  the  mortgagor  is  Debt  ok  Bond. 
l^al  assets,  and  the  plaintiff  may  have  judgment  with  a  ctsset  exectOio;  but  "^       I     '. 
wnere  there  is  a  mortgage  m  fee,  the  equity  of  redemption  is  not  legal  fee  when  assets. 
assets.  (1) 

A  reversion  after  an  estate  for  life  is  qu(zsi  assets,  but  it  ought  to  be  Reversion  after 
pleaded  specially  by  the  heir,  and  the  plaintiff  may  take  judgment  quando  ^  ^^^*  ^°^ 
accident  (2)  ^*^ 

If  the  heir  plead  riens  per  descent  (S),  or  payment  by  a  co-obligor  (4'),  Whenjudg- 
and  it  be  found  against  him,  the  judgment  will  be  general,  thatjs,  to  recover  ™^*  J^^^  ^ 
the  debt  and  damages.  ^^^^^ 

The  execution  in  debt  against  an  heir,  upon  riens  per  descent  pleaded  and  Execution. 
found  against  him  (5)>  is  general ;  and  the  plaintiff  may,  if  he  think  proper, 
have  a  writ  of  execution  by  writ  of  eleffit,  of  a  moiety  of  all  the  lands  of  the 
heir,  as  wdl  as  those  which  the  heir  has  by  purchase,  as  of  those  which  he 
hath  by  descent  (6)  If  the  heir  suffer  judgment  to  go  by  default,  and  does 
not  shew  with  certainty  the  assets  descended,  the  judgment  will  be  general, 
and  the  execution  may  be  awarded  against  the  heir  as  for  his  own  debt,  by 
capias  ad  satisfaciendum  against  his  person  (7)>  or  fieri  facias  against  his 
goods  and  chattels.  (8)  If  judgment  be  given  against  the  heir  on  demurrer, 
or  if  the  heir  be  condemned  on  any  plea  whatever  (9),  the  body  may  be 
taken  in  execution.  (10) 


9.  Debt  on  Bail  Bond  under  Stat.  23  Hen.  VI.  c.  10.,  and  Assign-  Debt  on  Bail 


MENT  OF  Bail  Bond  under  Stat.  4  Anne,  c.  16. 


Bond  under 
Stat.23H£N.6. 
c.  10.  AND  As- 
signment OF 
Bail  Bono 
UNDER  Stat.  4 
Anne,  g.  16. 

At  common 


At  common  law  the  sherifT  was  not  obliged  to  take  bail  from  a  defendant 
arrested  upon  mesne  process,  unless  he  sued  out  a  writ  of  mainprise. 

By  Stat.  23  Hen.  6.  c.  10.  it  is  enacted,  <<that  sheriffs,  under-sheriffs,  bailiffs 
of  franchises  and  other  bailiffs,  shall  let  out  of  prison  all  manner  of  persons 
by  them  arrested,  or  being  in  their  custody  by  force  of  any  writ,  bill,  or  war-  law  sheriff  not 
rant,  in  *ny  action  personal,  or  by  cause  of  indictment  of  trespass,  upon  ^.?'J^  *®  **]j® 
reasonable  sureties  of  sufficient  persons,  having  sufficient  within  the  counties  fendant. 
where  such  persons  be  so  let  to  bail  or  mainprise,  to  keep  their  days  in  such  stat.  23  Hen.  6. 
place  as  the  said  writs,  bills,  or  warrants  shall  require ;  persons  in  ward  by  c.  lo. 
condemnation,  execution,  capias  uUagatum  or  excommunicatuniy  surety  of 
the  peace,  or  by  special  commandment  of  any  justice  of  the  peace,  excepted. 
And  no  sheriff,  &c.  shall  take,  or  cause  to  be  taken  or  make,  any  obligation 
for  any  cause  aforesaid,  or  by  colour  of  their  office,  but  only  to  themselves, 


(1)2  Saund.  8.  (e.)  n.  4.  Huniet  v.  Pen- 
2  Atk.  290. 

(2)  Dyer,  373.  (b.) 

(S)  21  £dw.  8.  9.  (b. )  pK  28.  2  Rol.  Abr. 
Heire  (C),  71.  Alleifn  v.  Holden,  Sty. 
887. 

(4)  BrandHn  v.  MiUbank^  Garth.  93. 

(5)  21  Edw.  3.  9.  (b.)  pi.  28.  Hinde  T. 
Lymu  (  Sir  John),  2  Leon.  1 1. 

(6)  2  Rol.  Abr.  Heire  (C),  70. 


(7)  Barker  v.  Bome^  F.  Moore,  522.  Cro. 
Eliz.  692.      TrewiniartTs  case,  Plowd.  440. 

(8)  Selw.  N.  P.  600.  cit.  Ffwon  v.  Snutrt, 
C.  B.  H.  T.  4  Geo.  2.  MSS. 

(9)  Per  Plowden  J.  in  Davye  ▼.  Pepys, 
Plowd.  440.  (h)  Per  Holt  C.  J.  m  Smith  v. 
AngeUy  2  Ld.  Raym.  783. 

(10)  Grenesmith  t.  BrackhoiU,  cit  in 
Plowd.  440.  (b.) 
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Undertaking 
for  appearance 
must  be  by 
bond. 

Bond  must  be 
"with  sureties." 


Bail  must  be 
made  to  the 
sheriff  by  bis 
**  name  of  of- 
fice." 

Condition  must 
be  to  appear  at 
the  return  of 
the  writ. 


Exact  words  of 
the  writ  need 
not  be  set  out. 


Statute  extends 
only  to  cases  on 
mesne  process. 


of  any  person ;  nor  by  any  person  which  shall  be  in  their  ward  by  course  of 
law,  but  by  the  name  of  their  office,  and  upon  condition  written  that  the 
prisoners  shall  appear  at  the  day  and  place  contained  in  the  writ,  &c. ;  and 
if  any  sheriffs,  &c.  take  any  obligation  in  other  form  by  colour  of  their 
office,  it  shall  be  void."  (1) 

The  undertaking  for  the  appearance  of  the  defendant  must  be  by  bond  (2)^ 
and  a  simple  contract  undertaking  is  void.  (3) 

The  bond  must  be  *^  with  sureties ;"  and  where  the  bond  was  only  by  the 
defendant,  it  was  held  to  be  bad.  (4)  But  in  Drury's  ease  (5)  it  was  held, 
that  as  the  indemnity  was  for  the  protection  of  the  sheriff,  he  might  ware 
the  benefit,  and  take  a  bond  with  one  surety  only.  But  the  court  do  not 
favour  it,  and  they  will  not  set  aside  an  attachment  against  the  sheriff  at  his 
instance,  in  a  case  where  he  has  taken  a  bail  bond  with  one  surety  only  (6)) 
although  they  will  at  the  instance  of  the  bail.  (7) 

The  bond  must  be  made  to  the  sheriff  by  his  '^  name  of  office  "(8);  but 
the  court  have  held,^  that  though  such  ought  to  be  the-  form,  yet  that  in  this 
case  the  bonds  being  laid  golvencL  eidem  vtcecomiH  ei  assignatity  was  suf- 
ficient (9) 

The  condition  must  be  to  appear  at  the  return  of  the  writ  in  the  court 
out  of  which  the  process  issued  (10),  in  eight  days  from  the  arrest  (ll)i  to 
answer  the  plaintiff  in  a  certain  action  (12);  and  where  the  sheriff  took  a  bail 
bond  for  the  appearance  of  the  defendant  at  a  day  different  from  that  in  the 
writ,  it  was  held  to  be  void.  (13)  So  where  the  condition  of  the  bond  was 
for  the  defendant  to  appear  on  the  morrow  of  All  Souls  (3d  of  November), 
and  the  date  of  the  bond  was  the  4th  of  November,  it  was  adjudged  to  be 
void.  (14) 

But  if  the  substance  of  the  return  appear  in  the  bond,  the  very  words  of 
the  writ  need  not  be  set  out :  thus,  where  the  writ  was  returnable  coram 
domino  rege  tdncunque  tuncfuerit  in  Anglid,  and  the  bail  bond  was  without 
the  words  ubicunque,  Sfc.  it  was  nevertheless  held  good.  (15) 

The  statute  extends  only  to  cases  on  mesne  process,  and  all  other  obliga- 
tions made  to  the  sheriff  are  void  :  thus,  where  the  bond  was  given  to  the 
under-sheriff  for  a  sum  for  fees  of  executing  an  extent,  it  was  adjudged  to  be 
void  under  stat  23  Hen.  6.  c  10.,  for  one  view  of  the  statute  was  to  prevent 
extortion  by  confining  the  obligation  only  to  the  condition  of  appearing(16); 
but  wherever  the  non  payment  of  money  creates  a  civil  right,  an  attachment 
isstied  to  enforce  that  right,  must  be  considered  in  the  nature  of  a  mesne 
process.  (17) 


(1)1  Saund.  161.  (b.),  vide  Looell  v.  Fio- 
mer,  15  East,  520. 

(2)  Bogers  y.  Reevet,  I  T.  R.  418. 

(3)  Ibid.  FuUer  v.  Prett,  7  ibid.  109. 
Sedgworth  v.  Spicer^  4  East,  568.  Lewi*  ▼. 
Knight,  1  Dovl.  P.  C.  261. 

(4)  Scryven  v.  Dyther,  Cro.  Eliz.  672. 

(5)  10  Co.  100.  (b.)  101.  (a.),  recog.  in 
Cotton  V.  JFale,  Cro.  Eliz.  862. 

(6)  Rex  V.  London  (  Sheriff  of),  2  Bing. 
227. 

(7)  Rex V.  Middlesex(Sheriffof),  2  Dowl. 
P.  C.  140. 

(8)  Nod  V.  Cooper,  Palm,  878. 


(9)  Symet  ▼.  Oakes,  Str.  893. 

( 1 0)  Janet  ▼.  Stordy,  9  East,  55,  ^*»^ 
▼.  Smith,  6  Taunt.  551.     2  Saund  60.  (b.) 

(11)  Evans  q,  t  v.  Moteley,  2  Dowl.  P.  C 
364. 

(12)  Archb.  C.  Att  Pract.  168. 

(13)  Rennet  y.  FilkinM,  1  Saund.  20. 

(14)  Samuel  ▼.  Evans,  2  T.  R.  569. 

(15)  Shuttletoorthy.  POkington,  Str.  nS6. 

(16)  ay/Ion  (Sir  George)  t.  W*.  Cra 
Elix.  808.  Empeon  ▼.  Bathurst,  Hutt 
52, 

(17)  Lewis  v.  Markmd,  2  B.  &  A.  65, 
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It  must  be  founded  on  good  and  legal  process^  for  where  it  was  taken  on  Dkbt  on  Bond. 
a  writ  which  appeared  to  be  returnable  on  a  day  out  of  term,  the  writ  being  jj^  .  -  T 
void,  the  bail  bond  was  likewise  held  to  be  void.  ed  on  legal 

The  special  matter  which  brings  the  case  within  this  statute   must  P^^ocess. 
appear  upon  the  record  ;  if  it  be  shewn  on  the  declaration,  it  need  not  be   P'-'ading. 

pleaded.  (1)  Special  matter 

*^  ^    ^  which  brings 

So  if  it  i^pear  on  craving  oyer  of  the  bond,  the  defendant  may  demur  the  case  within 
without  pleading  the  special  matter.  (2)  *^"  ^^^^^ 

If  the  defendant  do  not  appear  at  the  return  of  the  process,  and  put  in  _^ 
and  perfect  bail,  the  bail  bond  is  forfeited,  and  the  plaintiff  can  take  an  quisite. 
assignment  of  it.  (S)  Assiomxemt  or 

Though  under  the  foregoing  statute  if  the  defendant  did  not  appear,  the  ^^^^^^^^ 
bond  was  forfeited,  yet  the  plaintiff  was  delayed  in  his  suit,  for  remedy  of  4  Anne,  c.  16. 
which,  and  to  expedite  the  proceedings,  it  was  enacted  by  stat.  4  Anne,  c.  16.   Sect.  2D. 
s.  20.,  **  that  if  any  person  or  persons  shall  be  arrested  by  any  writ,  bill,  or 
process  issuing  out  of  any  of  her  majesty's  courts  of  record  at  Westminster, 
at  the  suit  of  any  common  person,  and  the  sheriff  or  other  officer  taketh  bail  Bail  bond  taken 
from  such  person,  against  whom  such  writ,  bill,  or  process  is  taken  out,  nwybeassiened 
the  sheriff  or  other  officer  at  the  request  and  costs  of  the  plaintiff  in  such  to  plaintiff. 
action  or  suit,  or  his  lawful  attorney,  shall  assign  to  the  plaintiff  in  such 
action  the  bail  bond,  or  other  security  taken  from  such  bail,  by  endorsing 
the  same^  and  attesting  it  under  his  hand  and  seal  in  the  presence  of  two 
or  more  credible  witnesses,  which  may  be  done  without  any  stamp,  pro- 
vided the  assignment  so  endorsed  be  duly  stamped  before  any  action  be 
brought  thereupon ;  and  if  the  said  bail  bond,  or  assignment,  or  other  se^ 
cttrity  taken  for  bail  be  forfeited,  the  plaintiff  in  such  action,  after  such 
assignment  made,  may  bring  an  action  and  suit  thereupon  in  his  own  name ; 
and  the  court  where  the  action  is  brought  may,  by  rule  or  rules  of  the  same 
court,  give  such  relief  to  the  plaintiff  and  defendant  in  the  original  action,  and 
to  the  bail,  upon  the  said  bond  or  other  security  taken  from  such  bail,  as  is 
ag^reeable  to  justice  and  reason,  and  that  such  rule  or  rules  of  the  said  court 
shall  have  the  nature  and  effect  of  a  defeasance  to  such  bail  bond,  or  other 
security  for  baik" 

The  sheriff  may  assign  the  bail  bond  in  any  county,  and  the  plaintiff  Sheriff  can  as- 
has  his  election  to  bring  his  action  either  in  the  county  where  the  assign-  ^(^  ^^®  hail 
ment  was  made,  or  in  the  county  to  the  sheriff  of  which,  the  writ  was  di-  county"  *"^. 
rected.  (4)  % 

The  sheriff  or  under-sheriff  may  make  the  assignment  of  the  bail  bond^  The  sheriff  ot 
and  they  only  can  make  it ;  for  where  the  assignment  was  proved  to  have  ««der-sheriff, 
been  made  by  the  under-sheriff's  clerk,  it  was  adjudged  to  be  bad.  (5)  person^  who 

The  action  on  the  bail  bond  must  only  be  brought  by  the  assignee  in  that  ^  °>ake  the 
court  where  the  bail  was  given,  or  otherwise  the  proceedings  will  be  stayed,  ■^**^™®"*' 
for  the  writ  gives  jurisdiction  to  that  court  only.  (6)  on  bail  bomfhi 

But  under  Reg.  Gen.  Hilary  Term,  2  Will.  4.,  "  an  action  may  be  brought  any  court, 
on  a  bail  bond  by  the  sheriff  himself  in  any  courts"  The  action  can 

only  be  brought 
by  the  assignee* 

(1;  &imaw/  ▼.  Evam,  2  T.  R.  569.  (5)  KiUon  y.  Fogg,  ibid.  60. 

(2)  Per  BuUer  J.  in  ibid.  (6)  WaUoi^  v.  Bent,  S  Burr.  1923.    Morrtt 

'  (S)  HarrtMon  v.  Daoiet,  5  Burr.  2683.  r.  Ree$,  3  Wils.  348. 

(4)  GregtOH  v.  Heather^  Str.  727. 
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DejiT  oh  BOMDb 

Bail  to  the 
sheriff  liable  for 
plaintiflt*s  whole 
debt. 

Effect  of  de- 
fendant being 
discharged  out 
of  custody  upon 
the  bail  bond 
being  given. 


Dkclaratiok. 
Vexuk. 


COMUKNCK- 

MKRT  or  Ac-' 

TIOH. 


Parties. 


Bail  to  the  sheriff  are  liable  to  the  plaintiff's  whole  debt  (without  regard 
to  the  sum  sworn  to),  and  costs  to  the  extent  of  the  penalty  of  the  bail 
bond.(l) 

After  a  defendant  has  been  discharged  out  of  custody  upon  the  bail  bond 
being  given  (2),  it  is  neither  in  the  power  of  the  bail  to  render  him,  or  of 
the  party  to  surrender  himself  again  into  the  custody  of  the  sheriff,  before 
the  return  of  the  writ,  without  the  consent  of  the  latter.  But  the  sheriff 
may  if  he  please  accept  the  surrender  of  the  party  who  is  willing  to  return 
into  his  custody  before  the  return  of  the  writ ;  and  if  the  sheriff  consent 
to  do  so,  and  by  virtue  of  such  surrender  has  the  defendant  in  his  custody 
at  the  return  of  the  writ  (the  party  will  not  be  considered  as  legally  in  the 
custody  of  the  sheriff  from  the  mere  circumstance  of  the  sheriff  having 
received  notice  of  the  surrender,  there  must  be  an  assent  on  the  part 
of  the  sheriff  to  the  surrender)  (3),  the  court  will  then  consider  it  as 
if  no  bail  bond  had  been  given ;  and  consequently,  under  these  circum- 
stances, an  action  cannot  be  maintained  against  the  sheriff  for  not  assigning 
the  bail  bond  (4),  nor  can  he  be  proceeded  against  for  not  bringing  in 
the  body,  although  upon  being  ruled  to  return  the  writ  he  returned  cqri 
corpus.  (5) 

The  venue  may  be  laid  in  the  county  in  which  the  assignment  is  stated 
to  have  been  made,  agreeably  to  the  rule,  that  where  matter  in  one  county 
is  dependent  on  matter  in  another  county^  the  plaintiff  may  lay  his  action  in 

either.  (6) 

The  bond  is  forfeited^  if  the  defendant  do  not  put  in  bail  on  or  before  the 
eighth  day  from  the  time  of  the  arrest,  the  day  of  the  arrest  being  reckoned 
inclusive  (7),  at  any  time  after  which,  and  before  bail  is  actually  put  in, 
an  action  on  the  bond  may  be  commenced  (8) ;  or  if  bail  have  been  put 
in  on  or  before  the  eighth  day^  and  the  plaintiff  except  to  them,  and  the 
defendant  fail  to  justify^  within  the  time  limited  for  that  purpose  by  the 
practice  of  the  court,  the  bond  is  then  forfeited,  and  the  sheriff  or  his  as- 
signee may  thereupon  commence  an  action  upon  such  instrument  (9) 

It  is  requisite  that  the  person's  name  against  whom  the  writ  was  issned 
should  be  correctly  described  (10) ;  but  no  advantage  can  be  taken  at  the 
trial  of  the  misnomer  of  the  plaintiff  (1 1) ;  and  who  may  be  described  under 
'an  alias.  (12) 

If  the  action  be  by  an  assignee  of  the  .sheriff,  it  must  be  brought  in  the 
court  which  issued  the  process  in  which  the  bail  was  taken  (13);  but  if 
brought  by  the  sheriff  himself^  it  may  be  commenced  in  any  court.  (14) 

The  bojid  being  joint  and  several,  a  joint  action  may  be  brought  against 
all  the  parties,  or  separate  actions  against  each ;  and  it  seems  to  have  been 


(1 )  Stevenson  ▼.  Cameron,  8  T.  R*  28. 

(2)  Hamilton  v.  WUson,  1  East,  383. 

(3)  Ibid, 

(4)  Stamper  ▼.  MiWoume,  7  T.  R.  122. 

(5)  Jonet  V.  Lander,  6  ibid.  753. 

(6)  GregBon  v.  Heather,  Str.  727.     2  Ld. 
Raym.  1455. 

(7)  Stat.  2  Will.  4.  c.  39.  whed.  4. 

(8)  Ibid.     HiUary  v.  Rowlee,  5  B.  &  Ad. 
460.     2  Dowl.  P.  a  201. 

(9)  Bondy,  Evanx,  4  B.  &  C.  864.    Beliie 


V.  MUford,  2  W.  Black.  1009.  If^riffkt  ▼. 
I^alker,  3  B.  &  P.  564.  Archb.  C.  Alt. 
Pract.  169. 

(10)  Large  t.  AUwood,  1  D.  &  R.  551. 

(11)  Moodjf  ▼.  Aelatt,  1  C.  M.  &  R.  771. 

(12)  Ibid. 

(13)  Chesterton  ▼.  Middlehvrtt,  I  Burr. 
642.  WaUon  ▼.  Bent,  ibid.  3  ibid.  1923^ 
Morris  ▼.  Rees,  3  Wils.  348.  2  Saund.  61, 
(a.) 

(14)  Reg.  Gen.  H.  T.  2  Will.  4.  a.  28. 
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decided,  that  a  joint  action  may  be  brought  against  two  out  of  three  of  such  Bcbi  on  Bonb. 
parties.  ( 1 ) 

It  is  sufficient  for  the  pUintiff  to  state  in  his  declaration  (2)>  that  the  statement  of 
sheriff  assigned  the  bond  to  him  according  to  the  form  of  the  statute,  with-  «»ignment. 
out  adding,  that  ^*  the  assignment  was  under  the  hand  and  seal  of  the 
sheriff; "  and  the  defendant  may  plead  that  he  did  not  assign,  &c  accord- 
ing to  the  form  of  the  statute :  and  the  plaintiff  may  tender  an  issue  there- 
on in  those  words,  on  which  he  must  prove,  that  the  assignment  was  accord- 
ing to  the  statute,  under  the  hand  and  seal  of  the  sheriff. 

Although  the  statute  requires  the  indorsement  to  be  made  by  the  sheriff  Names  of  the 
in  the  presence  of  two  witnesses,  yet  it  does  not  require  the  names  of  the  ^^J^^^  ^^A. 
witnesses  to  be  set  forth  in  the  declaration ;  and,  if  they  are  omitted,  the 
omission  will  be  holden  immaterial.  (S) 

If  it  be  averred  in  the  declaration,  that  the  sheriff  assigned  the  bail  bond 
by  indorsement  upon  the  said  writing  obligatory,  and  attested  it  under  his 
hand  and  seal,  in  the  presence  of  two  credible  witnesses  (4) ;  or  if  it  be 
averred,  that  the  assignment  was  made  in  the  presence  of  two  credible  wit- 
ne8ses(5),  it  is  sufficient,  without  averring  that  the  indorsement  was  attested 
by  two  credible  witnesses.  A  profert  in  curid  of  the  assignment  is  not 
necessary,  because  the  assignment  is  not  by  deed.  (6)  The  assignment  is 
good  (7),  though  the  sheriff  be  out  of  office  ;  the  act  does  not  say  it  shall  be 
done  during  the  shrievalty. 

It  is  not  necessary  to  state  in  the  declaration,  that  the  defendant  in  the  Not  requisite 
original  action  was  arrested  (8)  ;  nor,  if  stated,  is  it  traversable.  (9)  drfCTdL\*^n 

Neither  is  it  requisite  to  state,  that  the  debt  was  sworn  to  by  the  plaintiff,  the  original 
or  that  the  sum  sworn  to  was  indorsed  on  the  writ,  such  omissions  having  *cti^  ^«s  ar- 
been  sanctioned  by  a  number  of  precedents.  (10)  ^ 

Non  est  factum  may  be  pleaded  to  an  action  of  debt  by  the  assignees  of  ^jebt  sworn  to. 
the  sheriff  upon  a  bail  bond ;  under  which  plea,  the  plaintiff  need  only  prove  Plxadings. 
the  execution  of  the  bail  bond  by  the  defendant  Non  ettfac- 

Where  in  debt  on  a  bail  bond,  given  upon  an  arrest  in  an  inferior  court,  the  '■"^ 
defendant  pleaded,  that  before  the  day  of  appearance  mentioned  in  the  con- 
dition, he  was  rendered  to  the  gaoler  there,  and  continued  till  a  supersedeas 
came ;  upon  demurrer,  the  plea  was  holden  good.  (11) 

The  defendant  can  plead,  that  no  process  issued  against  the  principal  since  Where  no  pro- 
the  commencement  of  the  action  (12)  ;  that  the  bond  was  not  assigned  ac-  ^jng^'th*^" 
carding  to  the  statute  (13);  or  that  no  affidavit  of  debt  was  made.  (14)  principal;  ille- 

Bat  a  plea  that  no  affidavit  of  debt  was  filed  (15),  or  that  no  proper  affi-  *^"^^™^** 
davit  had  been  made,  is  bad.  (16)  filed« 

The  defendant  cannot  plead  that  the  cause  was  out  of  court  for  want  of  Cause  out  of 

(1)  Knowlu  T.  Johuon,  2  Dowl.  P.  C.         (8)    Watkin$y,  Parry,  Str.  444. 
ess.     Archb.  C.  Att  Pract  170.,  Bed  vide,         (9)  Haley  ▼.  Fitzgerald,  ibid.  643. 

as  to  costs,  i&y  ▼.  HUl,  2  B.  &  A.  598.         (10)   WhUhardy.  WUder,  I  Burr.SSO. 
JUkwon  T.  Maedonald,  2  Dovl.  P.  C.  44.  (11)  Pawling  ▼.  Ludlow,  2  Show^  443,     S 

(2)  Dawe$  v.  Papworth,  Willes,  408.  Mod.  87. 

(9)  Bobinton  t.  Taylor,  Fortese.  366.  (12)  9  Chitt  PL  866. 

(4)  Lease  y.  Box,  1  Wils.  121  0^)2  SauikL  61.     Dawes  ▼.  PapwoHk^ 

{$)  RoOison  V.  Tayhr,  T.  T.    IS  Geo.  1.  Vfilles,  408. 
eit  in  Lease  t.  Box,  1  Wils.  122.  (14)  Knowles  ▼.  SUvens,  1  C.  M.  &  R.  26. 

(6)  Leass  r,Box,  1  Wils.  121.  noxn.  Snow  ▼.  Stevens,  2  Dovl.  P.  C.  664. 

(7)  ffays  T.  Manning,  B.  R.  £.  8  Geo.  1.         (15)  Ibid. 

Serjt.  Hill's  MSS.  toI.  sxix.  p.  68.  cit.  Selw.        (16)  Hume  r.  Livereidge,  1  C.  &  M.  392. 
N.  P.  585. 
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DkbtoxBond.  a  declaration  before  the  assignment  of  the  bond  was  taken  (1);  nor  can 

~ matters  of  defence  in  equity,  or  merely  founded  on  the  dbcretion  of  the 

assignment  ;de-  court,  be  pleaded  (2) ;  or  that  the  action  was  brought  for  the  benefit  of,  or 
fence  in  equity;  as  trustees  for,  the  sheriff's  officer.  (3) 

for  bwieSTf  *       ^^®  mode  of  taking  advantage  of  irregularities  in  practice  is  by  applicsr 
sheriBTs  officer.  tioD  to  the  court,  or  by  plea  in  abatement ;  therefore  the  practice  of  the 
Mode  of  taking  court,  unless  it  goes  to  the  merits  of  the  defence,  cannot  be  pleaded.  (4) 
Lrre^h^tiMin      ^"  ^®^^  ^°  ^^^  bond,  the  defendant  having  craved  oyer  of  the  condition, 
practice.  may  plead  an  appearance  at  the  day  therein  mentioned,  according  to  the 

form  and  effect  of  the  condition,  concluding  with  **  and  this  he  is  ready  to 

certify,  by  the  record  of  the  appearance ;"  for  the  appearance  being  entered 

of  record,  is  not  triable  by  jury,  but  by  the  record.  (5) 

Appearance  not      If  the  appearance  be  not  entered  of  record,  the  bond  is  forfeited.  (6) 

cordL        '^         ^^  *^®  P'®*  ^^  comperuit  ad  diemy  the  plaintiff  may  reply  nul  tid  records 

Nul  M  rteord.   ^^^  when  the  record  is  of  the  same  court,  thb  replication  ought  to  condade 

with  giving  a  day  to  the  defendant  (7) ;  and  if  the  record  be  not  produced 
at  the  day,  the  plaintiff  may  sign  judgment  (8) 
Wiere  record         Where  the  record  is  of  another  court  (9),  the  replication  ought  to  condade 
court"^^"      with  a  verification  and  a  prayer  of  judgment  (10);  the  defendant  thereupon 

rejoins,  ''  there  is  such  a  record ;"  and  the  court  gives  him  a  day  to  bring  it 

in.    If  the  record  be  not  brought  into  court  on  the  day,  judgment  of  faUure 

of  record  is  given.  (11) 

Bail  above  per.       The  defendant  may  plead  that  bail  above  was  perfected  in  due  time,  ac- 

tt^I^"*  ^"*      cording  to  the  conditions  of  the  bond.    Before  the  Uniformity  of  Process 

Act  it  was  a  good  plea,  that  the  principal  appeared,  according  to  the  con- 
dition of  the  bond  or  exigency  of  the  writ,  which  was  technically  termed 
comperuit  ad  diem.  (12)  But  the  render  of  the  principal,  or  his  return  into 
custody  within  the  eight  days,  will  not  now  discharge  the  bond,  the  con- 
dition of  which  is,  that  bail  should  be  put  in  above.  It  is  a  good  plea» 
that  the  bond  was  taken  for  ease  and  favour,  after  the  time  limited  for 
putting  in  special  bail :  and  to  this  plea,  if  the  action  be  put  in  at  the  suit 
of  the  plaintiff,  he  should  pray  an  enrolment  of  the  bond,  and,  after  set- 
ting it  out,  state  that  he  was  sheriff,  the  defendant's  arrest,  that  the  bond 
was  made  to  him  as  sheriff,  and  traverse  the  ease  and  favour.  (13)  if  the 
action  be  at  the  suit  of  the  assignee,  the  replication  should  state  that  the 
bond  was  duly  executed,  and  denying  the  ease  and  favour^  conclude  to  the 
country.  (14) 
Reg.  Gen.  H.  By  Reg.  Gen.  Hilary  Term,  i  Will.  4.  s.  29.,  "  in  all  cases  where  the  batt 
J*29  ^^  ^'  ^°°^  ®*^*^^  ^®  directed  to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty 
Sieninir  ^^  ^^&^  judgment  upon  it.**    By  s.  SO.*  "  proceedings  may  be  stayed  on  pay- 

Judgment. 

(1 )  Carmiehad  ▼.  TVovAedl,  cit  in  Samp-         (8)   Tipping  v.  /oAiuom  2  B.  &  P.  SOB. 
•on  ▼.  Brwon^  2  £ast»  442.    S  Chitt  PI.  869.         (9)  Vide  Sandfard  v.  Rogtn,  8  Wils.  118. 

(2)  O'KeUy  ▼.  Sparket,  10  East.  S77.  Hedges  v.  Sandtm,  2  T.R.  44S.,  anii,iit.  DtU 

(3)  SehoUy  ▼.  Afeoriu,  7  ibid.  148.  on  Judgment,  ]  223— 1235. 

(4)  BaU  v.  Swan^  1  B.  &  A.  SOS.     WariM^         (10)   Vide  Form,  1  Saund.  92. 
Ug  T.  Maeey,  5  Moore,  168.  (11)  Ibid,  n,  3. 

(5)  Bret  ▼.  Sheppard,  1  Leon.  90.  (12)  3  Chitt  PI.  867. 

(6)  Cofhety.  Cook,  Cra  Eliz.  466.  (13)  Almogy.Wkite^CKt^,20U   2SMiiid. 

(7)  Cremer  t.  Wieketj  1  Ld.  Raym.  550.  6a  (a.) 

Cartb.  517.  recog.  in  JaeJwm  v.  Wickee,  7         (14)  LemOaU  t.  Cooke,  1  Lev.  254.     1 
Taunt.  30.  Saund.  663.  (d.) 
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ment  of  costs  in  one  action,  unless  sufficient  reason  be  shewn  for  proceed* 
ing  in  more."(l) 

Where  regular  proceedings  on  a  bail  bond  are  stayed,  and  the  bail  bond 
is  directed  to  stand  as  a  security,  it  is  deemed  an  implied  condition  also  that 
the  defendant,  in  afterwards  pleading  to  the  original  action,  shall  plead  to 
the  merits  only ;  if  he  plead  any  other  plea,  such  as  bankruptcy  or  the  like, 
the  court  will  set  aside  the  plea^  unless  it  appears  that  the  application  to  set 
aside  the  proceedings  on  the  bail  bond  were  without  the  defendant's  con- 
currence ;  and  even  if  that  do  appear,  although  the  court  in  that  case  cannot 
set  aside  the  plea,  they  will  rescind  the  rule  for  setting  aside  the  proceed- 
ings on  the  bail  bond.  (2) 


Debv  om  Bono. 


Staying  pro- 
ceedings. 

Where  regular 
proceedings  are 
stayed,  the  de- 
fendant is  con- 
fined in  his 
subsequent 
pleading  to  the 
merits. 


10.  Debt  on  Bond,  with  Condition   to   perform   Covenants — 
AasiONiNo  Breaches  under  Stat.  8  &  9  Will.  3.  c.  11.  s.  8. 

At  common  law^  the  judgment  for  the  plaintiff  in  debt  on  bond  was,  that 
he  should  recover  his  debt :  thus,  in  cases  where  the  bond  was  given  for 
the  doing  of  some  collateral  act,  was  frequently  not  only  inconvenient  but 
unjust;  to  remedy  which,  it  was  enacted  by  stat.  8  &  9  WilL  3.  c  11.  s.  8., 
**  that  in  actions  upon  bonds  or  on  any  penal  sum,  for  non  performance  of 
any  covenants  or  agreements  in  any  indenture,  deed,  or  writing  contained, 
the  plaintiff  men/  assign  as  many  breaches  as  he  shall  think  fit^  and  the  jury 
upon  trial  of  such  action,  shall  assess  not  only  such  damages  and  costs  as 
have  been  heretofore  usually  done  in  such  cases,  but  also  damages  for  such 
of  the  assigned  breaches  as  the  plaintiff  upon  the  trial  shall  prove  to  have 
been  broken ;  and  that  the  like  judgment  shall  be  entered  on  such  verdict, 
as  heretofore  hath  been  usually  done  in  such  like  actions.'* 

The  defendant  is  accountable  only  to  the  extent  of  the  penalty,  and  as 
soon  as  that  is  recovered,  or  if  the  defendant  choose  to  pay  it  into  court, 
the  plaintiff  can  proceed  no  further,  but  on  the  contrary,  may  be  compelled 
to  enter  satisfaction  on  the  record  (3) 

The  stat.  8^9  WilL  3.  c.l  1 .  was  made  in  favour  of  defendants,  and  receives 
a  liberal  construction.  (4)  The  statute  is  obligatory,  and  although  it  enacts 
that  the  plaintiff  "  may*'  assign,  **  may"  suggest,  &c.  yet  the  word  <<  may'*  is 
compulsory^  and  the  plaintiff  must  assign  or  suggest  the  breaches,  otherwise 
the  proceedings  will  be  erroneous.  (5)  The  statute  is  confined  only  to  ac- 
tions of  debt  (6);  and  it  does  not  apply  to  cases  at  the  suit  of  the  crown.  (7) 

Stat  8  &  9  Will.  3.  c.  11.  does  not  extend  to  a  bond  conditioned  for  the 
payment  of  a  sum  certain  at  a  day  certain ;  or  to  a  post  obit  bond  (8) ;  com- 
mon money  bond  (9) ;  warrant  of  attorney  to  enter  up  Judgment  payable 


Debt  ok  Bovd, 
with  covdx- 

TION  TO  rXR- 
FORir  COVK- 

KAVT8 — As- 
signing 
Bakacucs 
UMDKR  Stat. 
8  ft  9  Will.  3. 
c.  1 1 .  8.  8. 

Stat.  8  &  9 
Will.  8.  ell. 
8.  8. 

Plaintiff  may 
assign  as  many 
breaches  as  he 
pleases. 


Defendant  ac- 
countable only 
to  the  extent  of 
the  penalty. 


Construction 
of  stat  8  &  9 
WilL  8.  c.  11, 


Cases  to  which 
stat.  8&  9  Will. 
3.  c.  11.  does 
not  extend. 


(1 )  Where  proceedings  have  been  stayed, 
▼ide  Key  ▼.  Hiil,  8  B.  &  A.  598. 

(2)  DowwoH  T.  LmU  4  ibidi  S49.  Archb. 
C.  Att.  Pract  175. 

(S)  I  Saund.  56.  (a;)  n.  1.  Brangwin  ▼. 
J%rro<»  S  W.  Black.  U9a  Wiid^  v.  CZorA- 
«m,  6  T.  R.  SOS.  SkuU  t.  Proctor^  S  Marsh» 
Sn.    £0Mifafo(£onOT.at(r<^ST.li.388. 

(4)  Hardy  r.  Bern,  5  T.  R.  637. 

(5)  Ibid.  636.     R0U9  v.  RonwtU,  ibid. 


538.  540.     Drape  ▼.  Brand,  2  WiU.   377. 
Goodioin  v.  Crtnckt  4  Cowp.  359. 

(6)  1  Saund.  58.  (b.)».  1. 

(7)  Archb.  by  Chitt  759. 

(8)  Murray  v.  Stair  (Earl  of),  2  B.&  C. 
82.  89.  3  D.  &  R.  278.  WatdeU  t.  FermMr^ 
2  Camp.  286. 

(9)  Stat.4  Anne,  c.  16.  8.13.  1  Saund.  58. 
(Ck)  ».  1.    JameM  r,  Thomas,  3  N*  &  M*  668. 
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l>i>T  ow  Boim. 


Cues  to  which 
It  does  extend. 


A  breach  must 
be  assigned  in 
the  teplieation, 
if  general  per- 
formance be 
pleaded. 


Superaddition 
of  immaterial 
breaches. 

EviDXXCC 


Stat  8  &  9 
Wills.  &n. 

8.   8. 

Where  judg> 
men!  is  given 
for  the  plaintilF 
on  demurrer,  or 
bj  confession* 
ormikadieU. 


by  instalments  (1),  although  accompanied  hj  a  bond  (2);  bail  boDd(S); 
petitioning  creditor*8  bond  (4) ;  or  to  a  replevin  bond  (5). 

But  bonds  for  the  payment  of  money  by  instalments  (6),  or  of  annuities, 
or  for  the  performance  of  an  award,  are  within  the  statute.  (7) 

Although  a  bond  be  on  the  face  of  it  a  common  money  bond,  yet  if 
there  be  a  concurrent  instrument,  shewing  that  it  is  in  substance  a  bond 
intended  to  secure  the  performance  of  covenants,  &c,  within  the  meaning  of 
the  statute,  it  is  necessary  to  suggest  or  assign  breaches  in  pursuance  of 
the  act,  although  the  bond  does  not  refer  to  the  instrument  which  ezj^ains 
it  (8) 

If  the  defendant  plead  any  plea  which  makes  it  necessary  for  the  plaintiff 
at  common  law  to  assign  a  breach  in  the  replication^  as  for  instance,  general 
performance,  the  plaintiff  must  still  assign  the  breach  in  the  replication, 
with  this  difference,  that  he  may  now  assign  several  breaches  under  the 
statute,  whereas  at  common  law  he  could  only  assign  one.  If  only  one 
breach  be  assigned  in  the  replication,  it  is  not  necessary  to  state,  that  it  is 
assigned  "  according  to  the  form  of  the  statute ;"  and  it  is  doubtful,  whether 
that  allegation  be  necessary  in  any  case.  (9) 

If  issue  be  joined  on  non  est  factum  and  plea  of  fraud,  and  there  be  no 
suggestion  of  breaches,  the  judge  will  try  the  issues,  but  refuse  immediate 
execution,  and  leave  the  plaintiff  to  suggest  breaches,  &c.  (10) 

The  breach  of  the  condition  of  a  bond,  otherwise  well  assigned,  is  not 
vitiated  by  the  superaddition  of  immaterial  breaches.  (11^ 

After  proof  of  the  bond,  the  plaintiff  proves  the  breaches  assigned,  where, 
from  the  nature  of  the  case,  the  burden  of  proof  is  not  thrown  on  the 
defendant  to  prove  the  affirmative ;  as  where  the  condition  is  to  pay  money 
by  instalments,  or  the  payment  of  rent. 

The  plaintiff  in  cases  where  breaches  are  assigned  under  the  statute,  most 
give  evidence  of  the  amount  of  his  damages.  (12) 

If  judgment  be  given  for  the  plaintiff  on  demurrer  or  by  confession,  or 
nihil  dick,  thenstat8&9;Will.  3.  c.ll.  s.  8.  directs,  <<  that  the  plaintiff  upon 
the  roll(13)  may  suggest  as  many  breaches  of  the  covenants  and  agreements 
as  he  shall  think  fit,  upon  which  shall  issue  a  writ  (14)  to  the  sheriff  of  that 
county,  where  the  action  shall  be  brought,  to  summon  a  jury  to  appear  before 
the  justices  or  justice  of  assize  or  nisiprius  of  that  county,  to  fnquire  of  the 
truth  of  every  one  of  those  breaches,  and  to  assess  the  damages  that  the 
plaintiff  shall  have  sustained  thereby ;  in  which  writ  it  shall  be  commanded 


(1)  Cox  ▼.  Rodbard,  3  Taunt.  74.  264. 
TUby  Y.  Butj  16  East,  164.  Shaw  v.  Wor^ 
eeater  (MarquU  of),  6  Bing.  885.  Murtt  t. 
Jenningg,  5  B.  &  C.  6S6. 

(2)  Austerbury  y.  Morgan,  2  Taunt.  195. 

(3)  Moody  T.  Pheasant,  2  B.  &  P.  446. 

(4)  Sndthey  ▼.  EfuoHton,  3  East,  22. 
Smith  v.  Broomhead,  7  T.  R.  SOa 

(5)  Middleton  y.  Bryan,  SM.8iS.l5S. 

(6)  mUoughby  y.  Swinion,  6  East,  550. 
D'Aranda  y.  Houston,  6  C.  &  P.  51 1. 

(7)  Waleot  y.  Gmdding,  8  T.  R*  126.  WtU 
h^fhby  Y.  SwhUon,  6  East,  550.  Wdeh  y. 
/refancl,  ibid.  613.  2  Saund.  188.  Middleton 
Y.  Bryan,  3  M.  &  &  156. 


(8)  Hurst  Y.  Jenninys,  5  B.  &  C  65a    S 
D.  Sc  R.  424. 

(9)  Tombs  Y.  Painter,    13    East,  1.     ^ 
Saund.  187.  (a.)  ».  2. 

(10)  ITArunda^.  Houston,  6  C ft  F.5IS. 
514. 

(11)  StothertY.Goodfiaow,\V.8tiLm. 

( 12)  2  Saund.  187.  (a.)  ».  2.     IkLaJ^^ 
Y.  Stewart,  2  N.  R.  362. 

(IS)  No  suggestion  is  neoesaiy  on  » 
judgment  bj  warrant  of  attorney.    IBnnsrd^ 

T.  Mussen,  5  Taunt.  264. 

(14)  Ftrfa  Form  ofthis  writ,  2  Saund- m« 

(c.)  n.  2. 
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to  the  said  justices,  that  they  shall  make  a  return  (1)  thereof  to  the  court  Dbbt  ov  Bohp. 

whence  the  same  shall  issue,  at  the  time  in  such  writ  mentioned ;  and  in  Defendant  pay^ 

caae  the  defendant,  after  such  judgment  entered,  and  before  any  execution  ing  damages, 

executed,  shall  pay  unto  court  where  the  action  shall  be  brought,  to  the  ^^^aygd, 

use  of  the  plaintiff,  his  executors  or  administrators,  such  damages  so  to  be 

assessed,  by  reason  of  ail  or  any  of  the  breaches  of  such  covenants,  together 

with  the  costs  of  suit,  a  stay  of  execution  of  the  said  judgment  shall  be 

entered  upon  record ;  or  if  by  reason  of  any  execution  executed,  the  plaintiff, 

or  his  executors  or  administrators,  shall  be  fully  paid  or  satisfied,  all  such 

damages,  with  costs  of  suit,  and  all  reasonable  charges  and  expenses  for 

executing  the  said  execution,  the  body,  lands,  or  goods  of  the  defendant 

shall  be  thereupon  forthwith  discharged  from  the  said  execution,  which  shall 

likewise  be  entered  upon  record ;  but  notwithstanding  in  each  case  such  but  judgment 

judgment  shall  remain  as  a  further  security  to  answer  to  the  plaintiff,  and  ^|JJJJ^?*^y** 

his  executors  or  administrators,  such  damages  as  shall  be  sustained  for  further  breach ; 

farther  breach  of  any  covenant  in  the  same  indenture,  deed,  or  writing ; 

upon  which  the  plaintiff  may  hsLve  &  scire  facias  (2)  upon  the  said  judgment  and  plauitiff 

against  the  defendant  or  against  his  heir,  terre  tenant,  or  his  executors  "f^  'Jf^f  * 

®  ,    .  ^  '  aeire  facias 

or  administrators,  suggesting  other  breaches  of  the  said  covenants  or  agree-  against  the  de- 
ments, and  to  summon  him  or  them  respectively  to  shew  cause  why  fen<la°t. 
execution  should  not  be  had  upon  the  said  judgment;  upon  which  there 
shall  be  the  like  proceeding,  as  was  in  the  action  of  debt  upon  the  said 
bond  for  assessing  damages  upon  trial  of  issue  joined  upon  such  breaches, 
or  inquiry  thereof,  upon  a  writ  to  be  awarded  as  aforesaid ;  and  upon  pay- 
ment or  satisfaction  as  aforesaid  of  such  future  damages,  costs,  and  charges, 
all  further  proceedings  are  again  to  be  stayed ;  and  so  toUes  quoHes;  and  the 
defendant,  his  body,  lands,  or  goods,  shall  be  discharged  out  of  execution 
as  aforesaid/* 

The  verdict  for  the  plaintiff  is  the  same  as  in  ordinary  cases,  but  the  Vsedict* 
jury  must  also  asseiss  damages  for  the  breaches. 

The  judgment  for  the  plaintiff  is,  that  he  recqv^  the  debt  and  damages  JundMEirr. 
for  the  detention  thereof,  together  with  40«.  costs,  and  the  costs  of  increase, 
the  latter  of  course  including  the  costs  of  the  trial.  (3) 

Where  there  is  no  plea  to  the  declaration,  and  consequently  no  isstte  to  be  Where  there  is 
tried,  judgment,  either  upon  demurrer  or  by  default,  is  to  be  signed  for  the  5^^^!^*:**^  ^^ 
penalty  as  at  common  law,  and  the  plaintiff  suggests  breaches  on  the  rolh 
of  which  a  copy  should  be  given  to  the  defendant     A  writ  of  inquiry  is 
then  executed  (4),  but  the  defendant  is  not  allowed  to  answer  such  breaches* 

The  judgment  when  entered  up  for  the  debt  stands  as  a  security  for  any  Entry  of  Judg- 
further  breaches,  and  if  afterwards  there  be  breaches,  the  plaintiff  may  have  ^^^ 
a  scire  facias  on  the  judgment  and  suggest  them,  and  damages  will  be 
assessed  thereupon  by  writ  of  inquiry  (5),  which  must  be  executed  before 
the  sheriff,  and  directed  to  him.  (6) 

(1)  Vide  ¥orm  of  pogtea  returned  by  jus-  within  this  statute,  although  new  breaches 
tiees  of  assise,  2  Saund.  187.  (c)  n.  S.  take  place  within  a  year  after  judgment  re-    ■ 

(2)  Vide  Form  of  this  writ  against  de-  covered,  yet  the  plaintiff  is  bound  to  sue 
fendant,  Udd's  Folrms,  430.    If  the  plaintiff  out  a  Jleri  facias.     Ibid. 

proceed  to  execution  without  sl scire  faeiast  (3)  1  Saund.  58.  (b.)  n.  I. 

the  court  will  set  aside  the  execution  and  (4)  Tidd.  585. 

order  tbe  money  levied  under  it  to  be  restored*  (5)  Stat.  8  &  9  Will.  3.  c.  1 1 .  B.  8. 

WiOoughhy  v.  Swintonj  6  East,  55a    In  cases  (6)  Stat  S  &  4  Will.  4.  c.  42«  s.  1 6. 
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DEBToyBoKP.       In  debt  on  bond  for  performance  of  covenants,  &c.  where  breaches  are 
EzKcuTioK.        suggested,  &c.  under  stat.  8  &  9  Will.  S.  c  11.  s.  8.,  although  the  writ  of 

execution  must  be  for  the  entire  penalty,  damages  and  costs,  yet  it  should 
be  indorsed  to  levy  only  the  damages  assessed  upon  the  breaches,  the  costs 
found  by  the  jury,  the  costs  of  increase,  and  the  costs  of  the  execution ;  but 
if  the  damages  assessed  and  charges  of  execution  exceed  the  penalty  of  the 
bond,  the  execution  can  only  be  for  the  amount  of  the  penalty,  and  the  costs 
of  increase.  (1)   The  writ  in  this  case  must  be  entered  on  the  roll.  (2) 


AaiiEsr  FOR  11.  Arrest  for  Debt — Stat.  1  &  2  Vict.  c.  110. 

DCBf  —  StAt. 

1  &  2  Vict.  gt^t,  1  &  2  Vict  c.  1 10.  s.  1.,  after  reciting  that  the  present  power  of  arrest 

g^  *  upon  mesne  process  is  unnecessarily  extensive  and  severe,  and  ought  to  be 

relaxed,  enacts,  that  after  October  1.  1838,  no  person  shall  be  arrested  on 

mesne,  process  in  any  civil  action  in  any  inferior  court  whatsoever,  or  in 

any  superior  court. 

Sect  3.    A  There  are,  however,  some  exceptions  to  this  enactment,  the  third  section 

judge  of  a  su-  '  '  tr 

perior  court  can  having  enacted,  that  <Mf  a  plaintiff  in  any  action  in  any  of  her  majesty's 
order  defendant  superior  courts  of  law  at  Westminster,  in  which  the  defendant  is  now  liable 
in  certain  cases.  ^  arrest,  whether  upon  the  order  of  a  judge,  or  without  such  order,  shall, 

by  the  affidavit  of  himself  or  of  some  other  person,  shew,  to  the  satisfaction 
of  a  judge  of  one  of  the  said  superior  courts  that  such  plaintiff  has  a  cause 
of  action  against  the  defendant  or  defendants  to  the  amount  of  20/.  or  up- 
wards, or  has  sustained  damage  to  that  amount,  and  that  there  is  probable 
cause  for  believing  that  the  defendant  or  any  one  or  more  of  the  defendants 
is  or  are  about  to  quit  England,  unless  he  or  they  be  forthwith  apprehended, 
it  shall  be  lawful  for  such  judge  by  a  special  order  to  direct,  that  such 
defendant  or  defendants  so  about  to  quit  England  shall  be  held  to  bail 
for  such  sum  as  such  judge  shall  think  fit,  not  exceeding  the  amount  of  the 
debt  or  damages ;  and  thereupon  it  shall  be  lawful  for  such  plaintiff,  within 
the  time  which  shall  be  expressed  in  such  order,  but  not  afterwards,  to  sue 
out  one  or  more  writ  or  writs  of  capias  into  one  or  more  different  counties, 
as  the  case  may  require,  against  any  such  defendant  so  directed  to  be  held 
to  bail,  which  writ  of  capias  shall  be  in  the  form  contained  in  the  schedule 
to  this  act  annexed,  and  shall  bear  date  on  the  day  on  which  the  same  shall 
be  issued ;  provided  always,  that  the  said  writ  of  capias^  and  all  writs  of 
execution  to  be  issued  out  of  the  superior  courts  of  law  at  Westminster  into 
the  counties  palatine  of  Lancaster  and  Durham,  shall  be  directed  to  the 
chancellor  of  the  county  palatine  of  Lancaster  or  his  deputy  there,  or  to 
the  chancellor  of  the  county  palatine  of  Durham,  or  his  deputy  there."  (3) 
Sect  B»  Order       By  stat.  1  &  2  Vict.  c.  1 10.  s.  5.,  '^  any  suph  special  order  may  be  made,  and 
™*y    a^!^^  f   ^^  defendant  arrested  in  pursuance  thereof  at  any  time  after  the  commence- 
the  proceedings  ment  of  such  action,  and  before  final  judgment  shall  have  been  obtained 

before  final         therein,  and  that  a  defendant  in  custody  upon  any  such  arrest,  and  not 
judgment.  "  •' 

(1)1  Saundi  58.  (b.)  ».  1.  the  application  for  his  diBcharge  should  be  by 

(2)  Archb.  by  Cbitt  559.  motion  to  set  aside  the  order,  not  the  capiat^ 

(3)  Where  the  defendant  has  been  arrested  Hophinaon  v.  SaUmbier,  7  Dovl.  P.  C.49S* 
under  this  section  upon  insufficient  affidavits, 
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previously  served  with  a  copy  of  tlie  writ  of  summons,  may  be  lawfully     Amawrr  toK 
served  therewith."  '. 


In  respect  of  clearness  or  certainty^  the  language  of  the  affidavit  is  tested  Construction  of 
by  the  same  rules  as  -a  declaration  which  is  specially  demurred  to  (I)  ;  and  gjJ^J**  "* 
if  upon  any  construction  of  it,  the  arrest  appears  to  be  unlawful,  the  affi- 
davit will  be  defective.  (2) 

The  cause  of  action  stated  in  the  affidavit  must  be  the  same  for  which   sutement  of 
the  plaintiff  declares,  otherwise  the  order  will  be  rescinded,  or  the  defendant  «*"**  °^  •^*°°- 
or  bail  discharged,  according  as  the  capias  issues  before  or  after  declaration. 
But  it  is  no  objection,  that  the  declaration  contains  other  causes  of  action 
besides  those,  for  which  the  defendant  is  held  to  bail.  (3) 

The  first  part  of  the  affidavit  may  be  in  the  common  form  of  an  affidavit  Commenee- 
to  hold  to  bail,  or  of  an  affidavit  to  obtain  a  judge's  order  to  hold  to  bail,  ™f|**  of  affida- 
heretofore  usually  adopted  according  to  the  cause  of  action  ;  but  it  need 
not  be  entitled  in  the  cause,  if  made  before  the  writ  of  summons  be  sued 
out  (4)    If  the  action  be  actually  depending  at  the  time  the  application  is 
made,  the  affidavit  should,  it  seems,  be  intituled  in  the  court  and  cause.  (5) 

The  affidavit  should  state  facts,  from  which  it  may  fairly  be  presumed  to  Statement  of 
be  the  intention  of  the  defendant  to  quit  the  country ;  and  the  defendant  *{j®  !i!lf  °  j°"  °^ 
must  then  add  that,  **  he  verily  believes  that  the  said  J.  S.  is  about  to  quit  to  quit  £ng- 
England,  unless  he  be  forthwith  apprehended  and  holden  to  bail  for  the  l^nd. 
cause  of  action  aforesaid."    It  will  be  insufficient,  it  should  seem,  merely  to 
state  the  deponent's  belief  as  to  the  defendant  being  about  to  quit  the 
country,  without  also  stating  the  facts  on  which  such  belief  is  founded  (6) ; 
mere  suspicion  will  not  do.  (7) 

It  is  not  requisite  for  the  applicant  to  suggest  th6  object,  or  how  long 
the  defendant  intends  to  be  absent. 

An  officer  going  to  join  his  regiment  in  Ireland  is  liable  to  an  arrest  (8) 
While  every  case  of  a  person  about  to  leave  England  is  not  within  the   "Every  case  of  a 
act,  as  the  captain  of  a  packet  between  Dover  and  Calais^  yet,  as  observed  person  about  to 
by  Mr.  Baron  Alderson  in  Larchin  v.  Willan  (9),  "  if  a  party  is  going  ^^t  within  the 
abroad  for  such  a  period,  that  the  suit  is  thereby  necessarily  delayed,  and  he  >ct. 
is  not  ready  to  be  apprehended  at  the  time  that  execution  would  take  place 
in  the  ordinary  progress  of  a  cause,  that  is  such  an  absence  as  was  meant 
to  be  prevented  by  the  provisions  of  the  third  section." 

To  support  a  rule  by  a  defendant  to  rescind  (under  sect  6.)  a  judge's  What  defendant 
order  made  under  stat  1  &  2  Vict  c  110.  s.  3.,  he  must  swear  positively  Jl)!^*''**!^*® 
that  *^  he  is  not  about  to  leave  England."  (10)  order. 

By  Stat.  1  &  2  Vict.  c.  1 10.  s.  6.,  *'  it  shall  be  lawful  for  any  person  ar-   stat.  l  &  2 
rested  upon  any  such  writ  oi  capias,  to  apply  at  any  time  after  such  arrest  Victc,iio.«.6. 
to  a  judge  of  one  of  the  superior  courts  at  Westminster,  or  to  the  court  in  ^^"^"^U*^ 
which  the  action  shall  have  been  commenced,  for  an  order  or  rule  on  the  di^harg^fo"^. 
pluntiff  in  such  action,  to  shew  cause  why  the  person  arrested  should  not  ^'^« 

(1)  Babnanno  v.  May,  6  Dow],  P.  C.  306.  (6)  Archb.  C.  Att.  Pract.  690.     Bateman 

(2)  LittreilU    ▼.    Hoepner,    2    ibid.  758.     v.  Dunn,  7  Doirl.  P.  C.  105. 

Lush.  Pr.  598.  (7)  Harveyy.  0*Meara,  7  Dowl.  P.  C.  725. 

(3)  Taylor  v.  WWtituon,  6  A.  &  £.  534.  (8)  Larchin  v.  WiUan,  ibid.  11. 
Lush.  Pr.  591.  (9)  Ibid. 

(4)  ScheOeier  v.  Cohen,  9  Dowl.  P.  C  277.  (10)  ItobiniOH  v.  Gardner,  ibid  716. 

(5)  Ibid. 
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AftRiff  TOK     be  discharged  out  of  custody ;  and  that  it  shall  be  lawful  for  such  judge  or 
court  to  make  absolute  or  discharge  such  order  or  rule,  and  to  direct  the 


Judge  nuy  dit-  costs  of  the  application  to  be  paid  by  either  party,  or  to  make  such  other 
ant^not         owl^r  therein  as  to  such  judge  or  court  shall  seem  fit ;  provided,  thatanj 

such  order  made  by  a  judge  may  be  discharged  or  varied  by  the  court,  on 

application  made  thereto  by  either  party  dissatisfied  with  such  order." 

Ordering  ha\]         It  is  probable  also  that,  in  cases  where  a  defendant,  instead  of  remainiDg 

liveredTup  to'    ^"  Custody  until  this  application  shall  be  made,  gives  a  bail  bond  and  is 

be  eancellod.      discharged,  the  court  or*a  judge  would  order  the  bail  bond  to  be  delivered  up 

to  be  cancelled^  upon  the  same  grounds  that  they  would  have  ordered  him 
to  be  discharged,  if  he  had  remained  in  custody.    The  case,  though  not 
within  the  words,  is  clearly  within  the  equity  of  the  statute.  (1) 
Sut.  1  ft  2  By  Stat  1  &  2  Vict  c.  110.  s.  4.,  <<  the  sheriff  or  other  officer  to  whom 

Vict  c.  110. a.  4.  gygjj  ^jj^  of  capias  shall  be  directed  shall,  within  one  calendar  month  after 
pr^eed^^ar-  *^®  ^**®  thereof,  including  the  day  of  such  date  but  not  afterwards,  proceed 
rest  defendant,  to  arrest  the  defendant  thereupon ;  and  such  def(gndant,  when  so  arrested, 
Defendant  to  shall  remain  in  custody,  until  he  shall  have  given  a  bail  bond  to  the  sheriff, 
"™*T  ^^  .1      ^^  *^^  ^^^  ™*"*c  deposit  of  the  sum  indorsed  on  such  writ  of  capias, 

custody  until  ,  , , 

he  finds  bail,  or  together  with  10/.  for  costs>  according  to  the  present  practice  of  the  said 
makesadepodt  superior  courts ;  and  all  subsequent  proceedings,  as  to  the  putting  in  and 

perfecting  special  bail,  or  of  making  deposit  and  payment  of  money  into 
court,  instead  of  putting  in  and*  perfecting  special  bail,  shall  be  according 
to  the  like  practice  of  the  said  superior  courts,  or  as  near  thereto  as  the 
circumstances  of  the  case  will  admit" 
DsLiTxaT  or  To  render  the  arrest  legal,  the  officer  must,  as  directed  by  the  writ  **  on 
CoFT  or  Warr.  ^^^  execution  thereof,  deliver  a  copy  thereof  "  to  the  defendant  The  body 

of  the  act  is  silent  as  to  this ;  but  there  seems  no  doubt  that  the  practice 
will  be  the  same  as  was  required  by  the  Uniformity  of  Process  Act,  under 
which  it  was  holden,  with  reference  to  a  writ  of  capias  issued  thereunder, 
that  a  delay  of  ten  hours  before  delivering  the  copy  was  not  a  compliance 
with  the  direction.  (2) 
Copy  difiering  If  the  copy  SO  given  differ  in  any  material  respect,  that  is,  if  by  reason 
from  writ.  ^f  ^^^  omission  of,  or  variance  from,  a  word  in  the  original,  the  sense  is 

altered,  the  arrest  will  be  illegal,  and  the  defendant  entitled  to  be  dischaiged. 
Where  the  capias  described  the  defendant  as  a  '*  gentleman,"  and  the 
copy  omitted  the  word,  though  the  description  was  unnecessary,  the  bail 
bond  was  ordered  to  be  cancelled ;  and  the  omission  of  the  word  *'  London 
in  the  indorsement  on  the  copy  of  the  capias,  has  been  held  sufficient  cause 
for  setting  aside  a  copy.  (3)  But  the  omission  of  a  letter,  or  even  a  word, 
when  the  sense  or  the  description  is  not  altered,  will  not  vitiate.  (4) 

(1)  Archb.  C.  Att  Fract  69S.     Where  a  the  iacts  which  have  led  to  his  arrert,  the 

defendant  who  has  been  arrested  by  ajudge*8  plain tiflT  ought,  in  answer  to  his  applicatioo 

order,  pursuant  to  stat.  I  8c  2  Vict.  c.  110.  for  discbarge,  to  disprove  the  explanation, 

s.  3.,  seeks  to  obtain  his  discharge   under  (2)  Shearman  r,M*Knufhi,  5  0owL  P.  C. 

sect.  6.  of  that  statute,  on  the  ground  of  a  572.     Lush.  Pr.  601. 

substantial  objection  to  his  arrest,  he  is  not  (3)   Cooke   t.  Faughafh  4  M.  &  ^*  ^^-^ 

bound  to  apply  before  the  expiration  of  the  vide  Smith  v.  Penneli,  2  Dowl.  P.  C.  65^» 

time  for  putting  in  bail.      Walker  v.  Lamb,  (4)  Forbes  r,  Maton,  3  DowL  P.  C.  104. 

9  Dowl.  P.  C.  131.     It  seems,  that  if  the  Sutton  v.  Burgeu,    ibid.  489.      Cooper  r, 

defendant  give  a  satisfactory  explanation  of  Wheale,  4  ibid.  281. 
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DECEIT, 

1.  Where  it  lies  upon  an  express  Warranty^  pp.  1280 — 1283. 

Deceit  ie  groMnded  on  the  hreach  of  the  warrantp  of  one  party  to  a  contract  either  expreu 
or  implied  —  Selling  the  property  of  another  —  Scienter  mutt  he  proven  —  Dietinc^ 
tione  bUween  an  express  promiw  and  an  implied  warranty —  When  a  thing  is  of  a 
certain  vahte,  and  that  is  only  known  to  the  soBer  —  Every  deceit  ccmprehends  a  lie 
coapled  with  some  dealing  —  Affirming  the  rent  of  a  house  to  be  more  than  it  really  is 

In  XVXRT  COMTILACT  to  furnish  OOODS,  HOWSTKR  low  THB  PAXCX,  XT  IS  XMPLXKD 

THAT  THs  GOODS  SHALL  BX  MSRCBANTABLx —  What  is  uot  lachcs  tfi  acquainting 
vendor  of  his  breach  of  warranty  —  Goods  sold  by  specimen  — •  Sale  of  pictures  — 
Encouraging  vendee  in  a  delusion  respecting  a  picture  -^  Putting  the  name  of  an  old 
artist  in  a  catalogue  —  Constitutional  unsoundness  existing  in  sheep  at  the  time  of 
sale  —  Disclosure  of  latent  defects  —  Where  sale  A^  sample  does  not  raise  an  implied 
warranty  that  the  commodity  should  be  merchantable  —  Adopting  the  partiadar  mark 
of  a  manufacturer, 

2.  Where  it  does  not  lie,  pp.  128S,  1284. 

Where  the  affirmation  is  inerely  a  nude  assertion  —  Party  making  an  untrue  represent^ 

otion  but  believing  it  to  be  accurate  —  Sdkr  out  of  possession  of  the  ehattdat  the  time 

of  the  sale  —  Bepresentation  mads  before  sale  with  fuU  opportunity  for  purchaser  to 

examine  the  truth  of  the  representation  -»  fireach  of  warranty  an  answer  to  an  action 

Jbr  the  price  of  goods. 

3.  The  Declaration  and  Pleadings,  pp.  1284f — 1286. 

Where  case  the  proper  form  of  at^ion  —  Where  case  or  trover  can  be  maintainid^^ 
Where  case  or  assumpsit  ^s —  Where  assumpsit  doee  not  lie —  Partibs—  Statb- 
MBNT  OP  CAUss  OP  ACTION  —  TuB  PLBADINGS  —  FclUs  representation  must  be  jpe- 
mially  pleaded—  Plea  of  fraud  where  not  supported 

4.  Evidence,  pp.  1286,  1287. 

What  the  plaintiff  must  prove  generally  —  Parol  evidence  of  representations  not  noticed 
in  written  contract  —  Invoice  of  goods  •—  Where  warranty  can  be  inferred  that  piC" 
tures  are  the  productions  of  particular  artists  —  Where  goods  do  not  correspond  with 
the  warranty —  False  and  deceitful  representations  of  annual  returns  of  business, 

5.  Damages,  p.  1288. 

For  fraudulent  misrepresentation  of  business,  the  actual  value  of  the  premises  can  be 
shewn  —  Damages  and  costs  of  a  former  action  —  Vendor  guaranteeing  the  net  profit 
of  business  concerns —  Untrue  representation  of  a  **ship  taken  with  edl  faults.** 

9 

6.  Warranty  on  Sale  of  Horses,  pp.  1288—1302. 

I.  CoNTKACT  OF  Wakrantt,  pp.  1288 — 1292. 

Where  vendor  liable  for  latent  defects  —  TAere  must  either  be  an  express  warranty  of 
soundness  or  fraud  in  the  sdler  to  maintain  the  action  '■—Right  of  property --^ 
Warranty  must  be  upon  the  sale  —  Can  only  reach  to  things  in  being  at  the  time  of 
the  warranty  made  —  So  particular  language  requisite  to  constitute  a  warranty — 
Liability  of  vendor  when  warranting  a  horse  —  General  warranty  will  not  extend 
to  guard  against  palpable  defects  —  Warranty  not  applying  to  the  time  of  sale,  but 
to  a  subsequent  period'^  Where  discernment  of  defects  is  a  matter  of  skill —  Where 
warranty  only  applies  to  soundness  •—  Beceipt  not  conclusive  evidence  of  warranty 
—  No  implied  warranty  upon  an  exdumge  of  goods  —  Warranty  to  rjemain  in  force 
far  only  a  Umited  period-^  Waver  of  warranty  —  What  is  not  a  warranty  of  a 
pedigree  ^^Bffiset  offiaud* 
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ir.  Wamlanty  bt  Smmy Aurtf  pp.  1292,  1293. 

III.  What  is  and  is  mot  Unsoundnkss,  pp.  1293 — 1296. 

T^ere  mugt  be  pontive  proof  of  unsoundnest  —  JRoaring .—  Bone  tptwin  in  the  kpek  — ' 
Chett  ftmndered  —  Splini§  —  Nerved  horte  —  Comgh—-  Temporary  lamtneu  or 
i^fury  —  Judgmentg  of  Mr»  Baron  Parke  in  Coates  o.  Stephens ;  Lord  EUem- 
borough  in  Elton  o.  Brogden ;  Chief  Jueiiee  Eyre  in  Garment  v.  Bam ;  and  Mr. 
Justice  Coleridge  in  Bolden  v.  Broken  —  What  u  mot  uxaouNDirxss  —  BatU 
neu  of  shape  —  Crib  biting  —  New  trial  will  not  be  granted,  aUhomgh  there  was'ei 
known  disease  to  constitute  the  unsoundness  set  ^  by  the  plaintiff. 

IV.  RxTuaH  OP  AancLK,  pp.  1296,  1297. 

If  a  horse  be  warranted  sound,  but  is  unsound  at  the  thns  of  sale,  the  sdkr  is  Uable  t» 
an  actum,  without  the  horse  being  returned,  or  ncHee  given  of  u$tsoundness  —  Pmr^ 
chaser  of  a  specific  ckaUd  having  once  accepted  it  cannot  return  it,  or  resist  am 
aUion  for  its  price  —  Vendee  rendering  horse  less  valuable  Ay  medicines  —  Where 
horse  should  be  returned  to  the  sdler, 

V.  Tbx  Dkclaeatxox,  pp.  1297 — 1299. 

Where  ease  or  assumpsit  proper  form  of  action'-^  Vendee  can  recover  in  a  broadi  of 
warranty  in  an  action  for  damages  only  —  Where  contract  not  divisible  —  Whsro 
action  for  money  had  and  received  wiU  not  lie  —  Statucbmt  op  conteact. 

VL  The  Pleadings,  p.  1299. 

Beg,  Gen.  H,  T.  4  WUL  4 What  pica  of  not  guilty  puts  in  issue  —  Infancy. 

VII.  Etidence,  pp.  1299^1301. 

Paoop  OP  WAaaAMTr  -*  Breach  must  support  the  aBegations  in  the  dsdaratioss 
-—  Inferred  from  letters — Where  condiHomd  promise  too  vague'  to  be  en/brced — 
Notice  requiring  the  return  of  an  unsound  horse  within  six  days —  Where  parol 
testimony  inadmissible  —  Dedaration  must  set  out  the  whole  of  Uu  consideration  -» 
Beceipt  for  price  en^bodying  a  warranfy  may  be  had  without  an  agreement  stamp  — . 
Competency  op  witness. 

VIII.  Damaoes,  pp.  1301,  1302. 

Haintiff  entitled  to  recover  for  all  losses  which  have  resulted  from  the  breach  of  isor- 
ranty  —  Where  horse  returned  —  Where  retained  —  Price  of  keep  —  Bspeeml 
damages  for,  loss  of  a  bargain  on  a  resale  cannot  be  recovered'^  Costs  ofaetiosu 

m 

7.  Fraudulent  Rkprbsentations  by  Persons  not  Parties  to  thb 
Contract,  pp.  1302—1308. 

Fraud  and  falsehood  the  foundation  of  the  action  -^  Fraud  defined —  StaL  9  Geo.  4. 
e.  14.  s.  6.  — Judgment  of  Mr,  Baron  Alderson  in  Lyde  v.  Barnard  —  Fake  statemtemt 
unaccompanied  with  an  intention  to  injure  the  plaintiff—^  Not  requisite  that  d^end- 
ant  ehould  derive  an  advantage  from  the  deceit  —  Fraud  witt  be  inferred  if  statement 
be  false  within  defendant's  kmwledge  —  Qualified  credit  repruentedas  an  unquoted 
credit  —  Extent  op  risk  —  Competency  op  witness. 


Wmbei  it  LIB!  1.  Where  it  lies  upon  an  implied  or  express  Warranty. 

VfOU  AN  IM- 

puBn  oa  EX-  ^\\  contracts  which  arc  infected  with  fraud,  are  void  both  at  law  and  in 

BANTr.  equity,  for  the  basis  of  all  dealings  ought  to  be  good  faith. 

DaMlt  U  It  is  on  the  breach  of  the  warranty  of  one  party,  to  a  contract  either 

groundad  on  implied  or  express,  that  the  action  of  deceit  is  grounded,  and  it  lies  where- 

|j|J^''^^„jy  ever  a  person  has,  by  a  false  affirmation  or  otherwise,  imposed  upon 

tttonapwijto  another  to  his  damage,  who  has  placed  a  reasonable  confidence  in  him: 
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thus,  where  a  merchant  sells  cloth  to  another  knowing  it  to  be  badlj  fulled,  Whiek  n  tm 
deceit  will  lie,  because,  upon  the  foregoing  principle,  it  is  a  warranty  in  law ;  "^,^0*  'g"'. 
but  there  is  no  authority  to  shew,  that  the  same  rule  holds  if  the  commodity  kess  Waa- 
sold  have  a  latent  defect  unknown  to  the  seller.  (1 )    If  a  person  in  possession  ^'^'"f^- 
of  a  lottery  ticket  (2)  falsely  sell  it  to  another  for  his  own,  deceit  will  lie ;  a  contract  either 
for  possession  of  a  personal  chattel  is  a  colour  of  title,  and  therefore  it  was  implied  or  ex- 
but  a  reasonable  confidence  which  the  buyer  placed  in  him,  when  he  af-  ^"f"' 
firmed  it  to  b«  his  own.  (3)  JS'of  ^i""' 

It  is  incumbent  on  the  plaintiff  in  such  case  to  prove  the  defendant  other, 
knew  it  not  to  be  his  own  at  the  time  of  the  sale  (for  the  declaration  must   Scienter  must 
be,  that  he  did  it  fraudulenUy,  knowing  it  not  to  be  his  own)  for  if  the  ^  P^'^*"" 
defendant  had  a  reasonable  ground  to  believe  it  to  be  his  property  (as  if 
he  bought  it  band^fide)^  no  action  will  lie  against  him;  but  the  defendant 
cannot  plead  such  matter,  but  must  give  it  in  evidence.  (4) 

Distinctions  exist  between  an  action  on  the  case  for  breach  of  an  express  Diftinction^ 
promise,  and  one  in  nature  of  deceit  on  an  implied  warranty ;  in  the  latter  ^>«*^«fin  »»*.  ««- 
the  deceit  is  the  gravamen^  and  the  seienier  the  gist  of  the  action  ;  and  in  and  an  implied 
the  former,  the  breach  of  the  warranty  is  the  gravamen ;  therefore,  where  warranty. 
plaintiff  declares  in  tort  for  such  breach,  it  is  not  necessary  to  allege  the 
Meienter^  nor  if  alleged  to  prove  it  (5) 

Where  a  thing  is  of  a  certain  value,  and  that  is  known  to  the  seller,  but  Where  a  tiling 
cannot  be  so  to  the  buyer,  if  there  be  any  deceit  in  affirming  the  value  to  "J*^*  *'^d'ti"t 
be  different  from  what  it  is,  this  action  lies.  (6)  '  And  a  purchaser  may  is  known  to 
recover  against  a  vendor  for  a  false  afiirmation  of  rent,  though  he  .inquired  ^«  v^et, 
what  the  estate  let  for,  and  did  not  depend  on  the  statement  (7) 

Every  deceit  comprehends  a  lie,  but  yet  it  is  more  than  a  lie,  from  the  Every  deceit 
view  with  which  it  is  practised,  its  being  coupled  with  some  dealing,  and  «>™P'«*>«^«  « 
the  injury  which  it  is  calculated  to  occasion  and  does  occasion  to  another,  with  some 
And  so  it  is  in  all  cases  where  the  purchaser  may  easily  discover  the  true  <l^iQg* 
value,  or  where  the  thing  may  be  of  mbre  value  to  one  man  than  to 
another,  as  jewels,  pictures,  &c.  (8) 

If  the  seller  affirm  the  rent  of  a  house  to  be  more  than  it  really  is.   Affirming  the 
whereby  the  purchaser  is  induced  to  give  more  than  it  is  worth,  an  action  to"!^  more  than 
will  lie  for  the  deceit ;  for  the  value  of  the  rent  is  matter  which  lies  in  the  it  really  is. 
private  knowledge  of  the  landlord  and  tenant,  and  must  be  the  same  to  all. 

In  PUmore  v.  Hood  (9)  the  defendant  being  about  to  sell  a  public^house, 
falsely  represented  to  B.,  who  had  agreed  to  purchase  it,  that  the  receipts 
were  180iL  a  month :  B.  having  to  the  knowledge  of  the  defendant  com- 
municated this  representation  to  plaintiff,  who  became  the  purchaser  instead 
of  B. : — It  was  held,  that  an  action  lay  against  defendant  at  the  suit  of 
plaintiff. 

(1)  Arib'iuoii  T.  Lee,  2  East,  323.,  et  vide  (6)  1  Esp.  N.  P.  629.  Jendwime  v.  Slade, 
1  Rol.  Abr.  Action  sur  Case  (P.),  90.  Bull.  2  Esp.  N.  P.  C.  572.  PhUipe  v.  HunUr,  2 
K.  P.  so.  (a.)  Hen.  Black.  415. 

(2)  Medina  y.  Stoughton,  1  Salk.  210.  1  (7)  1  Sug.  V.  &  P.5.,  vide  etiam  Pudey  ▼. 
U.  Raym.  593.  Freeman,  3  T.  R.  51. 

(3)  BnU.  N.  P.  30.  (a.)  (8)  Ibid.     Leakins  v.  CHesel,  1  Sid.  146., 

(4)  Medina  ▼.  Stouffhion,  1  Salk.  2ia  1  et  vide  Ekine  y.  Treeham,  1  Lev.  102.  S.  C. 
Jjd.  Raym.  593.  nom.  Elkine  ▼.  Tretham,  Bull.  N.  P.  31.  (a. ) 

(5)  Wmianuon  ▼.  AUiton,  2  East,  446.  (9)  5  Bing.  N.  C.  97.  7  DowL  P.  C. 
Bull.  M.  P.  30.  (a. )  M.  0.  1 36. 
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WmEB  n  un 

UrOM  AN  IM- 
rLUD  OE  xz- 
FRUS  WaA- 
KANTT. 

In  btkat  Cok- 

TKACT  TO  rua- 

visK  Goods, 

HOWBVBA  LOW 
THB  PiiICK,  IT 
IS  IMPLIED  THAT 

THs  Goods 

SHALL  BX  MBa- 
CHAMTABLX. 


What  is  not 
lacb«B  in  ao- 
quainting 
vendor  of  his 
breach  of  var- 
ranty. 


Goods  sold  by 
specimen. 


Sale  of  pictures. 


But  if  the  seHer  only  affirm  that  A.B.  would  have  given  bo  much  for  it 
whereas  A.  B.  had  never  offered  bo  to  do,  no  action  will  lie,  for  such  affirm- 
ation cannot  deceive  in  the  value.  (1)  So  if  he  only  affirm  it  was  worth  so 
much,  for  the  purchaser  might  inform  himself  of  the  value.  (2) 

If  an  article  be  sold  for  a  parficular  purpose,  and  at  the  usual  market 
price,  and  it  be  defective^  an  action  b  maintainable  against  the  seller, 
though  there  was  no  warranty  at  the  time  of  the  sale  (3) ;  because,  where 
a  person  manufactures  an  article  and  sells  it  for  a  particular  parpose, 
the  law  implies  a  warranty  that  it  is  fit  and  proper  for  that  purpose ; 
therefore,  where  the  defendant  supplied  copper  sheathing  for  the  plaintiff** 
vessel,  which  turned  out  to  be  defective  in  a  short  time  after  it  was  used, 
and  the  jury  found  that  the  decay  was  by  some  intrinsic  defect  in  the 
quality :  —  It  was  held,  that  the  plaintiff  was  entitled  to  recover  damages 
in  an  action  on  the  case  in  the  nature  of  deceit,  although  no  fraud  was 
imputed  to  the  defendant ;  for  as  he  manufactured  the  copper,  and  knew 
the  purpose  for  which  it  was  to  be  applied,  and  said  **  he  would  supply  the 
plaintiff  well,'*  it  amounted  to  a  warranty  that  it  should  be  fit  for  the 
purpose.  (4) 

Where  a  party  bought  a  ship  under  a  representation  that  she  was  copper 
fastened,  but  ascertained  in  the  course  of  a  few  days  that  she  was  not, 
and  did  not  make  any  complaint  to  the  seller  till  several  months  afterwards, 
when  she  had  been  on  a  voyage  and  returned :  —  It  was  held,  that  this 
delay  would  not  prevent  his  recovering  in  an  action  for  the  misrepresent- 
ation, provided  the  action  was  in  other  respects  maintainable.  (5) 

If,  before  or  at  the  time  of  sale,  a  specimen  of  the  goods  be  exhibited  to 
the  buyer,  and  if  there  be  a  written  contract  which  merely  describe  the 
goods  as  of  a  particular  denomination,  this  is  not  a  sale  by  sample ;  but 
there  is  an  implied  warranty  that  they  shall  be  of  a  ^merchantable  quality 
of  the  denomination  mentioned  in  the  contract.  (6) 

A.  sold  to  B.  for  95L  two  pictures^  representing  them  as  ^'  a  couple  of 
Poussin's ;"  they  were,  in  fact,  no  originals,  but  very  excellent  copies ;  B. 
did  not  offer  to  return  them :  —  It  was  held,  that  if  the  jury  thought  that 
B.  believed,  from  the  representation  of  A.,  that  they  were  originals,  he  was 
not  bound  to  pay  the  price  agreed  upon ;  but  that  as  he  kept  them,  he  was 
liable  to  pay  whatever  sum  the  jury  might  consider  to  be  the  value.  (7) 

Where  A.  sold  a  picture  to  B.  as  a  Rembrandt ;  but  there  was  contra- 
dictory evidence  in  an  action  on  an  accommodation  bill  given  for  the  price, 
as  to  whether  there  was  a  warranty,  or  only  a  representation,  and  the  picture 
was  kept:  —  It  was  holden,  that,  if  the  jury  thought  there  was  a  warranty, 
and  that  it  was  broken,  then  they  should  find  their  verdict  for  that  sum 
which  they  considered  to  be  the  actual  value  of  the  picture.  (8) 


(1)  Risney  t.  Sdby,  1  Salic.  211.  S.  C. 
noin.  Lytney  v.  Seiby,  2  Ld.  Raym.  1118. 
JLeaJdna  v.  Chitid^  1  Sid.  14«. 

(2)  Harvey  v.  Ywng,  Yelv.  20. 

(3)  Gray  ▼.  Cox,  6  D.  &  R.  200.  4  B. 
&  C.  108.  1  C.  &  P.  184.,  tt  vide  a  C.  8 
D.&R.220.     5B.&C.458. 

(4)  Jonet  Y.  Bright,  3  M.  &  P.  155.  5 
Bing.  533.      Laimg  v.    Fidyeon,  6  Taunt 


108.     4  Camp.  169.,  vide  etiam  Jana  ▼• 
Bowden,  4  Taunt.  847. 

(5)  Freematv.  Rafter,  2  N.&M.  446.  5 

C.  &  P.  475. 

(6)  Gardiner  v.  Gray,  4  Camp.  144. 

(7)  Lomi  V.  Tucker,  4  C.  &  P.  15. 

(8)  De  Sewhanbery  v.  BMehaMan,  5  ibid. 
343. 
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If  the  agent  of  a  vendor  of  a  picture,  knowing  the  vendee  labours  under  Wherk  it  liss 
a  delusion  with  respect  to  the  picture,  which  materially  influences  his  "J^J'ijdor'**"- 
jadgmenty  permit  him  to  make  the  purchase  without  removing  that  delusion,  press  War- 
the  sale  is  void  ( 1 )  '^"^^ 


Bat  the  mere  putting  down  the  name  of  an  old  artist  in  a  catalogue  as  Encouraging 

the  painter  of  a  particular  picture,  is  not  such  a  warranty  as  will  subject  ye".**©®  >"  *  ^e- 

.,         -,      ^  .        ^^\     Mr  ^  rf  «  Jusion  respect- 

the  seller  to  an  action,  (2)  ing  a  picture. 

Certain  sheep,  apparently  healthy  and  sound  in  every  respect,  were  sold  Putting  the 

warranted  sound ;  and  two  months  afterwards  a  great  part  of  them  died.  ^^^  ?^^^  °^^ 

There  was  nothing  to  connect  the  disease  of  which  they  died  with  their  pre.  logue. 

^ious  condition,  but  it  was  in  the  opinion  of  farmers  and  breeders  an  here*  Constitutional 

ditary  disease  called  the  "  goggles,"  and  incapable  of  discovery  until  its  fatal  unsoundness 

appearance:  —  It  was  held,  that  the  disease  was  an  unsoundness  existing  ah^p'at  the 

at  the  time  of  the  sale,  the  jury  being  of  opinion,  that  "  it  existed  in  the  time  of  sale. 
constitution  of  the  sheep  at  that  time."  (3) 

A  seller  of  a  ship  **  with  all  faults  "  is  not  liable  for  latent  defects  (4):  Ship  sold  « with 

because  the  very  object  of  introducing  such  a  stipulation  is  to  put  the  pur-  "^^  &itits." 
chaser  on  his  guard,  and  to  throw  upon  him  the  burden  of  examining  all 

faults,  both  secret  and  apparent   But  although  a  ship  be  sold  <<to  be  taken  Disclosure  of 

with  all  faults,"  the  vendor  cannot  avail  himself  of  that  stipulation,  if  he  ^•*"*  ***^^^ 
knew  of  secret  defects  in  her,  and  used  means  to  prevent  the  purchaser 
from  discovering  them,  or  made  a  fraudulent  representation  of  her  condition 
at  the  time  of  the  sale.  (5) 

Upon  a  sale  of  hops  by  sample,  with  a  warranty,  that  the  bulk  of  the  Where  sale  by 

commodity  answered  the  sample,  the  law  does  not  raise  an  implied  warranty  ^-^n^  in^/i^cd 

that  the  commodity  should  be  merchantable,  though  a  fair  merchantable  warranty,  that 

price  were  given ;  and  therefore,  if  there  be  a  latent  defect  then  existing  ^^^  conimodity 

in  it,  unknown  to  the  seller,  and  without  fraud  on  his  part  (but  arising  chantablc. 
from  the  fraud  of  the  grower  from  whom  he  purchased),  such  seller  is  not 
answerable,  though  the  goods  turned  out  to  be  unmerchantable.  (6) 

Where  a  manufacturer  had  adopted  a  particular  mark  for  his  goods,  in  Adopting  the 

order  to  denote  that  they  were  manufactured  by  him,  it  was  held,  that  pwticuhirmarlc 

an  action  on  the  case  was  maintainable  by  him  against  another  person,  turer. 
who  adopted  the  same  mark  for  the  purpose  of  denoting  that  his  goods 
were  ^manufactured  by  the  plaintiff,  and  who  sold  the  goods  so  marked  as 
and  for  goods  manufactured  by  the  plaintiff.  (7) 


2.  Where  it  does  not  Lie.  Where  it  does 

NOT  UE. 

Although  it  is  a  rule  as  to  an  express  warranty,  that  if  a  person  by  a  Where  the  af- 
false  assertion  has  induced  another  to  place  a  confidence  in  him,  and  has  ^rmation  is 
thereby  deceived  and  injured  him,  this  action  lies,  yet  where  the  affirm-  assertion. 

(1)  JKB  ▼.  Graff,  I  Stark.  434.  (5)  Ibid.  Schneider  \.  Heath,  3  Camp.  506. 

(8)  Jemdwime  ▼.  SUxde,  2  £sp.  N.  P.  C.  MdlUh  v.  Motteux,  Peake's  N.  P.  C.  156. 

572.  (6)  Parkinson  v.  Lee,  2  East,  314. 

(3)  JoSffv.  Benddl,  R.  &  M.  136.  (7)  Syket  v.  Syket,  3  B.  &  C.  541. 

(4)  Baglehiok  y.  WaUert,  3  Camp.  154. 
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•» 
Wbckx  it  -BoKf  Qtion  is  merely  a  nude  assertion  or  matter  of  opinion,  leaving  the  party  open 

^^"*' to  exercise  his  own  judgment,  or  make  his  own  inqiriries,  it  is  his  fault 

if  he  be  deceived,  and  an  action  cannot  be  muntained(l);  thus,  where 

A.,  being  in  possession  of  a  term  (2),  o£Per8  to  sell  it  to  B«,  saying,  that  a 

stranger  would  have  given  a  certain  sum  for  it,  whereas,  in  truth,  nothing 

had  been  offered  for  it,  this  is  not  such  an  affirmation,  as  will  maintain 

the  action. 

An  action  on  the  case  for  deceit  cannot  be  maintained  by  the  seller  of 

his  share  in  a  trade  again^  the  buyer,  who  has  persuaded  him  to  sell  it  at 

a  certain  price,  by  a  representation  that  certain  partners,  whose  names  he 

will  not  disclose,  are  to  be  joint  purchasers,  and  H.hat  they  will  give  no 

more,  although  in  truth  they  had  authorised  the  defendant  to  purchase  it, 

doing  the  best  he  could,  and  although  the  defendant  charged  them  with  a 

higher  price  than  he  gave.  (3) 

Party  making        Deceit  will  not  lie  against  a  person  making  an  untrue  representation  to 

an  untrue  re-      another,  on  the  faith  of  which  the  hearer  acts,  and  thereby  incurs  damage,  if 

presentation,  ,.  .,.,,.  i  v-T 

but  believing  it  the  party  making  such  representation  did  not  know  it  to  be  untrue.  \4f) 

to  be  accurate.  jf  the  seller  were  out  of  possession  of  the  personal  chattel  at  the  time  of 

Seller  out  of  the  sale,  no  action  will  lie  against  him,  though  it  be  not  his  own,  without 

SjlTc^ttel^at  *"*  express  warranty,  for  then  there  was  room  to  question  his  title.  (5) 

the  time  of  the  If  a  representation  be  made  before  a  sale,  of  the  quality  of  the  thing  sold, 

^^^*  with  full  opportunity  for  the  purchaser  to  inspect  and  examine  the  truth 

Repr«entauon  ^j*  ^j^^  representation,  and  a  contract  of  sale  be  afterwards  reduced  into 

made  before  '^  i      ..   j  .       - 

sale,  with  full  writing,  in  which  that  representation  is  not  embodied,  no  action  for  deceit 

opportunity  for  ij^g  against  the  vendor,  on  the  ground  that  the  article  sold  is  not  answerable 

examine  the  *^  *^**  representation,  whether  the  vendor  knew  of  the  defects  or  not  (6) 
truth  of  the  In  an  action  on  a  bill  given  for  the  price  of  goods  sold  under  a  warranty, 

represenuuon.  ^^  breach  of  the  warranty  b  an  answer  to  the  plaintiff's  demand,  if  the 

ran^Mi  answer  ^^^fendaut  have  tendered  back  the  goods,  although  the  plaintiff  did  not  ac- 

to  an  action  for   Cept  them.  (7) 

the  price  of 

goods. 


^     ^  8.  The  Declaratioi?  and  Pleadings. 

Ths  Declara- 

TIOK  AND 

Pleadings.  Case  is  necessarily  the  form  of  action  to  be  adopted  for  deceitfully  re- 

Where  case  the  presenting  a  person  to  be  fit  to  be  trusted,  or  other  deceit,  independently 
proper  form  of  ^f  ^j^^  without  relation  to  any  contract  between  the  parties^  (8)     And  for 

fraudulent  representations  not  introduced  into  a  written  contract  between 
the  parties,  respecting  the  subject-matter  of  the  representations,  case  b  the 
proper  remedy  if  any.  (9) 
If  goods  be  obtained  upon  credit  through  a  fraudulent  contract,  the 


(1 )  Bayfy  ▼.  Merrd,  Cro.  Jac   386.     3  (6)  Pickering  v.  Dowton,  4  Taunt  779. 
Bulst.  94.     BulL  N.  P.  30.  (a.)     Venum  y,  (7)  Lewis  v.  Coufrav^  2 ibid.  2. 

Key;  12  East,  632.  (8)  Hayeraft  y.Creaty,  2  East,  92.  Aufey 

(2)  1  RoL  Abr.  Action  sur  Case  (G.),  101.  v.  Freeman,  3  T.  R.  51.     Adamion  ▼.  Jarth 

(3)  Venum  v.  Keyea,  4  Taunt.  4«8.  4  Bing.  73.     SUt  9  Geo.  4.  c  14. 

(4)  Freeman  Y.Baker,  5  B.  &  Ad.  797.  (9)  Meyer  v.  Evarik,  4  Camp.  22. 

(5)  Medina  ▼.  Stoughton,  1  Saik.  210. 
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"proper  remedy  is  case  or  trover,  at  least  before  the  expiration  of  the  credit,  Th«  Declar- 
ation AMD 
Plkadinos. 


for  if  before  that  time  he  sue  in  assumpsit  for  goods  sold,  he  will  recognise  ^"*'"  ^*"* 


or  affirm  the  contract^  and  may  be  successfully  met  by  the  objection,  that 

the  credit  has  not  expired.  (I)  ^^""^  ^**f  *^' 

^  .  trover  can  be 

Case  or  assumpsit  may  be  supported  for  a  false  warranty  on  the  sale  of  maintained. 
goods  (2) ;  but  for  breach  of  an  express  or  implied  contract  of  warranty,  it  Where  case  or 
is  usual  and  perhaps  better  to  declare  in  assumpsity  in  order  that  the  count  «»*«^/»«*  ^^^ 
for  money  had  and  received  to  recover  back  the  consideration  paid,  may  be 
included  in  the  declaration :  and  where  the  defendant  said,  **  the  horse  is 
sound,  but  mind  I  do  not  warrant  him/'  and  it  was  proved  that  he  knew  it 
was  unsound.  Lord  Tenterden  held,  that  he  was  properly  sued  in  assumpsity 
on  bis  promise  that  he  was  sound.  (3) 

Assumpsit  will  not  lie,  when  the  contract  is  such,  that  the  law  wiU  not  Where  auump- 
under  the  circumstances  imply  a  contract  (4)  Jb»  not^lS' 

Assumpsit  is  not  the  proper  remedy  for  a  deceitful  representation*  not 
embodied  in,  or  noticed  on  the  face  of  a  written  contract  between  the  parties, 
but  the  remedy  should  be  case  for  the  fraud.  (5) 

The  purchaser  of  a  warranted  but  worthless  watch,  is  entitled  to  maintain 
an  action  for  deceit,  although  it  be  stipulated,  that,  if  he  dislike  the  watch, 
the  vendor  shall  exchange  it  for  one  of  equal  value ;  Lord  Ellenborough  in 
Wallace  v.  Jarman(6)  being  of  opinion,  that  such  an  agreement  '^was 
collateral  to  the  warranty,  and  that  the  plaintiff  was  not  bound  to  take 
another  watch  in  exchange  ;  he  might  go  oa  to  the  end  of  the  chapter^  if 
he  were  obliged  to  take  bad  for  bad." 

A»  action  on  the  case  will  lie  for  a  breacli  of  warranty  upon  the  sale  of  Pakties. 
a  chattel,  although  the  purchaser  may  not  have  paid  for  it  (7) 

In  an  action  upon  the  case  in  tort  for  a  breach,  of  a  warranty  of  goods,  the  Statimbht  or 
scienter  need  not  be  laid  in  the  declaration,  nor  if  charged  need  it  be  ^^""^  ®'  ^^ 
proved  (8) ;  thus,  where  the  plaintiff,  an  auctioneer,  was  employed  by  the 
defendant,  who  had  goods  in  his  possession,  but  was  not  the  owner,  to  sell 
Ihem,  which  the  plaintiff  did,  and  was  afterwards  compelled  by  the  real 
owner  to  make  satisfaction  to  him  for  the  proceeds: — It  was  held  after 
verdict,  that  a  count  in  case  for  representing  that  the  defendant  was  entitled 
to  sell  the  goods,  and  thereby  deceiving  him,  was  maintainable,  although 
the  declaration  did  not  charge,  that  the  defendant  knew  that  he  was  not  the 
owner  of  the  goods  at  the  time  the  representation  was  made.  (9) 

Where  the  declaration  stated,  that,  in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  forty-five  sheep  for  54/.  lis.  6^.,  the  defendant 
undertook  and  promised  that  they  were  sound,  and  the  plaintiff  proved  the 
price  to  be  5^L  12s.  6d. : — It  was  held,  that  the  variance  was  fatal,  where 
the  sum  was  not  laid  under  a  videlicet  (10) 

If  a  ship  in  an  advertisement  for  sale  be  described  as  copper-fastened, 

(1)  Fergutim  ▼.  Carriuffttm,  9  B.  &  C.  59.         (6)  2  Stark.  162. 

(2)  Stmart  ▼.   WilJdns^  Doug.  21.      WU-        (7)  Per  cur.  9  Hen.  7.  21.  (b.)   Bro.  Abe 
Bamsom  ▼.  AUisam^  2  East,  446.  Deceit,  p).  24. 

(3)  1  Chitt.  PL  137.  (8)   WiOianutm  y.  ABiion,  2  East,  446.. 

(4)  Synumd»  ▼.  Carr,  I  Camp.  360.   Birch        (9)  Adamton  v.  JarvU,  4  Bing.  66. 

▼.  Wright,  1  T.  R.  386.  (10)  Durtton  v.  Tuthan,  3  T.  R.  67.  «. 

(5)  Meyer  v.  Everth,  4  Camp.  22.  144. 
169.     Powdl  Y.  EdmundM,  12  East,  11. 
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Tbk  Declak- 

ation  amd 
Pleadings. 


The  Plead- 
ings. 

A  £alse  repre* 
scntation  must 
be  f^ecially 
pleaded. 


Plea  of  fraud, 
where  not  sup- 
ported. 


which  advertisement  is  accompanied  by  a  list  containing  an  enumeration  of 
masts,  &c.  headed  <<  inventory  ;  '*  and  the  contract  for  the  sale  of  the  ship 
refers  to  the  "  inventory ;"  such  reference  will  not  have  the  eflPect  of  entitling 
the  vendee  to  consider  the  description  in  the  adyertisement  as  forming  part 
of  the  contract^  though  it  may  be  usual  to  designate  the  whole  advertisement 
by  the  name  of  "  inventory."  (1 ) 

A  defendant  in  an  action  for  goods  bargsuned  and  sold  at  a  specifie  price^ 
will  not  be  allowed  to  shew,  either  in  bar  of  the  action  or  in  mitigation  of 
damages,  that  there  was  a  false  representation  of  the  quality  of  the  goods^ 
unless  it  be  specially  pleaded.  Where  timber  was  sold,  warranted  ^  sound," 
and  an  issue  was  talcen  as  to  whether  it  was  sound  or  not,  evidence  was 
allowed  to  be  given,  with  a  view  of  shewing  that  in  the  timber  trade  the 
word  ^*  sound,''  had  a  technical  and  conventional  meaning.  (2) 

In  an  action  on  an  agreement,  in  which  fraud  is  pleaded,  the  plea  is  not 
supported,  unless  wilful  misrepresentations  have  been  made.  (8) 


Eyidxncv. 


4.  Evidence. 


What  the 
plaintiff  must 
prove  gene- 
rally. 


The  plaintiff  must  in  the  first  place  prove  fraud ;  in  facty  he  must  shew 
that  the  representation  was  not  only  falsely,  but  that  it  was  fimtduienify 
made,  with  intent  to  deceive  the  plaintiff,  for  the  fraud  or  the  deceit  is 
the  foundation  of  the  action.  Thus,  in  all  cases  of  deceit  in  the  sale  of 
personal  chattels,  in  respect  of  the  quality,  soundness,  or  goodness  of  the 
subject-matter,  the  plaintiff  must  prove,  not  only  the  falsity  of  the  repre- 
sentation, but  also  the  scienter^  the  knowledge  of  the  defect  on  the  part  of 
the  defendant.  (4) 

If  the  vendor  affirm  that  the  goods  are  the  goods  of  a  stranger  his 
friend,  and  that  he  had  an  authority  from  him  to  sell  them,  whereas  in  truth 
they  are  the  goods  of  another,  and  he  had  no  such'authority,  an  action 
will  lie  against  him ;  and  in  such  case  it  will  be  sufficient  for  the  buyer 
to  prove  them  the  goods  of  another,  without  proving  that  the  defendant 
knew  them  to  be  so ;  for  it  need  not  be  averred  in  the  declaration,  for 
the  deceit  is  in  his  falsely  affirming  he  had  an  authority  to  sell  them ;  the 
plaintiff  must  therefore  prove  he  had  no  such  authority,  and  doubtless, 
proving  them  to  be  the  goods  of  another  would  be  evidence,  primd  fade, 
that  he  had  no  authority,  and  sufficient  to  put  him  upon  proving  that  he 
had.  (5) 

If  the  substantive  part  of  a  warranty  be  proved,  it  is  sufficient,  and  it  is 
ive  part  of  ^^  ^g_  (i^fperent  thing  whether  the  plaintiff  truly  state  those  parts  of  a 

a  WArrantv  be  *  •  * 

proved,  it  is       contract,  the  breach  of  which  he  complains,  though  other  parts,  not  material 

to  the  question,  be  not  stated,  or  whether  he  state  any  part  of  it  untruly,  for 
then  it  appears  to  be  a  different  contract :  thus,  in  Miles  v.  Skeward  (Sy 
Mr.  Justice  Le  Blanc  said,  that  "  Where  the  plaintiff  states  the  consider- 
ation for  the  promise  of  the  defendant,  he  must  state  the  whole  consider^ 


If  die  sub- 
stantive 


sufficient. 


(1)  Freeman  v.  Baker,   2  N.  &  M.  44^. 
5  C  &  P.  475. 

(2)  Wbodhoute  v.  Swift,  7  C.  &  P.  310. 

(3)  Stcoena  v.  Webb,  ibid.  60. 


(4)  2  Stark.  Ev.  266. 

(5)  Bull.  N.  P.  30.  (b.)  cit 
TaUerd,  1  Danv.  Abr.  176.  pi.  7.  (a.) 

(0)  8  East,  9. 


Wamtr  v* 


DECEIT.  1287 

ation,  otherwise  the  coirtract  is  Dot  traly  stated.     Bat  where  he  states  tJie      Evjbince. 
connderaHon  truly,  and  then  states  those  parts  of  the  defendant's,  the 
breach  of  which  he  complains  of,  and  states  them  truly,  that  is  sufficient, 
without  shewing  other  parts  of  the  promise  irrelevant  to  the  breach  com- 
plained of." 

If  by  fabe  and  fraudulent  representations,  a  party  be  induced  to  enter  Parol  evidence 
into  a  written  agreement,  and  be  thereby  damnified,  he  may  maintain  case  <^««p^Meiita. 
for  the  deceit,  and  give  parol  evidence  of  the  representations,  although  not  tieed  in  written 
noticed  in  the  written  contract.  (1 )  eontiacc 

The  description  in  the  invoice  of  goods  is  sufficient  proof  of  a  warranty.  Invoice  of 
that  they  should  be  of  that  particular  description.  (2)  good*. 

Upon  a  sale  of  pictures,  a  bill  of  parcels  of  ^'  four  pictures,  views  in  Where  war- 
Venice,  Canaletti,  160/.,"  is  evidence  from  which  a  jury  will  be  at  liberty  to  V^^  ^^ 

'   i*  ,         ,        .  ,  ,       .  «.   ^  .       -r«x         inferred  that 

infer  a  warranty,  that  the  pictures  were  the  production  of  that  artist  (3)       pictures  are  the 
If  in  an  action  on  a  warranty  of  pictures,  it  appear  that,  before  the  sale^  productions  of 
the  vendor  stated  to  the  vendee  that  they  were  the  works  of  a  particular  ^^        "'^ 
master,  it  will  be  for  the  jury  to  consider,  whether  the  vendor  made  this  re- 
presentation as  a  part  of  the  contract  of  sale,  or  whether  the  defendant 
made  the  representation  as  matter  of  opinion  only.     If  in  such  an  action, 
the  defendant  plead  non  -tusumpsit  only,,  the  genuineness  of  the  pictures  is 
not  in  issue,  and  the  jury  only  need  consider  it  with  a  view  to  the  amount 
of  damages.  (4) 

It  will  be  a  good  defence  to  an  action  of  assumpnt  for  the  price  of  goods  Where  goods 
•old  under  a  warranty,  that  such  goods  were  not  of  the  same  description  as  ^°  "^^d^Jih 
those  warranted*  (5)     Thus,  by  a  contract  for  the  sale  of  cingfoin  seed,  the  warranty. 
the  vendor  warranted  it  to  be  good  new  growing  seed;  soon  after  the 
aale,  the  buyer  was  told  that  it  did  not  x^rrespond  with  the  warranty, 
and  he  afterwards  sowed  part,  and  sold  the  residue:— It  was  held,  that 
in  answer  to  an  action  by  the  seller  to  recover  the  price  of  the  seed,  it 
was  competent  for  the  buyer  to  shew,  that  it  did  not  correspond  with  the 
warranty.  (6) 

In  an  action  for  a  false  and  deceitful  representation  of  the  annual  returns  False  and  de- 
of  a  business  sold  to  the  plaintiff,  an  averment  that  the  defendant  represented  <^^\  ^^'^ 

sentations  oi 

the  returns  to  amount  to  a  sum  certain  is  material,  and  must  be  precisely  umual  returns 
proved,  notwithstanding  it  be  laid  under  a  videlicet.  (7)  of  business. 

If  the  declaration  state,  that  the  defendant  falsely  represented  that  in  his 
public-house  *^  hb  returns  had  averaged,  and  then  averaged,  300/.  a  month,** 
this  all^ation  is  proved  by  evidence,  that  he  said,  he  was  <<  doing  300/.  a 
month  in  the  house ; "  the  fact  that  he  named  his  brewer,  and  kept  a  pass- 
book of  his  beer  and  spirits,  and  that  the  plaintiff  neither  inquired  of  the 
brewer,  nor  asked  for  the  pass-book,  do  not  go  in  bar  of  the  action,  but  are 
fit  matter  for  the  consideration  of  the  jury,  on  the  question,  whether  the 
defendant  practised  a  fraud  and  deceit  on  ^e  plaintiff.  (8) 

(1)  JMeU  Y.  Sieveni,  5  V.  &  n,  490.     3         (5)  Ponfton  y. /.otttmorf,  4  M. &  R.  206, 

B.  &  C.  623.  9  B.  &  C.  259. 

(2)  Bridge  v.  Wain,  I  Stark.  504.  (6)  Ibid. 

(S)  Power  ▼.  Barham,  6  N.  &  M.  62,     7         (7)  Gilbert  ▼.  Stamslatu,  3  Price,  54. 

C.  &  P.  356.     1  H.  &  W.  683.  (8)  Bowring  v.  StevtM^  2  C.  &  P.  337. 
(4)  Ibid. 
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of  the  premuea 
can  be  shewn. 
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Vendor  gua^ 
ranteeing  the 
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business  con- 


cerns. 


Untrue  repre- 
sentation of  a 
**  ship  taken 
with  all  faults."* 


5.  Damages. 

If  A.  falsely  represent  to  B.  the  circumstances  of  C^  in  consequence  of 
'which  B.  sells  to  C.  goods  upon  credit  from  time  to  time,  A.  is  liable  to 
B.  although  C.  pays  for  the  goods  first  supplied,  on  the  purchasing  of 
iwhich,  the  representation  is  made.  (1)  He  continues^  it  is  said,  to  be  liable 
within  a  reasonable  time,  and  to  a  reasonable  amount  (2) ;  in  other  words^ 
the  liability  depends  so  much  on  the  peculiar  circumstances  of  each  case, 
that  the  law  cannot  define  generally  the  limits^  either  as  to  time,  or  as  to 
amount  (3) 

In  case,  against  the  vendor  of  a  public-house,  for  fraudulent  nusrepresent- 
ation  of  the  business  of  the  house,  evidence  of  the  actual  value  of  the 
premises  is  admissible  in  reduction  of  damages,  but  not  as  a  bar  to  the 
action.  (4) 

A.  sold  a  picture  to  B.,  warranting  it  a  Claude ;  B.  sold  it  to  J.,  and 
warranted  it  a  Claude  to  him ;  the  picture  was  not  a  Claude,  and  J.  brought 
an  action  against  B.  on  the  warranty ;  B.  defended  the  action,  and  J.  re- 
covered damages  and  costs  against  him ;  B.  then  brought  an  action  against 
A.  upon  the  first  warranty : — It  was  held,  that  B.  was  in  this  action  entitled 
to  recover  against  A.  the  amount  of  the  damages  and  costs  that  B.  bad  paid 
to  J.,  and  also  the  costs  incurred  by  B.  in  defending  the  first  action ;  but 
that,  if  the  jury  should  be  of  opinion,  that  the  sale  from  B.  to  J.  was  not  a 
real  sale  of  the  picture  in  the  ordinary  course  of  business,  but  merely  a 
co,lourable  sale,  on  the  usurious  dbcount  of  a  bill,  they  ought  to  disaUow 
these  sums.  (5) 

The  vendor  of  a  trading  concern  guaranteed  the  net  profit  of  the  business 
sold,  and  of  another  business  in  which  the  purchasers  were  also  engaged  at 
a  certain  specific  sum : — It  was  held,  that  this  guarantee  applied  to  the  pro- 
fits made  by  the  two  concerns,  after  deducting  the  interest  allowed  on  the 
amount  of  further  capital  advanced  by  the  purchasers,  for  the  purpose  of 
carrying  on  the  concerns.  (6) 

Where  the  vendor  of  a  ship  represented  her  to  have  been  buih  in  1816, 
when  in  fact  she  had  been  launched  a  year  before: — It  was  adjudged,  that 
the  vendee  was  entitled  to  recover  damages  in  an  action  .on  the  case,  as  it 
was  a  false  representation,  although  it  was  agreed  that  the  ship  should  be 
taken  with  all  faults.  (7) 


Waeeantt 
ON  Salk  or 
HoasKs. 


Contract  of 

WAaaAHTT. 


6.  Warranty  on  Sale  of  Horses. 

I.  Contract  of  Warranty^ 

A  horse  being  more  the  subject  of  speculative  dealing,  than  almost  any 
chattel,  and  being  more  liable  to  secret  maladies  than  any  other  animal. 


(O  Hutehituon  ▼.  Bdl,  1  Taunt  558.  ] 

(2)  Ibid. 

(S)  2  Stark.  £▼.  269. 

(4)  P^artom  ▼.  WJUtltr,  R,  &  M.  S03. 


(5)  Ptnnea  r.  Waodhmnt,  7  C  &  P.  1I7« 

(6)  Kirhy  ▼.  Wriffkt,  2  M.  &  K.  131. 

(7)  Fletcher  ▼.  JBmosher,  2  Stark.   561., 
vide  etiam  Skqtkerd  v.  Kain,  5  B.  &  A.  24a 
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-{wbich  maladied  are  frequently  not  discernable  either  on  inspection,  or  a  Wakkantt 

mere  trial),  it  has  become  usual,  and  a  practice  of  prudence,  to  require  jjoesm!  ^' 

from  the  seller  a  warranty  of  soundness,  to  guard  against  latent  defects.  

If  an  express  warranty  be  given,  the  seller  will  be  liable  for  every  latent  Where  vendor 

defect,  but  if  there  be  no  such  warranty,  and  the  seller  dispose  of  the  thing  ^^^jf*'    **^* 
such  as  he  believes  it  to  be,  the  law  will  not  imply  he  had  sold  it  on  any 
other  terms  than  what  passed ;  in  fact,  it  is  the  fault  of  the  buyer  if  he  do 
not  insist  on  a  warranty.  (1) 

It  was  long  a  prevalent  idea,  that  a  sound  price  given  for  a  horse  was  There  must 

tantamount  to  a  warranty  of  soundness;  but  in  the  foregoing  case  of  Par-  ^^^^  ^ 

•'  ^  o       o  ^Q  express 

kinson  v.  Lee,  Mr.  Justice  Grose  observed,  that  Lord  Mansfield  had  re-  warranty  of 

jected  this  doctrine  as  loose  and  unsatisfactory,  and  he  laid  it  down  as  a  rule,  soundneBs,  or 

that  <<  there  must  either  be  an  express  warranty  of  s6undnes8,  or  fraud  in  the  ^i„  ^ 


main- 


seller,  to  maintain  this  action ;"  which  express  warranty  he  held  to  extend  tain  the  action. 
to  all  sorts  of  soundness,  whether  known  or  unknown  to  the  seller. 

A  warranty  on  the  sale  of  a  personal  chattel,  as  to  the  ri^ht  thereto,  is  in  Right  of  pro- 
general  implied.  (2)  P*'*^- 

The  warranty  must  be  upon  the  sale,  for  if  it  be  made  after,  and  not  at  Wamntj  mutt 
the  time  of  sale,  it  is  a  void  warranty,  for  it  is  then  made  without  any  con-  ^  "P®"^  ***® 
'  sideration ;  neither  does  the  buyer  then  take  the  goods  upon  the  credit  of 
the  vendor. 

The  warranty  only  applies  to  things  in  esse  at  the  time  of  the  warranty  Can  only  reach 
made,  and  not  to  things  m  fiUuro,  as,  that  a  horse  is  sound  at  the  buying  ^.^^>°e^  j|^ 
of  him,  not  that  he  will  be  sound  two  years  hence.  (3)  <    time  of  the 

To  constitute  a  warranty,  no  particular  language  is  required ;  and  it  may  warranty  made. 
be  stated  as  a  general  principle,  that  whatever  the  vendor  represents  at  the  ^"  particular 
time  of  the  sale  is  a  warranty.  quisite  to  con- 

A  verbal  representation  of  the  seller  to  the  buyer  of  a  horse  in  the  course  "titute  a  war- 
of  dealing,  that  he  "  may  depend  upon  it  the  horse  is  perfectly  quiet  and  ^^J'  , 
free  from  vice,"  is  a  warranty.  (4)    Where  a  horse  was  warranted  «*  a  upon^t,  the 
thorough-broke  horse  for  a  gig,"  and  the  purchaser  had  no  opportunity  of  horse  is  per- 
using  him  in  a  gig  for  two  months,  but  other  persons  had  done  so,  and  he  ^.^  frSm^ce  *• 
had  -always  answered  the  warranty,  but  after  that  time  the  purchaser  him-  «  ^  thorough- 
self  drove  him»  when  he  kicked  and  broke  the  gig,  &c.  but  it  appeared  that  broke  horse  for 
he  was  an  unskilful  driver: — It  was  holden,  that  the  horse  answered  the  ^^^* 
warranty  at  the  time  he  was  sold,  and  that  his  bad  conduct  was  owing  to 
unskilful  driving.  (5) 

If  a  seller  warrant  a  horse,  he  does  so  at  his  own  peril  (6) ;  and  if  the  Liability  of 
warranty  be  false,  the  purchaser  can  maintain  an  action  thereon,  or,  in  some  '^^^^^^  Y^^ 
instances,  can  rescind  the  contract,  and  recover  the  money  paid,  under  the  horse, 
eount  for  money  had  and  received.  (7) 

Where  a  horse  has  been  sold  under  a  warranty  of  soundness,  the  seller  is 
liable  to  an  action,  if  the  horse  be  not  sound  at  the  time  of  sale,  though  the 

(1)  Tctrlnunn  r.  Lee^  2  East,  323.  Doug.  735.»  where  Lord  Mansfield  is  're- 

(3)  3  Black.  Com.  451.     Ptuiey  v.  Frea-  port^  to  have  said,  **  There  is  no  doubt  but 

man,  3  T.  R.  57.     Duvilop  y.  Waughy  Peake^s  you  may  warrant  a  future  event.*' 

N.  P.  C.  94.  (4)  Cave  y.  Colemany  3  M.  &  R.  3. 

(3)  Finch's  Law,  198.      Dyer,  76.  (a.)  (5)  OecU^  t.  Panntii^toii,  5  Dow,  164. 

P.  N.  B.  98.  (K.)     Smiihene  ▼.   Nowe,  2  (6)  Anon,  Lofft  146. 

RoL  5.     3  Black.  Com.  166.     Comyn  on  (7)  Towert  v.  Bamtt,  1  T.  R.  133. 

Contracts,  117.,  sed  vide  Eden  y.  PdrkiHeoH, 
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horse  be  retained,  and  though  the  buyer  suffer  a  considerable  time  to  elapse 
before  he  complains  of  the  unsoundness,  or  offers  to  return  the  horse.  (1) 

A  general  warranty  will  not  extend  to  guard  against  defects  that  are 
plainly  and  obviously  the  object  of  one*s  senses :  thus^  if  a  horse  have 
manifest  and  visible  defects  at  the  time  of  sale,  they  are  not  included  in  a 
general  warranty.  Where  therefore,  on  the  sale  of  a  race-horse,  the  sdler 
told  the  purchaser  that  the  horse  was  a  crib-biter^  and  he  also  had  a  splint, 
which  was  apparent: — It  was  held,  that  a  warranty  of  the  horse  being 
sound,  wind  and  limb,  at  the  time  of  sale,  did  not  extend  to  those  defeets.(2) 

Where  the  seller  informed  the  buyer  that  one  of  two  horses  he  was  about 
to  sell  him  had  a  cold,  but  agreed  to  deliver  both  al  the  end  of  a  fortaight 
sound,  and  free  from  blemish,  and,  at  the  expiration  of  that  time,  the  hones 
were  delivered,  but  one  had  a  cough,  and  the  other  a  swelled  leg,  which  was 
apparent  at  the  time  of  the  sale,  and  the  buyer  brought  an  action  to  recover 
the  price^  and  a  verdict  was  found  for  the  seller ;  the  court  of  Common  Pleas 
refused  to  disturb  it,  or  grant  a  new  trial,  as  the  warranty  did  not  apply  to 
the  time  of  the  sale,  but  to  a  subsequent  period.  (S) 

If  a  horse  be  warranted  sound,  but  wants  the  sight  of  an  eye,  though  thu 
seems  to  be  the  object  of  one's  senses,  yet,  as  the  discernment  of  such  de- 
fects is  frequently  a  matter  of  skill,  it  has  been  holden,  that  an  action  on 
the  case  lieth,  to  recover  damages  for  this  imposition.  (4) 

Where  the  plaintiff  brought  an  action  to  recover  the  price  of  a  horse^  sold 
lunder  the  following  warranty,  viz.  ^^  to  be  sold,  a  black  gelding,  five  yeans 
old ;  has  been  constantly  driven  in  the  plough ;  warranted  :"*^It  was  held, 
that  such  warranty  applied  to  soundness  only,  although  some  ambiguity- 
might  be  occasioned  by  the  particular  structure  of  the  sentence.  (5) 

If  a  horse  sold  at  a  public  auction  be  warranted  sound,  and  six  years 
old,  and  it  be  one  of  the  conditions  of  sale  that  it  shall  be  deemed  sound 
unless  returned  in  two  days,  this  condition  applies  only  to  the  warranty  of 
soundness.  (6)  Therefore,  where  a  horse  sold  with  such  a  warranty  was 
discovered  to  be  twelve  years  old  ten  days  after  the  sale,  and  was  then 
offered  to  the  seller,  who  refused  to  take  him,  it  was  holden  that  an  action 
might  be  maintained  by  the  buyer  against  the  seller,  and  his  right  to 
recover  was  not  affected  by  his  having  sold  the  horse  after  offering  him  to 
the  defendant  (7) ;  Lord  Kenyon  observing,  <<  The  condition  of  sale  must 
be  confined  solely  to  the  circumstance  of  unsoundness*  There  is  good  sense 
in  making  such  a  condition  at  public  sales,  because,  notwithstanding  all  the 
care  that  can*  be  taken,  many  accidents  may  happen  to  the  horse  between 
the  time  of  sale  and  the  time  when  the  horse  may  be  returned,  if  no  time 
were  limited ;  but  the  circumstance  of  the  age  of  the  horse  is  not  open  to 
the  same  difficulty."  • 

In  an  action  for  a  breach  of  warranty  on  the  sale  of  a  horse,  the  pui^ 
chaser  produced  the  following  receipt,  signed  by  the  seller  :—^  Received  of 


(1)  Pateahatt  ▼.  TnaUer,  4  N.  &  M.  649. 
3  A.  &  £.  103. 

(2)  MdrgeUon  v.  Wright^  5  M.  &  P.  606. 
1  ^  &  Se.  622.  7  Bing.  603.  8  ibid. 
454. 

(3).  Liddard  v.  Kaith  9  Moore,  356.  2 
Bing.  183. 


(4)  Fmcfa*^  Law,  189.    3  Black.  Com. 
166. 

(5)  Riehardaan  y.  Brawn,  8  Moora^  338. 
1  Bing.  344. 

(6)  Bmckantm  v.  Fornakaw,  2  T.  B,  745. 

(7)  Ibid. 
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A.  B.  (the  purehaser)  10/.  for  a  grey  four  year  old  colt,  warranted  sound  WAnaAimr 

in  every  respect :" — It  was  decided,  that,  in  the  absence  of  fraud,  the  war-  ??  Sal«o» 

ranty  was  restricted  to  the  soundness  of  the  animal,  the  age  being  mere  - 

matter  of  representation  or  description.  ( 1 ) 

In  Budd  y.  Fairmaner  (2)  the  plaintiff  declared,  that,  in  consideration  Receipt  not 

that  he,  at  the  request  of  the  defendant,  would  deliver  to  the  defendant  a  «oncl««^e  e^>- 

Qeiice  Oi  n^AF^ 

horse  of  the  plaintiff  in  exchange  for  a  mare  of  the  defendant's  and  10/.,  the  ranty. 
defendant  undertook  that  his  mare  was  sound.  Breach,  that  she  was  not 
sound.  The  defendant  produced  a  receipt  to  the  following  effect,  signed 
by  the  plaintiff  (a  horse-dealer  and  illiterate  man)  with  his  mark :  —  "  Re- 
ceived of  the  defendant  10/.  for  a  colt,  warranted  sound  in  every  respect" 
This  receipt  was  given  at  the  suggestion  of  the  defendants'  coachman,  on 
the  day  following  the  bargain  for  the  exchange,  when  the  defendant  sent 
him  to  pay  the  plaintiff  10/. :  — It  was  held,  that  the  receipt  was  not  con- 
clusive to  shew,  that  the  plaintiff  had  warranted  his  horse,  and  that  it  was 
properly  left  to  the  jury  to  say,  whether  he  had  done  so  or  not  at  the  time 
of  the  original  bargain  for  the  exchange,  or  whether  the  warranty  of  the 
horse  had  not  been  introduced  into  the  receipt  by  an  after-thought  of  the 
defendant's  coachman ;  and  the  jury  having  found  a  verdict  for  the  plaintiff, 
the  court  refused  to  grant  a  new  trial,  which  was  applied  for  on  the  ground 
of  a  variance,  between  the  terms  of  the  receipt  and  the  consideration  for  the 
exchange  of  the  horse  and  mare,  as  laid  in  the  declaration. 

There  is  no  implied  warranty  upon  an  exchange  of  goods ;  and  to  sup*  No  implied 
port  an  action,  direct  fraud  must  be  proved.  (3)  r^^^JSL^^f 

In  Bywaier  v.  Richardson  (4)  the  plaintiff  bought  a  horse,  warranted  goods, 
sound,  by  private  contract,  at  a  repository.    At  the  time  of  sale  there  was  Warranty  to 
a  board  fixed  to  the  wall  of  the  repository,  having  certain  rules  painted  J^"*»*"  "» j?"» 
upon  it,  one  of  which  was,  that  a  warranty  of  soundness  there  given,  should  xnited  period, 
remain  in  force  until  noon  of  the  day  following,  when  the  sale  should  become 
complete,  and  the  seller's  responsibility  terminated,  unless  a  notice  and 
surgeon's  certificate  of  unsoundness  were  given  in  the  meantime.  The  rules 
were  not  particularly  referred  to  at  the  time  of  this  sale  and  warranty.  The 
horse  proved  unsound,  but  no  complaint  was  made  till  after  twelve  on  the 
following  day.    The  unsoundness  was  of  a  nature  likely  not  to  be  imme- 
diately discovered ;  some  evidence  was  given  to  shew  that  the  defendant 
knew  of  it;  and  the  horse  was  shewn  at  the  sale  under  circumstances 
favourable  for  concealing  it.    After  verdict  for  the  plaintiff  it  was  held, 
that  there  was  sufficient  proof  of  the  plaintiff  having  had  notice  of  the  rules 
at  the  time  of  the  sale  to  render  them  binding  on  hinu    Also,  that  the  rule 
in  question  was  such  as  a  seller  might  reasonably  impose,  and  that  the  facts 
Jid  not  shew  such  fraud  or  artifice  in  him  as  would  render  the  condition 
inoperative ;  Mr.  Justice  Littledale  observing,  <<  The  warranty  here  was  as 
if  the  vendor  had  said,  ^ after  twenty-four  hours  I  do  not  warrant;'  such  a 
stipulation  is  not  unreasonable*" 

After  a  warranty  of  a  horse  as  sound,  the  vendor,  in  a  subsequent  con-  Waver  of  war- 
▼ersatioD,  said  that  if  the  horse  were  unsound  (which  he  denied)  he  would  '*°^*  . 

(1)  B^dd  ▼.  Faimumer,  1  M.  &  Se.  74.  (2)  Ibid. 

8  Bing.  48.     5  C.  &  P.  78.     8.  C.  nom.  (3)  La  NeuvUk  ▼.  Noune^  3  Camp.  S51. 

'KuinHUMr  ▼.  Bvdd,  5  H.  &  P.  534.    7  Bing.  (4)  1  A.  &  £.  506.     3  N.  &  M.  748. 
574. 
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Warraktt        take  it  again  and  return  the  money:  this  is  no  abandonment  of  the  original 
Horses.  contract,  which  still  remains  open  ;  and  though  the  horse  be  unsound,  the 

vendee  must  sue  upon  the  warranty^  and  cannot  maintain  as$tenpsii  for 

money  had  and  received  to  recover  back  the  price  after  a  tender  of  the 
horse.  (1) 

In  an  action  for  a  breach  of  a  warranty  of  a  horse,  the  plaintiff  fiEuled  to 
prove  a  warranty  at  the  time  of  sale ;  and  it  appeared  that  he  had  returned 
the  horse  to  the  defendant,  who  stated  that  he  would  keep  it  without  pre- 
judice^  but  afterwards  used  and  offered  to  sell  it  to  a  third  person: — It 
was  held,  that  by  so  doing  he  rescinded  the  original  contract  of  sale ;  and 
the  jury  having  found  a  verdict  for  the.  plaintiff  for  the  sum  paid  for  the 
hors^  the  court  refused  to  disturb  it  (2) 

If  the  owner  of  a  horse,  sold  by  a  stable-keeper  with  a  warranty,  go  to 
the  buyer  and  request  to  have  the  horse  back,  stating  that  he  did  not  an- 
thorise  the  warranty  of  soundness,  and  the  buyer  refuse  to  give  it  up,  say- 
ing, *^  I  know  nothing  of  you,  I  bought  the  horse  of  Mr.  O^"  such  refusal 
is  not  a  waver  of  the  warranty.  (3) 

It  is  not  a  wan^anty  to  sell  a  horse  as  of  the  age  stated  in  &  written 
pedigree,  if  at  the  time  the  seller  declared  thai  he  knew  nothing  of  the 
horse's  age  but  what  he  learnt  from  the  written  pedigree  (4),  because  the 
seller  must  be  understood  as  speaking  to  his  belief  only. 
Effect  of  fraud.       If  a  horse  be  sold  with  a  warranty,  any  fraud  at  the  time  of  the  sale  wiU 

avoid  it,  although  it  does  not  amount  to  a  breach  of  the  warranty.  (5) 

Where  a  horse  was  sold  under  a  warranty  of  soundness,  but  with  a  mis^ 
representation  as  to  the  place  from  whence  he  was  brought,  if  the  horse 
answered  the  warranty  at  the  time  of  the  sale,  the  mbrepresentation  as  U> 
the  place  from  whence  he  came,  would  not  invalidate  the  contract  (6). 


What  is  not  a 
warrantj  of  a 
pedigree. 


Wabrautt  bt 
Skrvamt. 

Where  princi- 
pal bound. 


II.  Warranty  by  Servant, 

A  servant  employed  to  sell  a  horse  and  receive  the  price,  seems  to  have^ 
an  implied  authority  to  warrant  the  horse  to  be  sound ;  and  in  an  action 
upon  the  warranty  it  is  enough  to  prove,  that  it  was  given  by  the  servant* 
without  calling  him,  or  shewing  that  he  had  any  special  authority  for  that 
purpose.  (7)  And  even  though  the  servant  have  express  directions  not  to 
warrant,  but  does  warrant,  the  master  it  is  said  is  bound,  ^*  because  the 
servant,  having  a  general  authority  to  sell,  is  in  a  condition  to  warranty 
and  the  master  has  not  notified  to  the  world  that  the  general  authority  is 
circumscribed."  (8) 

If  a  horse-dealer  send  his  servant  to  market  with  a  horse  but  desire  hiift 
not  to  warrant  it,  yet  the  master  is  bound  if  he  do  so,  because,  he  was  acting 
within  the  general  scope  of  his  employment ;  but  authorities  exist,  that  if 
another  person  (not  a  horse-dealer)  employ  his  servant  or  an  agent  to  sell 


(1)  Payne  y.   WhaU,    7  East,   274.      S 
Smith,  ISO. 

(2)  Long  ▼.  Pretton,  2  M.  &  P.  262. 

(3)  But  V.  OOonu,  2  C.  &  P.  74.      1 
ibid.  632.     R.  &  M.  290. 

(4)  DmUopY,  Wavgh,Feake's'S.V.C,  167. 


(5)  Stewards.  Coavelt,  1  C.  &P.2S. 

(6)  Gedties  ▼.  Pennington,  5  Dow.  164. 

(7)  Alexander  ▼.  Gibton,  2  Camp.  555. 

(8)  Pb-  Bayley  J.  in  Pickering  v.  BumK 
15  East,  45.  Hdvear  v.  Ham^  5  £an, 
N.  P.  C.  75. 
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his  horse,  and  desire  him  not  to  warrant,  and  such  servant  or  agent  do  so,  Waukahtt 
the  master  will  not  be  bound,  because,  the  servant  was  not  acting  within  horsu. 


the  scope  of  his  employment ;  but  an  action  against  the  servant  can  be  

maintained.  (1) 

What  is  said  by  the  servant  at  the  time  of  the  fiale  is  evidence,  but  an 
acknowledgment  at  another  time  is  not  so,  and  the  servant  must  be 
called.  (2) 

Although  a  warranty  given  by  a  person  entrusted  to  sell,  primd  facie  Where  not 
binds  the  principal,  the  warranty  of  a  person  entrusted  merely  to  deliver  ^^^^ 
the  thing  sold,  is  not  primd  facie  binding  on  the  principal,  but  an  express 
authority  must  be  shewn ;  and  therefore,  where  a  horse  had  been  sold  by 
A*  to  B.,  and  A.'s  servant,  on  delivering  the  horse  to  B.,  made  certain  state* 
ments,  and  signed  a  receipt  for  the  price  of  the  horse,  containing  a  war- 
ranty :  —  It  was  held,  in  an  action  on  the  warranty,  that  A.  was  not  bound 
by  the  statements  or  receipt  of  the  servant,  as  no  express  authority  to  give 
the  warranty  was  shewn.  (3) 

So  likewise,  where,  on  the  purchase  of  a  horse,  the  vendor  had  given  a 
warranty  of  soundness  generally,  and  the  servant,  who  was  sent  with  the 
receipt  to  the  agent  of  the  other  party,  inserted,  at  his  request,  but  without 
a  special  or  general  authority  from  his  master,  warranted  sound  ^'  to  the 
regiment: " — It  was  held,  that  the  master  was  not  bound  by  this  alteration 
of  the  warranty,  notwithstanding  the  money  afterwards  came  to  his  hands.  (4) 


III.  What  is  and  is  not  Unsoundness.  What  u  avd 

18  MOT  Un- 

In  an  action  on  a  warranty  of  a  horse^  the  plaintiff  must  positively  prove  ioundhsss. 
that  the  horse  was  unsound.  (5)  There  must  be 

The  soundness  or  unsoundness  of  a  horse  is  a  question  peculiarly  fit  for  ofunroundn^ 
the  consideration  of  a  jury,  and  the  court  will  not  set  aside  a  verdict  from 
a  preponderance  of  contrary  evidence.  (6) 

Roaring  constitutes  unsoundness  in  a  horse,  if  he  be  thereby  rendered  less  Roaring, 
serviceable  for  a  permanency.  (7)    But  roaring  is  not  unsoundness  in  a 
horse,  unless  it  be  shewn  to  proceed  from  some  disease  or  organic  defect  (8) 

Bone  spavin  in  the  hock  is  unsoundness  in  a  horse,  and  therefore  is  a  Bone  sparin  in 
breach  of  a  warranty  of  soundness,  whether  it  produces  lameness  apparent  ^®  ^^^* 
at  the  time  of  the  warranty  or  not,  and  though  it  may  not  produce  lameness 
for  years  after.  (9) 

Being  chest  foundered  (10)  is  an  unsoundness.  Chest  founder* 

Some  splints  cause  lameness,  others  do  not ;  a  splint,  therefore,  is  not  ^ 
one  of  those  latent  defects  against  which  a  warranty  is  inoperative.    The  ^pHi^^ 
defendant  therefore,  having  warranted  a  horse  sound  at  the  time  of  the 

(1)  SeoOand  (Bank  of)  ▼.  Wat$OH,  1  Dow,         (5)  Eaves  ▼.  Dixtm,  2  Taunt  343.    &  P. 
45.,  ct  vide  Fenn  t.  Maammm^  3  T.  R.  760.     Jjewit  ▼.  Cowgnmt^  2  ibid.  2. 

i^Non.  COM,  dt.  in  Wmthtad  y.  TWAett,  15  (6)^ JL«i0U  y.  AoAe,  7  ibid.  153.   2  Marsh. 

East,  407.  431. 

(2)  MdytoT  ▼.  HawU^  5  Esp.  N.  P.  C.  75.  (7)   OnOom  v.  Eamn^  2  Stark.  81. 
(S)   Woodin  ▼.  Bwford^  2  C.  &  M.  391.   4  (8)  BatatM  ▼.  CkOU^  2  Camp.  533. 

Tyrw.  264.  (9)    Watawn  ▼.  Denton,  7  C.  &  P.  85. 

(4)  Strode  ▼.  Dyon^  1  Smith,  400.  (10)  AtMiiwryy.Fawmaaam^  8  Moor«^  3^ 
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WAftBAMTr 

ON  Salb  of 

Ho&SKS. 

Nerred  hone. 

Temporary 
oougby  lame- 
or  injury. 


Judgment  of 
Mr.  Baron 
Parke  in  Coaiea 
▼.  Stephent, 


Judgment  of 
Xiord  Kllen- 
borough  in 

BrogdfM, 


Judgment  of 
Chief  Justtee 
Eyre  in  (7ar. 
wiittd  Y.  Beam* 


contract^  an^  the  hone  having  aftenrardfl  become  lame  from  the  effects  of 
splint  visible  when  the  defendant  sold  him,  it  was  held,  that  the  defendant 
was  liable  on  his  warranty.  (1) 

A  nerved  horM  b  unsoand.  (2) 

Upon  the  question^  whether  a  temporary  coughs  lameness^  or  injary, 
creates  an  unsoundnessi  conflicting  decisions  exist  (S) 

In  Coaies  v.  Stephens  {^)  it  was  held,  that  a  congh  at  the  time  of  a  sale 
of  a  horse  wairranted  sound,  is  an  nnsoundneas  and  breach  of  the  warranty^ 
though  it  be  afterwards  cured  without  any  permanent  injury  to  the  horse ; 
Mr.  Baron  Parke  observing,  <<  I  have  always  considered  that  a  man  who 
buys  a  horse  warranted  sound,  must  be  taken  as  buying  for  immediate  use, 
and  has  a  right  to  expect  one  capable  of  that  use,  and  of  being  immediately 
put  to  any  fair  work  the  owner  chooses.  The  rule  as  to  unsoundness  is, 
that  if  at  the  time  of  the  sale  the  horse  has  any  disease,  which  either  actually 
does  diminish  the  natural  usefulness  of  the  animal,  so  as  to  make  him  less 
capable  of  work  of  any  description ;  or  which  in  its  ordinary  progress  will 
diminish  the  natural  usefulness  of  the  animal ;  or  if  the  horse  has,  either 
from  disease  or  accident,  undergone  any  alteration  of  structure^  that  either 
actually  does  at  the  time,  or  in  its  ordinary  effects  will,  diminish  the  natural 
usefulness  of  the  horse,  such  a  horse  is  unsound.  If  the  cough  actually 
existed  at  the  time  of  the  sale,  as  a  disease,  so  as  actually  to  diminish  the 
natural  usefulness  of  the  horse  at  that  time,  and  to  make  him  then  less 
capable  of  immediate  work,  he  was  then  unsound ;  or  if  you  think  the 
cough,  which,  in  fact,  did  afterwards  diminish  the  usefulness  of  the  horse> 
existed  at  all  at  the  time  of  the  sale,  you  will  find  for  the  plaintiff  I  am 
not  now  delivering  an  opinion  formed  on  the  moment  on  a  new  subject,  it 
is  the  result  of  a  full  previous  consideration." 

In  Elton  V.  Brogden{5)  it  was  likewise  held,  that  a  temporary  lameness, 
rendering  a  horse  less  fit  for  present  service,  was  a  breach  of  a  warranty  of 
soundness ;  Lord  Ellenborough  stating,  ^  I  have  always  held,  and  now  hold, 
that  a  warranty  of  soundness  is  broken  if  the  animal  at  the  time  of  the  sale 
had  any  infirmity  upon  him,  which  rendered  him  less  fit  for  present  service. 
It  is  not  necessary  ^at  the  disorder  should  be  permanent  or  incurable.  While 
a  horse  has  a  cough,  I  say  he  is  unsound,  although  that  may  either  be  tern* 
porary  or  may  prove  mortal.  The  horse  in  question  having  been  lame  at  the 
time  of  the  sale,  when  he  was  warranted  to  be  sound,  his  condition  subse- 
quently is  no  defence  to  the  action." 

In  Garment  v.  Barrs  (6)  it  was  decided,  that  a  warranty  of  a  horse  being 
sound  is  not  false,  because  the  horse  labours  under  a  temporary  injury  from 
an  accident :  thus.  Chief  Justice  Eyre  said,  ^<  A  horse  labouring  under  a 
temporary  injury  or  hurt,  which  is  capable  of  being  speedily  cured  or  re- 
moved, is  not  for  that  an  unsound  horse ;  and  where  a  warranty  is  made 
that  such  a  horse  is  sound,  it  is  made  without  any  view  to  such  injury ;  nor 


(1)  Margetton,  v.  Wright,  8  Bing.  454.  1 
M.  &  So.  622.  5  M.  &  P.  606.  7  Bing. 
603. 

(2)  Bett  ▼.  OAonut  R.  &  M.  290.  2  C. 
&  P.  74.     1  ibid.  632. 

(3)  Elttmr,BngdeHt4CKaip,2Bl,  Lid- 
(fare/  V.  Kaiih  9  Moore,  356.     ShiUitoe  r. 


Claridge,  2  Chitt.  425.  Garment  v.  Bam^ 
2  Esp.  N.  P.  C.  673.  Bolden  v.  Brogdeih  2 
M.&  Rob.  113.  Jones  ▼.  Cowl^,  4  B.  &  C 
448. 

(4)  2M.&Bob.  157. 

(5)  4  Camp.  281. 

(6)  2  Esp,  N.  P.  C.  673. 
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is  a  horse  so  circumstanced  an  unsound  horse  within  the  meaning  of  the  Waebawtt 
warranty.    I  am  of  opinion^  that  to  make  the  exception  such  as  ought  to   Horsks. 

have  been  stated  in  the  declaration,  as  a  qualification  of  the  general  war-    

ranty,  so  as  to  make  a  fatal  variance  between  the  warranty  really  made  and 
that  stated  in  the  declaration,  tfad  injury  the  horse  had  sustained,  or  the 
malady  under  which  he  laboured,  ought  to  be  of  a  permanent  nature,  and 
not  such  as  arose  from  a  temporary  injury  or  accident" 

This  view  of  the  case  was  adopted  by  Mr.  Justice  Coleridge  in  Bolden  v.  Judgment  of 
Brogden  (1),  where  it  was  held,  that  a  slight  disorder  on  a  horse  at  the  time  ^'{^d^^n 
of  a  sale,  not  calculated  permanently  to  diminish  his  usefulness,  and  from  Bddtn  ▼. 
which  he  ultimately  recovers,  is  not  an  unsoundness  constituting  a  breach  Srogden, 
of  warranty ;  Mr.  Justice  Coleridge  in  summing  up  the  case  to  the  jury 
stating,  **  that  the  question  which  they  had  to  decide  was,  whether  the 
horse  at  the  time  of  the  sale,  had  upon  him  any  disease  which  was  calcu- 
lated permanently  to  render  him  unfit  for  use,  or  permanently  to  diminish 
his  usefukiess?  or  whether  the  disorder  which  the  horse  then  had,  was  a  mere 
cold,  of  such  a  nature,  that,  with  ordinary  care,  it  would  soon  have  been 
cured,  and  so  cured  as  to  leave  in  the  animal  no  tendency  to  any  recurrence 
of  the  disorder  in  its  after  life?  A  mere  slight  cold  no  more  constituted 
unsoundness  in  a  horse  than  it  did  in  a  human  creature ;  neither  was  a  horse 
lame,  within  the  meaning  of  a  warranty,  because,  at  the  time  of  the  sale,  he 
might  have  a  thorn  in  his  foot,  and  so  limp,  if  it  were  clear  that  the  limping 
would  be  cured  by  simply  extracting  the  thorn.  The  point  to  consider  was, 
the  effect  on  the  constitution  of  the  animal.  If  the  jury  thought  that,  in 
the  present  instance,  the  only  ailment  of  the  horse  at  the  time  of  the  sale 
was  a  mere  cold,  such  a  cold  as  might  reasonably  be  expected  to  give  way 
to  slight  medical  treatment,  and  to  leave  behind  no  seed  of  future  disease, 
he  recommended  them  to  find  their  verdict  for  the  defendant  If,  on  the 
other  hand,  they  thought  that  the  horse  had,  at  the  time  of  the  sale,  such  a 
disease  on  him  (though  in  its  early  stage)  as  would  permanently  damage  its 
constitution,  or  leave  it  more  liable  to  such  attacks  in  future,  they  should 
find  for  the  plaintiff." 

Mere  badness  of  shape,  though  rendering  the  horse  incapable  of  work.  What  is  not 
has  been  held  not  to  be  an  unsoundness  (2) ;  Mr.  Justice  Alderson  observing,   U»«>uhdiies8. 

«  The  horse  could  not  be  considered  unsound  in  law,  merely  from  badness  ^■**°««*  ^ 

'  shap^e. 

of  shape ;  as  long  as  he  was  uninjured,  he  must  be  considered  sound*  When 
the  injury  is  produced  by  the  badness  of  his  action,  that  injury  constitutes 
the  unsoundness.'' 

Crib-biting  is.  no  such  unsoundness  in  a  horse,  as  to  entitle  a  purchaser.  Crib-biting. 
who  has  bought  under  a  general  warranty,  to  maintain  an  action  for  the 
breach  of  it  upon  this  fault  only.  (3) 

Where,  in  an  action  on  the  warranty  of  a  horse,  the  plaintiff  obtains  a  New  trial  will 
verdict,  the  court  will  not  grant  a  new  trial  on  the  grounds,  that  there  was  ^?\^  granted, 
no  known  disease  to  constitute  such  an  unsoundness  as  set  up  by  the  ^as  no  known 


plaintiff,  or  that  the  defendant  was  taken  by  surprise,  although  the  plaintiff  disease  to  con- 
on  application 
soundness.  (4) 


on  application  had  refused  to  inform  him  of  the  cause  or  nature  of  the  un-  ^u^^neas  ""' 


set 
up  by  plaintUn 


(1)  2M.  &  Rob.  114. 

(2)  Diekinwm  T.  FoUett,  1  ibid.  299. 


,  (3)  Broennenburgh    v.   Hayooekt     Holt's 
N.  P.  C.  630. 
(4)  AtUrbury  ▼.  Fairmannerf  8  Moore,  32, 
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horse  being  re- 
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specific  chattel 
having  once  ac- 
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price. 


Judgment  of 
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Vendee  render- 
ing horse  less 
valuable  by 
medicines. 


Where  horse 
should  be  re- 
turned to  the 
seller. 


IV.  Eeium  rf Article. 

Where  a  horse  has  been  sold  warranted  sound,  which  it  can  be  clearly- 
proved  was  unsound  at  the  time  of  the  sale,  the  seller  is  liable  to  an  action 
on  the  warranty,  without  either  the  horse  being  returned,  or  notice  given 
of  the  unsoundness:  thus,  in  Fielder  v.  Starkin(l)  Lord  Loughborough 
said,  *'  If  a  horse  which  is  warranted  sound  at  the  time  of  sale,  be  proved 
to  have  been  at  that  time  unsound,  it  is  not  necessary  that  he  should  be 
returned  to  the  seller.  No  length  of  time  elapsed  after  the  sale,  will  alter 
the  nature  of  a  contract  originally  false.  Neither  is  notice  necessary  to  be 
given,  though  the  not  giving  notice  will  be  a  strong  presumption  against 
the  buyer,  that  the  horse,  at  the  time  of  the  sale,  had  not  the  defe9t  com- 
plained of." 

It  seems,  that  the  purchaser  of  a  specific  chattel,  under  warranty,  having 
once  accepted  it,  can  in  no  instance  return  the  chattel,  or  resist  an  action 
for  the  price,  on  the  ground  of  breach  of  warranty,  unless  in  case  of  fraud, 
or  express  agreement  authorising  the  return,  or  consent  of  the  vendor. 
But  where  the  contract  is  executory  only,  when  the  chattel  is  received,  aa 
where  goods  are  ordered  of  a  manufacturer,  and  he  contracts  to  supply 
them  of  a  certain  quality,  or  fit  for  a  certain  purpose,  the  vendee  may 
rescind  the  contract,  if  the  goods  do  not  answer  the  warranty,  provided  he 
has  not  kept  them  longer  than  was  necessary  for  the  purpose  of  trial,  or 
exercised  the  dominion  of  an  owner  over  them,  as  by  selling  them.  (2) 

If  a  person,  purchase  a  horse  warranted  sound,  sell  it  again,  and  then  re- 
purchase it,  he  cannot,  on  discovering  that  the  horse  was  unsound  when  first 
sold,  require  the  original  vendor  to  take  it  back  again ;  nor  can  he,  by- reason 
of  the  unsoundness,  resist  an  action  by  such  vendor  for  the  price ;  but  he 
may  prove  the  breach  of  warranty  in  reduction  of  damages.  (3) 

In  Hilliard  v.  Orbell(4f)  Mr.  Baron  Parke  said,  "When  a  horse  is  war- 
ranted sound,  and  turns  out  otherwise,  the  purchaser  has  no  right  to  return 
him  unless  the  warranty  was  fraudulent;  his  only  remedy  is  an  action  on 
the  warranty :  this  has  been  lately  settled,  but  the  general  impression  for- 
merly among  the  profession,  and  now  amongst  all  others,  is,  that  the 
purchaser  is  to  return  the  horse." 

In  an  action  for  the  recovery  of  the  price  of  a  horse,  it  is  no  defence  that 
the  warranty  was  not  true,  if  the  defendant  did  not  return  him  after  being 
apprised  of  the  defect,  but  rendered  the  horse  less  valuable  by  the  appli- 
cation of  medicines.  The  vendee's  remedy  is  an  action  against  the  seller 
for  a  defect  in  the  warranty.  (5) 

If  on  the  sale  of  a  horse  there  be  an  express  warranty  by  the  seller 
that  the  horse  is  sound,  free  from  vice,  &c  yet  if  it  be  accompanied  with 
an  undertaking  on  the  part  of  the  seller  to  take  the  horse  again,  and  pay- 
back the  purchase  money,  if  on  trial  he  shall  be  found  to  have  any  of  the 


(1)  1  Hen.  Black.  17. 

(2)  Street  y.  Blay^  2  B.  &  Ad.  456. 

(3)  Ibid.,  vide  etiam  Gcmpertz  v.  JDenion, 
1  C.  &  M.  207.  Edwardt  ▼.  Chapman,  1  M* 
&  W.  231. 


(4)  Sitt  Exch.  "The  Tune^"  June  11. 
1834,  cit.  2ChittFl.  171. 

(5)  CwtU  V.  Hanmof,  S  £qp.  N.  P.  C 
82. 
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defects  mentioned  in  the  warranty, 'the  buyer  must  return  the  horse  as  soon  WAaRxnTr 

as  he  discovers  any  of  those  defects,  in  order  to  maintain  an  action  on  the  jj^n^^"  **' 

warranty,  unless  he  has  been  induced  to  prolong  the  trial  by  any  subsequent  

misrepresentation  of  the  seller.  (1) 


V.  The  Declaration.  The  Dbci^ra- 

noN. 

If  there  be  no  warranty,  but  only  a  false  representation,  not  connected  False  repre- 

with  the  contract,  the  declaration  should  be  in  case  for  the  deceit.  sentation,  not 

COnD6CtGu  IDITltll 

A  vendor  may  repudiate  a  contract  on  the  ground  of  fraud,  but  to  en-  ^he  contract 
title  him  so  to  do,  the  vendee  must  be  put  in  litatu  quo.    Therefore,  if  the 
vendor  have  derived  any  benefit  from  the  contract,  he  should  sue  for  the 
deceit ;  and,  in  such  case,  he  cannot,  in  an  action  for  the  price  of  the  thing 
sold,  &c.  resist  the  action  on  account  of  fraud.  (2) 

Assumpsit  is  a  proper  form  of  action,  when  there  has  been  an  express  Where  astump- 

-"«nty.(3)  ^llSSr'""" 

The  purchaser  of  a  horse  can  recover  for  breach  of  a  warranty  in  an  Vendee  can  re- 
action for  damages  only,  and  cannot  sue  on  the  indebitatus  counts,  as  on  cover  for  breach 
a  failure  of  the  original  consideration,  unless  there  was  a  stipulation  in  the  ?^*  warranty 
original  agreement  for  rescinding  the  contract,  or  unless  the  case  be  one  of  damages  only, 
fraud.  (4) 

If  two  persons  severally  employ  a  dealer  to  sell  their  horses,  and  he  sell  Where  contract 
both  to  one  purchaser  at  an  entire  price,  and  warrant  them  sound: —  not dwuable. 
the  purchaser  cannot  divide  the  contract,   and  bring  an  action  on  the 
warranty  against  one  of  the  sellers  in  respect  of  the  unsoundness  of  his 
horse  (5),  because  the  contract  concerning  the  two  horses  was  entire. 

If  money  and  a  horse  are  given  in  exchange  for  another  horse  warranted  Where  neither 

sound,  which  was  unsound  at  the  time,  an  action  for  money  had  and  re-  money  had  and 
'  .  /  .,1  ».     1.       received,  or  tro- 

ceived  is  not  a  proper  action  to  try  the  warranty ;  nor  will  trover  lie  for  ver  will  lie. 

the  horse  given  in  exchange,  because  the  property  is  altered.  (6) 

The  contract  should  be  precisely  stated,  and  be  co-extensive  with  the  breach  Sr atsment  or 
complained  of.    If  any  conditional  or  exceptional  terms  be  used,  they  must  CoNraAcr.^ 
be  followed  in  setting  out  the  contract 

If  the  action  be  for  the  unsoundness  of  a  horse,  the  particular  species 
of  unsoundness  need  not  be  stated,  because  a  breach  may  in  general  be 
assigned  in  the  negative  words  of  the  contract  (7) 

If  the  whole  consideration  of  a  promise  be  truly  stated,  and  also  all  Only  requiate 
such  parts  of  the  promise  itself,  the  breach  of  which  is  complained  of,  it  is  ^ho^^onglder- 
not  necessary  to  state  in  the  declaration  other  parts  of  the  promise,  not  ation  of  a  pro- 
qualifying  or  varying  in  any  respect  the  parts  so  complained  of  as  broken ;  ™**^  and  such 
tiios,  where  the  plaintiff  declared  that,  in  consideration  of  his  re-delivery  to  promise  itself, 

(1)  Adam    y.   JRiehardt,    3  Hen.  Black.  (5)  Symondt  v.  Ccnrr,  1  Camp.  361. 
573.  In  such  case  the  term  "  trial "  means  a  {6)  Pinoer  v.  JFelU,  Cowp.  818.     Doug, 
reasonable  trial.     Ibid.  24.   n.,  et  vide  Cooke  v.  Munttoruy  1  N.  R. 

(2)  2  Chitt.  PI.  480.  351. 

(3)  Stuart  v.  ffiUtns,  Doug.  18.  (7)  2  Saund.  181.  (b.) 

(4)  Gompertx  v.  DenUm,  1  C.  &  M.  207. 
1  Dowl.  P.  C.  623.    3  Tyrw.  233. 
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Wakhutt 
OK  Salb  or 
Hoasis. 
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plained o£ 
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Where  allega- 
tion of  un- 
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STATBMnrr  or 
Pbicx. 

Receipt  ad- 
mitting the 
taking  of  a 
mare  as  money. 


Buyer  to  give 
"100  guineas  ^ 
and  1(3.  more»' 
if  the  horse 
suited  him.*' 

Horse  sold  for 
55Lf  vendor 
agreeing  to  give 
U  back,  if  the 
horse  did  not 
bring  plaintiff 
4iL  or  5L 


the  defendant  of  an  unsound  horse,  which  he  had  before  then  sold  to  the 
plaintiff,  the  defendant  promised  to  deliver  to  him  another  horse  in  lieu, 
&c.  which  should  be  worth  80/.,  and  be  a  young  horse,  and  then  alleged 
a  breach  in  both  those  respects :  —  It  was  held  sufficient,  though  the  proof 
was  not  only  of  a  promise  that  the  second  horse  should  be  worth  80^ 
(which  it  was  not),  and  be  a  young  horse,  but  also  of  a  warranty  that  it 
was  sound  and  had  never  been  in  harness.  (1) 

Where  it  was  averred,  that  defendant  warranted  a  horse  to  be  sound : 
'  but  it  was  proved,  that  defendant  warranted  the  horse  to  be  sound  every- 
where, except  a  kick  on  the  leg;—- this  was  adjudged  to  be  a  qualified 
warranty,  and  to  constitute  a  fatal  variance  between  the  declaration  and  the 
evidence.  (2) 

Where  the  warranty  was  "  sound  in  the  eye,  &c  except  a  slight  snap, 
which  will  be  well  in  a  few  days  :'* — It  was  held,  that  the  exception  was 
material,  and  should  be  stated  in  the  declaration,  although,  if  the  excep- 
tion had  not  been  made,  it  might  not  have  been  an  unsoundness  under 
the  general  warranty*  (3) 

In  an  action  on  the  case  for  a  breach  of  an  express  warranty,  that  a  horse 
was  quiet,  if  the  declaration  allege,  that  the  defendant  knew  him  to  be  un- 
quiet, this  is  an  unnecessary  averment,  and  need  not  be  proved.  (4) 

Where  a  plaintiff  declared  on  a  warranty  of  a  horse  bought  with  money, 
and  produced  a  receipt  for  the  sum  containing  the  warranty,  and  it  ap- 
peared, that  in  fact  he  had  given  a  mare  in  exchange  at  a  certain  valuation : 
—  It  was  held,  that  there  was  no  variance,  as  the  defendant  admitted  by 
the  receipt,  that  he  had  taken  the  mare  as  money.  (5) 

Proof  that  the  defendant  agreed  to  sell  his  horse,  warranted  sound,  to 
the  plaintiff  for  SIL  lOs,,  and  at  the  same  time  agreed,  that  if  the  plaintiff 
would  take  the  horse  at  that  value,  he,  the  defendant,  would  buy  another 
horse  of  the  plaintiff's  brother  for  14}L  14«.,  and  that  the  difference  only 
should  be  paid  to  the  defendant,  will  support  a  count  charging  only,  that, 
in  consideration  that  the  plaintiff  would  buy  of  the  defendant  a  horse  for 
SIL  10s.,  the  defendant  promised  that  it  was  sound,  and  that  in  &ct  the 
plaintiff  did  buy  the  horse  for  that  price,  and  did  pay  to  the  defendant  the 
said  31/.  lOs.  (6) 

Where  the  declaration  averred  the  consideration  for  the  purchase  of  a 
horse  to  be,  "  that  the  buyer  should  give  a  large  price,  to  wit,  100  guineas  :  ** 
and  it  was  proved,  that  the  buyer  was. to  give  *M00  guineas,  and  10/.  more 
if  the  horse  suited  him ;"— It  was  held  to  be  no  variance.  (7) 

In  Blyth  v.  Bampton  (8)  it  appeared,  that  the  plaintiff  purchased  a  horse 
for  55Ly  the  defendant  warranting  him  sound,  and  agreeing  to  give  \L  back 
if  the  horse  did  not  bring  plaintiff  4*/.  or  5L  The  averment  in  the  declar- 
ation was,  that,  in  consideration  that  the  plaintiff  would  buy  of  the  defendant 
a  horse  for  a  certain  price,  to  wit,  SSL,  the  defendant  undertook  the  horse 
was  sound :  which  was  held  to  be  a  variance ;  Chief  Justice  Best  observing, 
that  it  was  clearly  a  conditional  agreement,  but  it  had  been  stated  in  the 


(I)  h^iUs  ▼.  Sheward,  8  East,  7.  (4) 

(S)  Jonea  y.  Cowley,  6  D.  &  R.  5SS.     4  (5) 

B.  8c  C.  445.,  et  vide  Garment  v.  Barr§,  2  (6) 

Esp.  N.  P.  C.  673.  (7) 

(S)  Morri*  ▼.  LitHeffoe,  2  Smith,  394.  (8) 


Gresham  ▼.  Poetan,  2  C.  &  P.  54a 
Brown  y.  jFVy,  oit  Selw.  N.  P.  G6S. 
Hands  ▼.  Bvrton,  9  East,  349. 
Cave  ▼.  Coleman,  3  M.  &  R.  2. 
3  Bing.  472.     11  Moore,  387. 
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declaration  a?  an  unqualified  agreement;  and  that  there  was  no  case  which  WAUAiiTr 

went  the  length  of  deciding,  that  a  conditional  contract  could  be  declared  on  Hoasxs. 

as  absolute.  


VI.  The  Pleadings,  The  Plkad- 

INGS. 

By  Reg.  Gen.  Hilary  Term,  4  Will.  4.,  *<  In  an  action  on  a  warranty,  the  Reg.  Gen.  H. 
plea  of  non  assumpsit  will  operate  as  a  denial  of  the  fact  of  warranty  having  '^*  ^  ^^  ^' 
been  given  upon  the  alleged  consideration^  but  not  of  the  Inreach." 

In  an  action  on  the  case  for  a  deceitful  warranty  of  soundness,  the  plea  What  the  plea 
of  **  not  guilty"  puts  in  issue  both  the  warranty  and  the  unsoundness.  (1)       of «  notgmlty 

Infancy  is  a  good  defence  to  an  action  on  the  warranty  of  a  horse.  (2)       infiuicY 


VII.  Evidence.  Evidkkce. 

The  breach  of  warranty  must  be  proved  according  to  the  allegations  in  Paoor  op 
the  declaration.  WAKaAnrr. 

A  high  price  is  not,  as  previously  stated,  equivalent  to  an  express  war-  Breach  must 
ranty  (3) ;  if  the  breach  be  denied,  the  plaintiff  must  give  positive  proof  Jji^JioL^n 
that  the  horse  was  unsound,  ^c.  at  the  time  of  the  sale ;  a  suspicion  that  the  declaration. 
the  horse  was  unsound  is  not  sufficient.  (4) 

In  an  action  on  the  warranty  of  a  horse,  it  appeared  that  the  plaintiff  ^^"f"^^  *""- 
wrote  to  the  defendant^  "  you  well  remember  that  you  represented  the  horse  letters. 
to  me  as  a  five-year  old,"  &c. ;  to  which  the  defendant  answered,  <<  the  horse 
is  as  I  represented  it  ;*'  such  letters  were  held  to  be  sufficient  evidence  from 
which  the  jury  might  infer,  that  a  warranty  was  given  at  the  time  of  sale ; 
and  that  it  was  not  necessary  to  give  other  proof  of  what  actually  passed, 
when  the  contract  was  made.  (5) 

In  assumpsit  on  a  warranty  of  a  horse,  the  consideration  stated  for  the  Where  condi- 
warranty  was,  that  the  plaintiff  would  purchase  the  horse  for  63^;  but  the  too  vague  to  be 
consideration,  as  proved,  was,  that  the  plaintiff  would  pay  that  sum,  and,  enforced. 
if  the  horse  was  lucky,  would  give  the  defendant  51.  more,  or  the  buying 
of  another  horse:  —  It  was   held  no  variance,  the  conditional  promise 
omitted  in  the  declaration  being  too  vague  to  be  legally' enforced,  and  not 
amounting  in  point  of  law  to  a  promise.  (6) 

If  a  general  warranty  of  a  horse  be  proved  by  parol  (the  written  contract  Notice  re- 
for  the  sale  not  being  forthcoming),  the  fact  that  the  witnesses  who  proved  return  of  an 
it,  saw  a  notice-board  on  the  seller's  premises^  requiring  the  return  of  an  unsound  horse 
unsound  horse  within  six  days,  will  not  defeat  the  buyer  s  action ;  but  it  ^^   ^  "^    ^^ 
will  be  left  to  the  jury,  for  them  to  say,  whether  this  formed  any  part  of  the 
original  contract  (7) 

(1)  ^pauim'  T.  Dawson,  1  M.  &  Rob.  552.  (5)  Sabium  ▼.  Ward,  2  C.  &  P.  211. 

(2)  HowkU    T.  HaiweO,    4  Camp.  118.  (6)  Guthing  y,  Lynn,  2  B,  &  Ad.  232. 
Green  t.  Greenbank,  2  Marsh.  485.  (7)  Bett  v.  Oabom,  2  C.  &  P.  74.     1  Ibid. 

(3)  Parkineon  v.  Lee,  2  East,  822.  632.  R.  &  M.  290. 


(4)  Eavu  ▼.  Dixon,  2  Taunt.  S43. 
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WASEAdTT  Where  a  hone  was  sold  under  a  written  warranty,  which  was  contained  i'q 

OK  Sals  ow  .  x  i»      x.  ^  .     .  i     ,  #  .       « 

Houxs.  ^  receipt  tor  the  purchase  money,  and  given  to  the  buyer  s  servant ;  but  the 

~  -      son  of  the  seller  (who  was  proved  to  have  been  present  when  the  bargain 

testimony  inad-  ^^  made^  and  to  have  acted  at  other  times  in  his  father's  business,  but  never 
minible.  to  have  sold  a  horse  by  himself),  got  the  receipt  back  from  the  servant  by  a 

fraudulent  representation:  —  It  was  held,  in  an  action  on  the  warrantj 
against  the  father,  that,  under  such  circumstances,  parol  evidence  of  the  con- 
tents  could  not  be  given,  but  that  the  son  must  be  called  as  a  witness;  the 
son,  being  called,  proved  that  he  went  for  the  receipt  by  desire  of  a  person 
named  Tawney,  the  owner  of  the  horse,  for  whom  his  father  sold  on  com- 
mission, and  did  not  mention  the  subject  to  his  father  till  he  had  obtained 
it;  his  father  then  had  possession  of  the  receipt  for  a  very  short  time, 
after  which  it  was  sent  to  Tawney :  —  It  was  adjudged,  that  this  fact  did 
not  vary  the  case,  so  as  to  let  in  the  parol  testimony.  (1) 
Evidenoe  must       In  a  declaration  of  cusumpsit  for  breach  of  a  warranty  of  soundness 
^Si^^dtlar-  ®^  ^^^  defendant's  mare,  the  plaintiff  in  his  declaration  alleged,  that,  in 
ation  respecting  consideration  that  he  would  deliver  a  horse  of  his  to  the  defendant,  and 
the  consider-      ijgo  pay  him  a  certain  sum  in  exchange  for  a  mare  of  the  defendant,  he 
njitj.  ' '  undertook  that  she  was  sound.    In  order  to  prove  the  warranty  of  the 

defendant's  nuire,  the  plaintiff  produced  a  receipt  written  by  the  defendant, 
and  given  on  the  payment  of  the  money,  in  which  it  was  stated  that  botb 
the  horse  and  mare  were  warranted  sound :  —  It  was  decided,  that  the 
declaration  could  not  be  supported,  as  it  did  not  set  out  the  whole  of  the 
consideration,,  the  plaintiff  not  having  alleged^  that  he  had  warranted  his 
horse  to  be  sound.  (2) 

Proof  that  a  horse  is  <<  a  good  drawer  "  only,  will  not  satisfy  a  warranty 
that  he  is  '^  a  good  drawer,  and  pulls  quietly  in  harness."  (S) 
Receipt  for  A  receipt  for  the  price  of  a  horse  containing  a  warranty  of  soundness, 

^^i^nanty    ^^J  ^  ^^^  *"  evidence  to  prove  the  warranty,  without  an  agreement 

may  be  read        stamp.  (4) 

]|"J*|^*  "*  But  a  receipt  containing  a  warranty  given  after  the  bargain,  is  not  cw- 

stamp.  cltmve  evidence  of  the  contract.  (5) 

CoKrETXNCT  In  Briggs  v.  Crick  (6)  it  was  held,  that  a  prior  vendor  of  a  horsey  who 

OF  wiTKxss.  himself  sold  with  a  warranty,  is  a  good  witness  in  an  action  against  a  sub- 
ofaboroe  not  "^^^l^®^^  seller  to  prove  its  soundness ;  but  in  Biss  v.  Mountain  (7)  it  was 
competent  to  decided,  that  the  first  vendor  of  a  horse  warranted  sound,  is  not  competent 
prove  sound-  ^  prove  soundness  for  his  vendee,  in  an  action  brought  against  hiin  on  a 
vendee.  subsequent  sale  with  warranty ;  Mr.  Justice  Alderson  observing,  **  that,  as 

the  effect  of  a  verdict  for  the  defendant  would  be  to  relieve  the  witness 

from  an  action  at  the  suit  of  the  latter^  he  was  incompetent" 

It  seems,  however,  that  upon  matters  merely  coUcUeral  to  the  witness's 

personal  liability,  the  witness  would  not  have  been  incompetent — such  as 

disproving  the  warranty  by  the  defendant. 

(1)  Beit  V.  Otibom,  1  C.  &  P.  632.      S  (5)  Fairmaner  ▼.  Budd^  7  Bing.574. 
ibid.  74.     R.  &  M.  290.  (6)  5  Esp.  N.  P.  C.  99.,  vide  etiam  BM- 

(2)  Cro99  V.  BarOeUy  3  M.  &  P.  537.  via  v.  Dixon^  1  M.  &  Rob.  59. 

(3)  Coliherd  v.  Punehton,  2  D.  &  R.  10.  (7)  1  M.  &  Rob.  302.,  vicb  stat  3  &  4 

(4)  Skrin€  V.  Ebtunre^  2  Camp.  407.  Will  4.  c.  42.  ss.  26,  27. 
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our  Salx  or 
VIII.  Damages.  ^^^""^ 

The  plaintiff  is  in  general  entitled  to  recover  in  respect  of  all  losses  which  Daxaobs. 
have  resulted  immediately  from  the  breach  of  warranty.  (1)  Plaintiff  en- 

Upon  the  breach  of  the  warranty  of  a  horse,  if  the  horse  be  returned,  the  f^  ^  l^ag^ 
measure  of  damages  is  the  price  paid  for  him  :  if  the  horse  be  not  returned^  which  have  re- 
the  measure  of  damages  is  the  difference  between  his  real  value  and  the  price  JJJ^^™  *^® 
given :  but  if  the  horse  be  not  tendered  to  the  defendant,  the  plaintiff  can  ranty. 
recover  no  damages  for  the  expense  of  his  keep.  (2)    Thus,  in  Curtis  v.  Han^  Where  hone  is 
nay  {Bart)  (8)  Lord  Eldon  C.  J.  said,  "  I  take  it  to  be  dear  law,  that  if  a  «*"™ed. 
person  purchases  a  horse  which  is  warranted,  and  it  afterwards  turns  out  ^^^^^^ereretained. 
that  the  horse  was  unsound  at  the  time  of  warranty,  the  buyer  might,  if  he  Lord'EWoniii 
pleased,  keep  the  horse,  and  bring  an  action  on  the  warranty,  in  which  he   CwtU  ▼.  Han- 
would  have  a  right  to  recover  the  difference  between  the  value  of  a  sound  ^^' 
horse,  and  one  with  such  defects  as  existed  at  the  time  of  the  warranty ;  or 
he  might  return  the  horse,  and  bring  an  action  to  recover  the  full  money 
paid ;  but  in  the  latter  case  the  seller  has  a  right  to  expect^  that  the  horse 
should  be  returned  in  the  same  state  he  was  when  sold,  and  not  by  any 
means  diminished  in  value.*' 

Where  a  horse,*  warranted  sound,  turns  out  to  be  unsound,  and  is,  after  Price  of  keep. 
DOtice  to  the  seller,  resold  by  the  purchaser,  the  latter  may  recover  not  only 
he  difference  of  price  between  the  first  and  second  sales,  but  also  for  the 
keep  of  the  horse  for  a  reasonable  time,  till  he  can  fairly  sell  it.  (4) 

But,  whether  the  horse  has  been  kept  an  unreasonable  time  before  the 
resale,  is  a  question  for  the  jury ;  and  if  the  seller  rest  his  defence  on  the 
soundness  of  the  horse«  and  do  not  request  the  judge  to  put  the  question 
of  time  to  the  jury,  the  eourt  will  not,  upon  motion  for  a  new  trial,  look 
into  the  evidence  upon  this  point  (5) 

In  an  action  for  breach  of  warranty  of  a  horse,  the  plaintiff  cannot  Eapceial  da- 
recover  as  especial  damage  the  loss  of  a  bargain  for  resale  of  the  horse,  ^^^^^^J^ 
though  the  contract  of  resale,  at  a  profit,  had  been  actually  completed  be^  gain  Ibr  male 
fore  the  unsoundness  was  discovered.    In  Clare  v.  Maynard(jS)  the  plain-  °^^®  'JP"* 
tiff  bought  a  horse  at  45^»  which  he  resold  at  55L,  but  was  obliged  to  take  covered* 
back  the  horse  in  consequence  of  unsoundness,  and  ultimately  to  sell  him 
sXVjLi  upon  such  facts  it  is  doubtful,  whether  the  measure  of  damages 
should  be  the  difference  between  the  price  given  by  the  plaintiff,  and  thai 
ultimately  obtained  by  him,  or  between  the  last  mentioned  price  and  the 
actual  viUue  of  the  horse,  if  he  had  been  sound  at  the  time  of  the  last  resale ; 
and  whether  the  advance  of  price  on  the  first  resale  by  the  plaintiff  may 
be  left  to  the  jury,  as  a  measure  of  such  value  ? 


(1)  Bridgt  v.  Wam^  1  Stark.  504.  (6)  6  A.  &  £.  519.     (huare,  Whether  tlie 

(2)  GbmmA  ▼.  CSoore,  1  Taunt.  566.  2  plaintiff  may  recover  in  respect  of  such  ad- 
Cmnp.  82.  yanee  of  price  aa  the  produce  of  his  care 

(S)  3  £sp.  N.  P.  C  82.  and  expense  bestowed  on  the  horse  between 

(4)  Ckttttrman  ▼.  Lamb^  4  N.  &  M.  195.  the  times  of  the  purchase  and  of  the  first 
2  A.  &  £.  129.  resale?     He  cannot  so  recover  on  a  deelar- 

(5)  Ibid.  EUU  V.  Ckinmoeki  7  C.  &  P.  ation  alleging  merely  that  he  bought  the 
169.  d^Keuxie  v.  Haneoeky  R<  &  M.  436.  horse  at  452.,  sold  him  for  SSL,  and  by  reason 
BSm0  v.  /Vice,  2  Cfaitt.  416.  of  the  unsoundness  was  obliged  to  refund 
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Costs  of  action. 


In  Cox  ▼.  Walker  (i)  the  plaintiff  bought  a  horse  from  the  defendant  for 
100/1,  and  had  been  offered  140/.  for  him,  but  the  horse  proving  unsound, 
the  plaintiff  had  been  obliged  to  give  up  the  bargain  and  to  sell  him  for 
49/.  Is, ;  upon  which,  Lord  Denman  C.  J.  held,  that  the  plaintiff  was  entitled 
to  recover  the  difference  between  the  price  at  which  he  had  soldi  and  the 
actual  value  of  the  horse  if  he  had  been  sound  at  the  time  of  such  sale;  and 
he  left  to  the  consideration  of  the  jury  as  a  measure  of  the  valne^  the  price 
offered  for  the  horse  while  in  the  plaintiff's  hands. 

Where  A.  sells  and  warrants  a  horse  to  B.,  which  B.  a  few  days  after- 
wards sells  to  C,  and  the  horse  proves  unsound,  and  C.  recovers  the  price 
from  B.  in  an  action  of  which  A.  has  notice,  B.  is  entitled  to  recover  from 
A.  not  only  the  price  of  the  horse,  but  the  costs  of  the  action  by  C.  (2) 


Feavdulent 

RxrilBSSNTA- 
TI0N8  IT  PXR« 
SONS  VOT  PaH- 
TIB8  TO  THX 

Contra  CT. 

Fraud  and 
fidsehood  the 
foundation  of 
the  action. 

Fraud  defined. 


Making  a  false 
representation 
whereby  injury 


accrues. 


Stat  9  Geo.  4. 
c  14.  8.  6i 


7*  Fraudulent  Representations  by  Persons  not  Parties  to 

THE  Contract. 

Haycrafi  v.  Creasy  (3)  established,  that  the  foundation  of  this  action  is 
fraud  and  falsehood  in  the  defendant,  and  a  damage  to  the  plaintiff  by  the 
occasion  of  such  fraud  and  falsehood.  Thus,  in  Ashlin  v.  White  (^)  Chief 
Justice  Gibbs  said,  <^  Fraud  and  falsehood  must  concar  to  support  this 
action.'' 

Fraud  has  received  a  variety  of  definitions.  Thus,  Mr.  Justice  Le  Blanc  (5) 
is  reported  to  have  said,  '<  By  fraud,  I  understand  an  intention  to  deceive, 
whether  it  be  from  any  expectation  of  advantage  to  the  party  himself,  or 
from  ill-will  towards  the  other  is  immaterial."  Mr.  Justice  Chambre  (6), 
**  Fraud  may  consist  as  well  in  the  suppression  of  what  is  true,  as  in  the 
representation  of  what  is  false."  Chief  Justice  Tindal  (7),  "  It  is  fraud  m 
law^  if  a  party  makes  representations  which  he  knows  to  be  false,  although 
the  motive  from  which  the  representations  proceeded,  may  not  have  been 
bad." 

Formerly  the  cases  were  confined  to  fraudulent  assertions  by  the  con- 
tracting parties  only,  and  did  not  extend  to  the  wilful  misrepresentations  of 
strangers  to  the  contract;  and  they  proceeded  upon  the  breach  of  a,  promise 
either  eoqyress  or  impliedy  that  the  thing  misrepresented  was  true :  but  a  dif- 
ferent doctrine  arose  from  Pasleyy.  Freeman  (S),  in  which  it  was  held,  that 
where  a  man  with  a  design  to  deceive  and  to  defraud  another,  who  makes 
inquiry  of  him,  falsely  represents  the  matter  inquired  of,  whereby  an  injuiy 
arises,  this  action  will  lie  against  the  party  making  such  false  representation, 
though  he  be  a  stranger  to  the  original  contract. 

i3y  Stat,  9  Geo.  4*.  c.  H.  s.6.,  <^  no  action  shall  be  brought^  whereby  to  charge 
any  person  upon,  or  by  reason  of  any  representation  or  assurance  made  or 


the  551  and  reacll  the  horse  at  172i,  whereby 
he  lost  the  profit  which  would  hare  accrued 
to  him  ftova.  selling  the  horse  if  soiindi 

(1 )  6  A.  &  £.  52^.  M.  cit.  Roscoe^s £t.356. 

(2)  Lewis  y.  Peat,  2  Marsh.  431.  S.  C. 
nora.  Lewit  t.  Peake,  7  Taunt.  153.,  vidft 
etiam  Green  v.  Greenbank,  2  Marsh.  485. 


(3)  2  East,  92. 

(4)  Holfs  N.  P.  C.  889. 

(5)  Hojfcraft  ▼.  Creeuy,  8  EiMl,  92* 

(6)  TVi;^  ▼.  £<e,  S  B.  &  P.  871. 

(7)  Foster  ▼.  CharUsy  7  Bing.  107* 
'8)  3T.R.51. 
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giveDy  concerning  or  relating  to  the  character,  conduct^  credit,  ability,  trade,  Fraudvlbiit 
or  dealings  of  any  other  person,  to  the  intent  or  purpose  that  such  other  R"*"**^ 
person  may  obtain  credit,  money,  or  goods  upon  [Wc],  unless  such  repre-  Pbksomb  not 
sentatioii  or  assurance  be  made  in  writing,  signed  by  the  party  to  be  Partibstotrx 
chaiged  therewith."  ^°'"*^^- 

Thia  section  was  discussed  in  hydt  y.  Barnard  {\)'»  1°  which  the  judges 
were  equally  divided;  upon  which  occasion  the  following  judgment  was 
delivered  by  Mr.  Baron  Alderson,  and  in  which  Mr.  Baron  Parke  coin-  Judgment  of 
cided :  —  M'*  ^^op 

^  The  question  raised  in  this  case  depends  on  the  construction  to  be  put  Xycie  ▼.  Bat'^ 
by  the  court  on  the  sixth  section  of  Lord  Tenterden's  Act,  9  Geo.  4.  c  14.  ^^- 

*^  Now  the  facts  of  the  case  seem  to  me  to  be  in  substance  these :— the 
plaintiff  Lyde  was  about  to  advance  a  sum  of  money  to  ,Lord  Edward 
Thynne  on  the  purchase  of  an  annuity.  The  annuity  was  to  be  secured  (in 
addition  to  his  personal  responsibility)  by  the  assignment  of  Lord  Edward 
Thynne's  interest  in  a  certain  fund,  settled  at  the  time  of  his  marriage,  and 
of  which  the  defendant,  with  some  other  persons^  was  a  trustee. 

^  This  fund  was  charged  at  the  time  with  three  annuities,  payable  to  - 
Mr.  Mellish,  and  was  also  liable  to  a  mortgage  of  20,000/1,  then  vested  in 
the  Marquis  of  Bath. 

*'  The  defendant  was  applied  to  on  the  part  of  Lyde  to  inform  him  as  to 
the  existing  state  of,  and  charges  upon,  this  fund ;  and  the  plaintiff  contends 
that  on  that  occasion  he  wilfully  and  fraudulently  made  him  a  false  repre- 
sentation of  the  amount  of  the  charges  upon  it.  For  this  false  represent- 
ation the  action  was  brought. 

"  It  appeared  at  the  trial  that  the  representation  (if  ever  made  at  all)  was 
at  all  events  made  by  parol ;  whereupon  the  Lord  Chief  Baron  on  that 
ground  directed  a  nonsuit. 

^  According  to  the  view  I  take  of  this  case,  I  think  the  nonsuit  was 
wrong,  and  that  the  facts  ought  to  go  to  the  jury. 

**  The  question  is,  whether  this  was  a  representation  concerning  or  relating 
to  the  ability  of  Lord  Edward  Thynne,  so  as  to  fall  within  Lord  Tenterden'» 
Act. 

^  If  we  refer  to  the  cases  which  had  occurred  before  the  legislative  pro- 
vision, I  think  it  will  be  founds  that  the  decisions  in  that  class  of  cases  com" 
mencing  with  Pcuky  v.  Freeman  (2),  had  raised  a  well  founded  complaint 
in  the  profession,  as  having  in  fact  virtually  repealed  the  Statute  of  Frauds, 
by  which  a  guarantee  was  required  to  be  in  writings  and  that  the  object 
Lord  Tenterden  had  in  view,  was  to  place  both  on  the  same  footing,  and  to 
provide  that  a  written  document  should  be  equally  required  in  both.  The 
two  cases  are,  I  think,  identicatl  in  principle ;  for,  a  guarantee  increases  the 
ability  of  the  third  person  who  is  about  to  be  trusted,  by  adding  to  the 
value  of  his  personal  responsibility  that  of  the  person  making  the  guarantee. 
And,  in  like  manner,  as  the  false  and  fraudulent  representation  as  to  the 
third  person's  ability  equally  adds,  in  the  opinion  of  the  person  trusting  to 
ity  to  the  value  of  the  third  person'^  responsibility,  it  ought  justly  to  have, 


(1)  1M.&W*101.  (3)  ST.  T3L5\. 
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and  it  has  in  law,  the  effect  of  pledging  also  the  personal  responsibility  of 
the  fraudulent  representer  of  the  facts.  The  fraud  in  substance  amounts  to 
an  implied  guarantee  of  the  third  person's  solvency.  I  think,  therefore,  that 
we  should  take  this  as  the  key  to  the  true  construction  of  Lord  TenterdeD*s 
Act ;  and  if  we  do  so,  it  seems  to  me  to  follow  from  it,  that  a  representation 
to  be  within  the  act  must  be  one  by  which  the  value  of  the  personal  respon- 
sibility of  the  third  person  is  increased  in  the  judgment  of  the  individual 
from  whom  he  is  about  to  obtain  credit,  money,  or  goods ;  and  this  receives 
confirmation,  I  think,  from  the  other  words  of  the  act. 

*^  The  other  representations  are  as  to  character,  conduct,  credit,  trade,  and 
dealings ;  all  these  look  as  if  directed  to  general  character  for  solvency, 
general  conduct  in  pecuniary  affairs,  general  credit  on  the  exchange,  general 
mode  of  conducting  trade  or  business. 

*^  The  representation  may  no  doubt,  and  most  commonly  will,  be  made  as 
to  particular  incidents  in  character,  conduct,  and  the  like ;  but  all  these 
representations  necessarily  affect  the  general  charactcfr,  conduct^  credit,  trade, 
and  dealing^ ;  and  consequently  there  can  be  no  ambiguity  or  difficulty  in 
construing  the  act  in  cases  of  this  description.  For,  the  third  person's  pe^ 
sonal  responsibility  is  necessarily  involved  in  the  result  of  such  an  inquiry, 
and  the  answer  to  it,-*if  money,  goods,  or  credit,  be  obtained  in  consequence 
thereof.  But  when  we  take  the  word  ability  (by  which  is  of  course  meant 
pecuniary  ability),  the  case  becomes  somewhat  ambiguous.  For,  though 
a  man's  pecuniary  ability  depends  on  the  value  of  the  whole,  and  of  every 
part  of  his  property,  yet  a  representation  confined  wholly  to  the  value  of  a 
particular  portion  of  his  property  in  possession,  remainder,  or  expectation, 
may  or  may  not  relate  to  his  pecuniary  ability,  and  increase  the  value  of 
his  personal  responsibility  to  the  person  making  the  inquiry,  according  to 
the  circumstances  under  which  it  is  made. 

<'If  the  querist  is  about  to  trust  to  his  intended  debtor's  personal  respon- 
sibility, and  the  object  of  the  question  is  to  ascertain  how  far  he  will  be  safe 
in  so  doing,  there  can  be  no  doubt  that  such  a  representation  does  relate  to 
the  third  person's  ability,  and  is  within  the  act ;  but,  if  he  be  only  about  to 
take  an  assignment  of  the  property  itself,  and  the  object  is  to  ascertain  the 
value  of  that  property,  then  it  is,  I  think,  as  manifest,  that  the  pecuniary 
ability  of  the  person  about  to  assign  has  nothing  to  do  with  it.  The  party 
taking  the  assignment  only  looks  tb  the  property  itself,  and  does  not  in  that 
case  trust  the  intended  contractor  at  all.  If  we  were  to  hold  such  a  repre- 
sentation to  be  within  the  act,  I  do  not  see  how  we  are  to  stop  short  of  say- 
ing, that  all  representations  relating  to  contracts  between  third  persons  must 
be  in  writing,  if  such  contracts  relate  to  credit,  or  to  the  obtaining  of  money, 
or  even  to  the  sale  or  pledge  of  the  goods.  The  assignment  of  a  mortgage, 
or  the  sale  of  an  estate,  or  the  sale  or  pledge  of  any  goods,  would  be  within 
it;  and  a  fraudulent  and  false  representation  of  the  value  of,  or  charges 
upon,  the  estate  mortgaged  or  sold,  or  the  goods  to  be  delivered  or  pledged, 
would  be  without  danger  if  by  parol.  Indeed,  the  case  of  a  party  lending 
money  on  mortgage,  who  always  has  a^double  claim,  first,  on  the  property 
mortgaged,  secondly,  on  the  personal  responsibility  of  the  mortgagor  by 
express  covenant,  seems  to  me  not  easily  distinguishable  from  the  present; 
and  consequently,  a  representation  as  to  the  value  of  the  estate  would  be 
within  the  act,  if  this  case  be  so.     I  do  not  say  that  it  would  be  a  very  good 
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]aw  if  it  vere  bo,  but  I  am  not  prepared  to  go  so  far  in  the  construction  FBAimvuaT 
of  thi8  act.  R».~.HT. 

<<  The  concluding  words  of  the  section  plainly,  as  it  seems  to  me,  point  to  Pkmons  mot 
the  same  construction.     The  representation  must  be  <  to  the  intent  that  the  ^am«»«>  *" 

tbira  person  may  obtain  credit,  money^  or  goods  upon ;    which  appear  to  

me  to  show,  that  the  object  of  the  act  was  confined  to  cases  in  which  the  Judgment  of 
third  person's  responsibility  is  trusted.  Alderson^in 

**  According  to  the  view  which  I  take  of  the  act,  the  representation^  in  Lyde  v.  Par- 
order  to  be  within  it,  must,  therefore,  be  of  the  third  person's  trustwor-  '"^'^ 
thiness,  as  evidenced  by  his  character,  conduct,. ability,  credit,  trade,  or 
dealings,  and  must  be  one  whereby,  if  true,  that  trustworthiness  is  increased. 
If,  indeed,  the  real  clause  as  drawn  by  Lord  Tenterden.  stood  thus,  <To 
the  intent  that  such  third  person  might  obtain  money  or  goods  upon  credit,' 
which  is  highly  probable,  this  conclusion  would  be  strengthened.  But  I  do 
not  rely  upon  that  which  is,  after  all,  only  matter  of  probable  conjecture  from 
the  ungrammatical  state  of  the  sentence  as  it  now  stands. 

'*  I  proceed,  then,  to  apply  the  above  principles  to  the  present  case.  Here 
the  representation  to  the  plaintiff  is  one  which  it  is  admitted  relates  solely 
to  that  portion  of  Lord  Edward  Thynne's  property  of  which  the  plaintiff 
was  about  to  take  an  absolute  assignment;  and  I  think  the  question  put, 
had  only  reference  to  that  assignment 

**  The  plaintiff  did  not,  as  it  appears  to  me,  apply  to  the  defendant  for 
any  assurance  as  to  Lord  Edward  Thynne's  trustworthiness;  all  that  he 
wished  to  know,  was  the  value  of  a  particular  fund  about  to  be  absolutely 
assigned  to  him ;  and,  although  the  personal  responsibility  of  Lord  Edward 
Thynne  was  also  to  be  taken,  and  therefore  a  representation  as  to  the  value 
of  a  portion  of  his  property  might,  if  unexplained,  have  reference  to  that 
also,  yet  I  think  the  peculiar  circumstances  of  this  case,  so  far  as  it  had 
gone  when  the  nonsuit  took  place,  negative  that  supposition  here ;  and  then, 
that  this  representation  (if  made  at  all  by  the  defendant)  was  one  relating 
aolely  to  the  value  of  the  property  to  be  assigned,  and  having  no  reference 
at  all  to  the  trustworthiness  of  Lord  Edward  Thynne^  whose  ability,  accord- 
ing to  the  view  I  take  of  this  act  of  parliament,  would  in  this  case  depend, 
not  on  the  property  assigned,  but  on  the  residue  of  his  property  alone, 
respecting  which  no  inquiry  was  made." 

Lord  Abinger  and  Mr.  Baron  Gumey  thought  the  case  within  the  Judgments  of 
statute,  conceiving  the  true  construction  to  be,  that  the  representation  or  ^'d  Abinger 
assurance  thereby  required  to  be  in  writing,  should  concern  or  relate  to  Gumey  in  X^ 
the  ability  of  the  third  person  effectually  to  perform  and  satisfy  an  engage-  ▼•  BarnardL 
ment  of  a  pecuniary  nature  into  which  he  has  proposed  to  enter^  and  on 
the  faith  of  which  he  is  to  obtain  money,  credit,  or  goods ;  and  conceiving 
that  the  representation  in  this  case,  did  concern  the  ability  of  Lord  Edward 
Thynne^  to  perform  an  engagement  of  a  pecuniary  nature^  on  the  faith  of 
which  he  was  to  obtain  money,  since  it  concerned  his  ability  to  give  the  plain- 
tiff a  snfficient  security  to  repay  him,  by  way  of  a  life  annuity,  the  money  he 
was  about  to  advance.     <<  The  ability  of  a  man  consists  in  the  sources  from 
which  it  is  derived.    He  may  have  a  landed  estate  unfettered  by  mortgage 
or  other  incumbrance,  or  a  sum  of  money  in  the  funds,  or  a  large  capital 
embarked  in  a  successful  trade,  or  a  large  balance  in  his  bankers'  hands. 
Upon  all  or  any  one  of  these  his  general  ability  may  depend.    Can  it  be  said. 
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that  a  representation  of  any  one  of  these  sources  of  ability  has  no  relattoo 
to  his  general  ability  ?  "  To  this  it  may  be  added,  that  it  is  in  the  nature 
of  things  impossible  that  one  man  should  be  cognisant  of  another's  general 
ability,  in  any  other  way  than  by  knowing  a  nvmber  of  partienlar  facts  of 
this  description^  for  a  man's  general  ability  consists  of  his  property,  minus 
bis  debts.  With  the  amount  of  his  property,  a  third  person  may  be  certain 
that  he  is,  at  least,  to  a  certain  extent,  acquainted,  by  knowing  the  items 
that  compose  it  But  how  can  any  one  be  certain  that  he  knows  the 
amount  of  another's  debts?  Yet,  if  those  debts  exceed  his  property,  be  is 
insolTent,  and  his  general  ability  amounts  to  nothing.  It  is  true  that,  the 
larger  his  property,  the  more  numerous  and  valuable  its  items,  the  smaller 
is  the  likelihood  that  his  liabilities  should  exceed  it ;  which  plainly  riiows 
that,  to  arrive  at  any  estimate  of  a  man's  general  alnlity,  the  items  of  his 
property  are  mainly  to  be  taken  into  consideration.  (1 ) 

Actual  fraud  is  a  sordid  regard  to  self  interest ;  but  it  is  not  essentially 
requisite,  that  the  false  statement  of  the  defendant  be  aceompanied  with  an 
intention  to  injure  the  plaintiff  (2),  because,  the  legeU  fraud,  which  is  suf- 
ficient to  sustain  the  action,  is  complete^  when  the  intention  to  mislead  is 
followed  by  actual  injury :  thus,  in  Foster  y.  Charles^  Chief  Justice  Tindal 
said,  *^  It  is  fraud  in  law  if  a  party  make  representations  which  he  knows 
to  be  false,  and  injury  ensues  ;  although  the  motive  from  which  the  ivpre- 
sentations  proceeded  may  not  have  been  bad,  the  person  who  makes  such 
representations  is  responsible  for  the  consequences."  (3) 

It  is  not  necessary  that  the  defendant  should  either  himself  derive  an 
advantage  from  the  deceit,  or  collude  with  the  person  .who  did  derive  a 
benefit ;  for  if  there  be  fraud,  «.  «•  an  intention  to  deceive,  this  action  will 
lie,  but  not  otherwise;  therefore,  where  a  man  incautiously  represented 
circumstances  to  be  within  his  own  knowledge,  which  he  could  not  have 
known,  but  had  good  reason  to  believe,  it  was  held  by  Grose,  Law- 
rence, and  Le  Blanc  Js.,  contrd  Kenyon  €•  J.,  that  this  action  was  not 
maintainable.  (4) 

In  Corbett  v.  Brown  (5)  the  plaintiff  being  about  to  furnish  defendant's 
son  with  goods  on  credit,  inquired  of  the  defendant,  by  letter,  whether  his 
son  had,  as  be  asserted,  300/.  of  his  own  property ;  the  defendant  answered 
that  he  had,  the  fact  being,  that  the  defendant  had  lent  his  son  300/1  on  his 
prombsory  note,  payable  with  interest  on  demand,  and  had  received  in- 
terest on  the  note.  The  son  having  afterwards  become  insolvent,  it  was 
holden,  that  this  was  a  misrepresentation  for  which  the  defendant  was  liable 
in  damages,  for  the  statement  being  false  within  the  defendant's  know- 
ledge, fraud  might  be  inferred ;  Mr*  Justice  Bosanquet  observing,  "  A 
party  who  sets  up  in  business  on  borrowed  capital,  is  in  a  very  different 
position  in  point  of  credit  from  a  party  who  sets  up  unembarrassed  with 
debt"  And  Mr.  Justice  Alderson  said,  <<  The  question  is,  whether  from  the 
statements  being  false  within  the  defendant's  knowledge,  the  court  must 
not  infer  fraud." 

The  marking  a  representation,  which  a  party  knows  to  be  untrue^  and 


(1)1  Smith's  Leading  Cases,  80. 
(2)  Fotttr  T.  Ckadet,  7  Bing.  105. 
(S)  Ibid. 


* 

(4)  JHaycraft  t.  Oacuy,  3  East,  9S. 

(5)  8  Bing.  33. 
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wUeh  is  calculated  from  the  mode  in  which  it  is  made  to  induce  another  to  FikAUDounr 
act  o&  the  faith  of  it,  so  that  he  maj  incur  damage,  is  a  fraud  in  law.  ations  vr** 

Hencey  where  a  bill  was  presented  for  acceptance  at  the  office  of  the  Pbesons  mm 
drawee,  when  he  was  absent,  and  A.  who  lived  in  the  same  house  with  the  Pamus  idtu 

drawee,  being  assured  by  one  of  the  payees,  that  the  bill  was  perfectly  * 

r^dar,  was  induced  to  write  on  the  bill  an  acceptance  as  by  the  procur- 
ation of  the  drawee^  believing  that  the  acceptance  would  be  sanctioned, 
and  the  bill  paid  by  the  drawee.  But  the  bill  was  dishonoured  when  due. 
The  indorsee,  having  sued  the  drawee^  was  nonsuited  on  the  above  facts. 
The  indorsee  then  brought  an  action  against  A.  for  falsely,  fraudulently, 
and  deceitfully  representing  that  he  was  authorised  to  accept  by  procur- 
ation ;  and  although  the  jury  negatived  fraud  in  fact,  yet  it  was  holden  (1) ; 
that  A.  was  liable,  for  there  was  a  fraud  in  law,"*  *'  because,  without  the 
representation  of  the  defendant,  the  bill  would  never  have  circulated  as  an 
accepted  bill ;  and  it  was  only  in  consequence  of  the  false  statement  of  the 
defendant,  that  he  actually  had  authority  to  accept,  that  the  bill  gained  its 
credit,  and  the  plaintiff  sustained  a  loss."  (2) 

In  the  foregoing  case  there  was  a  direct  assertion  of  that,  which  the  Where  ptrty 
defendant  knew  to  be  untrue  ;  but  where  the  party  making  the  represent-  preaentotiwi'*' 
ation  does  not  know  it  to  be  untrue,  the  action  cannot  (3)  be  ibaintained.  does  not  know 
Thus,  if  a  person  act  upon  a  power  of  attorney,  which  he  supposes  to  be  **  *o  ^  untrue, 
genuine,  but  which  is  in  fact  a  forgery,  he  will  incur  no  responsibility.  (4) 

A  credit  having  been  lodged  with  defendant  by  a  foreign  house  in  favour  Qualified  credit 
of  T.  to  a  limited  amount,  on  an  express  stipulation  that  goods  should  be  '^^'^'^!|^^ 
previously  lodged  with  defendant  to  treble  that  amount,  and  plaintiff  having  cradit 
inquired  of  defendant  the  responsibility  of  T.,  to  which  he  replied,  he  knew 
nothing  of  him,  except  what  he  had  heard  of  him  from  his  correspondent, 
but  that  a  credit  had  been  lodged  with  him  for  so  much,  by  a  respectable 
house,  which  he  held  at  the  disposal  of  T.  (not  mentioning  the  previous 
stipulation),  and  that  upon  a  view  of  all  the  circumstances  which  had  come 
to  his  knowledge  the  plaintiff  might  execute  T.'s  order  with  safety,  which 
was  for  the  delivery  of  goods  on  credit: — It  was  held,  that  there  was  a 
material  suppression  of  the  truth  on  defendant's  part,  and  sufficient  evidence 
for  the  jury  to  find  fraud,  which  was  the  gist  of  the  action^  though  defendant 
added,  when  he  made  the  representation,  that  he  gave  the  advice  without 
prejudice  to  himself.  (5)     So  if  A.  fraudulently  misrepresent  the  circum-  Fraudulent 
stances  of  B.  in  order  to  induce  C.  to  give  him  credit,  and  add>  <<  if  he  does  niBrepreMnta- 
not  pay  for  the  goods  I  will^"  the  court  held,  that  this  action  might  have  induce  credit. 
been  maintained  against  A.  even  without  the  addition  of  the  promise.  (6) 

In  ordinary  cases,  the  person  who  gives  a  representation  of  the  credit  of  a  ExTxirt  or 
third  person,  is  not  liable  beyond  the  value  of  the  goods  furnished  on  the  ^''* 
facts  of  the  representation  (7) ;  but  circumstances  may  exist,  which  will 
render  him  liable  to  losses  arising  from  subsequent  dealings  (8),  as  in  cases 
of  conspiracy  to  pay  for  the  first  order,  and  for  none  that  may  be  subse- 
quently delivered. 

(1)  PMm  V.  fhdter,  S  B.  &  Ad.  114.     -  (5)  Eyre  ▼.  JDumford,  1  East,  318. 

(2)  Per  I^rd  Tenterden,  ibid;  (6)  Hamar  r.  Alexmder,  2  N.  R.  241. 

(3)  FrtemoH  ▼.  Baker,  SB.  8c  Ad.  797.  (7)  De  Graveg  r.  Smith,  2  Camp.  533. 

(4)  Per  Lord  Tenterden  in  BiMiS  t.  WaU  (8)  Hvtckineon  ▼.  BeO,  1  Taunt  558. 
Irr,  3ibid.l24. 
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F&AUDULXMT  In  an  action  for  a  deceitful  representation  of  the  credit  of  a  third  person, 

RxFEcsxNT-  ^^^  person  is  a  competent  witness  for  the  plaintiff.  (1)    Similar  misrepre- 

PxRsoNB  vat  sentations  made  by  the  defendant  to  other  persons  are,  it  has  been  held, 

Paetibbto  THi  admissible  in  evidence  to  prove  a  fraudulent  connection  between  the  defen- 

-    dant  and  the  customer.  (2) 
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DETINUE. 

1.  Gbnbrallt,  p.  1S09. 

2.  Bt  whom  Detinue  can  and  cannot  be  maintained,  pp.  1809 — ISll. 

S*  Against  whom  Detinue  can  and  cannot  be  maintained,  pp.lSllf 
1312. 

4^  Property  vor  which  Detinue  lies,  p.  1312. 

5.  The  Declaration  —  Pleadings  —  Evidence  —  Stat.  1&2 Will. 
4.  c.  58.  —  Bail — Limitation  or  Action  —  Damages — Judg- 
ment—Execution, pp.1312,  1314. 


1.  Generally.  Gxnekallt. 

The  action  of  detinue  is  the  only  remedy  by  suit  at  law  for  the  recovery  Defined, 
of  a  personal  chattel  in  specie^  except  in  those  instances  where  the  party  can 
obtain  possession  by  replevying  the  same,  and  by  action  of  replevin.  (1) 
In  trespass  or  trover  for  taking  or  detaining  goods,  or  in  auumpnt  for  not 
delivering  them,  damages  only  can  be  recovered.  Formerly  the  defendant 
was  permitted  to  *'  wage  his  law;"  but  this  disadvantage  does  not  now 
exist,  Stat.  3  &  4  WilL  4.  c  42.  s.  13.  having  abolished  <<  wager  of  law."  Stat3&4 Win. 

In  order  to  ground  an  action  of  detinue,  which  is  only  for  detaining  the  *  ®*  *f*  "*  ^^; 
property,  it  is  requisite,  1.  That  the  defendant  came  lawfully  into  pos-  gjteU  orS'to 
session  of  the  goods,  as,  either  by  delivery  to  him,  or  finding  them.    2.  support  the  ao- 
That  the  plaintiff  have  a  property.    3.  That  the  goods  themselves  be  of  ^^°' 
some  value ;  and  4.  that  they  be  ascertained  in  point  of  identity.     Upon 
this  the  jury,  if  they  find  for  the  plaintiff,  assess  the  respective  values  of 
the  several  parceb  detained,  and  also  damages  for  the  detention.  (2) 


MAlVTAINSn. 


2.  Bt  whom  detinue  can  and  cannot  be  maintained.  Bt  whom  Dx- 

TntUK  CAX  AMD 

At  the  time  the  action  is  brought,  the  plaintiff  must  have  a  property  either  canmot 
absolute  or  special  in  personal  goods,  capable  of  being  distinguished  (3) ;  and 
it  seems,  that  if  a  man  detain  the  goods  of  a  feme  covert,  which  came  to  his  gpeeiaipmerty 

(1)  S  Black.  Com.  146.  152.  Willes,  120.        (2)  Ca  Litt  286.     S  Black.  Com.  152. 
Co.  litt.  286.  (b.)     Com.  Dig.    Detinue        (3)  Bull.  N.  P.  49.  (a.) 
(A.). 
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Br  wnoM  Dk-  hands  before  the  marriage,  the  husband  can  only  bring  detinue,  because 
mirnz  can  amo  ^^  ^^  transfers  the  property  to  him,  and  the  detainer  u  the  cause  of 
nAiiraAiNKD.       action.  ( 1 ) 

: A  person  who  has  only  a  special  property  as  a  bailee,  Ac.  (2),  or  an  heir 

plaintiff  at  the  ^"^  ^  entitled  to  an  estate  /mr  anHtre  vte  as  special  occupant  (3),  can  sup- 
time  of  action     port  this  action. 

brought.  jf  ^  statute  prohibit  goods  under  pain  of  forfeiture^  one  part  to  the  king, 

pedal  pro.  ^^^  another  to  him  who  will  inform,  seize,  or  sue  for  the  same,  any  person 
Interest  in  i^aay  bring  detinue  for  the  goods,  for  the  bringing  the  action  rests  a  property 
goods  under  a  in  him  (4) ;  and  if  Ak  deposit  the  title  deeds  of  his  estate  with  B.,  and  before 
^^        ^  '      action  convey  the  estate,  he  cannot  recover,  for  the  title  deeds  go  with  the 

estate  (5) :  so  also  if  I.  deliver  goods  to  B.  who  loses  them,  and  D.  finds 

them  and  delivers  them  to  J.  S.  who  has  a  right  thereto,  I.  cannot  bring 

detinue  against  D.,  because  he  is  not  privy  to  any  delivery.  (6) 

Actual  poflses-        If  a  person  have  the  absolute  or  general  property  in  certain  specific  goods, 

*^^ke^  '^       ^^^  ^^  ^^^  ^^  immediate  possession  thereof,  he  can  support  this  action, 

although  he  has  never  had  the  actual  possession ;  therefore  an  heir  may 

maintain  detinue  for  an  heir-loom  (7) ;  and  if  goods  be  delivered  to  A.  to 

deliver  to  B.,  the  latter  may  support  this  action,  the  property  being  vested 

in  him  by  the  delivery  to  his  use.  (8)    If  A.,  without  the  authority  of  B., 

pledge  his  property  with  C,  a  joint  action  of  detinue  is  maintainable  by  6.. 

against  both  A.  and  C.  (9) 

Unexecuted  Where  a  man  comes  to  a  shop  to  buy  goods,  and  they  agree  upon  a  price 

contract  be-       ^q^  ^  ^^y  of  payment,  and  the  buyer  takes  them  away,  detinue  will  not  lie, 

and  purchawr.    because  the  property  was  changed  by  a  lawful  bargain  ;  but  if  they  agree  for 

present  money,  and  the  buyer  take  the  goods  away  without  payment, 
detinue  lies,  because  the  property  is  not  altered.*  (10) 

So  if  a  man  sell  goods  on  payment  of  money  on  a  day  to  come,  and  the 
money  be  paid,  and  the  goods  not  delivered,  detinue  lies,  because  the  pro* 
perty  is  in  the  buyer;  for  earnest  does  not  alter  the  property,  but  only 
binds  the  bargain  (11) ;  and  therefore,  if  no  other  time  for  payment  be  ap- 
pointed, the  money  must  be  paid  on  fetching  away  the  goods :  the  earnest 
gives  the  party  a  right  to  demand ;  but  a  bare  demand  without  payment  is 
void.  After  earnest,  the  vendor  cannot  sell  the  goods  to  another,  without 
a  defi&ult  in  the  vendee ;  and  therefore,  if  the  vendee  do  not  come  and  pay, 
and  take  the  goods,  the  vendor  ought  to  request  him  ;  and  then,  if  he  do 
not  in  convenient  time,  the  agreement  is  dissolved,  and  the  vendor  at  liberty 
to  sell  to  another  person.  (12) 
Reversioner.  If  the  plaintiff  have  not  the  right  to  the  immediate  possession  of  the 

(1)  BulLN.  P.  50.,  tedvideB^  T.  H.  ISO.  Detinue,  pi.  30.  45.     1  RoL  Abr.  Detinue 

(2)  1  RoL  Abr.  Detinue  (C),  606.  2  (B,  C.)  606.  Com.  Dijf.  Detinue  (A.). 
Saund. 47. (b, c, d.) ».  1 .  PhOtpi ▼.  Robinmm,  PhUipt  v.  jReMiucm,  4  Ring.  111.  1  Clutt. 
4  Ring.  111.  PI.  122. 

(S)  Atkitmn  t.  Baker,  4  T.  R.  229.  231.  (9)   Garth  v.  Howard,  5  C.  &  P.  346.     8 

(4)  RaberU  q,  t  ▼.  Withared,  5  Mod.  193.  Ring.  451.  1  M.  &  Sc.  628.  Quare,  Whe- 
12  ibid.  92.  Jloberi$  ▼.  WeUierdU,  1  Salk.  ther  in  such  an  action  a  verdict  may  be  taken 
223.   Bull  N.  P.  50.  (a.)  2  Stark.  £t.  280.  against  one  defendant  only  ?     Ibid. 

(5)  i%t/fp«  T.  Roinnmm,  4  Ring.  106.  (10)  SatemoM  v.  Ebnan,  Cro.  Eliz.  867. 

(6)  2  Danv.  511.  RulL  N.  P.  50.  (a.) 

(7)  Com.  Dig.  Detinue  (A.>    Rro.  Abr.  (11)  Anom.  12  Mod.  345. 

Detbue,  pi.  30.     2  Saund.  47.  (&)    1  Rol.         (12)  Langfort  ▼.  TUer,  1  Salk.  113.    BulL 
Abr.  Detinue  (R,  C),  606.  N.  P.  50.  (a.) 

(8)  2  Saund.  47.  (a.)  ».  1.     Rro.  Abr. 
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goods,  and  bu  interest  be  in  revereion,  he  cannot  support  detinue,  trover,  Br  whok  D^ 
or  trespass.  .   «""«  «*"*»» 

So  likewise  where  the  phiiittiff  delivered  to  the  defendant  the  title  deeds  mawtaivbd. 
of  the  plaintiff's  wife's  estate,  and  afterwards  levied  a  fine  of  the  property 
to  the  use  of  his  son :-— It  was  held,  that  he  could  not  support  detinue  for 
the  deeds.  (1) 


S.  Against  whom  DetIITUIS  can  and  cannot  be  maintained.  Against  whom 

Detxmuz  can 

Detinue  lies  against  any  person  who  has  the  actual  possession  of  the  and  cahnot  bx 
chattel,  and  who  acquired  it  by  lawful  means,  as  either  by  bailment,  delivery,  ^^^^^"^' 
or  finding  (2),  and  the  legal  owner  of  an  estate  can  in  trover  recover  the 
the  deeds  from  the  mortgagee,  without  tendering  the  mortgage  money.  (3) 
It  has  been  contended,  that  if  a  chattel  be  taken  tortiously,  this  action  can-  Tortious  pos- 
not  be  maintained  (4),  because  by  trespass  the  property  of  the  plaintiff  "^^°"* 
became  divested,  and  therefore  the  property  in  the  chattel  was  not  vested 
in  the  plaintiff  at  the  time  of  the  commencement  of  his  action  (5) ;  but  pro- 
perty is  not  divested  by  trespass,  for  though  a  trespasser  die  possessed,  the 
property  is  not  thereby  altered.  (6)    If  detinue  could  not  be  supported 
because  the  original  taking  was  tortious,  no  adequate  remedy  would  exist, 
for  in  trover  damages  only  can  be  recovered,  and  the  thing  detained  may 
be  of  such  a  description,  that  a  judgment  merely  for  damages  would  be  an 
inadequate  satisfaction  (7) :  besides,  reasoning  upon  analc^,  no  person  can 
avail  himself  of  his  own  wrong ;  and  if  goods,  &c.  be  taken  away,  and  con- 
tinue in  specie  in  the  hands  of  the  executor  of  the  wrong-doer,  replevin  or  de- 
tinue may  be  supported  against  the  executor.  (8) 

The  gist  of  the  action  being  the  detainer^  it  follows,  that  if  goods  come  Feme  covert 
to  a  feme  sole  and  she  marry,  the  action  must  be  brought  against  husband 
and  wife  (9) ;  but  if  chattels  be  delivered  to  husband  and  wife  after  marriage, 
the  husband  must  be  sued  alone.  (10) 

If  an  infant  have  bought  goods,  and  on  application  for  payment  he  refuse  Infimt 

to  pay  on  the  ground  of  his  infancy,  and  any  of  the  goods  remain  in  specie^ 

they  should  be  demanded,  and  afterwards  the  prudent  course  will  be  to 

declare  in  detinue  for  the  goods^  with  a  count  in  debt  for  goods  sold  and 

delivered  ;  and  at  least  on  the  former  the  plaintiff  would  recover,  should  the 

defendant  plead  infancy  to  the  latter.  (11) 

Detinue  cannot  be  supported  against  a  person  who  never  had  the  posses-  Insufficiency 

of  possession. 


(1)  PhiUpt  ▼.  jRobiiuon,  4  Biog.  106.  12 
Hoore,  SOS. 

(2)  Keith  v.  Brom$aU,  WiUes,  118.  Cow 
litt  286.  (b.)  F.  N.  B.  138.  (E.)  2  Bac 
Al>r.  Detinue  (A.),  662. 

(3)  Harrin^  v.  Priet^  3  B.  &  Ad.  170. 
(4>  1  Cbitt.  PL  123.  cit  6  Hen.  7.  9.     3 

Black.  Com.  152.  Bro.  Abr.  Detinue,  pi. 
36.  53.  Com.  Dig.  Detinue  (D.).  Vin. 
Abr.  Detinue  (B.  2. ),  pi 5. ;  Trespass  ( Y.), 
pL  12.  Cro.  Ells.  824.  10  Ves.  162. 
(5)  6  Heo.  7.  9.  Diet,  Ld.  Kenyon,  1 
107»  108. 


(6)  Com.  Dig.  Bien(E.> 

(7)  Bishop  T.  Montague  (CornniesM  of\ 
Cro.  Eliz.  824.  Com.  Dig.  Action  (M.6. ). 
27  Hen.  8.  22.  Vin.  Abr.  Detinue  (D.  5.), 
pL62. 

(8)  Bro.  Abr.  Detinue,  pi.  19.»  vide  eiiam 
1  Saund.  216,  217.  (a.)     l.Cbitt  PI  123. 

(9)  Co.  Litt.  351.  (b.) 

(10)  Bull  N.  P.  50.  ctt.  haac  ▼.  Oarhe, 
H.  T.  12  Jac  1.  1  Rol  128.  38  Edw.  3. 
Ik. 

(11)  1  Cbitt  PI.  124. 
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Dktixdx  can 

and  cannot  be 

JCAINfAIMXD. 


Against  whom  sion  of  the  goods ;  as  against  the  executor  of  a  bailee,  who  had  destroyed 

the  chattel  (1)»  or  that  the  goods  came  to  the  possession  of  the  execator  (2) ; 
nor  does  it  lie  against  a  bailee,  if,  before  demand,  he  lose  them  by 
accident  (3),  though  if  he  wrongfully  deliver  the  goods  to  another,  he  will 
continue  liable.  (4)  If  there  be  several  executors,  and  one  only  has  the 
possession,  the  action  must  be  brought  against  him  alone.  (5)  The  detentioii 
of  goods  seized  by  excise  officers,  after  payment  of  the  penalty  on  a  con- 
viction  by  justices,  is  not  unlawful,  if  no  demand  have  been  made.  (6) 

It  seems,  that  if  the  defendant  represent  that  he  has  the  goods,  and 
thereby  induce  the.  owner  to  bring  the  action  against  him,  he  is  liable^ 
although  it  does  not  appear,  that  he  had  the  general  controlling  power  over 
the  goods.  (7) 


False  repre* 
sentation  of 
ownership. 


PaoFXftTTFOB  4>.   PrOP£RTT   for   WHICH   DeTINUE  LIES. 

WHICH  Dm- 

NDs  un.  Detinue  is  only  sustainable  for  the  recovery  of  a  specific  chattel  and  not 

Specific  chattels  for  real  property.  (8) 

reoo^red  ^ntit  '^^  goods  for  which  it  is  brought  must  be  distinguishable  from  other 
veal  property,  property,  and  their  identity  ascertainable  by  some  oertun  means,  so  that,  if 
Identity  of  the  plaintiff  recover,  the  sheriff  may  be  able  to  deliver  the  goods  to  him : 
^^tainXeby  *^^»  *^  ^^^  ^^^  *  horse,  or  money  in  a  bag,  &c ;  for  the  recovery  of  charters 
certain  means,    and  title  deeds  if  they  can  be  described,  and  what  they  concern  (9),  or  if 

such  deeds  are  in  a  chest  (10),  and  it  is  sustainable  for  not  deliverioga 

specific  chattel  in  pursuance  of  a  bailment  or  other  contract.  (11) 

Property  for  Detinue  will  not  lie  for  money  or  com,  &c.  not  in  a  bag  or  chest,  or 

amotb^JSidi-  otherwise  distinguishable  from  property  of  the  same  description  (12);  and 

tained.  property  in  some  particular  chattel  must  be  vested  in  the  plaintiff,  and 

therefore  assumpsit^  or  debt  in  the  detineiy  is  the  only  remedy  for  the  non 
delivery  of  com,  &c  sold,  where  no  specific  com  was  contracted  for.  (IS) 
Animals /cr«         It  also  seems,  that  detinue  will  not  lie  for  hawks,  hounds,  apes,  or  popin- 
jays, or  animals  ^<e  natura,  though  made  tame.  (14) 


ThzDbclaka-  5.  The  Declaration — Pleadings — Evidence— Stat.  1  &2  Will.  4. 

or    Action — Damages  — Judgment 


TIOW PtlAD- 

INOS £▼!- 

sxNca — Stat. 
1  &  2  Will.  4. 
c.  58. — Bail 
—  Limitation 
or  AcTioK— 


c,  58. — Bail — Limitation 
*— Execution. 


The  declaration  must  contain  more  certainty  than  is  necessary  in  trover; 
in  most  other  respects  it  agrees  with  that  action  (15):  but  the  manner  in 


(1)  Bull.  N.  P.  50. 

(2)  Bro.  Abr.  Detinue,  pi.  19.  haaek  ▼. 
aark^  2  Bulst  SOS. 

(3)  Bro.  Abr.  Detinue,  pL  1.  33.  40. 

(4)  Ibid.  pL  2.  34.  Devereux  ▼.  Barday, 
2  B.  &  A.  70S.  Skaw  t.  Whiteman,  Peake's 
N.  P.  C.  42. 

(5)  Bro.  Abr.  Detinue,  pi.  19. 

(6)  Hmtehingi  t.  Morris,  6  B.  &  C.  464. 

(7)  Haa  T.  mute,  3  C.  &  P.  136. 

(8)  QnqdedUu  t.  CouMike,  Cro.  Jic  39. 

(9)  Co.  litt.  286.     BuU.  N.  P.  50.  «. 


(10)  Banks  v.  Wheistoiu,  F.  Moore,  S94. 

(11)  F.  N.  B.  138.  WUles,  12a  3  Black. 
Com.  152. 

(12)  Com.  Dig.  Detinue  (B,  C).  Co- 
Litt.  286.  (b.)  3  Black.  Conu  152.  Jtaatk 
T.  Clark,  2  Bubt  308.  Bunks  r.Wkdslstit, 
F.  Moore,  394. 

(13)  3  Wood.  104.     1  Dyer,  24.  (b.) 

(14)  Bro.  Abr.  Detinue,  pL 44.  BuILN. 
P.  50. 

(15)  2  RoL  Abr.  IViall  (C),  703.  Bull. 
N.  P.  50. 
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which  the  goods  came  into  the  possession  of  the  defendant  is  matter  of  in-  Ti»  Dbolar- 
ducement  only(l),  and  where  the  goods  are  alleged  to  have  come  to  ^'^^'  ^^' 
defendant  by  finding,  it  is  sufficient  for  the  plaintiff  to  prove,  that  the  goods  Damagm— 
came  to  defendant  by  wrong  at  least,  unless  the  finding  be  traversed.  (2)  Jo»omk»t— 
It  is  not  necessary  to  state  the  date  of  a  deed  (3) ;  and  if  the  action  be  ^■^"™*'- 
brought  for  several  articles,  the  distinct  value  of  each,  need  not  be  set  forth      '*^^*^*'«'>^- 
in  the  declaration,  for  the  jury  can  sever  the  values  by  their  verdict.  (4') 

In  the  case  of  a  special  bailment  it  is  proper  to  declare,  at  least  in  one  Special  bail- 
count  on  the  bailment  (5),  and  to  lay  a  special  request  (6) ;  but  in  other  ™®°^ 
cases  it  is  sufficient  to  declare  upon  the  supposed  finding,  which  is  not  tra- 
versable (7) ;  and  the  plaintiff  may  declare  on  a  bailment  to  redeliver  on   ' 
request,  and  yet  in  his  replication  rely  on  a  different  bailment  (8) 

In  detinue  for  a  bond,  a  variance  as  to  the  sum  will  be  material  (9),  and  Variance, 
if  it  be  proved  to  be  a  greater  or  less  sum  than  that  in  the  declaration,  it 
will  not  be  sufficient.  (10) 

In  detinue,  the  plea  of  non  detinue  operates  as  a  denial  of  the  detention   Plbadings. 
of  the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein,  Non  detinue, 
and  no  other  defence  than  such  denial  is  admissible  under  that  plea. 

If  the  defendant  rely  upon  a  justifiable  detainer,  he  must  plead  it  spe- 
cially. (11) 

Defendant  in  detinue  can  plead  in  justification,  that  the  goods  were  Justification, 
pawned  to  him  for  money  which  remains  unpaid  (12),  that  he  has  a  lien 
thereon  (IS),  that  he  retains  them  by  authority  of  law  (14),  or  if  upon  a  bail-  Bailment. 
tneniy  that  they  were  delivered  to  the  person  for  whom  they  were  bailed  (15);  Excuse, 
or  he  may  plead  in  excuse,  that  the  goods  were  delivered  to  him  to  take 
care  of,  as  his  own  proper  goods,  and  that  they  were  afterwards  feloniously 
stolen  by  some  person  unknown,  without  his  wilful  default  or  privity.  (16) 

The  plaintiff  must  on  the  plea  of  non  dednet  shew  a  right  to  have  the  Evidkkci. 
goods  delivered  to  him  (17),  the  detention  of  the  goods  by  the  defendant.  Proof  of  plain- 
and  their  Take.  (18)  '^^titL'!' 

In  an  action  of  detinue  against  an  attorney  for  not  delivering  up  papers  ^^alnst  an  at- 
to  his  client  after  his  bill  has  been  paid,  if  the  defendant  plead  non  detinety  tomey  for  not 
the  plaintiff  must  prove,  that  the  papers  were  in  the  defendant's  possession ;  <»®"^«'*"K  "P 
but  evidence  that  they  were  produced  by  his  agent  before  the  master,  on 
the  taxation  of  his  bill,  is  sufficient  proof  of  his  possession.  (19)  And,  as  the 
gist  of  the  action  of  detinue  is  the  detainer^  the  bailment  in  the  declaration 
is  in  general  immaterial ;  therefore  the  defendant  may  set  up  in  his  plea  a 
bailment  different  from  that  stated  in  the  declaration,  and  the  plaintiff  with- 

( 1 )  Milet  V.  Graham,  1  N.  R.  1 40.    Walker         (11)  Riehardson  v.  Frankum,  8  Dowl  P.  C. 
V.  Jmui,  2  C.  &  M.  672.  S46. 

(2)  Ibid.  (12)  Co.  Lilt.  283. 

(3)  AU»ru  v.  WuOtfooh,  1  Wils.  116.  (13)  Alexander  v.  lit  Cowan,  dt.  Tidd's 

(4)  Pawly  V.    HcUy,  2  W.  Black.   853.  N.  P.  329.     As  to  whether  it  is  necessary 
Bull.  N.  P.  51.  (a. )  n.  to  plead  a  lien  or  partnership,  vide  StantUffe 

(5)  MVU  V.  Graham,  \  N.  R.  146.  ▼.  Hardwick,  2  C.  M.  &  R.  1.     3  Dowl. 

(6)  1  ChittPl.  124.  cit,  Willes,  120.  P.  C.  762. 

(7)  MiU$  V.  Graham,  1  N.  R.  140.     At-         (14)  Com.  Dig.  Pleader,  3.  (M.  22.) 
himum  t.  Baker,  4  T.  R.  229.     Willes,  120.         (15)  Ibid.  2.  (  X.  6. )    Tidd's  N.  P.  329. 

(8)  Gledttane  r.  Hewitt,   1  Tyrw.  445.     1         (16)  KeitU  v.  BronuaU,  WiWen,  119. 
C.  &  J.  565.  (17)  Land  v.  North,  4  Doug.  256. 

(9)  Co.  Litt  283.     Bull.  N.  P.  51.  (18)  Andereon  y.  Passman,  7  C.  &  P.  193. 

(10)  Co.  Litt.  283.     Bull  N.  P.  50.  (a.)        (19)  Ibid. 
S  Rol.  Abr.  Triall  (C),  708. 
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DETINUE. 


The  Declar- 
ation, &c. 


Stat.  1  &  2 
Will.  4.  c.  58. 

Bail. 


Limitatiok  or 
Action. 

Damages. 


JODGMENT. 


Omission  of 
jury  in  finding 
the  value  of  the 
articles  claimed. 


Execution. 


out  traversing  it,  may  shew,  that  the  detainer  is  wrongful  notwithstanding, 
without  being  guilty  of  a  departure.  (1) 

If  a  defendant^  in  an  action  of  detinue  for  papers,  set  up  as  a  defence, 
that  he  delivered  up  the  papers  to  K.,  in  pursuance  of  a  notice  from  the 
plaintiff's  attorney  to  that  effect,  the  plaintiff's  counsel  may  call  K.  as  a 
witness  in  reply,  to  prove  that  he  received  the  papers  in  another  right, 
and  not  on  behalf  of  the  plaintiff;  and  K.  is  a  competent  witness  to  prove 
that  he  has  a  lien  on  the  papers  as  against  the  defendant  (2) 

Stat.  1  &  2  Will.  4.  c  58.  for  the  trial  of  adverse  claims,  includes  actions 
for  detinue. 

No  person  shall  be  holden  to  bail  in  trover  or  detinue,  without  an  order 
made  for  that  purpose  by  the  chief  justice  or  other  judge  of  the  court  in 
which  the  action  is  brought.  (3) 

By  Stat  21  Jac.  1.  c.l6.  s.  3.,  9II  actions  of  detinue  must  be  commenced 
within  six  years  next  after  the  cause  of  action,  and  not  after. 

In  detinue  the  damages  are  merely  nominal,  but  the  jury  find  the  value 
of  the  articles  detained. 

In  an  action  of  detinue  for  papers,  the  jury  must  find  the  value  of  each 
paper  separately ;  and  it  is  the  duty  of  the  plaintiff  to  prove  the  value  of 
the  articles  he  sues  for.  (4<) 

In  detinue  for  several  things,  the  court  will  not,  on  motion,  assess  the 
damages  as  to  one  article,  and  strike  it  out  of  the  declaration  on  its  being 
delivered  up  to  the  plaintiff.  (5) 

The  verdict  and  judgment  must  be  such,  that  a  specific  remedy,  may  be 
had  for  recovery  of  the  goods  detained,  or  a  satisfaction  in  value  for  each 
several  parcel,  in  case  they,  or  either  of  them,  cannot  be  returned ;  and 
therefore,  where  the  action  is  for  several  chattels,  the  jury  ought  by  their 
verdict  to  assess  the  value  of  each  separately.  (6)  A  flock  of  sheep  is 
entire  (7);  and  if  the  jury  neglect  to  find  the  value,  the  omission  cannot  be 
supplied  by  writ  of  inquiry.  (8) 

The  judgment  is  in  the  alternative,  that  the  plaintiff  do  recover  the  goods 
or  the  value  thereof,  if  he  cannot  have  the  goods  themselves,  and  his 
damages  for  the  detention,  and  his  full  costs  of  suit  (9)  If  the  verdict  be 
for  the  defendant,  then  that  the  plaintiff  take  nothing  by  his  writ,  and  that 
the  defendant  go  thereof  without  day,  and  also  that  the  defendant  recover 
against  the  plaintiff  the  costs  and  charges  he  has  expended  in  his  de- 
fence. (10) 

The  execution  for  the  plaintiff  is  for  the  goods  or  their  value,  with  da- 
mages and  costs ;  for  the  defendant  the  execution  is  for  the  costs  only.  (11) 


(1)  Gledgtane  v.  Hewitt,  1  Tyrw.  445.  1 
C.  &  J.  565,     Tidd's  N.  P.  364,  365. 

(2)  Anderion  v.  I^umum,  7  C.  &  P.  193. 

(3 )  Reg.  Gen.  H.  T.  48  Geo.  3.  9  East,  325. 
1  Taunt  203.  Dai,  Pr.  50.  Archh.  C.  Att, 
Pract.  31. 

(4)  Anderson  t.  Passman,  7  C.  &  P.  193. 

(5)  Phillips  y.  Hayward,  3  Dowl.  P.  G 
362. 


(6)  Pdwly  V.   HoUy,  2  W.   Black.   854. 
3  Hen.  6.  43.  (a.)    Jenk.  2  Cent.  1 1 2. 

(7)  Bull.  N.  P.  51.  (a.) 

(8)  Cheyney^s  case,  10  Co.  1 19.  G>)    ^^ 
bert  v.  Waters,  1  Salk.  206. 

(9)  Ptters  V.  Heyward,  Cro.  Jac  682, 683. 
Tidd,  887. 

(10)  Archb.  by  Chitt  492.     Tidd,  977. 
Stat  23  Hen.  8.  c.  15.  s.  1. 

(11)  Archb.  by  Chitt.  559.     Tidd,  993. 
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1.  Defined,  p.  1317. 


2.  Causes  for  which,  and  persons  by  whom,  a  Distress  may  be 
MADE,  pp.  1317— 13S0. 

Non  perfornutnee  of  tervicet  which  can  be  rtdueed  to  a  certainty  —  Amereiamenta  — 

Brtachet  ofbyt'lawi  —  TbAf  —  Rent-9ervice  —  Damagt  fkatant  —  ^stestmentM  for 

the  poor  —  House  and  window   tax  —  Land  tax,  —  Lanblord  akd  tknakt  — 

There  mutt  he  an  actual  and  an  existing  demise — Lease  partiaUy  wnd-^  Where 

parties  'have  no  power  to  grant  a  lease  —  Where  agreement  to  pay  rentjbr  a  furnished 

house  not  absolute —  Tenant  for  lifs  having  a  power  to  lease  for  twenty-one  years 

i  hating  Jbr  ^fty-three  years  —  Demise  at  a  rent  certrsin  will  not  be  implied  when 

I  kmSord  has  failed  to  complete  certain  erections  —  Judgment  of  Chief  Justice  Tindal 

in  Regnart  p.  Porter  —  Where  landlord  not  justified  in  distraining  under  stat  8 
Anne,  c  14.  m.  6  &  7.  — Judgment  of  Mr,  Justice  Patteson  in  Taylerson  v.  Peters 

WhE&E  landlord  has  NKGATIVBO  THC  presumption  of  AK    XXISTINO   TENANCY 

"^Effect  of  proceedings  in  ejectment'-^  Tenant  ht^ding  over  after  notice  to  quit"- 

Cattle  placed  by  owner  op  land  to  take  possession  or  premises  —  Where 

LANDLORD   CAN   DISTRAIN  -^  Tenant  from  year   to  year  —  Tenant  entering  upon 

a  farm   under  an  oral  agreement  —  Devises   of  lands  -—  T)rader  after  an  act  of 

bankruptcy  taking  a  shop  —  Forehand  rent  may  be  distrained  for^  nt^withstandii^ 

the  suit  of  a  judgment  creditor —  Ready-^fitmished  lodgings  —  Where  lessee  of  lands 

dies  before  the  expiration  of  the  term,  and  his  administrator  continues  in  possession — 

nights  of  landlord  after  a  nonsuit  in  replevin — Landlord  having  taken  a  note  tf  hand 

for  the  amount  of  rent —  Landlord  agreeing  by  parol  not  to  distrain  an  under-tenant 

—  Reversioners  —  Persons  not  haying  tub  reversion  —  Tenants  in  tail  — 

I  Tenants  by  the  courtesy — Husband  seised  jure  uxoris —  Coheirs  in  gayel- 

I  KIND  —  Coparceners  —  Tenants  in   common  —  Joint  tenants  —  Lords    of 

MANORS  AND  COMMONERS TENANTS  UNDER  EXECUTION ANNUITANTS TRUS- 
TEES —  Committees  of  lunatics  —  Guardians  —  Termors  for  years  — 
Mortgagees  and  mortgagors  —  Corporations  —  Tenants  pur  autre  vie  — 
Special  powers  of  distress —•  Gnin<e«  of  a  rent-charge -^  Devisee  »^  Tithes 
payable  in  respect  of  inclosures  —  Receivers  and  agents  —  Baneruptcy  — 
Insolvency — Executors  and  adminlitrators  —  Owners  of  land  for  cattle 

DAMAGE  feasant. 

3.  By  whom  a  distress  can  be  taken,  pp.  1330,  1331. 

Distress  may  be  made  by  the  principal  or  his  agent,  p.  1330. 

4.  Time  at  which  a  Distress  may  be  made,  pp.  1331 — 1333. 

Distress  for  damage  feasant  may  be  made  at  any  time  —  But  for  rent,  must  be  between 
sunset  and  sunrise  —  Stat,  3^4  WilL  4.  c.  27.  if.  2.  &  42.  —  Tims  of  distress  with 
respect  to  the  determination  of  the  term —  Stat,  8  Antie,  c,  14.  s«.  6  &  7. 

5.  Place  at  which  a  Distress  should  be  made,  pp.  1333,  1334s 

6.  Fraudulent  Removal,  pp.  1334 — 1339. 

7.  The  Seizure,  pp.  1339 — 1352. 

I.   Mode  OF  TAKING  THE  Distress,  pp.  1339,  1340. 

What  is  a  sufficient  seizure  —  Where  not  such  a  seizure  by  the  sheriff  as  to  bar  the 
rights  of  the  landlord  from  distraining  —  Forcible  entry  —  Relinquishment  of 
distress  —  Presence  of  a  police  officer, 

II.  Where  a  second  Distress  may  be  taken,  pp.  1340,  1341. 
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1.  Okkbrallt,  p.  1S41. 

2.  FiZTU&KS,  pp.  1S41»  1342. 

MUUsUme  —  Smith* 9  anvil  —  KUn  —  Iron  saU-piini,  S^c  —  Dittinetion  hehoeen  a 
dxatren  and  an  execution  reepecHng  fixturee, 

3.  Co&K  AND  GEOWINO  Crops,  pp.  1342 — 1344. 

Stat,  2  WUL  (f  M.  c.  5.  «.  3.  ^  Stat.  11  Geo.  2.  c.  19.  s,  8.  —  Definition  of 
the  wordi  ** other  product" —  Stat,  56  Geo.  3.  e.  50.  f.  6.  —  Crope  renudninff 
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at  livery  —  Implements  of  trade  — •  Goods  delivered  by  a  manufacturer  to  his 
workman  — Judgment  of  Lord  Lyndhurst  in  Wood  v.  Clarke —  Goods  of  a  stranger 
when  not  privileged  —  Judgment  of  Lord  Denman  in  Miupratt  v.  Gregorj, 

V.  Things  in  actual  Usk,  pp.  1348,  ]349. 

VI.    BlASTS   OF   THK    PlOUGH,  iNSTaUMBNTS  OF    HuaBANDET,  0&  OF  A  MaN*S  TsJifiK 
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VIII.-  Animals  Fxr^  Nature  pp.  1350,  1351. 
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II.  Thk  Noticz,  pp.  1352,  1353. 
III.  Ths  ArrBAissHXNT,  pp.  1353,  1354. 
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1.  Defined. 

There  is  one  case  in  which  the  law  permits  a  man  to  minister  redress  to  Dkpihxo. 
himself,  and  that  is  the  case  of  distress. 

The  term  distrain  or  distress  is  derived  from  the  French  word  distresse : 
in  Latin  it  is  called  distrtcHoy  sive  angustia,  because  the  cattle  distrained 
are  put  into  a  strait,  which  we  call  a  pound.  (1) 

A  distress  is  the  taking  of  a  personal  chattel,  without  legal  process,  from 
the  possession  of  a  wrong-doer  into  the  hands  of  the  party  grieved ;  as  a 
pledge  for  the  redress  of  an  injury,  the  performance  of  a  duty,  or  the  satis- 
faction of  a  demand.  (2) 

A  distress  was  regarded  at  the  common  law  only  as  a  pledge ;  and  from  A  distress  was 
this  principle  various  exemptions  have  arisen,  from  the  general  liability  to  ^^^^^jaw 
distress,  both  with  respect  to  the  nature  of  the  thing  distrained,  and  the  only  as  a  pledge, 
property,  or  possession  of  the  person  from  whom  it  is  taken. 


2.  Causes  for  which,  and  persons  by  whom,  a  Distress  may  be  made. 

A  distress  is  of  two  kinds,  either  for  non  payment  of  rent  or  other  duties,   Cavbms  fok 
or  for  cattle  trespassing  and  doing  daroaee.  which,  and 

PERSONS  BT 

A  distress  at  common  law  can  be  made  for  the  non  performance  of  cer-  whoh,  a  Dis- 

tain  services,  or  services  which  may  be  reduced  to  a  certainty.  (3)     It  lies  »««  mat  be 

for  neglecting  to  do  suit  at  the  lord's  court  (4),  for  hereditary  service  (5),  ^  ^  ' 

suit-service  to  a  hundred-court  or  court-baron  (6),  for  amerciaments  in  a  J^^  ^services 

court leet,  such  as  for  a  nuisance,  refusing  to  take  a  public  office  (7)>  or  which  can  be 

for  an  offence  committed  in  such  court.  (8)  ^i^^  * 

The  right  to  distrain  for  an  amerciament  in  a  court-baron  (9)>  for  a  Amerciaments, 

breach  of  a  bye-law  (10),  or  for  a  toll  in  a  fair  (11),  may  be  justified  upon  Pfegcriptive 

prescription.  right  of  dis- 

A  distress  cannot  be  made  for  the  toll  of  goods  fraudulently  sold  out  of  ^^^ 

a  market  to  avoid  the  toll ;  but  the  party  injured  must  bring  a  special  action  xo^     ^' 
on  the  case.  (12) 

Distress  was  incident  to  every  rent-service^  and  by  particular  reservation  Rent-service, 
to  rent-charges ;  and  by  stat.  4.  Geo.  2.  c.  28.,  rents-seek  were  made  equally 
liable,  consequently  distress  may  be  taken  for  any  kind  of  rent  in  arrear,  if 
there  be  an  actual  demise.  (13) 

Where  the  beasts  of  a  stranger  wander  on  the  grounds  of  another,  doing  Danoagie  fea- 

hurt  or  damage  by  treading  down  grass  or  the  like,  the  owner  or  occupier  "^^ 
of  the  soil  can  distrain  them,  till  satisfaction  be  made  for  the  injury  com- 
mitted; and  it  seems  the  owner  of  land  may  distrain  tithes  as  damage 


(1)  Co,  titt.96.  (a.) 

(2)  Bradby  by  Adams,  1. 

(3)  Co.  d«.  (a.) 

(4)  1  Rol.  Abr.  Distres  (F.),665. 

(5)  Ibid.     Plowd  96; 

(6)  1  Rol  Abr.  Distres  (£.),  665. 

(7)  Prat  V.  Steam,  Cro.  Jac.  382. 

(8)  1  RoL  Abr.  Dutre8( P.), 666. 


(9)  Ibid. 

(10)  Dyer,  321.  (b.);    322.  (a.)    • 
(11)1  Rol.  Abr.  Distres {t.j,  666. 

(12)  Blakey  v.  Dintdak,  Cowp.  661.,  et 
vide  Hutching9  v.  Morris,  6  B.  &  C.  464. 

(13)  Dunk  V.  Hunter,   5  B.  &   A.  322. 
Megnart  ▼.  Porter,  7  Bing.  45 1< 
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Causks  fob, 
which,  akd 
persons  bt 
WHOM,  A  Dis- 
tress MAT  BE 
MADE. 

Statutable 
right  of  distress. 

Assessments  for 
the  poor. 

House  and 
window  tax. 


Land  tax. 


Lakdlobd  and 
Tenamt. 

There  must  be 
an  actual  and 
an  existing  de- 
mise. 


Lease  partially 
void. 


Not  a  present 
demise. 

Where  parties 
have  no  power 
to  grant  a 
lease. 


feasant  after  a  reasonable  time(l);  but  to  support  a  distress  for  damage 
feasant,  it  must  appear,  that  the  party  distraining  had  actually  got  into  the 
locus  in  quo  before  the  cattle  had  got  out  of  it  (2) 

The  right  of  distress  has  been  in  a  great  variety  of  instances  conferred 
by  statutes  for  the  protection  of  public  and  private  rights  of  property,  a 
detailed  account  of  which,  .would  be  inconsistent  with  the  arrangement  of 
this  treatise. 

Statutable  assessments  made  for  the  relief  of  the  poor  can  be  recovered 
by  distress  and  sale. 

The  collector  of  the  house  and  window  tax  under  stat.  4*3  Geo.  3.  c  161. 
can  distrain  for  arrears  of  those  taxes,  the  goods  of  a  third  person  found  on 
the  premises  charged,  though  the  goods  are  only  borrowed,  and  the  person 
in  arrear  has  other  goods  of  his  own  on  the  premises,  sufficient  to  satisfy 
the  arrears.  (3) 

Under  stat.  38  Geo.  3.  c.5.  ss.  2  &  12.,  land  tax  for  the  quarter  ending 
25th  March  is  due,  and  may  be  demanded^  and  upon  default  in  payment, 
distrained  for  at  any  period  during  that  quarter.  (4>) 

A  distress  cannot  be  made,  unless  there  be  an  actual  demise  at  a  spe- 
cific rent  Therefore,  where  a  tenant  held  premises  under  ali  agreement 
for  a  future  lease,  and  no  lease  had  been  executed,  or  rent  subsequenUj 
paid,  it  was  held,  that  the  landlord  could  not  distrain  for  rent ;  his  remedy 
was  by  action  for  use  and  occupation,  for  'Hhere  can  be  no  distress"  said 
Abbott  C.  J.,  **  unless  there  be  a  contract  for  an  actual  demise  at  a  specific 
sum."  (5) 

So  where  a  lease  of  tithes  and  land  was  granted  at  an  entire  rent  for 
both,  and  the  lease  as  to  the  tithes  was  void,  it  not  being  under  seal,  it  was 
held,  that  a  distress  for  the  rent  was  unlawful,  there  being  no  distinct  rent 
reserved  on  the  land.  (6) 

In  Hay  ward  v.  Hasu^eU  (7)  it  appeared  by  agreement  between  P.  and  H., 
that  P.  agreed  to  grant  to  H.  a  lease  of  land,  and  the  buildings  then  stand- 
ing thereon,  and  others  to  be  erected  thereon  under  the  agreement,  with  the 
appurtenances,  as  they  then  were  and  had  been  in  the  possession  of  H.  for 
a  term  of  years  to  commence  at  a  day  then  past,  at  a  specified  rent,  pay- 
able on  days  then  to  come;  and  P.  agreed  in  four  months  to  erect  certain 
buildings  on  the  laud;  and  H.  agreed  to  take  the  lease  and  execute  a 
counterpart,  and  in  such  four  months  to  erect  certain  other  buildings 
on  the  land ;  and  it  was  agreed,  that  the  lease  should  be  granted  im- 
mediately after  P.  should  obtain  his  lease  of  the  premises  from  M., 
under  a  then  subsisting  agreement  between  P.  and  M. ;  and  that  the  lease 
from  P.  to  H.  should  contain  like  covenants,  &e.  to  those  in  the  lease  from 
M.  to  P.,  and  such  other  covenants  as  were  usual  in  such  leases ;  and  H. 
agreed  to  pay  the  rent,  as  if  the  lease  from  P.  were  already  executed.     If 


(1)  Baker  y,  Leathes,  Wightw.  113. 

(2)  CUment  v.  Miner,  3  Esp.N.  P.  C.  95. 

(3)  /ason  v.  Dixon,  1  M.  &  S.  601. 

(4)  tJnder  stat.  38  Geo.  3.  c.  5.  ss.  9  & 
17.,  and  43  Geo,  3.  c.  99.  s.  33.,  when  pay- 
ment of  land  or  assessed  taxes  is  demanded 
upon  the  premises  in  the  absence  of  the 
owner,  mere  non  payment,  without  notice  of 
the  demand,  is  not  a  neglect  or  refusal  to 
pay  to  justify  an  immediate  distress ;  a  rea- 


sonable interval  must  be  allowed  between  the 
demand  and  the  seizure.  Gibbe  v.  Suad,  2 
M.&  R.  547.     8  B.  &  C.  538. 

(5)  Dunk  V.  Hunter,  5  B.  &  A.  322.,  vide 
etiam  Hegan  v.  Johnson,  2  Taunt.  146. 

(6)  Gardiner  v.  Wmianuoni  2  B»  &  Ad. 
336.,  vide  etiam  Bird  v.  Higgineon,  6  A.  & 
£.  824. 

(7)  6  A.  &  E.  265. 
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H.  failed  to  pay,  such  rent  or  perform  the  agreement,  the  agreement  was  to   Causm  fob, 
be  void  so  far  as  regarded  the  engagements  of  P. ;  and  P.  might  retain,  or  f^^^som  bt 
re-enter  upon,  and  dispose  of,  the  premises.    If  P.  failed  to  perform,  &c.  he  whom,  ▲  Dis- 
was  to  pay  500L  to  H.  as  liquidated  damages:  — It  was  held,  that  the  ""J '*'''' "* 

instrument  did  not  amount  to  a  present  demise,  inasmuch  as  P.  appeared,  

by  the  agreement,  to  have  no  present  power  to  grant  a  lease,  and  that  H., 
having  entered,  and  made  default  in  payment  of  rent ;  P.  could  not  distrain ; 
Lord  Denman  observing  ^  We  cannot  say  that  the  parties  intended  to 
create  a  lease,  when  they  knew  there  was  no  power  to  do  so." 

In  Mechelen  v.  Wallace  (I)  it  appeared,  that  M.  agreed  verbally  with  Where  agree- 
W/s  agent  to  take  a  house  of  W.  furnished,  at  1701.  per  annum  rent,  for  Jl^n"  fo°^*^. 
the  house  and  furniture  payable  quarterly  and  in  advance.     The  house  was  nished  house  is 
furnished  only  in  part ;  but  the  agent  said,  that  it  should  be  completely  fur-  ^^*  co^uJ^Jiai 
nished ;  not,  however,  specifying  any  time.    M.  was  let  into  possession  on  furniture 
within  a  month  from  the  above  treaty.     After  the  expiration  of  a  quarter,  ^^^^g  sent  in. 
W.  distrained  for  rent,  the  furniture  not  having  been  sent  in  as  promised. 
M.  brought  trespass :  —  It  was  held,  that  it  was  a  question  for  the  jury, 
whether  the  agreement  to  pay  rent  was  absolute,  or  on  condition  only  of 
the  furniture  being  sent  in ;  that  there  was  evidence  upon  which  they  might 
find  it  to  have  been  conditional ;  and  therefore  that  the  distress  was  not 
justified. 

Where  the  defendant,  having  only  a  defeasible  title,  demised  to  the  plain-  Where  distress 
tiff  for  years,  before  the  first  quarter's  rent  was  due,  and  the  plaintifi*  was  ^^^^  ^  ™ade 

.   ^   J  ,      ^.  ,  ,       ,   A      ,  «  .1  ^•  .in  consequence 

evicted  by  title  paramount  to  the  defendants,  and  remained  out  of  possession  of  evictloof 
for  some  weeks,  but  then  entered  again  under  a  new  agreement  with  the 
person  who  had  evicted  him  by  title  paramount :  —  It  was  holden,  that 
the  defendant  was  not  entitled  to  distrain,  and  that  the  eviction  might  be 
given  in  evidence  on  the  issue  of  non  tenuiL  (2) 

Where  a  tenant  for  life,  having  a  power  to  lease  for  twenty-one  years,   Tenant  for  life, 
leased  for  fiftv-three  years  to  the  defendant,  who  nine  years  after  the  death  ^^^^ing  »  power 

to  lease  tot 

of  such  tenant  underlet  to  the  plaintifi',  and  in  the  following  year  the  re-  twenty-one 
mainder<man,   after  giving   the  plaintiff  and  defendant  notices  to  quit,  years,  leasing 
fnranted  the  former  a  new  lease,  and  received  the  rent  due  thereon  for  six        fifty-«>ree 

o  »  yearSiT 

years ;  at  the  expiration  of  which  period  the  defendant,  who  had  acquiesced 
in  the  transaction  during  the  interval,  distrained  on  the  plaintiff's  goods 
for  six  years'  rent  i  —  It  was  held,  that  such  distress  was  illegal ;  and  that, 
after  such  acquiescence,  the  plaintiff  might  plead  non  tenuit  to  the  de- 
fendant's avowry  under  the  lease,  which  the  plaintiff  accepted  from  him, 
and  thereby  deny  the  title  of  the  party  under  whom  he  derived  possession.  (3) 

A  tenant  entered  under  an  agreement,  containing  stipulations  for  a  lease  Demise  at  a 

at  25L  a  year,  and  an  eneaeement  by  the  landlord  to  complete  certain  ''®"f  certain 

r«.  .  1      J        J    1  .1   '^^^  not  be  im- 

erectioms.     The  erections  were  never  completed,  and  the  tenant  never  paid  pUed,  where 

any  rent ;  but  being  called  on  after  some  years'  occupation,  said  he  was  landlord  has 

ready  to  pay  what  was  due,  provided  the  erections  were  completed,  and  an  pj^^^  ceruSn ' 

allowance  made  him  for  the  expense  of  some  repairs :  —  It  was  held,  that  erections. 

(1)  7  A.  &E.  54.  (3)  Neave  v.  M»«,   8   Moore,    389.      1 

(S)  Itoperafl  v.  K«y«,  9  Bing^  613.     2  M.     Bing.  360. 
4Se  760 
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a  demise  at  a  rent  certain  could  not  be  implied,  so  as  to  entitle  the  landlord 
to  distrain  (1),  Chief  Justice  Tindal  observing,  '<  The  question  is^  whether 
there  is  evidence  that  Regnart  held  as  a  tenant  to  Porter  at  a  rent  certain ; 
for  unless  he  was  tenant,  and  at  a  rent  certain,  the  avowant  had  no  right  to 
distrain.  It  is  admitted^  that  if  there  was  any  tenancy  at  all,  it  was  not 
under  the  agreement  in  evidence,  for  that  contains  no  words  of  present 
demise ;  and  it  may  also  be  conceded,  that  if  a  party  enters  and  pays,  or 
promises  to  pay  a  iient  certain,  or  settles  it  in  account,  a  new  agreement 
may  be  presumed,  under  which  the  landlord  may  have  the  right  to  distrain. 
The  only  question  in  this  case  is,  whether  the  party  did  pay  or  promise  to 
pay  a  rent  certain,  or  settle  it  in  account"  Mr.  Justice  Alderson  said, 
**  Unless  there  be  a  demise  at  a  rent  certain,  a  landlord  cannot  distrain.* 
The  avowant,  therefore,  must  fail  in  this  case,  as  he  has  not  proved  even 
an  admission  by  the  plaintiff  as  to  the  amount  of  rent." 

Where  a  tenant  of  a  farm  had  remained  a  few  days  after  the  expiration 
of  his  term,  and  after  entry  by  a  new  tenant,  went  away,  leaving  a  cow  and 
some  pigs,  but  gave  no  further  intimation  of  a  purpose  to  return,  or 
of  holding  any  part  of  the  farm:  —  It  was  held,  that  the  landlord  could 
not  justify  distraining  the  goods  so  left  for  arrears  of  rent  under  stat.  8  Anne, 
c.  14.  ss.  6  &  7.  (2),  Mr.  Justice  Patteson  observing,  ^*  To  bring  a  case 
within  sect.  7.  of  the  statute  of  Anne,  the  continuance  of  possession  may 
be  either  tortious  or  otherwise.  In  Nuttall  v.  Staunton  (3)  it  was  by  per- 
mission. In  Beavan  v.  Delahay  (4)  the  possession  was  continued  under  a 
custom.  But  to  make  the  statute  applicable,  there  must  be  a  keeping  as 
the  party's  own,  to  the  exclusion  of  other  people.  That  fact  is  wanting 
here." 

If  a  landlord  have  by  his  acts  negatived  the  presumption  of  an  existing 
tenancy,  as  by  treating  his  tenant  as  a  trespasser  by  ejecting  him,  he  cannot 
distrain :  thus,  in  Bridges  v.  Smyth  (5),  where  a  landlord  treated  an  occu- 
pier of  his  land  as  a  trespasser,  by  serving  him  with  an  ejectment,  it  was 
held,  he  could  not  afterwards  distrain  on  him  for  rent,  although  the  eject- 
ment was  directed  against  the  claim  of  a  third  person,  who  came  in  and 
defended  in  lieu  of  the  occupier,  and  the  occupier  was  aware  of  that  cir- 
cumstance, and  was  never  turned  out  of  possession. 

But  after  judgment  in  ejectment  for  non  payment  of  rent,  and  before 
execution,  the  landlord  may,  within  six  months  after  the  day  of  the  demise 
in  the  declaration  in  ejectment,  distrain  for  the  rent,  on  account  of  which 
the  ejectment  was  brought  (6) 

A  tenant  holding  over  after  notice  to  quit  given  by  the  landlord,  is  not 
liable  to  a  distress,  without  some  evidence  of  a  renewal  of  the  tenancy.  (7) 

A  tenant  holding  over  after  the  expiration  of  his  term,  cannot  distrain 
the  landlord's  cattle  which  were  put  upon  the  premises  by  way  of  taking 
possession.  (8) 


(1)  Hegnartv.PorUrylBiiig.ASli     5M* 
&  P.  370. 

(2)  TaylerMn  ▼.  PeUrM^  7  A.  &  £.  1 10. 

(3)  4  B.  &  C.  51. 

(4)  1  Hen.  Black.  5. 

(5)  5  Bing.  410. 

(6)  Dwyer    v.  Peacock,   2  Fox  &  Smith 
(Irish),  34. 


(7)  Jenner  v.  Qegg,  1  M.  &  Rob.  S13. 
StUlivan  v.  Bishop,  2  C.  &  P.  359.,  ied  vide 
Zoueh  d.  Ward  v.  WiOingaU,  1  Hen.  Bbek. 
311. 

(8)  liiunton  v.  Cottar,  7  T.  It  431.,  et 
vide  Butcher  v.  Butcher,  7  B.  &  C.  399.  1 
M.  &  R.  220. 
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A  slight  degree  of  interest  will  however  confer  the  right  of  dbtress :  thus,  Cavsis  for 

a  tenant  from  year  to  year,  underletting  from  year  to  year,  has  a  reversion  ^^^'^h,  and 

which  entitles  him  to  distrain.  (1)  whom,  a  Dis- 

Where  the  plaintiff  entered  a  farm  under  an  oral  agreement  for  a  lease  '**"  *«^^  »» 

for  ten  years,  and  though  the  time  for  paying  rent  was  settled,  it  did  not  

appear  what  was  the  amount  to  be  paid ;  the  lease  was  never  executed,  but  Whkkk  Land 

the  plaintiff  occupied  according  to  the  terms  of  the  proposed  lease,  and  "**''  ^*"  "'*- 

paid  a  certain  rent  for  two  years :  —  It  was  held,  that  the  lessor  might  _      '    . 

J-  ^     •      /rx-^  lenantfrom 

distrain.  (2)  ^^  ^  ^^^ 

In- Buttery  v.  Robinson  (3)  it  appeared,  that  there  was  a  devis^  of  lands  Tenant  enter- 
to  A.  for  life,  remainder  to  B.  in  fee,  subject  to  and  charged  with  the  pay-  ing  upon  a  farm 
ment  of  20/.  a  year  to  C.  D.  during  her  life,  to  be  paid  by  A.  as  long  as  she  agreement, 
should  live,  and  after  her  decease  to  be  paid  by  B. :  —  It  was  held  to  be  a  Devise  of 
charge  on  the  land,  for  which  C.  D.  might  distrain.  ^^"d. 

If  a  trader,  after  committing  an  act  of  bankruptcy,  take  a  shop,  and   Trader  after  an 
agree  to  pay  a  year's  rent  in  advance,  where,  by  the  custom  of  the  country,  **^*  ^^  *^iJ^"„ 
half  a  year's  rent  becomes  due  on  the  day  on  which  the  tenant  enters,  the  a  shop, 
landlord,  after  an  assignment  under  the  fiat,  and  before  the  year  expired, 
may  distrain  the  goods  on  the  premises  for  half  a  year  s  rent ;  or  if  he  buy 
the  tenant's  goods  at  the  sale  under  the  fiat,  he  may  retain  the  amount 
of  the  half  year's  rent  (4) 

Forehand  rent  may  be  distrained  for  by  the  landlord,  although  the  land-   Forehand  rent 
lord  is  aware,  that  an  execution  is  about  to  be  put  in,  at  the  suit  of  a  judg^  ™^y  ^/^   ^ 

r  '  JO     trained  for,  not- 

ment  creditor.  (5)  withstanding 

A  landlord  may  distrain  for  the  rent  of  ready -furnished  lodgings.  (6)  ***®  *****  ^^* 

In  Clark  v.  WcUerlow  (7)  it  appeared  that  A.,  wishing  to  take  stables,  jStw^^ 

desired  B.  to  go  to  the  landlord  and  take  them  for  him,  it  being  agreed  that,  Ready-fur- 

when  taken,  A.  should  underlet  one  of  the  stables  to  B.  by  the  week ;  B.  nished  lodg- 

took  the  stables  of  the  landlord  in  his  own  name  under  a  written  agreement,  "^^ 
but  A.  occupied  all  but  the  one  which  was  underlet  by  A.  to  B.,  and  B.  for 
several  weeks  paid  A.  the  weekly  rent :  —  It  was  held,  that  in  the  original 
taking  of  them,  B.  was  a  mere  trustee  for  A.,  and  that  it  was  not  necessary 
that  B.  should  have  assigned  his  interest  by  writing  under  the  third  section 
of  the  Statute  of  Frauds,  and  that  A.  was,  therefore,  entitled  to  distrain  on 
B.  if  the  weekly  rent  was  in  arrear. 

Where  the  lessee  of  lands  dies  before  the  expiration  of  the  term,  and  his  Where  lessee 

administrator  continues  in  possession  during  the  remainder,  a  distress  may  w^'^^th"^ 

be  taken  for  rent  due  for  the  whole  term  after  its  expiration.  (8)  piration  of  the 

If  the  plaintiff  in  replevin  be  nonsuited,  the  defendant  may  again  distrain  *^'™/  ^^  ^** 

the  same  goods  for  rent  subsequently  accrued,  previously  to  his  executing  continues  in 

his  retomo  habenchf  without  waving  his  action  against  the  sureties  on  the  possession. 

bond.  (9)  Righta  of  land- 

A  landlord  may  distrain  for  rent  after  having  taken  a  note  of  hand  for  nonsuitTn^-e- 
the  amount,  for  it  is  no  alteration  of  the  debt  until  payment  (10)     And  an  plevin. 

Landlord  hav- 

(1)  Cfiriit  V.  Wheder,  M.  &  M.  493.  (7)  8  C.  &  P.  068. 

(S)  Knight  v.  Benett,  3  Bing.  S6I.     11         (8)  Braithwaitt  v.  Cookaey,  1  Hen.  Black. 

Moore,  227.  465. 

(3)  3  Bing.  392.  (9)  Heford  v.Alget,  1  TaUnt.  218. 

(4)  Bwkkg  T.  Toffhr,  2  T.  R.  600.  (10)  HarrU  v.  Shijnbdy,  and  Bvfer  ▼.  CHf- 

(5)  Harrison  ▼.  Barry,  7  Price,  690.  ion  (iLocfy),  Bull.  N.  P.  182. 

(6)  Sewman  r.  Anderion,  2  N.  R.  224. 
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agreement  to  take  interest  on  rent  in  arrear,  does  not  take  away  the  land- 
lord's right  of  distress.  (1 ) 

In  Welsh  v.  Rose  (2)  the  plaintiff  being  desirous  of  taking  apartments  of 
one  B.,  but  not  willing  to  do  so  unless  the  defendant,  the  superior  landlord, 
would  relieve  him  from  the  risk  of  having  his  goods  distrained  for  B.'s 
rent ;  the  defendant  engaged,  that  as  long  as  the  plaintiff  pcud  B.  his  rent, 
he  (the  defendant)  would  never  trouble  the  plaintiff  or  his  property.  The 
plaintiff  accordingly  entered,  but  failed  in  the  due  payment  of  his  rent :  — 
It  was  held,  that  the  landlord's  right  of  distress  was  not  taken  away,  not^ 
withstanding  that  the  plaintiff  had,  before  the  distress,  tendered  to  B.  the 
balance  of  rent  due  to  him. 

All  those  seised  in  fee  who  have  granted  out  a  lesser  estate  with  a  reserv- 
ation of  rent,  may  recover  the  rent  when  in  arrear  by  distress ;  or  if  a  man 
have  not  the  reversion,  he  may  reserve  to  himself  a  power  of  distraining^ 
and  such  reservation  will  be  good  to  bind  the  lessee  by  way  of  contract, 
for  the  performance  whereof  the  lessor  may  have  an  action. 

But  where  a  lease  came  into  the  hands  of  the  original  lessor,  by  an  agree- 
ment entered  into  between  him  and  the  assignee  of  the  original  lessee,  ^^that 
the  lessor  should  have  the  premises  as  mentioned  in  the  lease,  and  sfaoold 
pay  a  particular  sum  over  and  above  the  rent  annually,  towards  the  good- 
will already  paid  by  such  assignee :  "  -—  It  was  held,  that  such  agreement 
operated  as  a  surrender  of  the  whole  term.  The  sum  in  the  agreement  was 
considered  as  a*  sum  to  be  paid  annually  in  gross,  not  as  rent,  and  the  as- 
signee could  not  distrain  either  for  that  or  for  the  original  rent,  but  has  a 
remedy  by  assumpsit  for  the  sum  reserved  for  the  good-will.  (3) 

In  some  particular  cases,  the  power  of  distress  is  held  of  common  right, 
even  without  the  reversion  ;  aa  for  rent  granted  for  equality  of  partition  by 
one  coparcener  to  another,  or  for  a  rent  granted  in  lieu  of  lands  upon  an 
exchange :  in  these  cases  the  grantee  may  distrain  without  any  provision  of 
the  parties,  though  he  has  no  reversion,  the  law  giving  him  such  a  power 
of  distress,  lest  he  should  be  without  remedy :  but  if  a  man  grant  such  a 
rent  over  to  another  after  arrears  incurred,  he  cannot  distrain  for  such 
arrears,  because  they  are  by  the  grant  divided  from  the  freehold  of  the 
rent.  A  woman  endowed  of  a  rent  as  well  as  of  land,  whether  it  be  rent- 
service,  rent-charge,  or  rent'^eck  with  o)*  without  deed  (4*),  although  she 
have  not  the  reversion,  might  also  distrain  of  common  right  (5);  and  this 
extension  was  made  in  favorem  doHs.  (6)  The  rents  also  paid  by  copy- 
holders, as  tenants  of  the  manor  to  the  lord,  have  always  been  considered 
aa  rent-service,  fealty  being  necessarily  incident  to  this  species  of  tenure, 
and  therefore  are  distrainable  of  common  right  (7) 

To  an  avowry  for  rent  arrear,  a  plea,  that  by  the  demise  in  the  avowry 
mentioned,  avowant  demised  and  transferred  the  premises  to  plaintiff  for  the 
residue  of  avowant's  term  and  interest  in  the  same,  ^and  that  avowant  had 
not  at  the  time,  when,  &c  any  reversionary  interest  in  the  premises  after 


(1)  Skerry  v.  Preston,  2  Chltt  245. 

(2)  4  M.  &  P.     484.  6  Bing.  6S8. 

(3)  Smith  v.  MajdOHiek,  1  T.  R.  441. 

(4)  Colt  V.  Coventry  {Bishop  of),  Hob. 
140.  153. 


(5)  Co.  Litt.169.  (a,  b.) 

(6)  Anon.  K&hr,  101. 

(7)  Laughter    v.    Httmphrey^  Cra    £Ii2. 
524.  Woodfall  by  Harrison,  307. 
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the  expiration  of  the  term  ffranted  to  plaintiflf  by  the  demise,  was  held  to  Causm  for 

1-  IE    •  /I  \  WHICH,  AND 

be  sufficient.  (1)  rsRsoNft  bt 

Although  a  tenant  in  tail  may  make  a  lease  not  conformable  to  the  enabling  wbok,  a  Dis- 
stat  32  Hen.  8.  c.  28.,  such  lease  is  good  as  against  himself,  and  therefore,  *\'^'*^^ 


as  a  reversioner,  he  may  distrain  even  at  common  law  for  the  rent  reserved 

thereby.  (2)  J^u""'" 

A  tenant  by  the  courtesy  has  an  estate  of  freehold,  and  acquires  in  contem-  'p.y^^,  ^^ 
plation  of  law  a  reversion  in  all  lands  of  the  wife  leased  for  years  or  life,  Courtest. 
and  therefore  may  distrain  of  common  right.    If  the  wife's  estate  be  but 
lands  of  inheritance,  the  husband  when  tenant  by  courtesy,  may  also  dis- 
train in  respect  of  such  seisin.  (3) 

By  Stat.  32  Hen.  8.  c.  37.,  husbands  seised  in  right  of  their  wives,  may  Stat.  S9  Hkn. 
distrain  after  their  death  for  arrears  incurred  in  their  lifetime.  and  mised'"" 

After  the  death  of  the  wife,  for  all.  rent  due  in  right  of  the  wife,  the  Jurs  Uxo&is. 
husband  may  distrain  alone,  even  if  it  accrue  to  her  in  autre  droit,  as 
executrix  or  administratrix  (4) ;  and  though  the  wife  may  generally  join 
with  her  husband,  in  no  case  whatever  can  she  distrain  alone.  (5) 

One  of  several  coheirs  in  gavelkind  may  distrain  for  rent  due  to  himself  Coheirs  in 
and  his  coheirs,  without  an  express  authority  from  them.  (6)  Gaveleind. 

Coparceners  are  entitled  of  common  right  to  distrain  for  a  rent  as-  CorARCBKERs. 
signed   upon  partition  (7),  provided  it  be  reserved  out  of  the  lands  de- 
scended (8)  ;  and  so  may  their  grantees,  for  it  is  annexed  to  the  estate.  (9) 

Although  coparceners  before  pcurtition  are  considered  in  law  as  one 
heir  (10),  and  therefore  must  join  in  making  a  distress  (11),  it  is  otherwise 
after  partition,  for  then  they  may  make  several  distresses ;  so  that  even  a 
rent-charge,  though  in  its  nature  entire,  and  against  common  right,  may  be 
divided  between  coparceners,  and  by  act  in  /atr,  the  tenant  of  the  land  is 
subject  to  several  distresses.  (12)  But  if  there  be  three  coparceners,  and 
they  make  partition,  and  one  of  them  grant  20«.  per  annum  out  of  her  part, 
to  her  two  sisters  and  their  heirs,  for  equality  of  partition,  they  shall  have 
this  rent  in  course  of  coparcenary,  and  shall  join  in  an  action  for  the 
same  (13) ;  and  as  this  rent  is  entire  in  its  creation,  it  should  seem  that  they 
must  join  in  the  distress.  (14)  '^  So  if  two  coparceners,  by  deed  indented, 
alien  both  their  parts  to  another  in  fee,  rendering  to  them  two  and  their 
heirs  a  rent  out  of  the  land,  they  are  not  joint  tenants  of  this  rent,  but  they 
shall  have  the  rent  in  course  of  coparcenary,  because  their  right  in  the  land, 
out  of  which  the  rent  is  reserved,  was  in  coparcenary."  (15) 

One  coparcener  cannot  be  deprived  of  her  rights  by  the  tortious  acts  of  One  coparcener 
another  (16) ;  and  if  there  be  coparceners  of  a  seigniory,  and  one  of  them  ^°^*  *7i?^ 


(1 )  A  replication,  with  a  power  of  distress 
given  by  the  award  of  an  arbitrator  to  whom 
all  matters  in  difference  between  the  parties 
bad  been  referred,  held  ill,  without  averring 
that  the  arbitrator  had  autlftrity  to  confet  a 
power  of  distress,  or  that  the  right  to  distrain 
Was  one  of  the  matters  in  difference.  Piucoe 
T.  Pawcoty  S  Bing.  N.  C.  898. 

(2)  Woodfiill  by  Harrison,  S06.  Exp. 
Smyth,  1  Swanst  346. 

(3)  Bradby  by  Adams,  46. 

(4)  Oibome  ▼.  Wiekenden,  2  Saund.  195. 
AnkerMtein  v.  Clarke,  4  T.  R.  617.  Parry  v. 
Hindle,  2  Taunt.  181. 

(5)  Wood&U  fay  Harrison,  309. 


(6)  Uigh  V.  Shq)herd,  5  Moore,  S97.     2 
B.  &  B.  465. 

(7)  Co.   Litt.  169.  (a.)     Harg.  n.  (I.) 
Ibid.  158.  (a.) 

(8)  Co.  Litt.  169. 

(9)  Walker'9  aue,  3  Co.  22.  (b.) 

(10)  Co.  Litt.  163.  (b.) 

(11)  Stedman  V.  BcUea,  1   Salk.  39a     5 
Mod.  141. 

(12)  Co.  Litt  164.  (b.) 

(13)  Ibid.  169.  (b.) 

(14)  Stukeleyy,  Butler,  Hob.  172. 

(15)  Co.  Litt  169.  (b.) 

(16)  Ibid.  184.  (b.) 
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disseise  the  tenant  of  the  land,  the  other  coparcener  shall  distrain  for  her 
moiety. 

Although  a  rent  assigned  upon  partition  be  in  general  distrainable  of 
common  rights  yet  partition  may  be  so  made,  as  to  sever  the  rent  from  the 
right  of  distress.  (1) 

Where  there  is  in  one  of  the  coparceners,  a  unity  of  seisin  or  posses- 
sion in  the  rent  and  the  land  on  which  it  is  charged,  there,  for  the  benefit 
of  the  coparcener  entitled  to  the  rent,  the  law  apportions  the  rent  by  ex- 
tinguishing only  so  much  of  it,  as  is  proportionate  to  her  share  in  the 
land.  (2) 

Tenants  in  common  must  avow  separately  (3) ;  and  it  seems  they 
should  make  several  distresses  (4) :  thus,  where  land  was  demised  by  four 
persons  (whose  original  title  did  not  appear),  at  one  entire  rent^  to  be  divided 
and  paid  separately,  in  equal  portions,  and  one  of  the  four  distrained  upon 
the  tenant  for  her  own  share- of  the  rent : — It  was  held,  that  the  distress 
was  regular,  for  whatever  might  have  been  the  interest  of  the  landlords 
as  between  themselves,  as  between  them  and  the  terre-tenant,  they  were 
tenants  in  common,  and  respectively  entitled  to  separate  distress.  (5) 

So  likewise  in  Harrison  v.  Bartiby  (6)  it  was  holden,  that  a  terre-tenant 
holding  under  two  tenants  in  common,  cannot  pay  the  whole  rent  to  one, 
after  notice  from  the  other  not  to  pay  it ;  and  if  he  do,  the  other  tenant  in 
common  may  distrain  for  his  share. 

But  it  seems,  that  the  survivor  of  two  tenants  in  common  can  distrain  for 
the  whole  rent  due  upon  a  lease,  although  the  reservation  was  to  both,  ac- 
cording to  their  respective  interests.  (7) 

One  of  several  joint  tenants  may  sign  a  warrant  of  distress,  and  appoint 
a  bailiff  to  distrain  for  rent  due  to  all,  if  the  others  do  not  forbid  him ;  and 
if,  when  applied  to,  they  merely  decline  to  act,  that  will  not  prevent  him 
from  proceeding.  (8) 

If  one  joint  tenant  distrain  alone,  he  must  avow  in  his  own  right,  and  as 
bailiff  to  the  other  joint  tenant.  (9) 

A  lord  of  a  manor  can,  of  common  right,  distrain  for  his  copyhold 
rents.  (10) 

When  two  commoners  agreed,  to  their  mutual  advantage,  not  to  exercise 
their  respective  rights  for  a  certain  term,  one  can  distrain  the  other's  cattle 
damage  feasant  during  that  time.  (11) 

In  case  of  an  absolutely  stinted  common  in  point  of  number,  one  com- 
moner may  distrain  the  supernumerary  cattle  of  another,  but  not  if  an 
admeasurement  be  necessary.  (12) 

If  the  cattle  of  a  stranger  be  placed  on  the  common,  the  commoner  can 
always  resort  to  distress.  (13) 

An  entry  under  an  execution,  either  by  elegit^  statute  merchant,  or  statute 


(1)  Co.Litt.l50.(a.);  14S.(a.);  151.(b.) 

(2)  Bro.  Abr.  Distress,  pi.  38.  ^5. 

(3)  Tviaai  ▼.    TaJtmtt,   3  Sdlk.  207.      5 
Mod.  73.  150. 

(4)  Bradby  by  Adams,  41. 

(5)  WhiUty  V.  i?o6erto,  M*Clel.  &  Y.  107. 

(6)  5  T.  R.  246.,  et  vide  jDoe  d.  PnehiU 
y.MUehea,  1  B.  &  B.  11. 

(7)  WdOace  v.  M'Laroh  1  M.  &  R.  516. 


(8)  Robinson  t.  Hoffman,  1  M.  &  P.  474. 
4  Bing.  562.     3  C.  &  P.  234. 

(d)  PtiUen  V.  PahntTt  5  Mod.  73. 150.  3 
Salk.  207. 

( 1 0)  Laughter  v.  Hum^pkre^t  Cro.  Elix.  524. 

(11)  Whiteman  v.  iTtii^,  2  Hen.  Black.  4. 

(12)  HaU  V.  Harding,  4  Burr.  SI426.  1 
W.  Black.  673.,  anii,  1038. 

(13)  Ibid. 
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staple,  gives  so  far  an  estate  on  the  rent  of  land,  as  to  confer  the  power  of  Causes  for 
distress,  although  there  is  but  an  uncertain  interest  in  the  reversion.  (1 )         ™to"n8^bt'* 

An  annuitant  can  distrain  for  arrears,  though  a  term  be  vested  in  himself  whom,  a  Dis- 
to  secure  the  payment.  (2) 

Persons  who  have  vested  in  them  legal  estates,  though  in  trust  for  others, 
as  the  trustees  of  a  feme  covert,  or  the  assignees  of  a  bankrupt,  can  distrain  dsk  Exbcu- 
for  rent,  in  respect  of  such  legal  estates,  in  the  same  manner,  as  if  they  were 
beneficially  interested  therein. 

Committees  of  the  estates  of  lunatics  were  formerly  persons  appointed   _ 

,       .,  .     n  r^t  1  ,  ,,  IT         Committees  of 

by  the  court  ot  Chancery  only  to  superintend  and  manage  such  estates,  but  Lunatics 
not  possessed  of  any  interest  therein.     They  are  now  enabled  by  stat.  43 
Geo.  3.  c.  75.  to  grant  leases  of  the  lunatic's  estate,  under  the  direction  of 
the  lord  chancellor,  and  therefore,  like  other  lessors,  are  entitled  to  distrain 
for  the  rent  accrued. 

In  our  ancient  law  the  rights  of  guardian,  especially  in  chivalry,  formed  Guardians. 
a  very  important  topic  of  inquiry ;  but  the  stat.  12  Car.  2.  c  24.  having 
changed  all  the  ancient  military  tenure  into  socage,  and  of  the  testamentary 
guardians  appointed  under  the  authority  of  the  same  statute;  these  guardians, 
as  they  do  not  derive  their  title  from  the  infant  himself,  but  from  the  ap- 
pointment of  the  law,  are  considered  as  having  not  a  bare  authority,  but  an 
interest  in  the  lands  of  the  infant,  and  therefore  may  make  leases  of  the 
lands  in  their  own  names,  which  will  be  good  during  the  minority  of  the 
ward  (3)  ;  and  consequently,  in  respect  of  such  leases,  they  possess  the  same 
powers  of  distress  as  other  persons  granting  leases  in  their  own  right.  (4) 

If  a  lessee  of  a  term  grant  out  under-leases  for  any  period,  be  it  only  Termors  for 
a  day,  shorter  than  his  own  interest,  he  has  a  power  of  distress  without  re-    "^^^' 
servation,  which  even  passes  to  his  executors.  (5) 

A  lessee  for  years  who  assigns  his  term,  cannot  distrain  for  rent,  but  Lessee  of  years 
must  bring  his  action  on  the  contract  (6)  '^^'^  assigns  his 

^  ^    ■'  term  cannot 

A.,  the  lessee  of  two  farms  agreed  with  B.^  that  he  should  have  such  distrain  for 
lands  during  the  leases ;  B.  to  remain  tenant  to  A.  during  that  period ;  and   rent 
upon  quitting  the  farms,  B.  was  to  be  paid  for  the  fallows  and  dung.     B. 
took  possession,  and  paid  one  year's  rent  to  A.,  who  afterwards  distrained  for 
rent  in  arrear : — It  was  held,  that  he  was  not  entitled  so  to  do,  as  the  agree- 
ment operated  as  an  absolute  assignment  of  all  A.'s  interest  in  the  farms.  (7) 

One  who  had  a  term  which  expired  on  the  11th  November  1826,  let  the 
premises  verbally  from  the  11th  September  to  that  day,  for  a  certain  rent 
payable  immediately: — It  was  holden,  that  as  it  was  a  demise  for  the 
whole  of  his  term,  he  had  no  right  to  distrain.  (8) 

Upon  the  execution  of  a  mortgage^  the  legal  estate  in  the  mortgaged  pre-  Mortoaoebs 
mises  vests  at  once  in  the  mortgagee ;  and  if  they  are  not  in  lease,  he  is  ^^^  Mort- 
consequently  entitled  to  the  immediate  possession.  aqors. 

A  mortgagee,   after  giving  notice  of  the  mortgage   to  the  tenant  in 

(1)  Bro.  Abr.   Distress,  pi.  72.     Cuhies        (5)   Wadey,  Afanhy  Latch,  211. 
ease,  4  Co.  7.  (6)  v.  Cooper,  2  Wils.  S75. 

(2)  Fairfax  ▼.  Gray,  2  W.  Black.  1326.  (7)  Parmenter  v.  Webber,  2  Moore,  656. 

(3)  Wade  v.  Baker,l  Ld.  Raym.131.,  ride        (8)  iVeecs  v.  Corrie,  5  Ping.  24.     2  M. 
Oahom  t.  Garden,  cit.  10  East,  495.  ».  &  P.  57. 

(4)  Shi^ptand  v.  Bioler,  Cro.  Jac.  55.  98. 
Beda  T.  CbMfoMe,  Yaugh.  179. 
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possession  under  a  lease  prior  to  the  mortgage^  is  entitled  to  the  rent  in 
arrear  at  the  time  of  the  notice,  as  well  as  to  what  accrues  afterwards,  and 
he  may  distrain  for  it  after  such  notice.  (I) 

Although  he  was  not  in  the  actual  seisin  of  the  premises,  nor  in  the  re- 
ceipt of  the  rents  and  profits  at  the  time  it  became  due.  (2) 

Where  a  mortgagor  in  possession  malces  a  lease,  after  the  mortgage,  re- 
serving renty  the  mortgagee  cannot,  hj  merely  giving  the  lessee  notice  of 
the  mortgage,  and  that  principal  and  interest  are  in  arrear,  and  requiring 
such  lessee  to  pay  the  rent  to  him,  make  the  lessee  his  tenant,  or  entitle 
himself  to  distrain  for  rent  subsequently  accruing  under  the  terms  of  tiie 
lease. 

Nor  if,  after  such  mortgagee's  death,  his  executors  distrain  for  rent  ac- 
crued before  his  death,  but  after  the  notice,  and  avow  upon  a  holding  by  tiie 
lessee  under  the  terms  of  the  original  lease,  as  tenant  to  the  mortgagee,  will 
such  avowry  be  supported  by  proof  that,  after  the  mortgagee's  death,  the 
lessee  paid  the  executor's  rent,  in  sums  and  at  periods  corresponding  to  tiie 
reservation  in  the  lease,  and  by  letter  recognised  them  as  hb  landlord's, 
such  a  recognition  not  having  relation  back  to  the  notice.  (3) 

A  mortgagor  can  distrain  under  a  lease  by  deed,  granted  by  himsdf  after 
the  mortgage  by  virtue  of  the  estoppel  (4) ;  but  he  cannot  in  any  case  dis* 
train  for  arrears  of  rent  due  on  a  lease  made  before  the  mortgage,  for  by 
the  act  of  mortgaging  the  privity  of  estate  is  destroyed. 

By  Stat  4  Geo.  2^  c  28.  s.  5.,  "  every  person,  body  politic  or  corporate, 
may  have  the  like  remedy  by  distress,  and  by  impounding  and  selling  the 
same  in  cases  of  rent-seck,  rents  of  assize,  and  chief  rents,  which  have  been 
duly  answered  or  paid  for  the  space  of  three  years  within  the  space  of 
twenty  years  before  the  2Sd  of  January,  1731,  or  shall  be  thereafter  created, 
as  in  case  of  rent  reserved  upon  a  lease." 

If  a  lease  be  made  by  the  agent  of  a  corporation  not  under  their  com- 
mon seal,  although  it  be  invalid  as  a  lease  for  want  of  due  execution,  yet  if 
the  tenant  hold  under  it  and  pay  rent  to  the  bailiff  of  the  corporation,  it  is 
sufficient  to  constitute  a  tenancy,  at  least  from  year  to  year,  and  to  entitle 
the  corporation  to  distrain  for  the  rent  (5) 

By  Stat.  32  Hen.  8.  c.  37.  s.  4.,  tenants  pur  autre  vie  can  distrain  for 
arrears  during  the  life,  and  unpaid  after  the  death  of  the  cestuique  vm,  in 
like  manner  as  at  common  law  they  might  have  done  during  his  life. 

Sometimes  where  the  grantor  of  property  parts  with  the  reversion,  he  re- 
serves a  rent  to  himself  with  a  special  power  to  distrain  for  such  rent 

The  grantee  of  a  rent-charge  can  distrain ;  so  can  an  assignee  for  rent 
becoming  due  after  the  assignment  (6) 

The  goods  of  C.  found  upon  land,  out  of  which  a  rent-charge  has  been 
granted  by  A.  to  B.,  are  liable  to  the  distress  of  B.  unless  C.  has  an  interest 
in  the  land  paramount  to  that,  which  A.  had  at  the  time  of  the  grant  (7) 


(1)  Mou  y.  GaUimorey  1  Doug.  279. 

(2)  Ibid. 

(3)  Ewjoa  y,   EUiot,    9   A.   &   E.  342. 
QvUgrc  How  far  the  mortgagee  by  bis  own 
conduct,  as  by  permitting  the  roort<;agor  to 
•remain  in  possession  and  to  lease  without  in- 
terfering, may  preclude  himsdf  firom  treating 


the  mortgagor  and  his  lessee  as  tiespssser^ 
is  questionable  ? 

(4)  Bradby  by  Adams,  99.     WoodfiJlby 
Harrison,  fX)6. 

(5)  JFood  V.  TVrfc,  2  N.  R.  247. 

(6)  MauntTa  comcj  7  Co.  SS. 

(7)  Saffefy  v.  EUfnod,  3  N.  &  M.  346.    1 
A.  &£.  191. 
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Where  the  defendant  reserved  rent,  payable  quarterly  or  half  quarterly  Causes  tob, 

if  required,  and  the  defendant  having  received  the  rent  quarterly  for  a  ^^J^^^^^^^ 

twelvemonth,  it  was  held,  that  he  could  not,  without  notice,  distrain  for  a  whom,  a  Dis- 

half  quarter's  rent  ( 1 )  m?d" ''^''  " 

A  devisee  can  distrain  for  rent  devised  to  him  out  of  lands,  if  the4and 


be  charged  with  a  distress,  but  not  otherwise  (2)  Derisee. 

By  an  incloaure  act,  the  tithes  payable  in  respect  of  certain  old  inclosures  Tithes  payable 
were  extinguished,  and  in  lieu  thereof  a  com*  rent  substituted,  which  was  jnJ^fi^^^ 
directed  to  be  paid  for  ever  afterwards  to  the  impropriator  and  vicar  by 
the  person  who>  for  the  time  being,  should  be  in  the  possession  or  occupa- 
tion of  the  land  out  of  which  the  rent  should  be  issuing  ;  and  a  power  of 
distress  was  given  for  the  recovery  thereof,  the  same  as  for  rent^service  or 
other  rent  in  arrear.  For  several  years  part  of  such  land  remained  un- 
tenanted and  wholly  unprofitable  to  the  owner,  who^  during  that  time, 
resided  elsewhere;  the  land  was  then  demised  to  a  tenant,  who  entered 
and  brought  it  into  cultivation :  —  It  was  holden,  that  the  goods  of  the 
tenant  coming  in  under  him,  were  liable  to  be  distrained  for  such  rent  in 
arrear.  (S) 

A  receiver  appointed  by  the  court  of  Chancery  has  a  right  to  distrain  for  Hecmvem  and 
rent,  without  any  special  authority  from  the  court  for  that  purpose  (4),  be-   ^^^^^ 
cause,  as  that  court  never  makes  an  immediate  order,  but  appoints  a  future  poi^tedby^the 
day  for  a  tenant  to  pay,  it  might  be  an  injury  to  the  estate  to  wait  till  that  court  of  Chan- 
time,  as  it  would  give  the  tenant  an  opportunity  to  convey  his  goods  off  the  ^^^' 
premises  in  the  meantime. 

In  replevin  the  defendant  made  cognisance  as  bailiff  of  R.  W.  for  rent 
in  arrear  from  the  plaintiff  under  a  demise  from  R.  W. ;  on  the  production 
of  the  lease  under  which  the  plaintiff  held,  R.  W.  was  described  as  a  re* 
ceiver  appointed  by  the  court  of  Chancery,,  and  the  rent  was  made  payable 
to  him  or  any  future  receiver :  —  It  was  holden,  that  R.  W.  was  entitled  to 
distrain  for  rent  in  arrear,  and  that  the  plaintiff  was  estopped  by  his  own 
deed  from  pleading  nan  tenuit  (5) 

An  authority  to  tenants  to  pay  rent  to  a  third  party,  whose  receipt  shall   Authority  to 
be  their  discharge,  does  not  entiUe  such  party  to  distrain,  although  he  re-  ^^^^^^^  ^k'^ 
ceives  the  rent  for  his  own  benefit.  (6)    Thus,  where  J.  S.,  a  bankrupt,  party,  whose 
received  from  his  assignees  the  following  memorandum : — "  Mr.  J.  S.  having  receipt  shall  be 
completed  an  arrangement  with  Messrs.  H.  and  Co.,  hb  assignees,  for  the  "   '^  "^^' 
five  houses  in  Chequer  Alley,  and  the  arrears  of  rent  due  thereon,  the 
tenants  on  the  respective  premises  are  hereby  authorised  to  pay  their  rents 
to  the  said  J.  S.,  whose  receipt  shall  be  their  discharge : "  —  It  was  held, 
that  this  memorandum  gave  J.  S.  no  authority  to  distrain  in  the  name 
of  the  assignees.  (7) 

A  landlord's  receiver  allowed  the  tenant  to  make  a  deduction  in  respect  Amount  of  rent 
of  a  payment  for  land  tax  every  year,  for  seventeen  years,  greater  than  the  e'«>neously 

(1)  MaUam  v.  Arden,  10  Bing.  299.  Brandon  ▼.  Brandon^  5  Madd.  478.,  et  vide 

(2)  Touchst.  by  Atherley,  458.     Butterp     Hughet  v.  HtigheM,  3  Bro.  C.  C.  87. 

▼.  Bobintinh  3  Bing.  392.  (5)  Dancer  v.  HaaHngs^  12  Moore,  34.    4 

(3)  NtmUng  v.  Pearet,  1  B.  &  C.  437.,  et     Bing.  2. 

vide  Bendy§he  r.  Pearee,  4  Moore,  99.    1  B.         (6)   Ward  v.  SheiOf  9  Bing.  608.    2  M.  & 
&B.460.  So.  756. 

(4)  Bemmtt  v.   Robins,  5  C.  &  P.  379.        (7)  Ibid. 
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Causes  for  landlord  was  liable  to  pay,  the  landlord  knowing  or  having  the  means  of 

r^f^l'/J?  knowing  all  the  facts :  —  It  was  held,  that  he  could  not  distrain  for  the 

WHOM,  a  Dis-  amount  erroneously  allowed,  though  the  receipt  given  every  year  shewed 

TRESS  MAY  BE  ^jjg  amouut  paid  and  the  amount  deducted.  (I) 

MADE«  • 

Under  stat.  6  Geo.  4.  c.  16.  s.  74>.,  no  distress  for  rent  made  and  levied 

StRt  6  Geo.  4.  after  an  act  of  bankruptcy  upon  the  goods  of  any  bankrupt  (whether  be- 
'     '  fore  or  after  the  issuing  of  the  fiat)  will  be  available  for  more  than  one 

year's  rent  accrued  prior  to  the  date  of  the  fiat ;  but  the  landlord  or  party 
to  whom  the  rent  shall  be  due,  shall  be  allowed  to  come  in  as  a  creditor  for 
the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not  be 
available. 

Where  a  trader,  after  committing  an  act  of  bankruptcy,  took  a  shop  and 
agreed  to  pay  a  half  year's  rent  in  advance,  where  by  the  custom  of  the 
country  half  a  yearns  rent  becomes  due  on  the  day  on  which  the  tenant 
entered,  it  was  held,  that  the  landlord,  after  '^  an  assignment  under  the  com- 
mission/' and  before  the  year  expired,  might  distrain  the  goods  on  the  pre- 
mises for  a  half  year's  rent ;  or  if  he  bought  the  tenant's  goods  at  the  sale 
under  the  '<  commission,"  he  might  retain  the  amount  of  the  half  year's 
rent.  (2) 
Where  a  land-        A  landlord  has  no  lien  in  the  case  of  a  bankruptcy,  after  the  goods  are 
lord  has  no  lien  removed  from  the  premises ;  therefore,  if  he  neglect  to  distrain,  and  suffer 
ffooda,  ^^  goods  to  be  sold  by  the  assignees  and  removed  from  off  the  premises, 

he  can  only  come  in  on  an  average  with  the  rest  of  the  creditors  (3) ;  and 
if  he  prove  his  debt  for  rent  under  the  commission,  and  swear  that  he  has 
no  security,  he  thereby  waves,  it  should  seem,  his  right  to  distrain. 
Landlord  can  As  a  landlord  may  distrain  after  an  act  of  bankruptcy,  if  the  rent  be  paid 

distrain  after       by  the  bankrupt  to  avoid  the  distress  which  is  threatened,  it  is  a  protected 
ruptcy.      '        payment,  and  the  assignees  cannot  recover  the  amount  from  the  land- 
lord. (4) 
Imsoltekct.  By  stat  1  &  2  Vict.  c.  1 10.  s.  58.  it  is  enacted,  "  that  no  distress  or  dis- 

Stat  1  &  2  tresses,  for  rent  made  or  levied  after  the  arrest,  or  other  commencement  of 
^'f^'  ^  ^^^'  the  imprisonment  of  any  person  whose  estate  shall,  by  any  such  order  as 
H  f  di  aforesaid,  have  been  vested  in  the  provisional  assignee,  upon  the  goods  or 
tress  only  avail-  effects  of  any  such  person,  shall  be  available  for  more  than  one  year's 
able  for  rent,      rent  accrued  prior  to  the  making  of  such  order,  but  that  the  landlord  or 

party  to  whom  the  rent  shall  be  due,  shall  and  may  be  a  creditor  for  the 
overplus  o^  the  rent  due,  and  for  which  the  distress  shall  not  be  available, 
and  entitled  to  all  the  provisions  made  for  creditors  by  this  act."  (5) 

A  distress  to  be  within  this  clause,  must  be  both  made  and  levied.  (6) 
A  landlord  who  has  distrained  the  goods  of  a  tenant,  who  being  arrested 
after  the  distress  goes  to  prison  and  petitions  the  Insolvent  Debtors'  Court 
before  the  goods  are  sold,  is  entitled  to  the  whole  of  the  rent  due,  and  is 
not  restricted  to  one  year's  rent.  (7) 

• 

(1)  BramMtm^,  Bobitu,  4Bing.  11       12     201.   Darnitmr,  Pigman,  Peake'sAdd.  Cos. 
Moore,  68.  111. 

(2)  Buckley  v.  Taylor,  2  T.  R.  600.  (5)   Vide  sUt.  7  Geo.  4.  c.  57.  s.  31. 
(S)  Exp.  Plummer,  1  Atk.  102.     Bradyk         (6)  Tlieobald,  Abo.  Impris.  Debt,  73. 

▼.  Ball,  1  Bro.  C.  C.  427.  (7;    Wray  ▼.  Eyrenumt  {Earl  of),  1  N.  & 

(4)  Steventom  v.  Wood,  5  Esp.  N.  P.C.200.     M.  188.     4  B.  &  Ad.  122. 
Mavor  ▼.  Croome,  8  Moore,   171.     2  Btng. 
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In  Gill  V.  Morgan  (I)  it  appeared,  that  W.  C.  held  lands  as  tenant  from  Caus«s  roa 
year  to  year,  and  conveyed  the  same  on  his  marriage  to  trustees,  to  the  use  p^i^g^jv 
of  himself  for  life,  or  until  he  should  become  bankrupt,  or  take  the  benefit  whoh,  ▲  Dm- 
of  any  act  for  the  relief  of  insolvent  debtors,  or  separate  from  his  wife,  and  **""  ^^^  "" 


thereafter  in  trust  to  raise  a  rent-charge  of  40/.  per  annum  thereout  for  her 
jointure.     W.  C.  took  the  benefit  of  the  insolvent  acts ;  his  assignees  y^ere 
entered  on  the  lands,  and  distrained  a  cow  grazing  thereon,  with  permission  n^intain  an 
of  the  survivor  of  the  trustees : — It  was  held,  that  the  assignees  could  not  avowry  for  dis- 
maintain  an  avowry  for  such  distress  damage  feasant.  feasant!™*** 

At  common  law  neither  executors  nor  administrators,  could  distrain  for  £xkcutoesak]» 
arrears  incurred  in  the  lifetime  of  the  owner  of  a  rent.  (2)  Adhikistka- 

But  by  Stat.  32  Hen.  8.  c.  37.  s.  1.  it  is  enacted,  "  that  it  shall  be  lawful  '**"• 
to  every  such  executor  and  administrator  of  any  sueh  person  or  persons  g  ^'  g^  ^  ^ 
unto  whom  such  rent  or  fee  farm  is  or  shall  be  due,  and  not  paid  at  the  time   ^^medies  for 
of  his  death,  as  is  aforesaid,  to  distrain  for  the  arrearages  of  all  such  rents  executors,  &c. 
and  fee  farms,  upon  the  lands,  tenement,  and  other  hereditaments,  which  J^'^^fu  *'^*'^* 
were  charged  with  the  payment  of  such  rents^  or  fee  farms,  and  chargeable  tesutor  in  his 
to  the  distress  of  the  said  testator,  so  long  as  the  said  lands,  tenements,  or  hfetime. 
hereditaments  continue,  remain,  and  be  in  the  seisin  or  possession  of  the 
said  tenant  in  demesne,  who  ought  immediately  to  have  paid  the  said  rent 
or  fee  farm  so  being  behind,  to  the  said  testator  in  his  life,  or  in  the  seisin 
or  possession  of  any  other  person  or  persons  claiming  the  said  lands,  tene- 
ments, and  hereditaments,  only  by  and  from  the  same  tenant  by  purchase, 
gift,  or  descent,  in  like  manner  and  form  as  their  said  testator  might  or  ought 
to  have  done  in  his  lifetime ;  and  the  said  executors  or  administrators  shall, 
for  the  same  distress,  lawfully  make  avowry  upon  their  matter  aforesaid." 

This  statute  has  been  considered  remedial,  and  extending  to  all  executors 
of  tenants  for  life,  as  well  to  those  who  before  the  statute  were  entitled  to 
an  action  of  debt,  as  to  those  who  had  no  remedy  whatever.  (3) 

By  Stat  3  &  4  Will.  4.  c  42.  s.  37.  it  is  enacted,  ''  that  it  shall  be  kwful  Sut  3&4  WilU 
for  tiie  executors  or  administrators  of  any  lessor  or  landlord  to  distrain  upon  ^*  ^  ^^'  ''  ^'^' 
the  lands  demised  for  any  term,  or  at  will,  for  the  arrearages  of  rent  due  to  j^ggQ^  ^^^y  ^^ 
such  lessor  or  landlord  in  his  lifetime,  in  like  manner,  as  such  lessor  or  land-  train  for  arrears 
lord  might  have  done  in  his  lifetime."  ^  ^"  ^^^^^ 

And  by  s.  38.  **  that  such  arrearages  may  be  distrained  for^  after  the  Sect.  S8. 
end  or  determination  of  such  term  or  lease,  at  will,  in  the  same  manner.  Arrears  may  b» 
as  if  such  term  or  lease  had  not  been  ended  or  determined;  provided  ^^^^j^  **' 
that  such   distress  be  made  within  the  space   of  six   calendar  months  months  after 
after  the  determination  of  such  term  or  lease,  and  during  the  continuance  <i«t^>natio"i 
of  the  possession  of  the  tenant  from  whom  such  arrears  became  due ;  and 
that  all  and  every  the  powers  and  provisio,ns  in  the  several  statutes  made 
relating  to  distresses  for  rent  shall  be  applicable  to  the  distresses  so  made 
as  aforesaid." 

A  cognisance  by  defendant  as  bailiff  of  an  executor,  for  rent  due  to  the  Endeneeof  th« 
.testator,  is  supported  by  proof  of  a  distress  by  him  in  the  name  of  the  tes-  '*****^|*?!1.^ 


(I)  1  Smythe  (Irish),  60.  (8)  Sod  y.  JBdl,  1  Ld.  Raym.  172. 

(d)  Co.  Litt  162.  (a.)  Salk.  136. 
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tator,  and  by  his  direetion,  but  after  his  death ;  such  distress,  though  made 
before  probate,  having  been  adopted  and  ratified  by  the  executor.  (1) 

Where  a  landlord  is  entitled  to  a  term  of  years,  and  dies  without  appoint- 
uig  an  executor,  a  distress  for  rent  made  after  his  death,  and  before  any 
grant  of  administration,  cannot  be  justified.  (2) 

Allusion  has  been  previously  made  (S)  respecting  the  right  to  distrain 
cattle  damage  feasant ;  the  following  cases  will  further  illustrate  the  sub- 
ject:— 

Where  A.  demised  to  B.  the  milk  of  twenty-two  cows  to  be  provided  by 
A.,  and  to  be  fed  at  A.'s  expense  on  certain  closes  belonging  to  A.,  A« 
covenanting  that  B.  might  turn  out  a  mare,  and  that  no  other  cattle  should 
be  fed  there : — It  was  held,  that  the  separate  herbage  and  feeding  of  those 
closes  passed  to  B.,  and  that  B.  might  distrain  other  cattle  of  A.  doing 
damage  there.  (4) 

But  where  two  persons  have  the  concurrent  possession  of  land,  for 
the  purpose  that  each  may  take  profits  of  a  special  nature,  and  distinct 
from,  but  not  inconsistent  with,  the  right  of  the  other^  it  has  been  ques- 
tioned, whether  either  of  them  be  bound  to  guard  against  casual  damage, 
which  during,  and  by  the  fair  enjoyment  of  his  right,  may  happen  to  the 
other.  (5)  But  clearly  the  one  cannot  distrain  the  cattle  of  the  other 
damage  feasant.  (6) 


Br  WHOM  A 
DiSTXXSS  CAK 
BK  TAKXK. 

Disraxss  mat 
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Baitiff  should 
have  a  written 
authority. 
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proceedings  in 
making  a  dis- 
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under  stel. 


Persons  dis- 
training without 
having  received 
an.  authority  so 
to  do. 


3.  By  whom  a  Distress  can  be  taken. 

A  distress  for  rent  may  be  made  either  by  the  person  to  whom  it  is  due, 
or  by  his  bailiff,  that  is,  an  agent  authorised  by  him  to  make  the  distress. 
If  made  by  the  person  himself  to  whom  the  rent  is  due,  whether  he  be  the 
lord  distraining  for  a  rent-service,  or  the  grantee  of  a  rent-chai^e,  or  the 
lessor  distraining  for  rent  reserved  on  lease^  for  making  the  distress  no  par- 
ticular form  is  required. 

If  the  distress  be  nuide  by  a  bailiff,  he  should  be  properly  authorised  to 
make  it ;  for  which  purpose  the  landlord  should  give  him  a  written  authority, 
or,  as  it  is  usually  termed,  a  warrant  of  distress. 

Neither  the  warrant  of  distress,  nor  indeed  any  other  of  the  proceedings 
in  making  a  distress,  require  a  stamp,  or  to  be  under  seal,  although  made 
by  a  corporation  aggregate  (7) ;  but  the  warrant  must  be  signed  by  the 
person  entitled  to  the  rent,  under  whom  the  bailiff  may  afterwards  justify  or 
make  cognisance  for  the  distress  in  the  replevin :  and  in  the  case  of  a  joint 
distress,  as  by  coparceners,  the  warrant  must  be  signed  by  all  the  persons 
entitled  to  distrain. 

If,  however^  a  person  distrain  as  bailiff  to  another,  the  distress  will  be 
good,  although  he  did  so  without  authority,  provided  the  act  be  subse- 
quently adopted  by  the  party  on  whose  behalf  the  distress  was  made ;  but  if 


(1 )   Whitehead  r.  Tayhr,  10  A.  &  £.  210. 
(8)  JTcBiie    T.   Detf    Aloock   &  Napier 
(Irish),  496. 
(S)  Jnti,  1S17,  ISIS. 


(4)  Bmrt  ▼.  Moore,  5  T.  R.  S29. 

(5)  Chun^my,  Evane,  1  Taunt  529. 

(6)  Ibid. 

(7)  Anom.  1  Salk.101. 
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io  the  flnt  instance  he  make  the  distress  in  his  own  name,  he  cannot  after-  ^  whom  ▲ 
wards  protect  his  unlawful  act,  by  declaring  that  he  did  so^  as  bailiff  or  ^^J^^^ 
agent  (1)  '- 

If  in  replevin  against  a  broker^  it  be  proved,  that  the  landlord  employs 
the  attorney  to  defend  the  broker,  that  is  sufficient  evidence  of  the  broker's 
authority  to  distrain  in  the  absence  of  any  written  warrant.  (2) 

Where  the  bailiff  is  provided  with  the  requisite  authority,  he  may  pro-  Mode  in  taking 
ceed  to  make  the  dbti^ss  in  the  same  manner  as  if  he  were  the  land-  ^fS**  ^^^^ 
lord,  only  expressing  that  he  makes  the  distress  as  the  bailiff  of  the  landlord  ^^^ 
for  rent  due  to  him,  and  by  virtue  of  an  authority  given  to  himself  by  the 
landlord  for  that  purpose.    For  if  the  bailiff  be  required  to  shew  the  cause 
for  making  the  distress,  he  ought  to  do  it ;  but  if  not  required  so  to.  doj  he 
may  distrain  generally,  (d) 


4.  Time  at  which  a  Distress  may  be  made.  Timx  at  which 

A  DiSTEESS  MAT 

As  a  distress  for  things  damage  feasant  must  be  made  whilst  they  are  bk  mads. 
doing  damage,  the  law  allows  the  distress  to  be  made  in  the  night,  or  in  Distress  for 
fact,  whenever  they  are  so  found  on  the  land,  for  otherwise  the  cattle  *^^.*^*^^^t 
may  escape.  (4)  any  time. 

In  order  to  give  the  tenant  an  opportunity  of  preventing  a  distress  by  a  Distress  for  any 

tender  of  the  rent,  a  distress  cannot  be  made  in  the  night  time,  that  is,  be-  «P«cief  of  rent 

....        *  •  .  ,1  x-v  must  be  made 

tween  sunset  and  sunrise,  either  for  a  rent-service^  or  a  rent-charge.  (5)        between  sun- 
By  Stat  S  &  4  Will.  4.  c.  27.  s.  2.,  "  after  the  31st  day  of  December,  rise  and  sun- 
18S3,  no  person  shall  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  but  within  twenty  years  next  after  the  time  at  4^  ^  27.  s.  3. 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action,  so  land  or  rent 
shall  have  first  accrued  to  some  person  through  whom  he  claims ;  or  if  such  to  ^  recovered 
right  shall  not  have  accrued  to  any  person  through  whom  be  claims,  then  twenty  years 
within  twenty  years  next  after  the  time  at  which  the  right  to  make  such  after  the  right 
entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the  ^JJ^°"  ***" 
person  making  or  bringing  the  same. 

And  by  sect.  42.,  ^*  after  the  said  Slst  day  of  December,  1833,  no  Sect  42. 
arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of  money  charged  upon  No  arrears  of 
or  payable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  ^}f'^  *"**'^ 
damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  for  more  than 
any  distress,  action,  or  suit,  but  within  six  years  next  after  the  same  respect-  "^  y««"- 
ively  shall  have  become  due,  or  next  after  an  acknowledgment  of  the  same 
in  writing  )[sball  have  been  given  to  the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by  whom  the  same*  was  payable,  or  his  agent : 
provided   nevertheless,   that  where   any  prior   mortgagee,   or    other  in- 
cumbrancer shall  have  been  in  possession  of  any  land,  or  in  the  receipt 
of  the  profits  thereof,  within  one  year  next  before  an  action  or  suit  shall  be 

(1 )  Oodb.  109.     1  Saund.  347.  (c.)  n.  4.         (4)  Co.  Litt  142.  (a.) 

(2)  Duncan    t.    MeiUehanh    S  C.   &   P.         (5)  Ibid.     Aldnburgh  v.  JfVop/e,  6  C  ft 
172.  P.  212. 

(S)  BuOgf^a  eas§f  1  Leon.  50. 
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Time  at  which  brought  by  any  person  entitled  to  a  subsequent  mortgage  or  other  incum-^ 
MAT  BE  MADE,  brancc  on  the  same  land,  the  person  entitled  to  such  subsequent  mortgage 
"  — •  or  incumbrance  may  recover  in  such  action  or  suit,  the  arrears  of  interest 

which  shall  have  become  due  during  the  whole  time  that  such  prior  mort- 
gagee or  incumbrancer  was  in  such  possession  or  receipt  as  aforesaid, 
although  such  time  may  have  exceeded  the  said  term  of  six  years.*' 
Time  of  distress       At  the  common  law,  for  rent  reserved  upon  a  lease,  the  lessor  could  not 
the  detCTndna^    distrain  after  the  determination  of  the  term,  for  thereby  the  privity  of  estate 
tioQ  of  the  term,  was  destroyed  ;  and  therefore,  for  rent  due  on  the  last  day  of  the  term,  the 

lessor  could  not  distrain,  because  the  term  was  ended.  (1) 
Stat  8  Anne»  As  this  was  productive  of  great  inconvenience,  it  was  enacted  by  stat 
c^.  88.  «  7.  g  Anne,  c  14.  ss.  6  &  7.,  "  that  it  shall  and  may  be  lawful  for  any  person  or 
upon  a  lease  for  persons,  having  any  rent  in  arrear  or  due  upon  any  lease  for  life  or  lives,  or 
life,  &c  ex-  for  years,  or  at  will,  ended  or  determined,  to  distrain  for  such  arrears,  after 
distraiii^''^fo^  the  determination  of  the  said  respective  leases,  in  the  same  manner  as  they 
after  the  deter-  might  have  done,  if  such  lease  or  leases  had  not  been  ended  or  determined :" 
inination  of  the  provided  "  that  such  distress  be  made  within  the  space  of  six  calendar 

lease.  ^ 

months  after  the  determination  of  such  lease,  and  during  the  continuance 
of  such  landlord's  title  or  interest,  and  during  the  possession  of  the  tenant 
from  whom  such  arrears  became  due." 
^AiTsix*  ^  ^*"®  statute  is  not  confined  to  a  tortious  holding  x)ver,  nor  to  a  holding 
months  after  the  over  of  the  whole  of  the  premises ;  and  therefore,  where  the  tenant  held  over 
end  of  the  lease,  ^  p^nt  jjy  eonsent,  it  was  held,  that  the  landlord  might  distrain  upon  that 
landlord'stitle  P^*^  ^^^  arrears  of  rent  due  for  the  whole.  (2)  It  has  also  been  held,  that 
and  tenant's  the  possession  of  the  tenant  under  this  statute,  is  not  limited  to  the  personal 
^^^^^^^^'"^  possession  of  the  tenant  himself,  but  that  the  possession  of  his  administratrix 

is  equally  within  the  act ;  and  consequently,  the  landlord  may  within  the 

period  prescribed,  distrain  upon  her  for  the  arrears  due  before  and  since 

the  death  of  the  intestate.  (3) 

Bent  not  Rent  is  not  strictly  payable  until  the  last  minute  of  the  natural  day ;  a 

until ^elLt      distress  cannot  be  made  before  the  next  day,  for,  until  that  time,  it  is  not 

minute  of  the      absolutely  due.  (4) 

natu       ay.  Where  rent  was  reserved  quarterly,  or  half  quarterly  if  required,  and  the 

landlord  received  the  rent  quarterly  for  a  twelvemonth,  it  was  held  that  he 
could  not,  without  notice,  distrain  for  a  half  quarter's  rent  (5) 

The  period  at  which  the  rent  may  be  considered  as  due,  and  a  distress  be 

made  for  it,  depends  upon  the  nature  of  the  contract ;  and  therefore,  where^ 

by  the  custom  of  the  country,  half  a  year's  rent  becomes  due  upon  the  tenant's 

entry  on  the  land,  a  distress  may  be  made  for  it  immediately.  (6) 

When  landlord       The  stat  8  Anne,  c  14.  s.  6.,  which  enables  a  landlord  to  distrain  after 

taS'^^^ftl**  h*"    *^®  determination  of  a  tenancy,  does  not  apply  to  cases  where  the  tenancy 

determination     is  put  an  end  to,  by  the  tenant's  wrongful  disclaimer.  (7) 

of  his  tenancy.        A  termor  who  lets  to  an  under-tenant  cannot,  after  his  term  has  expired, 

enforce  the  continuance  of  the  under-tenancy  by  distress,  if  the  under- 


(1)  Co.  Litt.  47.  (b  )     Antiy  1S30.  (5)  Mallcm  y.  Arden,  10  Bing.  S99. 

(2)  NuttaU  V.  Staunton,  4  B.  &  C.  51.  (6)  Buckley    ▼.    Taylor,     S  T.    R.  600. 

(3)  Braithwaite  V,  Ckmkseff,  1  Hen.  Black.  M^Leith  t.  Tate,  Cowp.  784. 

465.  <7)  Doe  d.  David  y.  W%Uiam»,  7  C.  &  P. 

(4)  Duppa  y.  Mayo,  l.Saund.  287.     Co.  322. 
Litt.  47.  (b.)    Harg.  fi.6. 
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tenant  refuse  to'  acknowledge  him  as  landlord,  or  pay  him  under  threat  of  Tivs  at  which 
distress,  although  the  under-tenant  still  retains  the  possession.  (1)  ttxr^t^DE. 


By  agreement,  as  well  as  by  custom  of  the  country,  a  tenant  was  to  have  

the  use  of  the  barns  and  gate-rooms  to  thresh  out  his  corn  and  fodder  Prolongation  of 

his  cattle,  till  th^  May-day  after  the  expiration  of  his  term ;  bis  term  ex-  ^^^*J?^' 

pired  at  Michaelmas,  1824;   he  was  then  restrained  by  injunction  from  eountrj,  during 

carrying  off  the  premises  corn  in  the  straw ;  in  January,  1825,  his  landlord  T'^f}^  ^® 
J.  .     .      ,        .  1       i.  ,  .  »  ,1,1         I       ,.  landlord  can 

oistrained  a  nek  ot  com  on  the  premises :  —  It  was  held,  that  the  distress  distrain. 
was^valid  (2),  Mr.  Justice  Parke  observing,  <*  This  case  i»  one  of  a  con- 
tinuing tenancy,  and  Beavan  v.  Delahay  (3)  is  conclusive  on  the  point  under 
consideration.  That  decision  waa  confirmed  in  Borastan  v.  Green  (^^^ 
where  Mr.  Justice  Bay  ley  considered,  such  a  custom  a  prolongation  of  the 
term  during  which  the  landlord  might  distrain  for  the  off-going  rent.  The 
statute  of  Anne  does  not  apply,  because  the  term  is  continued  by  the  custom 
of  the  country." 

A  parol  agreement  between  landlord  and  tenant  from  year  to  year  in  Parol  agree- 
October,  to  change  the  gale-days  from  8th  July  and  8th  January  to  29th  J?*'*^,*'*^^*"* 
September  and  25th  March,  entitles  the  landlord  to  distrain  after  29th      ^  ^ 

September  for  the  rent  accruing  due  between  that  day  and  the  8th  July 
preceding.  (5) 


5.  Flags  at  which  a  Distress  should  be  made.  Plack  at 

WHICH  A.  Dn- 
The  king's  highway  was,  by  the  common  law,  considered  as  a  place  pri-  **■••  should 
vileged  from  distress ;  and  the  statute  of  Marlebridge,  in  affirmance  of  the  _  ' 

common  law,  enacted  that  no  man  should,  for  any  manner  of  cause,  take  bridge^  king*3 
distresses  out  of  his  fee,  nor  in  the  king's  highway,  or  common  street,  but  bighway  pri- 
only  the  king,  or  his  officers  having  authority  to  do  the  same.  arrot. 

The  principle,  established  by  the  common  law  and  the  statute  of  Marle-^  fhe  distvew 
bridge,  is,  that  the  distress  shall  follow  the  rent;  and,  consequently,  be  must  follow  ih« 
confined  to  the  land  oat  of  w*hich  it  issues.     Therefore,  if  two  pieces  of  J^J^l  to  the 
land  be  let  by  two  separate  demises,  although  both  be  contained  in  one  land  out  of 
lease,  a  joint  distress  cannot  be  made  for  them,  for  this  would  be  to  make  ^^^^  i*  wsuak 
the  rent  of  one  issue  out  of  the  other  (6) ;  but  where  lands  lying  in  dif^ 
Cerent  counties  are  let  together  by  one  demise  at  an  entire  rent,  and  it 
does  not  appear  that  the  Lands  are  separate  from  each  other,  it  shall  be 
intended  they  are  contiguous,  and  one  distress  may  be  made  for  the  whole 
rent.  (?) 

Where  a  rent  is  charged  upon*  land,  which  is  afterwards  held  by  several 
tenants,  the  grantee  may  distrain  for  the  whole  upon  the  land  of  any  one 
of  them,  because  the  entire  rent  issues  out  of  every  part  of  the  land.  (8) 

(1)  Sume  r.  Riehardton,  4  l^aunt  730.  (5)  PwretU  v.  Nowlan,  1  Smythe  (Irish), 

(2)  Knight  t.  Bmuti,  3  fiing.  364.       11     53. 

Hoore,  8S7.  (6)  Rogert  ▼.  Birkmert,    C.  T.  H.  245. 

(3)  1  Hen.  Black.  5.,  yide  etiam  Lewit  y.     Str.  1040. 

Harris,  ibid.  7.  n.  (7)   Water  ▼.  Rumbal,  1  Ld<  Raym.  55. 

(4)  16  £a8t,  71.  12  Mod.  76. 

(8)  1  Rd.  Abr«  Diftree  (M.),  671. 
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Flack  at 

WHICH  A  Dis- 
TEB8S  SHOULD 
BS  MADS. 


Upon  any  part 
out  of  which 
the  rent  issues 
a  distress  may 
be  made. 


Pursuing  dis- 
tress. 


Distress  cannot 
be  made  for 
rent  issuing  ' 
out  of  land, 
enjoyed  as  a 
mere  easement 
or  privilege. 


But  if  a  man,  seised  of  an  advowson,  make  a  lease  thereof  rendering  rent, 
or  if  he  demise  a  manor  to  which  an  advowson  is  appendant,  yet  he  cannot 
distrain  upon  the  glebe ;  for,  in  this  case,  the  rent  issues  out  of  the  ad- 
Yowson,  or  out  of  the  manor,  but  not  out  of  the  glebe,  in  which  the  lessor 
had  no  estate.  (1) 

Upon  any  part  of  the  land  out  of  which  the  rent  issues  a  distress  may 
be  made,  either  for  a  rent-service  or  a  rent-charge  (2) ;  and  if  there  be  a 
house  on  the  land,  a  distress  may  be  made  in  the  house ;  if  the  outer  door 
be  open,  an  inner  door  may  be  broken  open,  for  the  purpose  of  taking  a 
distress.  (3) 

If  the  landlord  enter  upon  the  premises  to  distrain,  and  he  has  a  view  of 
the  cattle  or  other  chatteb  thereon,  and  the  tenant  remove  them  to  pre* 
vent  a  distress,  the  landlord  may  follow  and  distrain  them  out  of  the  pre* 
mises ;  but  if  the  beasts  go  off  the  land  of  themselves,  before  they  are  seen 
by  the  landlord,  he  cannot  distrain  them  afterwards  (4*) ;  and  it  is  said,  if 
the  owner  drive  beasts  damage  feasant  out  of  the  soil,  even  with  a  view  to 
evade  a  distress,  they  cannot  be  distrained,  because  the  beasts  must  be 
damage  feasant  at  the  time  of  the  distress. 

In  Bustard  v.  Ctqxl  (5)  it  was  stated  in  a  special  verdiet  that,  by  an 
indenture,  the  defendant  demised  to  the  plaintiff  a  wharf  with  all  ways» 
paths,  passages,  easements,  profits,  commodities,  and  appurtenances  what- 
soever to  the  said  wharf  belonging ;  and  that  the  exclusive  use  of  the  land 
of  the  river  opposite  to  and  in  front  of  the  wharf,  between  high  and  low 
water-mark,  was  demised  as  appurtenant  to  the  wharf,  but  tliat  the  land  itself 
was  not  demised:  — It  was  held,  that  the  meaning  of  this  finding  was,  either 
that  the  land  was  demised  as  appurtenant  to  another  piece  of  land,  viz.  to 
the  wharf;  or  that  the  use  and  enjoyment  of  the  land  passed  as  appurte- 
nant ;  consequently,  no  distress  could  be  made  of  barges  lying  on  such 
land,  taking  the  finding  of  the  jury  either  way.  '*  Ify**  said  Lord  Ten. 
terden,  **  the  meaning  of  the  finding  of  the  jury  be,  that  the  land  itself 
was  demised  as  appurtenant  to  the  wharf,  that  would  be  a  finding,  that  one 
piece  of  land  was  appurtenant  to  another,  -which,  in  point  of  law,  cannot 
be ;  if  the  meaning  be,  that  the  use  and  enjoyment  of  this  land  passed  as 
appurtenant,  that  would  be  a  mere  privilege  or  easement,  and  the  rent 
would  not  issue  out  of  that ;  the  landlord,  therefore,  could  not  distrain  there 
for  rent  issuing  out  of  the  land  in  respect  of  which  the  easement  or  privi* 
lege  had  its  existence." 


Fbaodulzmt 

RXMOTAU 

8ut.ll  Geo.  12. 
c  19.  a.  1. 


6.  pRAUDULSNt  Removal, 

By  Stat  11  Geo.  2.  c  19.  s.  1.,  "  in  case  any  tenant  or  tenants,  lessee  or 
lessees,  for  life  or  lives,  term  of  years,  at  will,  sufferance,  or  otherwise,  of  any 
messuages,  lands,  tenements,  or  hereditaments^  upon  the  demise  or  holding 
whereof,  any  rent  is  or  shall  be  reserved,  due,  or  made  payable,  shall  fraudu- 
lently or  clandestinely  convey  away,  or  carry  off  or  from  such  premises, 


(1 )  1  RoL  Abr.  Diatres  (M.),  671.  (4)  Co.  Litt.  161.  (a.) 

(2)  Com.  Dig.  Debt  (A.  S.).  (5)  8  B.  &  C.  141.     6  Bing.  150.    3  t. 

(3)  Anon,  Comb.  17.     Browning  v.  Dann^  &  J.  344. 
R.  T.  H.  168. 
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his,  het,  or  their  goods  or  chattels,  to  prevent  the  landlord  or  lessor,' land-     FftiimiruiiT 

lords  or  lessors,  from  distraining  the  same  for  arrears  of  rent  so  reserved,  *' 

dae«  or  made  payable,  it  shall  and  may  be  lawful  to  and  for  every  landlord  Landlords  may 
or  lessor,  landlords  or  lessors,  within  that  part  of  Great  Britain  eaUed  Eng^  ^JTfrl^d^" 
land,  dominion  of  Wales,  or  town  of  Berwick-upon-Tweed,  or  any  person  lently  carried 
or  persons  by  him,  her,  or  them,  for  that  purpose  lawfully  empowered,  ^^^  SSv"** 
within  the  space  of  thirty  days  next  ensuing  such  conveying  away  or  car-  jays, 
rying  off  such  goods  or  chattels  as  aforesaid,  to  take  and  seize  such  goods 
and  chattels,  wherever  the  same  shall  be  found,  as  a  distress  for  the  said 
arrears  of  rent,  and  the  same  to  sell,  or  otherwise  dispose  of,  in  such  manner 
as  if  the  said  goods  and  chattels  had  actually  been  distrained  by  such  lessor 
or  landlord,  lessors  or  landlords,  in  and  upon  such  premises  for  such  arrears 
of  rent,  any  law,  custom,  or  usage  to  the  contrary  in  any  wise  notwith- 
standing.'* 

By  s.  2*f  *^  no  landlord   or  lessor,  or  other  person  entitled  to  such  Sect  8. 
arrears  of  rent,  shall  take  or  seiase  any  such  goods  or  chattels  as  a  dis«  Unless  sold  to 
tress  for  the  same,  which  shall  be  sold  hondfidej  and  for  a  valuable  con-  'Jj^^e"^ 
sideration,  before  such  seizure  made,  to  any  person  or  persons  not  privy  to  fraud. 
such  fraud  as  aforesaid,  any  thing  herein  contained  to  the  contrary  not- 
withstanding." 

By  s.  S.,  "  if  any  tenant  or  lessee  shall  fraudulently  remove  and  convey  Sect  s. 
away  his  or  her  goods  and  chattels  as  aforesaid,  or  if  any  person  or  perrons  Penalty  on  moh 
shall  wilfully  and  knowingly  aid  or  assist  any  such  tenant  or  lessee  in  such  ^"^^to"'^ 
fraudulent  conveying  away  or  carrying  off  of  any  part  of  his  or  her  goods 
or  chattels,  or  in  concealing  the  same,  all  and  every  person  and  persons 
so  offending  shall  forfeit  and  pay  to  the  landlord  or  landlords,  lessor  or 
lessors,  from  whose  estate  such  goods  and  chattels  were  fraudulently  carried 
off  as  aforesaid,  double  the  value  of  the  goods  by  him,  her,  or  them  respect- 
ively carried  off  or  concealed  as  aforesaid,  to  be  recovered  by  action  of 
debt  in  any  of  his  majesty's  courts  of  record  at  Westminster,  or  in  the 
courts  of  session  in  the  counties  palatine  of  Chester,  Lancaster,  or  Durham 
respectively,  or  in  the  courts  of  grand  sessions  in  Wales,  wherein  no  essoin, 
protection,  or  wager  of  law  shall  be  allowed,  or  more  than  one  imparlance." 

By  s.  4.,  "  where  the  goods  and  chattels  so  fraudulently  carried  off  or  Seet  4« 
concealed  shall  not  exceed  the  value  of  50/.,  it  shall  and  may  be  lawful  for  If  the  goods 
the  landlord  or  landlords,  from  whose  estate  such  goods  or  chattels  were  ^^^Ji^'t^ 
removed,  his,  her,  or  their  bailiff,  servant,  or  agent,  in  his,  her,  or  their  landlords  to ' 
behalf,  to  exhibit  a  complaint  in  writing  against  such  offender  or  offenders,  ^^®  recourse 
before  two  or  more  justices  of  the  peace  of  the  same  county,  riding,  or 
division  of  such  county,  residing  near  the  place  whence  such  goods  and 
chattels  were  removed,  or  near  the  place  where  the  same  were  fbund,  not 
being  interested  in  the  lands  or  tenements  whence  such  goods  were  removed, 
who  may  summon  the  parties  concerned,  examine  the  fact,  and  all  proper 
witnesses  upon  oath,  or  if  any  such  witness  be  one  of  the  people  called 
quakers,  upon  affirmation  required  by  law,  and  in  a  summary  way  deter* 
mine,  whether  such  peHson  or  persons  be  guilty  of  the  offence,  with  which 
he  or  they  are  charged,  and  to  inquire  in  like  manner  of  the  value  of  the 
goods  and  chattels  by  him,  her,  or  them  respectively  so  fraudulently  carried 
off  or  concealed  as  aforesaid ;  and,  upon  full  proof  of  the  offence,  by  order 
under  their  hands  and  seals,  the  said  justices  of  the  peace  may  and  shall  ad- 
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Sect.  5» 

Appeal  to  quar- 
ter settion. 

Sect  7. 

Landlords  may 
break  open 
houses  to  seize 
goods  fraudu- 
lently secured ' 
therein. 


It  is  a  question 
for  the  jury, 
whether  a  re- 
moval was 
firaudulent. 

Cases  to  whidi 
Stat  11  Geo.  2. 
c.  19.  applies. 


Causing  a  dif- 
ficulty in  find- 
ing cattle. 


judge  the  offender  or  offenders  to  pay  double  the  value  of  the  sud  goods 
and  chattels  to  such  landlord  or  landlords,  his,  her,  or  their  bailiff,  servant, 
or  agenty  at  such  time,  as  the  said  justices  shall  appoint ;  and  in  case  the 
offender  or  offenders  having  notice  of  such  order,  shall  refuse  or  neglect  so 
to  do,  may  and  shall,  by  warrant  under  their  hands  and  seals,  levy  the  same 
by  distress  and  sale  of  the  goods  and  chattels  of  the  offender  or  offenders ; 
and  for  want  of  such  distress,  may  commit  the  offender  or  offenders  to  the 
house  of  correction,  there  to  be  kept  to  hard  labour  without  bail  or  main- 
prise for  the  space  of  six  months,  unless  the  money  so  ordered  to  be  paid  as 
aforesaid,  shall  be  sooner  satisfied." 

S.  5*  gives  an  appeal  to  the  quarter  sessions. 

By  s.  7.t  *'  where  any  goods  or  chattels  fraudulently  or  clandestinely 
conveyed  or  carried  away  by  any  tenant  or  teuants,  lessee  or  lessees,  his, 
her,  or  their  servant  or  servants,  agent  or  agents^  or  other  person  or  persons 
aiding  or  assisting  therein,  shall  be  put,  placed,  or  kept  in  any  house,  barn, 
stable,  outhouse,  yard,  close,  or  place  locked  up,  fastened,  or  otherwise 
secured,  so  as  to  prevent  such  goods  or  chattels  from  being  taken  and 
seized  as  a  distress  for  arrears  of  rent,  it  shall  and  may  be  lawful  for  the 
landlord  or  landlords,  lessor  or  lessors,  his,  her,  or  their  steward,  bailiff^  re- 
ceiver, or  other  person  or  persons  empowered  to  take  and  seize,  as  a  distress 
for  rent,  such  goods  and  chattels  (first  calling  to  his,  her,  or  their  assist- 
ance the  constable,  headborough,  borsholder>  or  other  peace-officer  of  the 
hundred,  borough,  parish,  district,  or  place,  where  the  same  shall  be  sus- 
pected to  be  concealed,  who  are  hereby  required  to  aid  and  assist  therein ; 
and  in  case  of  a  dwelling-house,  oath  being  also  first  made  before  some 
justice  of  the  peace  of  a  reasonable  ground  to  suspect,  that  such  goods 
and  chattels  are  therein,  in  the  daytime,  to  break  open  and  enter  into  such 
house,  bam,  stable,  outhouse,  yard,  close,  and  place^  and  to  take  and  seize 
such  goods  and  chattels  for  the  said  arrears  of  rent,  as  he,  she,  or  they  might 
have  done  by  virtue  of  this  or  any  former  act,  if  such  goods  and  chattels 
had  been  put  in  any  open  field  or  place." 

The  proceedings  in  distress,  after  the  actual  distrainer,  are,  in  the  case  of 
a  fraudulent  removal^  the  same  as  in  ordinary  cases. 

It  seems  to  be  a  question  for  the  jury,  whether  a  removal  was  fraudulent 
within  the  foregoing  statute,  although  it  be  admitted  at  the  trial  by  the 
tenant,  that  the  removal  was  to  avoid  a  distress.  (I) 

Stati^l  1  Geo.  2.  c.  19.  applies  to  all  cases  where  a  landlord  is,  by  the  conduct 
of  his  tenant  in  removing  goods  from  premises  for  which  rent  is  due,  turned 
over  to  the  barren  right  of  bringing  an  action  for  his  rent.  Where  a  tenant 
openly,  and  in  the  face  of  day,  and  with  notice  to  his  landlord,  removed  his 
goods  without  leaving  sufiicient  on  the  premises  to  satisfy  the  rent  then 
due,  and  the  landlord  followed  and  distrained  the  goods :— ^It  was  held, 
that,  although  the  removal  might  not  be  clandestine,  yet,  if  it  was  fraudu- 
lent (which  was  a  question  for  the  jury),  the  landlord  was  justified  under 
the  statute.  (2) 

It  is  not  necessary  under  the  statute  to  shew,  in  proof  of  concealment  of 
cattle,  that  they  were  withdrawn  from  sight ;  if  they  have  been  removed  to 


(1)  John.  T./enAuM,  1  C.  &  M.  227.     3 
Tyrir.  170. 


(2)   Opperman  y.  Smith,  4  D.  &  R.  SS^ 


distress;  1837 

A  neighbour's  field,  so  as  to  cause  difficulty  to  the  landlord  in  finding  them,     Fbaudvleitf 
them,  it  is  sufficient  ( 1 )  ^*''^^^'^' 

A  colourable  possession  by  a  servant  of  the  tenant,  will  not  deprive  the  Colourable  pos. 

landlord  of  his  remedy  on  the  statute.  (2)  S^wt*"^'* 

In  an  action  on  the  statute  against  a  tenant  for  fraudulently  removing  ^       ' 

his  goods  from  off  premises  to  avoid  a  distress  for  rent,  it  is  not  necessary  to  shew  an  ae. 

to  shew  an  actual  participation  in  the  act,  if  the  removal  was  with  his  *«»*  participa- 

privity(3) ;  and  it  seems  to  be  immaterial,  whether  the  removal  took  place  moval  by  Uir 

by  night,  or  with  any  particular  concealment  (4)  tenant 

The  mere  removal  of  goods  by  the  tenant  from  premises  demised,  when  Goods  must'be 

rent  is  in  arrear,  is  not,  of  itself,  fraudulent  as  against  the  landlord :  to  ^^"J^^J^^  * 

juatify  the  landlord  in  pursuing  them,  he  must  shew  that  they  were  removed  the  distress. 
with  a  view  to  elude  a  distress  (5) ;  and  there  must  be  some  evidence  to  shew 
that  the  removal  was  fraudulent,  with  intent  to  elude  a  distress,  and  also 
that  sufficient  was  not  left  upon  the  demised  premises  to  satisfy  the  land- 
lord's claim.  (6) 

A  creditor,  with  the  assent  of  his  debtor,  may  take  possession  of  the  goods  Creditor  may 

of  the  latter,  and  remove  them  from  the  premises  for  the  purpose  of  satisfy-  "™o^«  «o^ 

*      ^  'f      from  premises 

ing  a  wmdjide  debt  without  incurriDg  the  penalty  against  persons  assisting  to  satisfy  a  Umd 

a  tenant  in  removing  his  goods  from  the  premises,  although  the  creditor  fi^  <iebt. 
takes  possession,  knowing  the  debtor  to  be  in  distressed  circumstances,  and 
under  an  apprehension  that  the  landlord  will  distrain.  (7) 

The  statute  applies  to  the  goods  of  the  tenant  only,  and  not  to  those  of  a  Statute  applies 

stranger;  therefore,  a  plea  justifying  the  following  goods  off  the  premises,  ^  the  goods  of 

and  distraining  them  for  rent  in  arrear,   must  shew  that  they  were  the  those  of  a 

tenant's  goods.  (8)  stranger. 

The  right  of  the  landlord  under  stat  11  Geo.  2.  c.  19.  s.  1.  to  follow  the   Right  of  land- 
tenant's  goods  in  the  case  of  a  fraudulent  and  clandestine  removal,  does  not  ^^^^  does  not 

^  attach  unless 

attach,  unless  the  rent  has  actually  become  due  before  the  removal  of  the  the  rent  has 

goods.  (9)  actually  become 

Where  the  assignees  of  a  bankrupt,  who  was  lessee  of  pasture  land,  being 
tshosen  on  the  8th  of  the  month  allowed  his  cows  to  remain  upon  the 
demised  premises  till  the  10th,  and  ordered  them  to  be  milked  there: — It 
was  held,  that  they  thereby  became  tenants  to  the  lessor,  and  the  cows  being 
removed  on  the  10th  to  avoid  a  distress  for  arrears  of  rent^  that  he  had  a 
-right  to  follow  and  distrain  them  under  stat  11  Geo.  2.  c  19.(10) 

In  trespass  for  taking  goods  under  a  distress  for  rent,  if  they  have  been  Where  the  de. 
^clandestinely  removed,  and  are  afterwards  seized,  the  defence  must  be  fence  is  a  clan- 
pleaded  specially,  as  the  statute  11  Geo.  2.  c.  19.  s.  21.  does  not  apply  to  ^  m„,|  \^  ^^ 
such  a  case  (11),  and  cannot  be  given  in  evidence  under  the  general  cially  pleaded*. 
issue.  (12) 

• 

(1)  Stanley  V.  Wharton,  9  Price,  301.  (8)   Thornton  v.  Adaaw^  ibid.  38.     i\w«- 

(2)  Exp.  Pilton,  1  B.  &  A.  369.  man  y.  HarreOy  6  C.  &  P.  225. 

(S)  Lytter  ▼.  Brown,  3  D.  &  R;  501.     1         (9)  Rand  v.  Vaughan,  I  Bing.  N.  C  767. 

C.  &  P.  121.  WaUon  y.  Main,  3  £sp.  N.  P.  C.  1 5.  Fvmeaua 

(4)  Ibid.  V.   Fotherhy,  4  Camp.  136.      Nort/tfield  v. 

(5)  Parry  ▼.  Duncan,  7  Bing.  243.  5  M.     Niyktingale,  Woodfidl  by  Harrison,  327< 
&P.  19.     M.  &M.  533.  (10)    WrfcA  ▼,  Afyert,  4  Camp.  368, 

(6)  Ibid.  (11)  Pitman  v.  JlarreU,  6  C.  &  P.  225< 

(7)  Ba€h  ▼.  Meatti  5  M.  &  S.  200;  (12)  Faw^Aan v.Doeif,  1  Esp.  N.P.C^  251* 

Pumoanx  v.  Fotherify,  4  Camp.  }S6, 
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FRAODOLXirx 

RxitOVAL. 

Averment  of 
the  presence  of 
a  constable. 

Acts  and  orders 
of  tenant  are 
admissible  «▼!• 
denoe  of  his 
own  firaud. 


Landlord,  in  an 
action  against  a 
stranger  for  as* 
sisting  a  tenant 
in  a  fraudulent 
removal,  must 
bring  bis  case 
within  the  first 
section. 

Judgment  of 
Mr.  Justice 
Bayley  in 
Brooke  r. 

NoaktB, 


Jurisdiction  of 
the  superior 
courts  not 
ousted  by  the 
inferior  courts. 


A  plea  under  stat  1 1  Geo.  2.  c  19.  tf.  7.  justifying  the  brisaking  open  a  lotk 
to  distrain  cattle>  which  have  been  fraudulently  removed  to  elude  a  distress 
for  rent,  must  aver  that  a  constable  was  present,  when  the  lock  was  broken.  ( 1 ) 

In  an  action  upon  stat.  1 1  Geo.  2.  c.  19.  s.  8«  against  a  defendant  for  aiding 
and  assisting  a  tenant  in  removing  and  concealing  his  cattle,  to  hinder  the 
landlord  from  distraining,  the  acts  and  orders  of  the  tenant  are  admissible 
evidence  of  his  own  fraud,  and  of  knowledge  on  the  part  of  the  defendant, 
if  by  other  evidence  he  is  proved  to  have  contributed  to  its  facility ;  and 
circumstances  of  suspicion  may  be  laid  before  the  jury  to  prove  such  a 
fraudulent  co-operation  as  the  legislature  contemplated.  (2) 

It  b  not  necessary  to  support  such  an  action,  that  it  should  be  proved 
that  a  distress  was  in  progress,  or  about  to  be  in  execution,  or  even  con- 
templated. It  is  enough,  if  the  rent  be  shewn  to  be  in  arrear,  and  that  the 
goods  have  been  removed  afterwards.  (S) 

In  an  action  founded  on  the  statute  against  a  party  for  aiding  and  asnatp 
ing  a  tenant  in  the  fraudulent  removal  of  his  goods,  with  intent  to  prevent 
the  landlord  distraining  them,  it  is  incumbent  on  the  landlord  not  only  to 
prove,  that  the  defendant  assisted  the  tenant  in  such  fraudulent  removal, 
but  also,  that  he  was  privy  to  the  fraudulent  intent  of  the  tenant    Thau, 
in  Brooke  v.  Noakes  (4)  Mr.  Justice  Bayley  said,  "  The  stat  11  Geo.  2. 
c  9.  s.  S.  is  remedial  as  well  as  penal.    It  is  remedial  so  far  as  it  enlarges 
the  remedy  which  the  landlord  had  against  his  tenant ;  but  it  is  so  far  penal 
that  the  landlord,  who  seeks  to  visit  a  third  party  with  the  penal  conse- 
quences of  the  act,  must  bring  the  case,  by  strict  proof,  within  the  words  of 
the  enacting  clause.     It  ought  to  have  been  proved,  therefore,  not  only  that 
the  defendant  assisted  in  the  removal  or  concealment  of  the  goods,  but  that 
he  gave  assistance  with  the  intent  to  prevent  the  landlord  from  distraining. 
Now,  here  there  was  no  evidence  which  ought  to  have  satisfied  the  jur^, 
that  the  defendant  assisted  in  the  removal  of  the  x»ttle.    If  the  fact  were 
so,  it  might  have  been  proved  by  Rickwood,  but  the  plaintiff  did  not  call 
him.  But,  independently  of  that,  I  think  that  the  defendant  ought  not  to  be 
visited  with  the  penal  consequences  of  this  act  of  parliament,  unless  it  be 
distinctly  shewn,  that  he  was  privy  to  the  fraudulent  intent,  with  which  the 
tenant's  cattle  were  removed." 

An  averment  in  a  declaration  on  the  stat  11  Geo.  2.  c  19.  s«3.  to  recover 
double  the  value  of  goods  removed,  in  order  to  prevent  a  distress,  that  a 
certain  sum  was  due  for  rent  before  the  goods  were  removed,  need  not  be 
precisely  proved  as  laid  (5) ;  and  the  notice  of  dbtress  which  alleged  a 
different  sum  to  be  due  was  held  immaterial.  (6) 

The  fourth  section  of  the  statute,  which  gives  a  summary  remedy  before 
two  magistrates,  provided  the  value  of  the  goods  shall  not  exceed  BOLy  does 
not  take  away  the  jurisdiction  of  the  superior  courts  (7) ;  the  remedy  given 
by  that  section  being  cumulative,  and  therefore  the  landlord  may  elect  at 
his  option,  which  course  may  be  most  convenient  to  himselfi  (8) 
Though  the  goods  be  worth  less  than  50/.,  the  landlord  is  not  confined 


(I)  RUh  ▼.  WooQey,  7  Bing.  651.  5  M< 
&  P.  663. 

(8)  Ibid.  SUjLfdey  v.  Wharton,  10  Price, 
138.     9  ibid.  301. 

(3)  Ibid.,  et  vide  Wbodgaie  t.  KntOehbuO, 
ST.  R.  154. 


(4)  8  B.  &  a  537.     S  Mi  &  R.570. 

(5)  Gwinnet  t.  PUUk/w,  S  T.  R.  643. 

(6)  Ibid. 

(7)  Bromley  r,  Holden,  M.  &  M.  1?5< 

(8)  SioMky  T.  fTkarton^  10  Price,  138.    S 
ibid.  301.     Batten  t.  Carew,  3  B.  &  C.  640. 
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to  his  remedy  by  application  to  two  magistrates.  (1)  And  the  fact»  that  the  F&auoulext 

landlord  in  the  first  instance  made  hb  complaint  before  the  magistrates^  will 

not  preclude  him  from  afterwards  maintaining  an  action.  (2) 


7«  The  Seizubk*  Tbx  Skiioeb. 

I.  Mode  (^  tailing  the  Distress, 

The  distress  can  be  made,  as  previously  observed,  either  by  the  landlord  Mods  or 
or  his  agent    If  the  landlord  himself  distrain  the  property,  he  should  go  ^^^|^" 
upon  the  premises  demised,  and  take  hold  of  some  piece  of  furniture,  or 
other  personal  chattel  found  therein,  and  say,  *'  I  take  this  table  (or  what- 
ever else  it  may  be)  in  the  name  of  all  the  other  goods  on  these  premises, 
as  a  distress  for  the  sum  of  £- rent,  due  to  me  at  ■  day  last** 

In  fact,  a  very  slight  expression  of  the  landlord's  intention  to  distrain  is  What  is  a  suf- 
Bufficient  to  commence  a  distress.  Thus,  where  the  plaintiff  was  possessed  ^^^^  «ei«ure. 
of  a  lathe,  which  was  in  the  shop  of  one  S.  The  latter  being  indebted  to 
his  landlord  (the  defendant)  for  rent,  and  the  plaintiff  being  about  to 
remove  the  lathe  (between  six  and  seven  o*clock  in  the  morning),  the 
defendant  interposed,  saying,  that  '*  he  would  not  suffer  that  or  any  of  the 
other  things  to  go  off  the  premises  till  his  rent  was  paid,"  and  then  left  the 
shop.  The  plaintiff,  however,  removed  the  lathe,  and  about  twelve  o'clock 
the  same  day  the  defendant  sent  a  broker  to  the  premises  to  distrain,  and 
followed  and  brought  back  the  lathe.  The  plaintiff  thereupon  sued  him  in 
trover  :  -—  It  was  held,  that  the  dbtress  being  commenced  by  the  landlord's 
saying  in  the  morning,  that  he  would  not  suffer  the  things  to  be  removed 
until  his  rent  was  paid,  and  completed  by  the  entry  of  the  broker  after- 
wards, the  landlord  had  a  right  to  take  and  bring  back  the  lathe^  which  had 
been  carried  away  in  the  meantime.  (3) 

Where  the  landlord's  agent  walked  round  a  demised  wharf,  left  a  written 
notice  that  he  had  distrained  goods  lying  there  for  rent,  and  that  they  would 
be  appraised  and  sold  if  not  replevied,  &c.  He  then  went  away>  leaving 
no  one  in  possession :  — ^  It  was  held  an  actual  seizure,  and  that  quitting  the 
premises  without  leaving  any  person  in  possession  was  no  abandonment 
as  between  landlord  and  tenant  in  an  action  for  an  excessive  distress  (4) ; 
but  it  seems,  that  it  Would  be  otherwise  as  against  third  persons.  (5) 

A  landlord's  broker  went  to  the  tenant's  house  and  pressed  for  payment 
of  rent  alleged  to  be  due,  and  SL  S«.  for  the  expenses  of  the  levy,  but 
touched  nothing  and  made  no  inventory.  The  tenant  paid  him  the  rent 
and  expenses  under  protest,  on  which  he  withdrew.  In  an  action  against 
the  landlord  for  an  excessive  distress  it  was  held,  that  the  defendant  could 
not  say,  that  there  had  been  no  actual  distress.  (6) 

Where  a  sheriff's  officer  executed  a  writ  of  fi,  ftu  by  going  to  the  Where  not  soeh 
house,  and  informing  the  debtor  he  came  to  levy  on  his  goods,  and  laying  !L^^  to  bar 

(1)  Bromky  ▼.  Holden,  M.  &  M.  175.  (4)  Swann  y.  Fabimuth  {Earl  o/),  3  M.  & 

(2)  HonefaU    ▼.   Jbavy^     1    Stark.    169.     R.  5S4.     8  B»  &  a  456. 
Holt's  N.  P.  C.  147.  (5)  Ibid. 

(3)  Wood  ▼.  NwM^  2  M.  &  P.  S7.     5        (6)  HuUkim  ▼.  Scott,  2  M.  &  W.  B09. 
Bing.  10. 
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The  Suiuee. 

the  rights  of 
the  landlord 
from  distrain- 
ing. 

Forcible  entry. 


Relinquish- 
ment at  dis- 
tress. 


Presence  of  a 
police  officer. 


his  hand  on  a  table  said,  ^<  I  take  this  table,"  and  then  locked  up  his  warrant 
in  the  table  drawer,  took  the  key  and  went  away>  withont  leaving  any 
person  in  possession,  and  after  the  ^  fa,  was  returnable,  the  landlord  dis- 
trained the  goods  for  rent : — It  was  held,  that  the  sheriff  could  not  maintain 
trespass  against  him.  (1) 

The  lessee  cannot  enter  a  house  to  distrain  if  the  door  be  not  open,  nor 
even  a  barn  (2),  nor  throw  down  any  gate  or  inclosure  to  get  at  a  dis- 
tress. (S)  But  he  may  make  an  aperture  in  a  partition  belonging  to  him- 
self and  in  his  own  occupation,  and  so  enter  the  premises  and  distrain. 
Thus,  it  was  held  that  trespass  would  not  lie  against  a  landlord  who  oc- 
cupied  an  apartment  over  a  mill  demised  to  his  tenant,  from  which  it  vfu 
divided  only  by  a  boarded  floor  without  any  ceiling,  for  taking  up  the  floor 
of  his  own  apartment,  and  entering  through  the  aperture  to  distrain  for 
rent  (4) 

In  a  distress  for  rent,  if  the  outer  door  be  open,  the  distrainer  may  justify 
breaking  open  an  inner  door  or  lock,  in  order  to  find  any  goods  which  are 
distrainable.  (5) 

If  a  distress  be  once  lawfully  made,  and  the  distrainer  be  afterwards 
forcibly  expelled,  he  may  it  seems,  with  the  assistance  of  a  police  officer, 
break  open  the  outer  door  in  order  to  renew  the  distress.  (6) 

Where  a  broker's  man  having^  taken  possession  of  property  under  a  dis* 
tress  for  rent^  after  remaining  two  days  left  the  house  in  a  state  of  great 
excitement,  bordering  on  insanity.  The  landlord  thinking  that  lus  leaving 
had  been  procured  by  the  drugging  of  his  liquor  by  the  parties  in  the 
house,  .but  which  was  not  proved,  six  days  after  broke  into  the  house  and 
took  away  the  goods,  without  any  previous  demand  of  admission:-*- It  was 
held,  that  he  had  no  right  to  enter  again  after  so  long  a  delay,  and  that  the 
owner  of  the  goods  might  maintain  trover  for  them*  (7) 

In  making  a  distress  for  rent,  circumstances  may  occur,  which  may  require 
the  presence  of  a  police  oflScer.  But  to  justify  the  landlord  in  calling  him 
in,  it  must  be  shewn  that  his  presence  was  rendered  necessary  either  from 
threats  of  resistance,  or  the  apprehension  of  violence,  &c  (8) 

It  is  uot  necessary  that  a  party  seizing  goods  fraudulently  removed 
(under  statute  II  Geo.  2.  c  19.  s.  7.)  should  first  call  to  his  assistance  an 
ordinary  peace  officer ;  it  is  sufficient,  if  he  be  assisted  by  a  person  appointed 
a  special  constable  for  the  occasion.  (9) 


WUSEX  A 

sxcoKB  Dis- 
tress MAT  Jl 
VAKiir. 


II.  Where  a  second  Distress  may  he  taken. 

By  the  common  law,  if  there  were  sufficient  property  upon  the  premises^ 
and  the  landlord  neglected  to  take  sufficient  distress,  he  could  not  agaia 
resort  to  the  tenant's  property  to  make  up  any  deficiency  in  the  first  dis- 


(1)  Bladu  ▼<  Arundak,  1  M.  &  S.  711 

(2)  Vin.  Abr.  Distress  (E.  2.). 
(S)  Co.  Litt.  161.  (a.) 

(4)  GinJd  r.  Bradstook,  4  Taunt  562. 
1$)  Brtmmingr.DcuiHyliuXi,  S.F,  61. (e.) 


(6)  Franambe  v.  Pinehe,  Esp.  N.  P.  S8?. 
Bradby  by  Adams,  95. 

(7)  RwieU  V.  Bider,  6  C.  A  P.  *>«• 

(8)  Skidmore  r.  Booth,  6  C.  &  P.  777. 

(9)  Cartwrifihiv,  Stkiik,  1  M.  &  Rob.  W4# 
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ti^e88.(l)    But  by  the  statute  17  Car.  2.  c7.  s.4.(2)  it  is  enacted,  that  Th»  Smdrk. 
-where  the  value  of  the  cattle  distrained  shall  not  be  found  to  be  of  the  full 
value  of  the  arrears  distrained  for,  the  party  to  whom  such  arrears  are  due, 
jiis  executors  or  administrators,  may  distrun  again  for  the  said  arrears. 

Where  rent  is  due  upon  several  days,  the  taking  of  a  distress  on  one  day  Bent  due  upon 

for  the  one  day  will  be  no  bar  to  the  taking  of  another  on  another  day  (3) ;  ■«^««*  ^7^ 
nor  does  it  matter  whether  the  first  distress  be  taken  for  the  rent  which  last 

became  due.  (4)     Where  cattle,  taken  and  impounded  as  a  distress,  die.  Where  cattle 

without  any  fault  or  neglect  in  the  distrainer,  there  he  may  lawfully  take  ^^ '^***"*^**^ 

another  distress  (5)  ;  but  not  if  the  distress  escape.  (6)  without  fiiult 

of  distrainee. 


III.  Things  which  can  and  cannot  be  distrained.  Thimos  whicb 

CAN  AMD  CAK- 


MOT  BS  DIS- 
Ta,AIMSO. 


1.  Generally, 

At  common  law,  there  are  six  sorts  of  things  which  are  not  distrainable :  GxiixaALLT. 
— - 1.  Things  annexed  to  the  freehold ;  2.  Things  delivered  to  a  person  ex* 
ercising  a  public  trade,  to  be  carried,  wrought,  worked  up,  or  managed  in 
the  way  of  his  trade  or  employ  ;  S.  Cocks  or  sheaves  of  com  ;  4.  Things  in 
actual  use ;  5.  Beasts  of  the  plough  and  instruments  of  husbandry ;  6.  The 
instruments  of  a  man's  trade  or  profession. 

The  first  four  sorts  were  absolutely  free  from  distress,  and  could  not  be 
distrained,  even  though  there  were  no  other  goods  besides. 
•    The  last  two  were  only  exempt  stdr  modoy  that  is,  upon  a  supposition,  that 
there  was  a  sufiicient  distress  besides. 


2.  Fixtures. 

*<  Things  annexed  to  the  freehold,  as  furnaces,  mill-stones,  or  chimney*  FixTuaxs. 
pieces,  cannot  be  distrained,  because  they  cannot  be  taken  away  without 
^oing  injury  to  the  freehold,  which  the  law  will  not  allow."  (7)     And  this 
privilege  extends  to  things  which  the  tenant  will  not  be  allowed  to  remove 
from  the  premises,  by  reason  of  their  being  considered  as  annexed  to  the 
freehold,  though  they  be  not  affixed  to  it ;  for  even  if  a  mill-stone  be  taken  Mill-stone, 
out  of  its  proper  place  to  be  picked,  it  cannot  be  distrained,  because  such 
removal  is  of  necessity,  and  it  is  still  part  of  the  mill ;  nor  can  a  smith's  Smith's  anTil. 
anvil  on  which  he  works  be  distrained,  though  it  be  not  fastened  by  nails, 
for  it  is  accounted  part  of  the  forge.  (8) 

A  kiln  cannot  be  distrained  (9),  and  it  is  questionable  whether  machinery  A  kihi. 
fixed  by  bolts  to  the  floor  of  a  factory  can  be  distrained  for  rent  (10) 

(1 )  Anon,  F.  Moore,  7.    Anon.  Cro.  Ela.         (6)   Vaaper  v.  Eddowesj  I  Ld.  Raym.  720. 
.13.      Wattii  T.  Savin,  2  Lutir.  1536,  (7)  Co.  Litt.  47.  (b.)      Simp$on  y.  Har* 

(2)  Extended  to  Wales  and  the  counties  toppt  Willes,512.      Winn  ▼.  Ingilby  (Beurt,)^ 
palatine,  19  Car.  2.  c.  5.  5  B.  &  A.  625. 

(3)  Anon,  F.  Moore,  7.  (8)  Bro.  Abr.  Distress,  pi.  23. 

(4)  Pamer  ▼.  Stabick,  1  Sid.  44.  (9)  NibUt  ▼.  Smith,  4  T.  R«  504. 

(5)  Anon,  Dyer,  280.  (b.)  pi  14.    Foiper  (10)  DuekY,  BroddyU,  M*Qel.  217.     IS 
V.  Eddowu,    1  U.    RaytD.  720.       1  Salk.  Pjrice,  459. 

848.    Holt,256.    11  Mod.  21.    12  ibid.  658. 


1342  DISTRESS. 

Tbc  Sucuftx.  Iron  salt-pans  placed  on  a  frame  of  brick,  and  used  in  the  boiling  of  sal^ 

Iron  salt-pans.  ^*og  parcel  of  such  worics,  are  fixtures.  (1 ) 

Distinction  be-  There  is  a  distiDction  in  this  respect  between  a  distress  and  an  execution ; 

tween  a  distress  for  under  the  latter,  fixtures,  which  would  be  removable  by  the  defendant, 

tion  f^pecUnff  ^  between  him  and  his  lessor,  may  be  seized  (2) ;  and  so  may  growing 

fixtures.  com  (3),  though  neither  the  tenant's  fixtures,  nor  the  growing  com,  would 

at  common  law  have  been  distrainable.  (4) 


3.  Com  and  growing  Crops. 


Cosh  anv 

oaowixo 


Under  the  principles  of  the  common  law,  grain  or  flour  could  not  be 
Caovs.  taken   out  of  a  sack,  or  hay  from  a  bam,  because  the  quantity  taken 

could  not  be  ascertained  (5) ;  nor  com  in  the  sheaf,  because  the  grain  must 

be  shed  and  scattered  by  removal,  unless  indeed  it  were  found  in  a  cart,  in 

which  it  could  be  removed  without  further  injury  or  loss ;  to  remedy  which 

Sut,  s  Will  &    defects,  it  was  enacted  by  stat  2  Will.  &  M.  c  5.  s.  8.,  that  sheaves  or  cocks 

of  com,  or  loose  corn  and  hay  lying  upon  any  part  of  the  land  charged 
with  the  rent,  may  be  seized,  secured,  and  locked  up  in  the  place  where 
found,  in  the  nature  of  a  distress,  until  replevied  or  sold ;  but  the  same 
must  not  be  removed  to  the  damage  of  the  owner  from  such  place. 

Standing  crops  cannot  be  distrained  upon  under  a  clause  in  an  annuity 
deed,  giving  a  power  to  enter  and  distrain  for  arrears  in  like  manner  as  for 
arrears  of  rent.  Thus,  in  Miller  v.  Green  [in  error) (6),  where  T.  granted  an 
annuity  charged  upon  certain  premises,  with  a  power,  in  case  the  annuity- 
should  be  in  arrear,  to  enter  upon  the  premises  and  distrain  for  the  annuity, 
<<  and  the  distress  then  and  there  to  detain,  manage,  sell,  and  dispose  of,  in 
the  same  manner  and  in  all  respects  as  distresses  for  rents  reserved  upon 
leases  for  years  might  be  detained,  managed,  sold,  and  disposed  of,  and  as  if 
the  annuity  were  a  rent  reserved  upon  a  lease  : "  —  It  was  held,  that  grow- 
ing crops  could  not  be  distrained  under  this  power. 
Stat.  11  Gef}.2,  By  Stat  11  Geo. 2.  c.  19.  s.8.>  '^ every  lessor  or  landlord,  lessors  or  land- 
C.19.S.S.  lords,  or  his,  her,  or  their  steward,  bailiff,  receiver,  or  other  person  or 

distrain  stock  Persons  empowered  by  him,  her,  or  them,  to  take  and  seize,  as  a  distress 
or  cattle  on  tbe|  for  arrears  of  rent,  any  cattle  or  stock  of  their  respective  tenant  or  tenants, 
r«OT  o?    ![  *'"  feeding  or  depasturing  upon  any  common,  appendant  or  appurtenant,  or  any 

ways  belonging  to  all  or  any  part  of  the  premises  demised  or  holden,  and 
also  to  take  and  seize  all  sorts  of  com  and  grass,  hops,  roots,  fraits,  pulse, 
or  other  product  whatsoever,  which  shall  be  growing  on  any  part  of  the 
estates  so  demised  or  holden,  as  a  distress  for  arrears  of  rent,  and  the  same 
to  cut,  gather,  make,  cure,  carry;  and  lay  up,  when  ripe,  in  the  bams,  or 
other  proper  place  on  the  premises  so  demised  or  holden ;  and  in  case  there 
shall  be  no  bam  or  proper  place  on  the  premises  so  demised  or  holden,  then 
in  any  other  bam  or  proper  place  which  such  lessor  or  landlord,  lessors  or 
landlords,  shall  hire  or  otherwise  procure  for  that  purpose,  and  as  near  as 

(1)  Man^fiM  (Emiof)  v,  BlaeXbume,  6        (3)  Ibid. 

Bing.  N.  a  426.  (4)  1  Smith's  Leading  Cases,  19S. 

(2)  FboU'M    ease,  1  Salk.  368.      Lawtcm        (5)  1  RoL  Abr.  Distres(H.),  667. 

T.  Lawton,  3  Atk.  13.  Sionr  t.  Ftcater,  S  (6)  S  Tyrw.  1.  S  C.  &  J.  143.  8  Bm^ 
B.  &  C  368.  92.     1  M.  &  Sc  199, 
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may  be  to  the  premises ;  and  in  convenient  time  to  appraise,  sell,  or  other-    The  Smiuek, 

"wise  dispose  of  the  same,  towards  satisfaction  of  the  rent  for  which  such 

distress  shall  have  been  taken,  and  of  the  charges  of  such  distress,  apprais- 

ment,  and  sale,  in  the  same  manner  as  other  goods  and  chattels  may  be 

seized,  distrained,  and  disposed  of,  and  the  appraisement  thereof  to  be  taken 

irhen  cut,  gathered^  cured,  and  made,  and  not  before." 

By  s.  9.,  ^*  notice  of  the  place  where  the  goods  and  chattels  so  distrained  Sect  9. 
shall  be  lodged  or  deposited,  shall^  within  the  space  of  one  week  after  the  Tenants  to  have 
lodging  or  depositing  thereof  in  such  place,  be  given  to  such  lessee  or  pj^^g^^^u 
tenant,  or  left  at  the  last  place  of  his  or  her  abode ;  and  that  if  after  any  dis-  distress  is 
tress  for  arrears  of  rent  so  taken,  of  com,  grass,  hops,  roots,  fruits,  pulse,  or  ^^ff^. 
other  product  which  shall  be  growing  as  aforesaid,  and  at  any  time  before 
the  same  shall  be  ripe  and  cut,  cured,  or  gathered,  the  tenant  or  lessee,  his 
or  her  executors,  administrators,  or  assigns,  shall  pay,  or  cause  to  be  paid  to 
the  lessor  or  landlord,  lessors  or  landlords  for  whom  such  distress  shall  be 
taken,  or  to  the  steward  or  other  person  usually  employed  to  receive  the 
rent  of  such  lessor  or  lessors,  landlord  or  landlords,  the  whole  rent  which 
shall  then  be  in  arrear,  together  with  the  full  costs  and  charges  of  making 
such  distress,  and  which  shall  have  been  occasioned  thereby,  that  then,  and 
upon  such  payment,  or  lawful  tender  thereof  actually  made,  whereby  the 
end  of  such  dbtress  will  be  fully  answered,  the  same  and  every  part  thereof 
shall  cease  ;  and  the  com,  grass,  hops,  roots,  fruits,  pulse,  or  other  product  Distress  of  com, 
so  distrained,  shall  be  delivered  up  to   the  lessee  or  tenant,  his  or  her  **•  *?  *^®*?J  ^ 
executors,  administrators,  or  assigns,  any  thing  hereinbefore  contained  to  before  it  be  cut. 
the  contrary  notwithstanding." 

The  words,  <<  other  product,"  apply  only  to  other  product  of  a  nature  Definition  of 
similar  to  the  things  specified,  that  is  to  say,  product  to  which  the  process  ^J^^  words, 
of  ripening,  and  being  cut,  gathered,  made,  and  laid  up  when  ripe  is  in-  duct." 
cidental. 

Therefore  trees,  shrubs,  and  plants  growing  in  a  nurseryman's  ground, 
and  removable  by  the  tenant  from  time  to  time,  are  not  distrainable  for 
rent,  under  stat.  11  Geo.  2.  c  19.  s.  8.  (1) 

By  stat  56  Geo.  3.  c  50.  s.  6.,  <'  in  all  cases  where  any  purchaser  or  Stat  56  Geo.  s. 
purchasers  of  any  crop  or  produce  hereinbefore  .mentioned  shall  have  ^*  ^*  "*  ^* 
entered  into  any  agreement  with  such  sheriff  or  other  officer,  touching  the*~*J  T*"^  J®* 
use  and  expenditure  thereof  on  lands  let  to  farm,  it  shall  not  be  lawful  for  rent  on  pur- 
the  owner  or  landlord  of  such  lands  to  distrain  for  any  rent  on  any  com,  «'»"«"  #L*"^* 
hay,  straw,  or  other  produce  thereof,  which,  at  the  time  of  such  sale  and  the  the  soil*  or  other 
execution  of  such  agreement  entered  into  under  the  provisions  of  this  act,  things  sold  sub* 
shall  have  been  severed  from  the  soil,  and  sold,  subject  to  such  agreement,  ^^^J^  ^B'^^ 
by  such  sheriff  or  other  officer;  nor  on  any  turnips,  whether  drawn  or 
growing,  if  sold  according  to  the  provisions  of  this  act ;  nor  on  any  horses, 
.  sheep,  or  other  cattle,  nor  on  any  beast  whatsoever,  nor  on  any  waggons, 
carts,  or  other  implements  of  husbandry,  which  any  person  or  persons  shall 
employ,  keep,  or  use  on  such  lands,  for  the  purpose  of  thrashing  put,  carry- 
ing or  consuming  any  such  com,  hay,  straw,  turnips,  or  other  produce, 
under  the  provisions  of  the  act,  and  the  agreement  or  agreements  directed  » 


(1)  Clark  V.  Cahertp'3  Moore,  96^     Clark  y.  Gaskarth,  2  ibid.  491.    8  Taunt.  4S1. 
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after  having 
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execution. 


to  be  entered  into  between  the  sheriff  or  other  officer,  and  the  purchaser  or 
purchasers  of  such  crops  and  produce,  as  hereinbefore  are  mentioned." 

S.  7*  enacts,  **  that  no  sheriff  or  other  officer  shall  by  virtue  of  any  pro* 
cess  whatsoever,  sell  or  dispose  of  any  clover,  rye-grass,  or  any  artifieiai 
grass  or  grasses  whatsoever,  which  shall  be  newly  sown,  or  be  growing  under 
any  crop  of  standing  com*" 

But  it  has  been  provided  by  s.  8.,  *'  that  this  statute  shall  not  extend  to 
any  straw,  turnips,  or  other  articles,  which  the  tenant  may  remove  from  tlie 
farm  consistently  with  some  contract  in  writing." 

A  tenant's  growing  crops,  taken  in  execution  and  sold,  and  remaining  od 
the  premises  a  reasonable  time  for  the  purpose  of  being  reaped,  are  not 
distrainable  by  the  landlord  for  rent  become  due  after  the  taking  in 
execution.  (1) 

And  where  such  crops  having  been  so  taken,  sold,  and  left  on  the  premises, 
and  the  arrears  of  rent  paid,  pursuant  to  stat.  8  Anne,  c  14.  s.  1.,  the  land* 
lord  cannot  distrain  them  for  rent  subsequently  due,  on  the  ground,  that  the 
purchaser  has  not  entered  into  the  agreement  with  the  sheriff,  to  use  and 
expend  the  produce  in  a  proper  manner^  directed  by  stat.  66  Geo.  S.  c.50. 
8. 3. ;  nor  is  he  entitled  to  presume,  from  the  absence  of  such  agreement, 
that  the  straw  of  suoh  crops  was  sold  for  the  purpose  of  being  carried  off 
the  land,  contrary  to  the  first  section  of  such  statute.  (2) 

Where  a  landlord  seized  and  sold  under  a  distress  for  rent  growing  crops, 
which  were  afterwards  taken  away  by  the  purchaser,  and  it  appeared  thai 
they  were  sold  for  the  full  value  which  they  would  have  fetched,  if  sold  at  the 
proper  time,  and  the  rent  proved  to  be  due  exceeded  the  amount  for  which 
the  crops  sold :  —  It  was  held,  in  trover  by  the  tenant,  that  he  was  entitled 
to  nominal  damages  only.  (3) 


Tmiras  deli- 

VKRXD  IV  THX 

Wat  OF  Trade. 

Things  deliver- 
ed to  a  person 
exercising  a 
public  trade,  to 
be  carried, 
wrought,  work* 
ed  up,  or  man- 
aged in  the  way 
of  his  trade  or 
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Farriers. 
Weavers. 
Tailors. 
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beast  in  the 
custody  of  a 
butcher. 

Definition  of 

the  words 

<*  public  trade." 


IV.  Tilings  delivered  in  the  Way  of  Trade, 

In  Simpson  v.  Hartopp  (4)  Chief  Justice  Wilies  said,  "  Things  sent  of 
delivered  to  a  person  exercising  a  trade,  to  be  carried,  wrought,  or  manu* 
factured  in  the  way  of  his  trade,  as  a  horse  in  a  smith's  shop,  mateKals  sent 
to  a  weaver,  or  cloth  to  a  tailor  to  be  made  up,  are  privileged  for  the  sake 
of  trade  and  commerce,  which  could  not  be  carried  on,  if  such  things  under 
these  circumstances,  could  be  distrained  for  rent  due  from  the  person  in 
whose  custody  they  are." 

The  carcass  of  a  beast  in  the  ctistody  of  a  butcher,  sent  to  him  for  the 
purpose  of  being  slaughtered  for  the  sender,  is  privileged  from  distress.  (5) 
Notwithstanding  the  sender  be  also  a  butcher.  (6) 

In  the  foregoing  case  it  was  contended,  that  in  order  to  protect  the  pro* 
perty  from  distress,  it  was  requisite  that  the  trade  should  be  public,  and 
that  taking  in  the  cattle  of  others  to  slaughter  must  be  essential  to  it,  and 
that  the  trade  of  a  Butcher  was  not  public  in  the  sense  of  the  words  which 


(1)  GmlUam  v.  Barker,  1  Price,  274. 

(2)  Ifriffht  r.Dewet,  I  A.  &  £.  641. 

(3)  Proudhve  v.  TVmlow,  1  C.  &  M.326. 

(4)  Wilies,  512. 


(5)  Brown  v.  Shewll,  2  A.  &  £.  138. 
N.  &  M.  277. 
(G)  Ibid. 
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the  excepted  rule  of  priyilege  from  distress  requii'es ;  upon  which  Lord   Thi  Semuks. 
Denman  observed,  "  Observations  have  been  made  on  the  word  pubUcj 
which  occurs  in  Gidnmrn  v*  HurH  (1) ;  but  we  must  not  insist  upon  this 
word  so  strictly  as  to  hold,  that  it  comprehends  oidy  such  trades  as  are 
commonly  called  public,  like  those  of  an  innkeeper  or  a  weaver/' 

Goods  carried  to  be  weighed,  even  at  a  private  beam,  if  in  the  way  of  Goods  carried 
trade,  or  a  horse  that  has  carried  com  to  a  mill  to  be  ground,  and  during  ^  ^pJi^^ 
the  grinding  of  the  com  is  tied  to  the  mill  door,  are  privileged  from  distress  beam, 
for  rent     Goods  in  a  public  fair  cannot  be  distrained,  unless  it  be  for  Public  fair, 
toll  due  from  their  owner  (9) ;  nor  a  horse  which  carries  com  to  a  market, 
and  is  placed  for  a  time  in  a  private  yard.  (S)    It  has  been  held,  that  if  Cattle  depaa- 
cattle  be  put  to  stand  or  depasture  in  a  place  on  their  way  to  the  market,  during  on  their 
but  remote  from  it,  they  may  be  distrained  by  the  landlord  for  his  rent, 
although  he  had  notice  of  their  being  there,  and  consented  to  it;  for  such 
parol  license  is  no  waver  of  the  right  of  dbtress  without  an  express  agree- 
ment to  that  effect.  (4)    But  if  such  consent  be  deceitfully  given  for  the 
purpose  of  obtaining  a  distress,  equity  will  relieve  upon  the  ground  of 
fraud.  (5) 

Goods  deposited  upon  the  premises  of  an  auctioneer  for  the  purposes  of  Auction  mart 
sale,  are  privileged  from  being  distrained  for  the  rent  of  those  premises  (6), 
because,  it  is  interest  reipubliea  to  bring  buyers  and  sellers  together  at  ^xed 
pUces,  where  goods  may  be  brought  for  the  purposes  of  sale  and  exchange. 
.This  privilege  is,  therefore,  of  great  importance  to  the  seller  of  goods,  who 
should  not  be  exposed  to  the  risk  of  losing  them  from  the  default  of  the 
parties,  on  whose  premises  they  may  be  deposited  for  that  purpose ;  besides 
which,  the  exemption  from  liability  to  distress  in  a  case  of  this  sort  occasions 
no  hardship,  as  the  privilege  is  generaUy  applicable  to  goods,  whidino  man 
could  possibly  suppose  to  be  the  property  of  the  individual  from  whom  the 
rent  is  due. 

Goods  are  privileged  from  distress  while  in  the  hands  of  a  common   Common  car- 
carrier  ;  and  even  a  private  person  undertaking  to  carry  them  for  hire  is,  "^'* 
pro  hoc  vice,  considered  as  a  carrier,  and  the  goods  are  protected  while  Bailee, 
they  remain  in  his  possession.  (7)    Goods  landed  at  a  wharf,  and  deposited 
in  a  warehouse  there  (9),  cannot  be  distrained  for  the  rent  of  the  ware- 
house; and  it  is  immaterial,  whether  they  are  deposited  by  the  principal  or 
his  factor.  (9)     Neither  can  goods  of  the  principal  in  the  hands  of  his  Factor, 
factor  be  distrained  by  the  landlord  for  the  rent  of  the  factor's  premises.  (10) 

Corn  sent  to  a  factor  for  sale,  and  deposited  by  him  in  the  warehouse  of 
a  granary  keeper^  he  not  having  any  warehouse  of  his  own,  is  under  the 
same  protection  against  a  distress  for  rent,  as  if  it  were  deposited  in  a  ware- 
house belonging  to  the  factor  himself.  (11) 

Cattle  belonging  to  a  drover  on  their  way  to  market  for  the  purpose  of  Cattle  belong- 
belng  sold  there,  and  put  to  graze  for  the  night,  immediately  before  the  "*«***•  ^^*'- 

(1)  1  Salk.249.  (6)  Jdam  ▼.  Grane,   1  C.  &  M    380. 
(S)   OtbuMtoH  ▼.  JamBt,  2  Ltttw.  1380.           S  Tyrw,  326. 

(3)  Bede  v.  Bwrley,  Cro.  Eliz.  596.  (7)  GiOxmrn  v.  Hur$t,  1  Salk.  249. 

(4)  F<iwke$  V.  Jbye«,  3  Lev.  260.    2  Lutw.  (8)  Franeit  t.  Wyatt,  3  Burr.  1502. 
1161.      2  Vem.  131.,   Bed  ride  Nugent  v.  (9)   Thompton  v.  MathUer,  I  Bmg,  283, 
Kirwan,  poet,  1346.  1350,  fi.  (2.)  (10)   Gibnan  ▼.  Elton,  3  B.  &  B.  75. 

(5)  Ibid.  (II)  Matthias  t.  Mesnard,  2  C.  &  P.  353. 
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moroiDg  OQ  which  the  market  is  to  be  held,  are  privileged  from  distress  by 
the  landlord  of  the  locus  in  quo  for  rent  due  out  of  that  place.  Thua,  Mr. 
Justice  Burton  in  Nugent  v.  Kirwan(l)  observed,  "  The  whole  authorities 
taken  together,  and  now  subsisting  on  the  subject,  amount,  as  it  appears  to 
me,  to  the  establishment  of  this  proposition,  viz.  that  cattle,  in  their  trans- 
mission to  a  public  market  for  the  purpose  of  sale  there,  are  to  be  protected 
from  distress  on  the  same  principle  that  goods  transmitted  for  manufacture 
or  other  purposes  of  trade  are  «o  protected,  and  thus  falling  within  the 
reason  of  Read  v.  Burley  (2)  and  Gisboum  v.  HursL"  (3) 

Although  the  goods  of  a  guest  at  a  public  inn  are  privileged  from  distress 
because  sueh  a  place  is  pubUci  JuriSy  and  all  men  have  a  right  to  use  it 
without  molestation  (4) ;  yet  this  exemption  does  not  extend  to  the  case  of 
a  chariot  standing  in  the  coach-house  of  a  livery^-stable^keeper,  for  that  is 
not  a  common  inn,  and  the  hire  of  its  standing  may  be  considered  as  part 
of  the  profits  of  the  premises.  (5)  The  goods  to  be  exempted  from  distress 
must  also  be  within  the  very  precincts  of  the  inn,  and  not  on  other  premises 
at  a  distance  belonging  to  il*(6)  And  even  within  the  inn  itself,  the 
exemption  does  not  extend  to  the  goods  of  a  person  dwelling  therein  as  a 
tenant,  rather  than  a  guest  (7) 

An  implement  of  trade,  e.  g.  a  threshing  machine,  not  a  fixture,  is  liable 
to  a  distress  for  rent,  .unless  in  actual  use  at  the  time,  or,  if  there  be  no 
other  suiBcient  distress  upon  the  premises.  (8) 

Thus,  where  the  plaintifi^let  to  one  J.  S.  a  threshing  machine;  who  on 
Saturday  afternoon  ceased  working  it,  and  the  plaintiff'  having  a  considerable 
distance  to  convey  it  home,  it  was  left  on  the  premises  of  J.  S.  till  the  follow- 
ing Monday  morning,  when  it  was  distrained  by  the  landlord  for  rent: —  It 
was  held,  that  in  the  absence  of  proof  of  sufficient  distress  nUunde^  the 
machine  was  well  taken.  (9) 

In  Woodv.  Clarke  (10)  it  was  held,  that  materials  delivered  by  a  manufac- 
turer to  a  weaver,  to  be  by  him  manufactured  at  his  own  home,  are  privileged 
from  distress  for  rent  due  from  the  weaver  to  his  landlord  ;  but  a  frame  or 
other  machinery  delivered  by  the  manufacturer  to  the  weaver,  together  with 
the  materials  for  the  purpose  of  being  used  in  the  weaver's  house  in  the  manu- 
facture of  such  materials,  is  not  privileged,  unless  there  be  other  goods  upon 
the  premises  sufficient  to  satisfy  the  rent  due^  Lord  Lyndhurst  observing, 
<<This  case  does  not  turn  upon  the  privilege  of  a  workman  in  respect  of  the 
implements  and  machinery  by  which  his  trade  is  to  be  carried  on,  but  upon 
the  privilege  of  the  person  by  whom  the  workman  is  employed.  The  plain- 
tifis,  who  were  the  employers,  furnished  the  workman,  not  only  wiUi  the 
materials  upon  which  he  was  to  work,  but  also  with  the  machinery  by  which  the 
materials  were  to  be  worked  up.  The  question  is  as  to  the  extent  of  the 
employer's  privilege,  whether  it  is  confined  to  the  materials  which  he  sup- 


(1)  1  Jebb  &  Symes  (Irish),  97. 

(2)  Cro.  Elic  549. 

(3)  1  Salk.  249.  In  stating  facte  to  bring 
a  case  within  this  privilege,  a  pleading  vhich 
shews  the  stoppage  to  have  been,  not  an 
abuse,  but  a  fair  and  reasonable  use  of  the 
privilege,  without  shewing  the  stoppage  to 
have  been  absolutely  necessary,  is  good  upon 
general  demurrer.  Nugent  v.  Kirwan^  1  Jebb 
&  Symes  (Irish),  97. 


(4)  Rolnnton  v.  Walter,  3  Bulst  969. 

(5)  Franeig  v.  Wgatt,  3  Burr.  1498.    1  W. 
Black,  483. 

(6)  Crosier  t.  Tomlineon,   Barnes,    472. 
cit.  3  Burr.  1500. 

(7)  Francis  v.   Wyatt,  1  W,  Black,  484. 

(8)  Fenton  v.  Logan,  3  M.  &  Sc.  82.     9 
Bing.  676. 

(9)  Ibid. 

(10)  1  C.  &  J.  484.,  et  vide  1  Tyrv.  315. 
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plies,  or  extends  also  to  the  machinery  by  which  the  working  up  is  effected.  Tbs  Suiuek. 
It  appeiurs  to  me  that  it  is  confined  to  tJie  materials,  and  does  not  include  Judgment  of 
the  machinery.   The  instances  put  in  the  books,  as  to  this  head  of  privilege,  ^^  Lynd- 
apply  to  the  materials  only,  and  not  to  the  machinery.     Coke  upon  Lit*  y^^^)^ 
tleton  (1)>  in  enumerating  the  things  which  are  exempt,  mentions  (amongst 
others)  materials  in  a  weaver's  shop,  for  the  making  of  cloth,  but  is  wholly  ^ 

silent  as  to  the  machinery  by  which  the  cloth  is  to  be  made.  It  cannot 
be  said  that,  under  the  term  materidUy  machinery  would  be  included." 
**None  of  the  cases  go  beyond  this,  that  the  material  to  be  worked  upon  is 
privileged,  that  the  conveyance  by  which  it  is  carried  to  and  from  the 
place  of  manufacture  is  privileged,  that  it  is  privileged  in  the  hands  of 
a  carrier  whilst  he  is  carrying  it,  in  the  hands  of  a  factor  to  whom  it 
18  consigned,  and  in  the  hands  and  warehouse  of  a  wharfinger  where  it 
is  lodged  and  deposited  by  the  factor.  There  is  no  case  or  dietufn, 
that  the  machinery  by  which  it  is  to  be  manufactured  is  included  in  the 
privilege.  The  only  colour  for  including  it,  seems  to  arise  from  the  use  of 
the  word  managed  in  Gishoum  v.  Hurst  (2) ;  but  that  appears  to  apply  only 
to  the  management  of  the  material  in  its  original  or  wrought  state, 
and  to  the  machinery  or  engine  by  which  it  is  wrought  The  case 
of  Gorton  v.  JFalkner(S)  comes  so  near  to  the  present,  and  differs  from 
it  by  such  minute  points  of  distinction,  that  it  is  a  strong  authority  to 
shew,  that  the  privilege  is  confined  to  the  material,  and  that  it  has  been 
the  common  understanding  that  it  did  not  extend  under  any  circumstances 
to  the  machinery.  It  might  have  been  said  in  Simpson  v.  Hartopp  (4),  that 
it  was  for  the  benefit  of  trade  and  commerce  that  the  owner  of  a  loom,  who 
let  it  to  a  workman,  should  have  the  privilege  of  having  it  protected  from 
distress ;  and,  as  that  action  was  brought  by  the  owner  of  the  loom,  it  is 
probable  that  this  privilege  would  have  been  insisted  on,  had  it  been  thought 
tenable.  That  case  is  important,  because  it  shews  an  inclination,  at  that 
distance  of  time,  to  clothe  the  machinery  with  a  general  and  unqualified  pro- 
tection ;  and  yet,  from  that  period  to  the  present,  it  is  singular,  that  the  mode 
pursued  in  this  case,  so  obvious  and  simple  if  available,  should  never  have  been 
adopted.  Gorton  v.  Palkner  improved  upon  the  attempt  made  in  Simpson 
V.  Hartopp*  The  loom  was  lent  not  let;  it  was  not  lent  for  any  definite 
time,  so  that  the  owner  might  resume  it  when  he  thought  proper,  and  it 
was  only  to  be  used  for  the  owner.  The  sole  difference  between  that  case 
and  the  present  is,  that  the  loan  in  that  case  was  general,  and  not  for  a  par- 
ticular transaction,  and  that  it  is  not  there  expressly  stated,  that  the  owner 
of  the  loom  was  to  find  materiab.  But  neither  of  these  circumstances 
appears  to  us  to  make  any  material  distinction."  ^*  Although  this  may  also 
be  the  case  where  the  privilege  is  clear  and  its  extent  ascertained,  we  think 
it  not  an  immaterial  consideration,  when  the  extent  of  the  privilege  is  the 
point  to  be  determined.  We  are  therefore  of  opinion,  that  the  privilege  from 
distress  for  rent  does  not  extend  to  the  machinery  of  the  employer,  because 
there  is  no  decision  and  no  dictum  that  such  a  privilege  exists ;  because  it 
is  not  necessary  for  the  protection  of  trade  that  it  should  exist  (upon  prin- 
ciple, it  would  equally  extend  to  any  machinery  lent,  though  not  lent  by  the 

(1)  47.  (a.)  (3)  4 T.R. 565. 

(2)  1  Sdk.  249.  (4)  Willes,  512. 
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Tbx  Skuuee. 


Goods  of  a 
stranger  when 
not  privileged. 


Judgment  of 
Lord  Denman 
in  Mu^ntUt  v. 
Gregory, 


employer,  and  to  which  it  has  been  decided  that  it  does  not  extend);  and 
because  the  whole  premises  out  of  which  the  rent  issued  might  be  inclu- 
sively occupied  and  entirely  filled  by  the  machinery  for  which  the  privilege 
is  claimed/' 

In  MuspraU  v.  Gregory  (I)  it  appeared,  that  salt  was  manufactured  and 
publicly  sold  at  certain  salt  works,  and  carried  away  in  boats  of  the  pur- 
chaser, which  came  for  the  purpose  of  being  loaded  with  it,  into  a  cut  or 
'  canal  on  the  premises,  communicating  with  a  public  navigation.  The  boat 
of  the  plaintiiT,  an  alkali  manufacturer,  was  lying  in  this  cut  or  canal  for 
the  purpose  of  receiving  and  carrying  away  salt  bought  by  him  for  the  pur- 
poses of  his  manufacture: — It  was  held,  on  error,  that  the  boat  was  not 
privileged  from  distress  for  arrears  of  an  annuity  issuing  out  of  the  land  on 
which  the  salt  works  were  erected,  and  granted  by  the  manufacturer  aod 
seller  of  the  salt ;  Lord  Denman  observing,  **  The  acknowledged  head  of 
exemption,  which  approaches  nearest  to  the  present  case,  is  the  second  of 
those  specified  by  Lord  Chief  Justice  Willes  in  the  case  of  Simpson  v.  Har- 
topp  (2),  viz.  things  delivered  to  a  person  exercising  a  public  trade,  to  be 
carried,  wrought,  or  managed  in  the  way  of  his  trade  or  business.  Such 
are  the  cases  of  goods  delivered  to  tradesmen,  artificers,  carriers,  factors, 
wharfingers,  auctioneers,  carcass-butchers,  and  the  like.  Now,  admitting 
that  the  business  of  the  salt  works  carried  on  by  the  tenant  of  the  land,  was 
a  public  trade  within  the  meaning  of  the  second  example  mentioned  by  the 
Lord  Chief  Justice  Willes,  being  open  to  the  dealings  of  all  persons  indis- 
criminately, it  is  to  be  observed,  in  the  first  place,  that  the  plaintiff's  boat 
was  not  delivered  to  a  person  exercising  that  business.  It  was  never  placed 
under  his  charge  or  in  his  custody,  but  was  left  by  the  owner,  for  his  own 
convenience,  in  the  place  where  it  was  distrained ;  nor  was  it  brought  or 
left  there  for  the  purpose  of  being  taken  care  of,  managed,  or  in  any  way 
dealt  with,  or,  so  far  as  appears,  of  being  loaded,  by  the  tenant  of  the  land. 
The  case,  therefore,  is  not  analogous  to  the  example." 

<^  Being  unable  to  find  any  acknowledged  class  of  exemptions  under 
which  the  present  case  can  be  ranged,  or  to  which  it  can,  by  fair  analogy, 
be  compared,  we  think  that  the  privilege  contended  for  ought  not  to  be 
allowed,  and  that  the  judgment  of  the  court  of  Exchequer  ought  to  be 
affirmed." 


y.  Tilings  in  ctctual  Use* 


Things  in  ac- 
tual Use. 


Things  in  actual  use,  as  a  horse  upon  which  a  man  is  riding,  or  an  axe  m 
the  hands  of  a  man  who  is  cutting  wood,  and  the  like,  are  privileged  from 
distress,  in  order  to  prevent  a  breach  of  the  peace  which  might  be  occa- 
sioned by  an  attempt  to  distrain  them.  (3) 
Stocking  loom.       In  trover  for  a  stocking  loom  which  had  been  distrained  for  rent,  where 

it  appeared  that  an  apprentice  was  using  the  loom  at  the  time  it  was  taken, 
the  court  held,  it  could  not  legally  be  taken  while  the  apprentice  was  using 
it  (4),  unless  there  was  not  sufficient  distress  besides. 


(1)  SM.&W.677. 

(2)  Willes,  512. 

(3)  1  Inst.  47.  (a.) 


Willes,  514.   5tor«yv.i?o6»n«w,6T.B,138. 
1  Smithes  Leading  Cases,  193. 
Stmpton  V.  Rartoppt        (4)   Wattt  v.  Davies,  Sdw.  N,  P.  666. 
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But  though  wearing  apparel,  if  in  actual  use,  cannot  be  distrained,  yet  if  Thk  Seizure. 
it  be  not  in  use  it  may  be  distrained,  even  though  it  be  only  taken  off  for  ^^^^  ' 

natural  repose.  ( 1 )  parel. 

A  horse  cannot  be  distrained  damage  feasant  if  there  be  a  rider  upon  Horse  cannot 
him.  (2)    But  a  horse  may  be  distrained  damage  feasant,  although  a  person  danf '^^^^Sawit 
may  be  leading  him  at  the  time.  (S)  if  there  be  a 

rider  on  him. 


VI.  Beasts  of  the  Plough^  and  Instrumenta  of  Hwhandryy  or  of  a  Man's      Bkaot*  of  the 

Trade  or  Pn^esnon,  W„r»!;: 

In  Simpson  v.  Hartopp  (4)  Chief  Justice  Willes  states,  "  Beasts  of  the  or  of  a  Man's 
plough,  &c.  were  not  distrainable  in  favour  of  husbandry,  which  is  of  so  Trade  or  Pao- 
great  advantage  to  the  nation ;  and  likewise,  because  a  man  should  not  be  "^'°^'' 
left  quite  destitute  of  getting  a  living  for  himself  and  his  family."     And  the 
same  reasons  hold  in  the  case  of  the  instruments  of  a  man's  trade  or  profes- 
sion. 

*'  But  these  two  last  are  privileged  in  case  there  is  distress  enough  be- 
sides ;  otherwise  they  may  be  distrained.*'  (5) 

Beasts  of  the  plough  can  be  distrained  for  poor  rates,  though  there  are  Beasts  of  the 
other  distrainable  goods  on  the  premises,  more  than  sufficient  to  answer  the  Pl^'UKJif  <^^  be 
value  of  the  demand.  (6)  p^rrates.  **' 

This  decision  proceeded  on  the  analogy  between  such  a  distress  and  an 
execution.  It  must  further  be  observed,  with  respect  to  things  privileged 
9ub  modo,  that,  even  though  there  be  a  sufficient  distress  besides,  yet  if  that 
distress  consist  of  growing  crops,  which  are  only  distrainable  by  statute, 
and  are  not  immediately  productive,  the  landlord  is  not  bound  to  avail  him- 
self of  it,  but  may  distrain  the  things  -priyileged  sub  modo  (7):  and  possibly, 
as  observed  by  Mr.  Smith  (8),  the  principle  of  this  decision  may  hereafter  be 
thought  to  extend  to  every  case  of  a  distress  given  by  statute,  but  not  liable 
to  precisely  the  same  rules  of  treatment  as  a  distress  at  common  law. 

According  to  Sir  Edward  Coke,  armour,  wearing  apparel,  jewels,  and  "^earingap- 
household  utensils,  are  likeVirise  privileged  as  long  as  other  property  remains  ^" 
on  the  premises  sufficient  to  satisfy  the  distress.  (9) 


VII.  Cattle  agisting. 

The  beasts  of  a  stranger,  though  in  general  liable  to  be  taken  if  found  Cattle  agist- 
upon  the  premises  demised,  are  not  distrainable  where  they  have  entered  '^°* 
the  lands  under  particular  circumstances. 

(1)  Bisut  V.  CaidwUy  Peake*B  N.  P.  C.  4  T.  R.  565,     Piggott  v.  BirUet,  1  M.  &  W. 

50.    Baynet  ▼.  Smithj  1  £sp.  N.  P.  C.  206.  fi.  441. 

(3)  Stortg  t.  Robinrnn^  6  T.  R.  1S8.        ,         (6)  HvUhint  v.  Chambers,  1  Burr.  579. 

(3)  ffagttaff  v.    Gack,  cit.  Woodfall   by         (7)  Piggott  ▼.  Birtles,  1  M.&  W.  4-11. 
Harrison,  313.  529.  (8)  1  Smith's  Leading  Cases,  194. 

(4)  WiUes,  512.  (9)  2  Inst.  132.     Bayne*  v.  Smith,  1  Esp. 

(5)  Vide  etiam  1  Inst  47.  (a,  b.)     Fenton  N.  P.  C.  206. 
V.  Logan,  9  Bing.  676.      Gorton  v.  Falhner, 
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Tbx  Seiioke. 

Cattle  de- 
pasturing on 
their  way  to 
market. 


When  there  are 
no  sufficient 
fences,  cattle 
cannot  be  dis- 
trained until 
they  have  been 
levant  and 
couchant. 


Cattle  put  by  their  owner  or  by  his  consent  upon  the  land  to  agbt,  or  for 
any  other  purpose,  are  immediately  liable  to  be  distrained  (1),  except  where 
they  are  on  their  way  to  a  market,  and  are  turned  in  for  the  night  for 
their  necessary  refreshment,  with  the  privity  of  the  lessor  or  the  lessee,  in 
which  case  it  seems,  that  they  are  privii^;ed  for  the  public  benefit.  (2) 
Where  the  cattle  of  a  stranger  break  through  the  fences,  and  enter  the 
tenant's  land,  they  are  distrainable  for  the  landlord's  rent  immediately  (8) : 
and  so  if  the  owner  of  the  cattle  be  bound  to  repair  his  fences,  and  by  his 
negligence  in  not  repairing,  his  beasts  escape  into  his  neighbour's  land.  (4) 

But  where  there  are  no  sufficient  fences  to  divide  the  stranger^s  from  the 
tenant's  lands,  the  lessee  cannot  distrain  them  for  rent  arrear,  until  they 
have  been  levant  and  couchant  upon  the  tenant's  land.  (5)  If  the  lessor  or 
his  tenant  were  bound  to  repair  the  fences,  and  their  negligence  enabled 
the  stranger  s  cattle  to  escape  and  enter  the  land,  the  lessor  shall  not  be 
permitted  to  distrain  them,  though  they  may  have  been  levant  and  couchant, 
until  actual  notice  have  been  given  to  the  owner,  and  he,  aflter  reasonable 
time  allowed  him,  have  neglected  to  remove  them.  (6)  And  in  all  cases,  if 
the  owner  make  fresh  pursuit,  and  endeavour  to  bring  back  his  cattle,  they 
are  not  distrainable.  (7)  Lastly,  if  the  cattle  are  put  upon  the  land  by  the 
consent  or  connivance  of  the  lessor,  and  any  fraud  appear  on  his  part, 
equity  will  relieve  the  owner ;  as  where  a  lessor  seeing  sheep  put  upon  his 
tenant's  land,  consented  to  their  remaining  there  for  one  night,  and  next 
day  distrained  them.  (8)  And  where  a  tenant  in  common  with  B.  leases 
his  share,  the  cattle  of  B.  or  any  other  person  depasturing  by  his  license 
cannot  be  taken  by  A.  for  rent  due  to  his  tenant  (9) 


AhimalsFck^b 

Natusa. 


Vin.  Animals,  Fera  Naiura. 

The  thing  taken  must  be  the  valuable  property  of  some  person ;  therefore, 
things  in  which  a  man  can  have  no  property  are  not  liable  to  be  taken  in 
distress,  as  animals  /era  natura ;  and  according  to  Lord  Coke,  ^*  dogs, 
ducks,  does,  coneys,  and  the  like"  (10):  but  it  was  observed  by  Lord  Chief 
Justice  Willes  in  Davies  y.Powell  (II ),  that  the  rule  with  respect  to  dogs  was 
plainly  too  general ;  because  it  is  clear  a  man  may  have  a  valuable  property 
in  a  dog.     And  with  respect  to  deer,  it  was  in  the  same  case  expressly 


(1)  Ready.  Bwrley,  Cro.  Eliz.  549. 

(8)  Tbfe  V.  Gleed,  C.  B.  H.  T.  24  Geo.  S. 
cit.  Comyn,  L.  &  T.  S37.  2  Saund.  290. 
a.  7.,  vide  contra,  Fowket  v.  Joyee,  2  Vem.  131 . 
3  Lev.  260.     2  Lutw.  1 1 61 . 

(3)  Co.  Litt47.  (b.) 

(4)  GiU  V.  Gawtn,  2  Rol.  124. 

(5)  £tmp  V.  CrvweM,  2  Lutw.  1577.  15S0. 
Lade's^eatet  Palm.  43.  Jordan  v.  Martin,  I 
Mod.  63. 

(6)  Kimpr.  Cmwet,  2  Lutw.  1580.,  vide 
contra,  Poole  v.  lAmgneviBe^  2  Saund.  289. 
2  Keb.  660.  729.  3  Salk.  166.  But  this  case 
is  much  questioned  by  Saunders,  and  he  shews 
the  diflference  between  a  distress  for  service 
and  by  a  lord  of  a  seigniory,  or  for  arrears 
by  the  grantor  of  a  rent-charge  (neither  of 
whom  are  bound  to  regard  the  state  of  the 
f^ces),  and  a  distress  for  rent  reserved  upon 


a  lease  by  the  landlord  who  is  bound  to  we 
that  the  fences  are  repaired,  ^ide  die» 
Serjeant  Williams's  note  upon  this  case,  and 
Anon.  Dyer,  317.  (b.)  Co.  Litt.47.  (b.)». 
3.    1  Rol.  Abr.  Distress  (L)  668.  &c 

(7)  ReynoldtY.  OMey,  Hob.  265.  Brownl. 
170. 

(8)  Fowket  V.  Joyce,  2  Vem.  129.  ftw. 
Ch.  7.  And  upon  this  occasion  the  ta» 
of  Brodon  v.  Pierce  was  cited,  where,  being 
twenty  years*  arrear  of  a  rent-chaige,  m 
the  cattle  came  by  escape  out  of  the  next 
ground)  and  were  distrained.  Lord  Notting- 
ham relieved  against  the  distress.  2  Vem. 
131.     Comyn,  L.  &  T.  338.  n* 

(9)  Kempe  v.  Cory,  2  Vent  283i 

(10)  Co.  Litt47.(a.) 

(11)  Willes  46. 
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decided,  that  though  deer  in  a  chase  or  forest  might  fall  within  Lord  Coke's  Thb  Smoag. 
rule  of  exemption,  yet  when  they  are  kept  in  a  park  or  inclosure  as  a 
matter  of  profit  or  value,  they  are  no  longer  free  from  liability  or  die* 
tress.  (1) 

Birds  kept  in  cages  have  been  held  to  be  the  subject  of  a  right  of  pro- 
perty, and  therefore  they  may  be  distrained. 


IX.  Property  belonging  to  the  Ordnance,  for  Tithe  Composition*  Pmfeett  b*. 

LOMGXMO  TO  TBE 

A  distress  for  the  arrears  of  tithe  composition^  cannot  be  made  upon  lands  Ordnancb,  vo% 
held  by  the  officers  of  ordnance,  for  ordnance  purposes,  in  trust  for  the  nnov.     *"^ 
crown.     Thus,  in  Meade  v.  Warburton  (2)  Mr.  Justice  Jebb  said,  ^  Stat  4  Distress  for 
Geo.  4.  c.  99.  does  not  create  any  new  ways  or  means,  but  puts  tithes  on  the  rean  of  tithe 
footing  of  rent,  and  empowers  the  incumbent  to  employ  such  ways  and  ^i^^J^**^ 
means  as  he  might  employ  for  the  recovery  of  rent    Now  it  is  pl)un,  that  upon  lands  held 
we  could  not  employ  the  means  of  distraining  against  the  king  for  rent,  to*  ^^  officers  of 
which  the  land  in  the  king's  possession  might  be  liable ;  and  as  no  greater  j  ^^ 
power  is  given  by  the  act  as  to  composition  for  tithe,  than  that  which  already  Mr.  Justice 
existed  as  to  rent,  it  follows,  that  the  incumbent  has  not  this  remedy  against  Jebb  in  Afeode 

the  king.''  "'  WarburUm. 


ar- 


X.  Chattels  in  Execution, 

Those  things  cannot  be  distrained  which  are  already  in  the  custody  of  CMAnsLs  xk 
the  law,  because  the  distrainer  cannot  legally  take  them  into  his  own  pos--  E*w»»ow« 
session,  an  interest  in  the  goods  being  vested  in  third  persons  by  the  act  of 
law,  which  cannot  be  divested  unless  by  iheir  own  default 

The  Stat  8  Anne,  c.  14.  has  given  the  landlord,  to  a  certain  extent,  a  lien  Stat.  8  Anne, 
on  his  tenant's  goods  when  taken  in  execution,  the  first  section  of  that  ^•^^•"'i*^. 
statute  having  enacted,  that  no  goods^  taken  on  any  lands  leased  for  life, 
years,  at  will,  or  otherwise,  shall  be  taken  in  execution  unless  the  party  at 
whose  suH  execution  is  sued,  before  removal  of  the  goods,  pay  to*  the  land-. 
]ord  the  arrears  of  rent,  if  not  exceeding  one  year's  rent,  and  if  more,  than 
the  amount  of  one  year's  rent,  due  at  the  time  of  the  execution.  But  by 
the  eighth  section  the  crown  may  levy,  recover,  or  seize  any  debts^  fines, 
penalties,  or  forfeitures,  as  if  thai  act  had  not  been  made. 

In  Reed  v.  Thoyts  (3),  which  was  anr  action  on  case  against  a  sheriff,  the 
first  count  was  framed  upon  stat  8  Anne,  c.  14.  s.  1.  for  seizing  the  goods- 
of  a  tenant  in  execution,  without  leaving  enough  to  pay  the  landlord  a  year's 
rent  then  due,  and  of  which  arrear  the  defendant  had  notice ;  and  stated, 
that  defendant  took  the  goods  of  T.,  the  tenant  of  the  plaintiff,  under  a 
fieri  facias  issued  against  T.  at  the  suit  of  B.  This  was  not  traversed  by  the 
pleas,  and  no  other  execution  appeared : — It  was  held,  that  the  connection  of 
the  party,  who  was  shewn  to  have  seized  the  goods,  with  the  defendant, 
sufficiently  appeared,  without  producing  any  warrant  from  the  defendant  to 
that  party.     The  second  count  was  in  trover  for  seizing  the  same  goods.   . 

(1 )  Damn  v.  PomOi,  WUle%  46.    7  Mod.         (2)  Alcoek  &  Napier  (Irish),  287. 
249.     3  Bhiek.  Com.  7.  ».   ^  (S)  6  M.  &  W.  4ia 

4  R  4 
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Thk  Sxuuak.  The  plaintiff  put  in  a  bill  of  sale  of  them,  which  had  been  delivered  to  him 
•  by  his  tenant  before  any  rent  was  due ;  the  tenant  having  remained  in  pos- 

session as  before;  and  the  jury  found  the  bill  of  sale  fraudulent: — It  vis 
heldy  that  although  the  bill  of  sale  might  still  be  valid  against  the  plaintiff 
as  a  party  to  it,  though  void  as  to  other  creditors^  the  plaintiff  was  not  pre- 
vented from  recovering  on  the  first  county  that  being  distinct  from  the  second. 
Fictitious  bill  If  goods  remain  on  demised  premises  after  a  fictitious  bill  of  sale  made  of 
otviie.  ihem  under  an  execution,  they  are  liable  to  be  distrained  as  before.  (1) 

Gwids  Mued  Where  goods  have  been  seized  under  an  extent,  the  landlord  has  no  daim 
^^g^  "^*  '      upon  them  for  his  rent  until  the  extent  be  satisfied;  and  it  is  immaterial , 

whether  it  be  an  extent  in  chief,  or  an  extent  in  aid,  the  latter  being  a 
prerogative  process,  and  in  effect  operating  for  the  benefit  of  the  crown, 
although  issued  in  aid  of  a  subject  (2)  Where,  also,  an  extent  is  issued 
upon  process  of  outlawry,  the  landlord  is  not  entitled  to  the  benefit  of  the 
statute,  unless  the  outlawry  be  in  a  civil  suit ;  in  which  case  the  capias  uda- 
gatum  is  to  be  considered  only  as  a  private  execution,  and  within  the  pro- 
vision of  the  statute.  (3) 
Property  in  As  the  property  in  goods  is  not  altered  by  the  mere  act  of  distraiDiDg(4>), 

^^h^ih"  ^^  landlord  will  lose  his  remedy,  if  the  goods  are  seized  under  an  extent 
mere  act  of  dis-  ^^^  ^^  benefit  of  the  crown  (5)  after  distress  and  appraisement,  but  before 
traming.  actual  sale. 

Things  distrained  damage  feasant  cannot  be  taken  for  rent ;  nor  can  goods 
in  a  bidlifi^s  hands  under  an  execution ;  or  goods  taken  under  an  attachment; 
or  goods  which  have  been  sold  under  a  writ  of  execution,  but  which  are 
so  circumstanced,  as  in  the  case  of  growing  crops,  that  they  cannot  be 
removed  from  the  premises.  (6) 


Disposal  or  A  S*  DISPOSAL  OF   A  DISTRESS. 

DlSTRXSS. 

I.  The  Inventory. 

Tn  IiTTzx-  As  the  distress  may  be  made  on  all,  or  only  on  a  part  of  the  tenant's  goods, 

^^^*  it  is  proper,  that  the  distrainee  should  know  what  goods  the  landlord  intends 

to  comprise  within  the  distress,  that  he  may  know  what  he  will  be  obliged 
to  replevy.  For  this  purpose,  as  soon  as  the  distress  is  made^  whether  bj 
the  landlord  or  his  bailiff,  an  inventory  of  the  goods  distrained  must  be 
prepared,  and  a  copy  of  the  inventory  with  the  notice  communicated  to  the 
distrainee. 


Tax  Notice.  IL   The  Notice, 

Notice oJTtaking       1*^®  notice  of  taking  the  distress  is  not  required  by  the  statute  to  be  in 
diatiras  need       writing ;  and  therefore  a  parol  notice  may  be  given,  either  to  the  tenant  of 

(1)  Smithy,  Ru9nU,ST»uni,iO0,  (4)  Rex    ▼.   Cottoih    Patker,   US.  ISS. 

(8)  Re»  V.  De  CauXt  S  Price^  17.  Tkurttom  t.  MUb,  16  East^  S5i. 

(S)  Rex  y,  SotUherbif,  Bunb.  5.     Greavn  (5)  Greave$Y,D*Aeadro,Bvaab.l9i*,vdt 

▼.  D*AcaMtro,  ibid.  194.     Rex  v.  Pritchard,  Rex  ▼.  Hodder,  4  Price,  SIS. 

ibid.  269.     Si,  John't  CdUge  t.  Murcatt,  7  (6)  WoodfaU  by  Harrison,  SSa 
T.  R.  259.     Bradby  by  Adams,  81. 
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the  premises,  or  the  owner  of  the  goods  distrained  (1) ;  and  although  such  I>isposal  or  a 
notice  is  directed  by  stat.  2  Will.  &  M.  sess.  1.  c.  5.  s.  2.  to  specify  the  cause  *'*''' 

of  the  takings  it  is  not  material^  whether  it  actually  state  the  period  of  the  not  be  in  writ- 
rent's  becoming  due  (2),  or  even  whether  the  true  cause  of  taking  the  goods  "^' 
be  expressed  therein,  since  a  man  may  distrain  for  one  cause,  and  justify  for 
another.  (S)    If  the  notice  be  not  personally  given,  it  should  be  lefl  in  Seirlce  of 
writing  at  the  tenant's  house,  or,  according  to  the  directions  of  the  statute, 
at  the  chief  mansion  house,  or  other  most  notorious  part  of  the  premises 
charged  with  the  rent. 


notice. 


III.  7%e  Appraisement,  Th«  Apphaisk- 

MBNT. 

By  Stat.  2  Will.  &  M.  sess.  1.  c.  5.  s.-2.,  "  where  any  goods  or  chattels  ^^^  2  will  & 
shall  be  distrained  for  any  rent  reserved  and  due  upon  any  demise,  lease,  M.  sess.  1.  c.5. 
or  contract  whatsoever ;  and  the  tenant  or  owner  of  the  goods  so  dis.  '*  ^* 
trained  shall  not,  within  five  days  next  after  such  distress  taken,  and  notice  Goods  dis- 
thereof  (with  the  cause  of  such  taking)  left  at  the  chief  mansion  house,  ^^^  y^  ^p. 
or  other  most  notorious  place  on  the  premises  charged  with  the  rent  dis-  praised  and 
trained  for,  replevy  the  same,  with  sufiicient  security  to  be  given  to  the  ^ 
sheriff,  according  to  law,  that  then  in  such  case,  after  such  distress  and  notice 
as  aforesaid,  and  expiration  of  the  said  five  days,  the  person  distraining 
shall  and  may,  with  the  sheriff  or  under-sheriff  of  the  county,  or  with  the 
constable  of  the  hundred,  parish,  or  place  where  such  distress  shall  be  taken 
(who  are  hereby  required  to  "be  aiding  and  assisting  therein),  cause  the 
goods  and  chattels  so  distrained  to  be  appraised  by  two  sworn  appraisers, 
(whom  such  sheriff,  under-sheriff,  or  constable,  are  hereby  empowered  to 
swear)  to  appraise  the  same  truly,  according  to  the  best  of  their  understand- 
ings ;  cuid  after  such  appraisement,  shall  and  may  lawfully  sell  the  goods 
and  chattels  so  distrained  for  the  best  price  can  be  gotten  for  the  same, 
towards  satisfaction  of  the  rent  for  which  the  said  goods  and  chattels  shall 
be  distrained^  and  of  the  charges  of  such  distress,  appraisement,  and  sale, 
leaving  the  overplus  (if  any)  in  the  hands  of  the  said  sheriff,  under-sheriff, 
or  constable,  for  the  owner's  use." 

The  Stat  13  Edw.  1.  c  37.  (Westm.  2.),  which  enacts  that  no  distress  StatlSEdw.  I. 
shall  be  taken  except  by  bailiffs  "  sworn  and  known,"  does  not  apply  for  ^'  ^*  ^^^^J^^ 
distresses  taken  for  rent  in  arrear.  (4)  treses  taken 

Stat  67  Geo.  3.  c.  93.,  regulating  the  costs  of  distresses  for  rent  not  ex-  ^^^  ^^^t  in  ar- 
ceeding  20/.,  has  not  repealed  the  provisions  of  stat.  2  Will.  &  M.  sess.  1.  ^^*'* 
c  5.,  so  as  to  make  an  appraisement  by  one  broker  sufficient  upon  such  Nombk*  or 
distress.    Thus,  in  AUen  v  Flicker  (5)  Lord  Denman  observed,   "  ^^  **  st  t  57  G     s 
clear  to  me  that  the  act  of  2  Will.  &  M.  c  5.  is  in  full  force.     The  schedule  c.  93.  has  not 
of  57  Geo.  3.  c.  93.  probably  refers  to  the  case  of  the  employment  of  a  ^J^^,  «^^  ^ 

^V  &  Sn  sess.  1 

single  appraiser  by  consent ;  but,  at  all  events,  it  is  too  loosely  worded  to  e.  5.  making 
operate  as  a  repeal  of  the  former  act."  an  appraisement 

The  constable  who  swears  the  appraisers  under  stat  2  Will.  &  M.  sess.  1.  g2[fficiem     *^ 

(1)  WdUter  v.  Rumbdld^  12  Mod^  76.  (4)  BeghU  v.  Hayruy  S  Bing.  N.  C.  124. 

(2)  Mo9M  ▼.  GalUman,  Doug.  27a  2  Scott,  193. 

(3)  Godb.  109,  110.  Groenvdi  ^.  BttT'  (5)  10  A.  &  £.  640.  Bishop  r.  Bryant,  6 
weO,  1  Ld.  Raym.  454.  466.  Butler  and  C.  &  P.  484.,  sed  vide  Flfstcher  v.  SaunderB^ 
JBdker't  cate,  S  Co.  36.  ibid.  747. 
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DisrMAL  or  ▲ 

DUTRSSS. 

Svrearing  ap- 
praisers. 


Stat.  5S  Geo.  3. 
c.  184.  Amount 
of  stamp  duty. 


Distren  sold 
without  pr&- 
▼ious  appraise- 
ment 


c.  5.  8. 1.  mudt  attend  with  the  appraisers  at  the  time  of  the  appraisement, 
and  must  swear  them  before  they  make  it  (1) ;  and  the  appraiser  must  be 
sworn  before  the  constable  of  the  parish  where  the  distress  is  taken :  the 
constable  of  the  adjoining  parish  cannot  interfere,  though  the  proper  con- 
stable is  not  to  be  found  when  wanted.  (2) 

It  is  illegal  to  swear  the  person  who  distrains  as  one  of  the  appraisers  (S); 
and  a  distress  so  appraised  is  irregular.  (4) 

The  constable  usually  indorses  a  memorandum  (m  the  inv^atory,  of  his 
having  sworn  the  appraisers,  and  which  indorsement  does  not  require  an 
affidavit  stamp.  (5) 

The  appraisers  having  been  sworn,  proceed  to  write  their  appraisement 
on  the  inventory. 

By  Stat  55  Geo.  S.  c  184.,  the  stamp  to  be  affixed  upon 
such  appraisements  of  goods  and  chattels,  where  the  amount  of    sf    s.  dL 
the  valuation  shall  not  exceed  50/L,  must  be  -  -      0    2    6 

And  when  it  shall  exceed  50/.  and  not  exceed  100/.  -      0    5    0 

100  200  -      0  10    0 

200  500  -      0  15    0 

500  -  -  -        -      1     0    0 

Where  a  distress  is  sold  without  previous  appraiseinent,  the  party  dis- 
trained on,  can  only  recover  the  value  of  the  goods  minus  the  amount  of 
rent  due ;  but  he  may  recover  special  damage  sustained  by  such  an  illegal 
sale.  (6) 

In  case,  for  selling  goods  under  a  distress  without  appraisement,  if  the 
sum  produced  be  less  than  the  fair  value  to  the  tenant,  he  may  recover  the 
difference,  without  any  allegation  of  special  damage.  (7) 

If  the  tenant,  to  save  expense,  request  that  appraisers  may  not  be  called 
in,  and  in  consequence  the  broker  who  made  the  seizure  values  the  goods> 
the  tenant  cannot,  in  an  action,  complain  of  that  which  was  done  as  an 
irregularity.  (8) 


Imfoukdimo 

DiSTEBSS. 

Stet  1  &  2  Ph. 
&M.  d.  12. 
s.  1. 

Where  dis- 
tresses shall  be 
impounded. 


IV.  Impounding  Distress. 

By  Stat  1  &  2  Ph.  &  M.  c.  12.  s.  1.,  <'  no  distress  df  cattle  shall  be 
driven  out  of  the  hundred,  rape,  wapentake,  or  lathe,  where  such  distress 
is  or  shall  be  taken,  except  it  be  to  a  pound  overt  within  the  same  shire, 
not  above  three  miles  distant  from  the  place  where  the  said  distress  is 
taken ;  and  that  no  cattle  or  other  goods  distrained  or  taken  by  way  of 
distress,  for  any  mannef  of  cause  at  one  time,  shall  be  impounded  in  several 
places,  whereby  the  owner  or  owners  of  such  distress  shall  be  constrained 
to  sue  several  replevies  for  the  delivery  of  the  said  distress  so  taken  at  one 
time." 

By  Stat  2  Will.  &  M.  sess.  1.  c.  5.  s.  4.,  **  upon  any  pound  breach  or  res- 


(1 )  Kenney  v.  May,  1  M.  &  Rob.  56, 

(2)  Avenell  v.  Croker,  M.  &  M- 172. 

(3)  Andrew*  v.  Bustd,  Bull.  N.  P.  81. 

(4)  Westwood  V.  Cowne,  1  Stark.  172. 

(5)  Dunn  v.  Lowe,  4  Bing.  193. 

(6)  Biggine  ▼.  Goode,  2  Tyrw.  447.    2  C 
&J.  364.. 

(7)  Knotte  t.  Curtit,  5  C.  &  P.  322.     2 
Tyrw.  449.  n. 


(8)  Ibid.  Biihop  ▼.  Biyamt,  6  C  &  P. 
484.  In  an  action  for  wrongfully  refusing 
to  permit  plaintiflf  to  appraise  goods  dis- 
trained, the  defendant  being  under  terms  to 
plead  issuably,  pleaded  that  plaintiff 
tenant  to  defendant,  and  that  the  goods 
taken  as  a  distress  for  arrears  c^  rent:  — 
It  was  held  an  issuable  plea.  Seaky  t. 
HarrU,  7  Dowl.  P.  C  195. 
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ooufl  of  goods  or  chattels  distrained  for  rent,   the  person   or    persons  Disfosalofa 
grieved  thereby  shall,  in   a  special  action  upon  the  case  for  the  wrong      P"TaMg. 
thereby  sustained,  recover  his  and  their  treble  damages  and  costs  of  suit 
against  the  offender  or  offenders  in  any  such  rescous  or  pound  breach,  any 
or  either  of  them,  or  against  the  owners  of  the  goods  distrained,  in  case  the 
same  be  afterwards  found  to  have  come  to  his  use  or  possession." 

The  word  "  treble  "  in  this  statute  refers  to  the  word  "  costs,"  as  well  as  Construction  of 
the  word  damages,  and  consequently  that  the  costs  shall  be  treble  as  well  ^^  ^°^^ 
the  d«m«ge.!o )  "*""••" 

A  tender  of  the  rent  after  the  cattle  were  impounded,  is  no  answer  to  an  Tender  of  rent 
action  under  this  statute.  (2)  "^^  ?^  ^"- 

^   ^  pounded. 

Where  lands  lying  in  two  adjoining  counties  were  let  under  one  demise  at 

one  entire  vent,  and  the  landlord  distrained  cattle  in  both  counties  for  rent  in 
arrear,  it  was  decided^  he  could  chase  them  all  into  one  county ;  but  if  the 
counties  had  not  adjoined,  it  would  have  been  otherwise.  (S)    The  offence  Impounding  a 
created  in  this  statute  for  impoundine  a  distress  in  a  wronc:  place  is  but  a  ^''^'^^''  "^  *  . 
single  offence,  and  will  be  satisfied  by  one  forfeiture,  though  three  or  four  be  bat  a  angle 
concerned  in  doing  the  act,  as  the  offence  cannot  be  severed  so  as  to  make  oi&noe. 
each  offender  separately  liable  to  the  penalty ;  the  construction  of  the  statute 
being,  that  the  penalty  shall  be  referred  to  the  offence,  not  to  the  person.  (4) 
Thus,  where  three  persons  distrained  a  flock  of  sheep,  and  severally  im- 
pounded them  in  three  several  pounds : — It  was  held,  that  they  should 
forfeit  one  5/L,  and  one  treble  damages  (5) ;  and  that  in  such  an  action, 
the  venue  may  be  laid  in  either  county.  (6) 

The  second  section  of  the  statute  does  not  extend  to  cases  where  the  goods 
are  impounded  on  the  premises,  by  virtue  of  stat.  II  Geo.  2.  c»  19.  s.  10.(7) 

Where  the  distress  was  made,  it  was  by  the  common  law  the  duty  of  the 
distrainor  to  remove  the  goods  from  the  premises  within  a  convenient  time ; 
and  by  stat.  2  Will.  &  M.  c.  5.,  unless  the  goods  distrained  were  corn,  hay,   stat  8  Will.  & 
or  straw,  it  was  necessary  to  remove  them  immediately  (8),  in  order  to  im-   ^\  ^  S.    Dis- 
pound  them  in  some  other  place  of  safety;  and  the  distrainor  may  still  do  remc^a!"* 
so  if  he  think  fit,  giving  notice  to  the  tenant  or  owner  of  the  place  to  goods  within  a 
which  they  are  conveyed.  tSr"'*"* 

By  stat  II  Geo.  2.  c  19.  s.  10.,  ^<it  shall  be  lawful  for  any  person  or 
persons  taking  any  distress  so  made  for  any  kind  of  rent,  to  impound  c.  19.  «.  lo^    ' 
or  otherwise  secure  the  distress,  of  what  nature  or  kind  soever  it  may  be,  I^istreases  may 
in  such  place,  or  on  such  part  of  the  premises  chargeable  with  the  rent,  as  ^id^JJ'J^  *"*^ 
shall  be  most  fit  and  convenient  for  the  impounding  and  securing  such  dis-  premises, 
tress ;  and  so  appraise,  sell,  and  dispose  of  the  same  upon  the  premises,  in  like 
manner,  and  under  the  like  directions  and  restraints  to  all  intents  and  pur- 
poses, as  any  person  taking  a  distress  for  rent  may  now  do  off  the  premises, 
by  virtue  of  an  act  made  in  the  second  year  of  King  William  and  Mary, 
intituled, '  an  act  for  enabling  the  sale  of  goods  distrained  for  rent,  in  case  the 
rent  be  not  paid  in  a  reasonable  time ;'  or  of  one  other  act  made  in  the  fourth 

(1)  Lawum  v.  Story,  1  Ld.  Raym.  19.  (6)  Poper,  Davit,  2  Taunt  25S.  5f  Camp. 

(2)  Firth  V.  Purvity  5  T.  R.  432.  266. 

(3)  Walter  t.  Rumbal,  1   IaL  Raym.  53.  (7)  Chiid  v.  Chamberlain,  3  N.  &  M.  520. 
IS  Mod.  76.     1  Salk.  247.  5  B.  &  Ad.  1049. 

(4)  Rexr.  Clark,  Cowp.  612.  (8)  Dod  v.  Monger,  6  Modi  215. 

(5)  Partridge  ▼.  Naylor,   Cro.  Eliz.  480. 
F.  Moore,  453i 
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^'ih^l^''  *    ^^^  ^^  ^^  present  majesty,  intituled,  *  an  act  for  the  more  effectaal  pre- 

—   '. venting  frauds  committed  by  tenants^  and  for  the  more  easy  recovery  of  rents 

and  renewal  of  leases  ;*  and  that  it  shall  and  may  be  lawful,  to  and  for  any 

person  or  persons  whatsoever,  to  come  and  go  to  and  from  such  place,  or  part 

of  the  said  premises,  where  any  distress  for  rent  shall  be  impounded  and  se* 

cured  as  aforesaid,  in  order  to  view,  appraise,  and  buy,  and  also  in  order  to 

carry  off  or  remove  the  same  on  account  of  the  purchaser  thereof;  and  that 

if  any  pound,  breach,  or  rescous  shall  be  made  of  any  goods  and  chattds,or 

stock  distrained  for  rent,  and  impounded  or  otherwise  secured  by  virtue  of 

this  act,  the  person  or  persons  aggrieved  t)iereby  shall  have  the  like  remedy,  as 

in  cases  of  pound,  breach,  or  rescous  is  given  and  provided  by  the  said  statute.** 

Stat.5&6  WilL       By  Stat.  5&6  Will,  4.  c  59.  s.  4.,  "  every  person  who  shall  impound  or 

4.  c  59.  ft.  .      confine,  or  cause  to  be  impounded  or  confined,  any  horse,  ass,  or  other 

poun<!^]fcattle  *^**^®  ^^  animal,  in  any  common  pound,  open  pound,  or  dose  pound,  or  in 

to  provide  suf-    any  inclosed  place,  shall  and  he  is  hereby  required  to  find,  provide,  and  supply 

ficient  food  for    gygjj  horse,  ass,  or  other  cattle  or  animal  so  impounded  or  confined^  daily  with 

good  and  sufficient  food  and  nourishment,  for  so  long  a  time  as  such  horse, 
ass,  or  other  cattle  or  animal  shall  remain,  and  continue  so  impounded  or 
confined  as  aforesaid ;  and  every  such  person  who  shall  so  find,  provide,  and 
supply  any  such  horse,  ass,  or  other  cattle,  or  animal,  with  such  daily  food 
and  nourishment  as  aforesaid,  shall  and  may,  and  he  and  they  are  hereby  au- 
thorised and  empowered  to  recover  of  and  from  the  owner  or  owners  of  such 
cattle  or  animal,  not  exceeding  double  the  full  value  of  the  food  and  nou- 
rishment so  supplied  to  such  cattle  or  animal  as  aforesaid,  by  proceeding 
before  any  one  justice  of  the  peace  within  whose  jurisdiction  such  cattle 
or  animal  shall  have  been  so  impounded  and  supplied  with  food  as  afore- 
Kemedy  for  the  said,  in  like  manner  as  'any  penalty  or  forfeiture,  or  any  damage  or  injury, 
^*^^y  may  be  recovered  under  and  by  virtue  of  any  of  the  powers  or  authorities 

in  this  act  contained ;  and  which  value  of  the  food  and  nourishment  so  to 
be  supplied  as  aforesaid,  such  justice  is  hereby  authorised  and  empowered 
to  ascertain,  determine,  and  enforce  as  aforesaid ;  and  every  person  who 
shall  have  so  supplied  such  food  and  nourishment  as  aforesaid  shall  be  at 
liberty,  if  he  shall  so  think  fit,  instead  of  proceeding  for  the  recovery  of  the 
value  thereof  as  last  aforesaid,  after  the  expiration  of  seven  clear  days  from 
the  time  of  impounding  the  same,  to  sell  any  such  horse,  ass,  or  other  cattle 
or  animal,  openly  at  any  public  market  (after  having  given  three  days*  pub- 
lic printed  notice  thereof),  for  the  most  money  that  can  be  then  got  for  the 
same,  and  to  apply  the  produce  in  discharge  of  the  value  of  such  food  and 
nourishment  so  supplied  as  aforesaid,  and  the  expenses  of  and  attending 
such  sale,  rendering  the  overplus  (if  any)  to  the  owner  of  such  cattle  or 
animal." 
Sect.  5.  By  s.  5.  it  is  enacted,  that  in  case  any  horse,  ass,  or  other  cattle  or  animal 

Penons  may      shall  at  any  time  so  remain  impounded  or  confined  as  aforesaid,  without 
CTiter  pounds,      guffieient  daily  food  or  nourishment  more  than  twenty-four  hours,  it  shall 

and  may  be  lawful  for  any  person  or  persons  whomsoever  from  time  to 
time,  and  as  often  as  shall  be  necessary,  to  enter  into  and  upon  any  such 
common  pound,  open  pound,  or  close  pound,  or  other  inclosed  place  in 
which  any  such  cattle  or  animal  shall  be  so  impounded  or  confined,  and  to 
supply  such  cattle  or  animal  with  such  good  and  sufficient  food  and  nou- 
rishment during  so  long  a  time  as  such  cattle  or  animal  shall  so  remain 


&c. 
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and  continue  impounded  or  confined  as  aforesaid,  without  being  liable  to  any  Disposal  of  a 
action  of  trespass,  or  other  proceeding  by  any  person  or  persons  whomsoever,      Dictkkss. 
for  or  by  reason  of  any  such  entry  or  entries  for  the  purposes  aforesaid.'' 

In  an  action  for  abusing  a  distress  by  putting  the  animals  distrained  into  Placing  cattle 
a  muddy  pound,  whereby  they  were  injured,  it  is  no  defence  that  the  place  '*°  an  improper 
was  the  manor  pound,  and  was  generally  in  a  proper  state :  the  distrainor 
must,  at  his  peril,  put  the  distress  into  a  pound  which  is,  not  only  in  general, 
but  at  the  particular  time,  fit  for  it ;  and  if  the  common  pound  be  unfit 
(though  by  reason  of  casualty,  as  rain  or  snow^,  he  must  find  another.  (1) 

A.  being  in  arrear  for  rent  of  a  cottage,  his  landlord  distrained  the  goods  Impounding 
there,  and  locked  up  the  cottage,  and  after  selling  the  goods  kept  pos-  d««res8  on  pre- 
session,  the  tenant  saying  <<  he  would  have  done  with  it:"  —  It  was  held,  in  locking  up  the 
an  action  by  the  tenant  for  an  expulsion,  that  the  landlord  was  justified  in  cottage, 
impounding  the  distress  on  the  premises,  and  in  locking  up  the  cottage  to 
secure  the  distress,  but  that  he  could  not  avail  himself  of  the  tenant's  license 
to  take  possession)  unless  he  specially  pleaded  it  (2) 


V.  Paund^breachy  and  Rescous. 

Rescue  is  the  taking  away  and  setting  at  liberty  against  law  a  distress  Pound-breach 
taken  for  rent  or  damage  feasant,  after  it  has  been  in  the  possession  of  the  ^^^  B.«»cou8. 
party  distraining  (3) ;  but  preventing  a  person  from  making  a  distress  is  no 
rescue  (4) ;  and  it  is  no  answer  to  an  action  on  the  stat.  2  Will.  &  M.  c.  5. 
for  a  pound-breach,  that  the  rent  and  demand  were  tendered  after  this  de- 
tress  and  impounding.  (5) 

If  a  hay  ward  take  cattle,  which  are  straying  in  a  common  or  lane,  and  Where  a  rescue 
they  are  rescued  as  he  is  taking  them  to  the  pound,  this  rescue  is  indictable ;  can  he  justified, 
but  if  the  hayward  take  cattle  which  are  damage  feasant  in  the  inclosed 
land  of  any  private  occupier,  the  rescue  of  them  before  they  get  to  the 
pound  is  not  indictable ;  as  in  the  latter  case,  till  the  cattle  get  to  the  poi^nd, 
the  hayward  is  to  be  considered  the  mere  servant  of  the  occupier.  (6) 

Where  the  plaintiff*  distrained  the  defendant's  cattle  damage  feasant,  and 
went  to  apprise  the  defendant ;  but  during  his  absence  the  cattle  escaped 
for  half  an  hour  into  the  defendant's  ground,  from  whence  the  plaintifi^,  on 
his  return,  drove  them  to  his  own  yard,  and  the  defendant  having  taken 
them  from  thence : — It  was  held  to  be  no  rescue,  as  the  leaving  the  cattle 
in  the  defendant's  ground  was  an  abandonment  of  the  distress.  (7) 

Wherever  a  distress  is  wrongful  in  its  inception,  it  may  be  rescued  ;  and 
in  some  cases  rescue  may  be  made  of  a  distress,  that  has  only  become 
wrongful  by  matter  subsequent. 

If  a  distress  be  taken  without  cause,  as  where  rent  is  not  due,  the  owner  Distress  taken 
may  make  rescous  before  the  distress  is  impounded.   So  if  the  owner  tender  ^**"**'**  cause, 
the  rent  before  distress  taken.     But,  after  the  distress  is  impounded,  the 
owner  cannot  break  the  pound  and  take  the  distress  out  of  the  pound,  for  it 
is  then  in  the  custody  of  the  law.  (8) 

(1)  Wilder  t.  Speer,  8  A.  &  E.  547.  (5)  Firth  v.  Purvit,  5  T.  R.  432. 

(2)  Cox  V.  Painter,  7  C.  &  P.  767.  (6)  Hex  ▼.  Bradihaw,  7  C.  &  P.  233. 
(S)  Bull.  N.  P.  61.  (a.)    1  Inst.  160.  (b.)        (7)  Knowlegy.  Blake,  5  Bing.  499.     SM. 

F.  N.  B.  101.  &P.  214. 

(4)  Ibid.  (8)  1  Inst  47,  (b.)  160.  (b.) 
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Plea  of  re- 
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Escape  of  cattle 
from  the  pound. 


DUTT  AKD   Rx- 
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PouND-Kxxrxa. 


Where  the  defendaDts  pleaded,  that  they  had  distrained  A/s  cattle  for  rent 
due  from  him  to  B. ;  that  the  plaintiff  wrongfully  took  away  the  cattle  so  dis* 
trained,  and  then  in  the  custody  of  the  defendants ;  and  because  they  were 
wrongfully  detained  by  the  plaintiff  in  the  dose  in  which,  &e.  the  defen- 
dants^ as  bailiffs  of  B^  broke  open  the  close  to  retake  the  cattle  and  im- 
pound them  as  a  distress  for  rent  due: — It  was  held,  that  such  plea  was 
bad,  as  it  did  not  allege,  that  the  cattle  were  retaken  upon  a  fresh  pursuit  (1) 

A  plea  of  recaption  upon  a  rescue  must  aver,  that  the  recaption  was  on 
fresh  pursuit  (2) 

Where  cattle  are  distrained  damage  feasant,  and  put  Into  a  sufficient 
pounds  and  escape  without  default  or  neglect  of  the  distrainor,  he  may 
bring  trespass  for  the  damage.  And  although  the  defendant  plead,  that  the 
cattle  were  taken  damage  feasant^  and  impounded,  and  escaped  without  his 
default,  a  replication,  stating  that  the  distress  was  put  into  a  proper  pound, 
and  escaped  without  neglect  or  default  of  the  plaintiff^  is  a  sufficient 
answer.  (S) 

A  pound-keeper  is  bound  to  receive  every  thing  offered  to  his  custody, 
and  is  not  answerable  whether  the  thing  were  legally  impounded  or  not  (4) 

Trespass  vi  et  armis  does  not  lie  against  a  pound-keeper  merely  for  re- 
ceiving a  distress,  though  the  original  taking  be  tortious^  unless  he  exceeds 
his  duty  and  assents  to  the  trespass.  (5) 

A  pound-keeper  cannot  bring  an  action  if  the  pound  be  broken ;  it  must 
be  brought  by  the  party  interested. 


RirLKTriHO 
and  txkskuxo 
Amount  of 
Distress. 

A  tender  of  the 
rent  supersedes 
the  power  of 
distress. 


Tender  after 
distress  has 
been  impound- 
ed. 

**  An  inyentorj 
of  cattle,  &c. 
distrained  upon, 
and  the  same 
are  impounded 


VI.  JRqflevyinff  and  tendering  Amount  of  Distress. 

The  distrainor  can  replevy  his  goods  at  any  time  before  actual  sale.  (6) 

If  the  landlord  or  his  bailiff  have  entered  upon  the  premises  to  dis- 
train, it  is  still  competent  to  the  tenant  to  prevent  such  distress  by  tender- 
ing the  arrears  of  rent ;  and  if  after  such  tender  a  distress  be  taken,  it  u  a 
wrongful  seizure  (7) ;  and  even  after  the  landlord  has  distrained^  and  before 
he  has  impounded  the  goods,  the  tenant  may  claim  their  return  by  a  tender 
of  the  arrears  and  the  expenses  of  the  distress,  and  if  the  landlord  refuse  to 
deliver  them,  it  is  a  wrongful  detainer.  (8)  And  so  where  standing  corn  is 
distrained,  the  tenant  may  tender  the  rent  at  any  time  before  the  com  is 
ripe ;  and  if  the  landlord  afterwards  take  it,  he  will  be  a  trespasser.  (9) 

A  tender  after  the  distress  is  impounded  in  2^  public  pound  is  insufficient, 
because  it  is  then  in  the  custody  of  the  law  (10);  but  tender  of  amends 
while  in  k private  pound  is  not  too  late.  (II) 

Where  upon  cattle  being  distrained,  the  distrainor  left  a  note  stating  their 
number  with  the  distrainee,  and  on  the  following  morning  delivered  to  the 
distrainee  a  notice  of  distress,  in  which  he  stated,  that  he  had  distrained 
upon  the  cattle,  and  had  impounded  them  in  the  place  or  places  thereunder 


(1)  Mich  ▼.   WooUey,  5M.&  P.  663.     7 
Bing.  965. 

(2)  Ibid. 

(3)  WUUanu  ▼.  Prieej  3  B.  &  Ad.  695. 

(4)  Bodkin  v.  Powel^  Cowp.  476.,  et  yide 
BrandHng  t.  KenU  1  T.  R.  60. 

(5)  Ibid. 

(6)  JaaA  ▼.  King,  5  Taunt.  451. 


(7)2  Inst.  107.      Carpenter't  ease,  8  Co- 
146.  (b.) 

(8)  Ibid.      Vertue  y.  Beatky,  I  M.  &  Rob. 
21. 

(9)  Owen  y.Legh,  3  B.  &  A.  470. 

(10)  Firth  V.  AoTit,  5  T.  R,  432. 

(11)  Browne  v.  PtMeO,  4  Bing.  SSa 
Moore,  454. 
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mentioned)  which  notice  concluded  thus,  '^  An  inventory  of  the  cattle^  &c  Duposal  of  ▲ 
distrained  upon,  and  the  same  are  impounded  upon  the  premises :" — It  was  "*"*• 

held,  that  the  impounding  was  complete,  as  against  a  tender  subsequent  to  upon  the  pre- 
the  notice.  (1)  "^«-" 

Com,  grass^  and  such  things  as  are  made  liable  to  distress  by  stat.  1 1 
Geo.  2.  c  19.,  are  an  exception  to  this  rule ;  for  by  s.  9.,  if  the  lessee,  his 
executors  or  administrators,  shall  tender  to  the  landlord  or  his  steward,  or 
receiver  of  rents,  the  whole  of  the  arrears  of  rent  and  incidental  expenses 
after  such  distress  shall  have  been  taken,  and  at  any  time  before  it  shall  be 
ripe  and  cut,  cured,  or  gathered,  the  distress  shall  be  thereupon  delivered 
up  to  the  lessee  or  his  personal  representatives. 

Though  the  distress  be  made  by  a  broker,  a  tender  in  a  case  within  stat  Tender  to  the 
57  Geo.  S.  c  93.  of  the  rent  and  costs  to  the  landlord,  or  the  party  to  whom  |"|^J^  jj '"^' 
the  rent  is  due,  will  be  sufficient  (2)  cases. 

The  landlord's  privilege  of  distraining  may  be  waved  by  contract,  as   Landlord's 
when  the  tenant  with  the  privity  of  landlord  sold  by  auction  a  right  of  "*^*,^^*^'?* 
eatage  of  pasture,  which  the  plaintiff  purchased,  and  the  proceeds  were  paid  by  contnurt 
to  the  landlord: — It  was  held  (Parke  B.  Jm^nt),  that  a  contract  by  the 
landlord  might  be  implied  not  to  distrain  cattle  put  in  the  land  to  con- 
sume the  eatage,  and  that  a  distress  of  the  plaintiff's  cattle  for  rent  accrued 
previous  to  the  sale  was  unlawful.  (3) 

But  where  the  plaintiff  being  about  to  take  an  apartment  of  the  defendant's 
tenant,  was  promised  by  the  defendant,  that  so  long  as  he  paid  the  rent  to 
the  tenant,  his  property  should  be  safe ;  and  having  paid  part,  and  tendered 
the  residue,  the  defendant  without  notice  of  the  tender  distrained  hb  goods 
for  rent  due  from  the  tenant : — It  was  held,  that  his  right  to  dbtrain,  was 
not  barred  by  his  promise.  (4) 

No  action  lies  against  one  who  distrains  cattle  damage  feasant  for  im*  Tkndxr  op 
pounding  them,  instead  of  accepting  a  compensation  for  the  damages  ten-  Catob^dj^* 
dered  l>efore  the  cattle  were  impounded.  (5)    Nor  can  an  action  on  the  case  ihaqk  msAMT. 
be  maintained  for  detaining  cattle  distrained  damage  feasant,  where  a  tender 
of  sufficient  amends  was  made  after  the  cattle  had  been  impounded.  (6) 

Where  the  distrainor's  wife  had  been  in  the  usual  habit  of  acting  as  his 
agent  in  such  matters,  and  made  a  distress  of  cattle  damage  feasant  in  his 
absence,  a  tender  of  amends  to  her  was  held  sufficient  (7) ;  and  where  cattle 
distrained  damage  feasant  were  in  a  private  pound,  and  the  distrainor 
admitted  they  were  about  to  be  forwarded  to  a  public  pound: — It  was 
held,  that  a  tender  of  amends  made,  while  they  Were  in  the  private  pound, 
was  not  too  late.  (8) 

VII.  Sale  of  Distress.  Sals  of  Dis-' 

By  stat.  2  Will.  &  M.  sess.  1.  c.  5.  s.  2.  (9),  the  distress,  unless  replevied   $01^2  Will.  & 
within  five  days  after  seizure,  must  be  sold.  (10)  M.  sess.  1.  c.  5. 

8.  s. 

(1)   TkomoM  ▼.  HarrtM,  1  M.  &  G.  695.  (5)  AnMcomb  y.  Shorty  1  Taunt.  S61.     1 

Bosanquet  J.  and  Erskine  J.  kmtt  Maule  J.  Camp.  S85. 

dmbU,  (6)   Shenff  ▼.  Jamet,    I   Bing.   341.     8 

(S)  SmUk  ▼.  Goodwin,  4  B.  &  Ad.  413.    1  Moore,  SS4. 

N.  &  M.371.  (7)  Browne  y.  JPowdl,  4  Bing.  «30.     IS 

(S)  Honford  t.  Webder,  1  C.  M.  &  R.  Moore,  454. 

696.  (8)  Ibid. 

(4)   Welsh  T.  Bom,  6  Bing.  688.  (9)  Anti,  p.  1353. 

(10)  Pipffott  V.  BirHu,  1  M.  &  W.  441.  _ 
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DmPOSAI.  Of  A 

DI8THE88. 

Computation  of 
the  time  allowed 
before  a  distress 
can  be  sold. 


Where  time  al- 
lowed after  the 
expiration  of 
the  'five  days  for 
selling  the  dis- 
tress. 


Detention  of 
the  goods  of  a 
lodger. 


No  particular 
order  required 
by  law  to  be 
observed  on  the 
sale  of  goods. 


Irregular  sale. 


Goods  impro- 
perly lotted. 


Amount  of 
damages. 


The  five  days  allowed  before  a  distress  can  be  sold,  are  inclusive  of  the 
day  of  sale  (1),  but  mast  be  exclusive  of  the  time  of  it ;  so  that  where  the 
distress  was  made  on  the  morning  of  the  12th  of  May,  and  the  sale  on  the 
afternoon  of  the  17th,  it  was  held  to  be  regular,  because  the  five  days 
expired  on  the  morning  of  the  latter  day. 

If  goods  be  distrained  for  rent^  the  landlord  must  wait  five  whole  days, 
f.  e.  five  times  twenty-four  hours,  before  he  sells ;  and  if  he  do  not,  he  is 
liable  to  an  action.  Thus,  where  a  distress  was  made  on  Friday  at  2  p.m., 
and  the  sale  was  on  the  following  Wednesday  at  11  a.  m.,  the  sale  was  held 
to  be  wrongful.  (2) 

And  a  reasonable  time  after  the  expiration  of  five  days  from  the  time  of 
distress,  is  by  law  allowed  to  the  landlord  for  appraising  and  selling  the 
goods  distrained.  (3) 

If,  however,  he  sufier  them  to  remain  beyond  such  reasonable  time  with- 
out  the  consent  of  the  tenant,  he  becomes  a  trespasser.  (4) 

If  a  landlord  who  has  distrained  for  rent,  do  not  sell  upon  the  expiration 
of  the  five  days,  in  consequence  of  an  arrangement  between  him  and  the 
tenant,  that  is  no  proof  per  se  of  collusion.  (5) 

The  request  of  the  tenant  will  justify  the  landlord  in  detaining  the  goods 
of  a  lodger  upon  the  premises  beyond  the  proper  time  of  selling,  if  he  did 
not  know  which  were  the  goods  of  the  lodger,  and  which  those  of  his 
tenant.  (6) 

A  tenant,  whose  standing  corn  and  growing  crops  have  been  seized  as  a 
distress  for  rent  before  they  were  ripe,  cannot  maintain  an  action  on  the 
case  under  stat.  2  Will.  Sc  M.  sess.  1.  c.  5.  for  selling  the  same  before  five 
days  had  elapsed  after  the  seizure,  as  such  sale  was  altogether  void.  (7) 

It  seems,  that  there  is  no  order  required  by  law  to  be  observed  on  the  sale 
of  goods,  as  that  the  beasts  of  the  plough  should  be  postponed  to  other 
goods ;  nor  is  it,  therefore^  a  cause  of  action  that  beasts  of  the  plongfa 
were  sold  before  other  goods  were  disposed  of,  if  the  distress  itself  be  not 
wrongful.  (8) 

Where  a  broker  having  distrained  goods  for  rent,  was  afterwards  sworn 
one  of  the  appraisers,  and  together  with  another  broker  valued  them  to 
the  plaintiff,  who  became  the  purchaser  according  to  such  valuation : — It 
was  held,  that  the  sale  was  irregular  under  stat.  2  Will.  &  M.  sess.  1.  c.  5. 
8.  2.  (9) 

If  goods  be  removed  by  the  landlord,  which  were  not  taken  originally 
under  the  distress,  nor  included  in  the  inventory,  because  they  were  not 
discovered  at  the  time,  the  tenant  may  maintain  trover  for  them.  (10) 

Upon  a  count  for  not  selling  goods  distrained  at  the  best  prices,  the 
plaintiff  may  go  into  evidence  to  shew,  that  the  goods  were  allowed  to  stand 
in  the  rain,  and  that  they  were  improperly  lotted.  (11) 

In  an  action  of  tort  for  an  illegal  sale  of  goods,  the  jury  are  not  bound 
to  find  a  verdict  for  the  gross  amount  produced  by  the  sale.  (12) 


(1)  WaBaee  v.  King,  1  Hen.  Black.  13. 

(2)  Harper  ▼.  TasweU,  6  C.  &  P.  166, 

(3)  PiH  V.  Shew,  4  B.  &  A.  208. 

(4)  Griffin  ▼.  Scott,  2  Ld. Rayro.  1 424.  Str. 
717.  Winierboume  v.  Morgan,  1 1  East,  395. 

(5)  Harrison  v.  Barry,  7  Price,  690. 

(6)  Fisher  v.  Algar,  2  C.  &  P.  374. 


(7)  Owen  ▼.  Legh,  3  B.  &  A.  470. 

(8)  Jenner  v.  roUand,  6  Pricey  5.  S  Cbitt, 
167. 

(9)  Lyon  v.  Wddon,  2  Blng.8d7. 

(10)  Bishop  v.  Bryant,  6  C.  &  P.  464. 
(I !)  Poynter  y.  Buckley,  5  ibid.  51 S. 
(12)   Clarhe  t.  Nichfilson,  I  Gale^  21. 
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Disposal  of  a 

DiSTftXSS. 


VIIL  Time  of  Sale. 


It  seems  advisable,  when  the  terms  of  the  stat.  11  Geo.  2.  c  19.  are  not  Tims  op  Sale. 
strictly  complied  with,  by  impounding  the  goods  on  some  convenient  part  Statu  Geo.  2, 
of  the  premises,  but  the  same  are  suffered  to  remain  dispersed  over  different 
parts  of  such  tenements,  that  the  express  consent  of  the  owner  to  their  so 
remaining  should  be  obtained,  as  it  was  held  in  a  case  before  Lord  Mans- 
field, where  on  a  distress  of  household  furniture,  which  remained  un- 
touched in  different  apartments,  but  during  the  five  days  were  visited  by 
the  bailiff^  that  without  the  imp^ed  assent  of  the  owner,  the  distrainor  was 
liable  to  an  action  of  trespass.  (1) 

As  it  is  in  many  cases  desirable  for  the  tenant,  that  th^  goods  should 
BOt  be  sold  so  soon  as  the  law  permits,  it  is  very  usual  for  him  to  sign  an 
agreement  or  consent  to  their  remaining  for  a  longer  time  on  the  premises, 
in  the  custody  of  the  distrainor,  or  a  person  by  him  appointed  for  that 
purpose ;  and  such  consent,  it  b  most  proper,  though  not  absolute  necessary, 
to  have  in  writing.  (2) 

If  such  consent  be  given  on  the  part  of  the  tenant,  then  the  gooda 
should  not  be  sold  until  the  expiration  of  the  time  agreed  upon ;  but  other- 
wise, the  Stat  2  Will.  &  M.  sess.  1  c.  5.  directs  them  to  be  sold  at  the  ex- 
piration of  five  days  after  the  d'lstress,  in  the  manner  therein  prescribed.  (3) 

A  declaration  in  case  against  a  sheriff,  alleged  the  recovery  of  a  judgment 
against  W.,  and  of  the  issuing  of  a  writ  of  testatum  fi,  fa.  directed  to  the 
defendant,  by  virtue  of  which  he  seized  the  goods  of  W.,  and  remained  in 
possession  thereof  a  long  time.  Breach,  that  defendant  wrongfully  forbore 
to  sell  the  goods  from  the  30th  of  April  to  the  17th  of  May,  when  he 
returned ;  that  he  had  taken,  &c.  the  goods  of  W.,  and  falsely  returned, 
that  the  goods  remained  on  his  hands  for  want  of  buyers.  Pleas :  First,, 
that  the  defendant  did  not  seize  or  take  in  execution  any  goods  of  W*  or 
remain  in  possession  under  the  writ ;  Secondly,  that  the  defendant  could 
not,  during  the  time  in  the  declaration  mentioned,  have  sold  the  goods. 
Thirdly,  a  fiat  in  bankruptcy  against  W.,  by  which  the  goods  vested  in  the 
official  assignee.  It  was  held,  that  the  first  plea  was  bad  for  duplicity ;  that 
the  second  plea  amounted  to  the  general  issue ;  and  that  the  third  plea  was 
an  argumentative  denial  that  the  goods  seized  were  the  goods  of  W.  (4) 

Leave  and  license  may  be  given  in  evidence  under  the  general  issue  to  a  Leave  and  U- 
count  in  trespass  for  breaking  and  entering,  and  continuing  in  possession,  c^nse  may  be 
under  a  distress  for  rent  beyond  the  time  allowed  by  ktw.  (5)  ^^  undlr 

the  general 

(1)  WaMMfm  ▼.  Blacky  cit  in   Wvntn^    days  from  the  date  hereof;  the  said  C.  D.    issue  to  a  count 
hoiamt  v.  Morgan,  11  East,  405.     The  evi-    having  agreed  to  forbear  the  sale  of  the  said   in  trespass, 
dence  in  this  case  of  implied  consent  was,    goods  and  chattels  for  the  said  space  of  time, 

that  the  plaintiff  said,  how  much  she  was  to  enable  me  to  discharge  the  said  rent ; 

obliged  to  Mr.  M.,  who  had  acted  like  a  and  I,  the  said  A.  B.,do  hereby  agree  to  pay 

gentleman.  the  expenses  of  keeping  the  said  posneasion. 

(2)  Memorandum,  that  **  I,   A.  B.,  do  As  witness  my  hand,  tibe  day 
hereby  consent  and  agree  that  C.  D.,  my  of                          ,  in  the  year  of  our  Lord, 
landlord,  who  hath  distrained  my  goods  and  18    .                                          **  A.  B.'* 
chattels  for  rent,  in  a  dwelling-house,  &c.         (3)  Bradby  by  Adams,  154,  155.   anti, 
situate  at                ,  in  the  county  of  1859,  tit  Sale  of  nisraKss. 

,  shall  continue  in  possession         (4)  Rowe  v.  Amea,  8  Dowl.  P.  C.  750. 
of  my  said  goods  and  chattels  in  the  said        (S)  PurceUy.Notoian, I Smy the {lxuti)y  53. 
dwelling-house,  &c.  for  the  soace  of 
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Costs  or  Dis* 

TKESSXS. 

Stat  57  Geo.  S. 

Charges  for 
making  a  dis- 
tress for  renty 
where  the  sum 
due  does  not 
exceed  20C 


9.  Costs  of  Distresses. 

By  Stat  57  Geo.  S.  c  93.  s.  1,  <<  do  person  whatsoever  making  any  distress 
for  rent,  where  the  sum  demanded  and  due  shall  not  exceed  the  sum  ofM 
for  and  in  respect  of  such  rent,  nor  any  person  whatsoever  employed  in  any 
manner,  or  doing  any  act  whatsoever  in  the  course  of  such  distress,  or  for 
carrying  the  same  into  effect»'shall  have,  take^  or  receive  out  of  the  produce 
of  the  goods  or  chattels  distrained  upon  and  sold,  or  from  the  tenant 
distrained  op,  or  from  the  landlord,  or  froih  any  other  person  whatsoever, 
any  other  or  more  costs  or  charges  for  and  in  respect  of  such  distress,  or 
any  matter  or  thing  done  therein,  than  such  as  are  fixed  and  set  forth  in 
the  schedule  hereunto  annexed,  and  appropriated  to  each  act  which  shall 
have  been  done  in  the  course  of  such  distress ;  and  no  person  or  persons 
whatsoever  shall  take  any  charge  whatsoever  for  any  act,  matter,  or  thing 
mentioned  in  the  said  schedule,  unless  such  act  shall  have  been  really 
done :"  — 


Schedule. 


Sect  2  &  4. 

Remedy  for 
party  grieved. 


9. 

3 
2 


d. 

0 

6 


Sect.  6. 

Brokers  to 
giye  copies  of 
their  charges  to 
persons  dis- 
trained. 

Stat  7  &  8  Geo, 
4.  c.  17. 


Levying  distress            -               -            -                -  -  0 

Man  in  possession,  per  day                -           -                -  -  0 

Appraisement,  whether  by  one  broker  or  more,  6d.  in  the 

pound  on  the  value  of  the  goods        -              -  -  0    0    0 

Stamp,  the  lawful  amount  thereof                 -                -  -  0    0    0 

All  expenses  of  advertisements,  if  any  such            -  -  0  10    0 
Catalogues,  sale,  and  commission,  and  delivery  of  goods.  Is. 

in  the  pound  on  the  net  produce  of  the  sale.        -  -  0    0    0 

By  sects.  2.  &  4<.,  a  party  aggrieved  by  any  such  practice  may  apply  to 
a  justice  of  the  peace,  who  may  adjudge  treble  the  amount  of  money  un- 
lawfully taken  to  be  paid  with  costs,  which  may  be  levied  by  distress;  and 
if  the  complaint  be  unfounded,  may  give  costs  to  the  party  complained 
against ;  but  no  judgment  b  to  be  given  against  any  landlord,  unless  he 
personally  levies  the  distress. 

By  sect.  6.,  every  broker  or  other  person  who  shall  make  and  levy 
any  distress  whatsoever  shall  give  a  copy  of  his  charges,  and  of  all  the 
costs  and  charges  of  any  distress  whatsoever,  signed  by  him^  to  the  person 
or  persons  on  whose  goods  and  chattels  any  distress  shall  be  levied,  although 
the  amount  of  rent  demanded  exceed  the  sum  of  20L 

By  Stat  7  &  8  Geo.  4<.  c.  17.,  all  the  rules,  regulations,  clauses,  provisions, 
penalties,  matters  and  things  in  staL  57  Geo.  3.  c.  93.  contained,  are  extended 
so  far  as  the  same  are  applicable  and  capable  of  being  put  in  execution 
with  respect  to  any  distress  or  levy  for  land  tax,  assessed  taxes,  poor*s  rates, 
church  rates,  tithes,  highways  rates,  sewer  rates,  or  any  other  rates,  taxes, 
impositions,  or  assessments  whatever,  in  all  cases  where  the  sum  demanded 
or  due  for  or  in  respect  of  such  taxes,  rates,  tithes,  assessments,  or  imposi- 
tions, shall  not  exceed  20/. 

In  an  action  for  a  vexatious  and  excessive  distress,  the  plaintiff  having 
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received  the  taxed  costs  of  his  replevin  on  the  distress,  was  held  not  en-  Coots  of  Dw 
titled  to  recover,  as  damages,  the  extra  costs  occasioned  to  him  by  the  1_ 


replevin.  (1) 

There  is  no  statutory  limit  to  the  amount  of  the  costs  and  charges  for  Stat  ii  Geo.  2. 
levying  and  impounding  a  distress  for  rent  above  20L,  where  it  is  im-  ^.19.  s.  10. 
pounded  on  the  premises  by  virtue  of  stat  11  Geo.  2.  c  19.  s.  10.  (2) 

For  distresses  where  the  sum  distrained  for  exceeds  the  sum  of  20/.»  the  Costs  of  dis. 
costs  are  not  specified.  The  general  practice,  however,  appears  to  be,  to  *f^®"®"^'  ™**"* 
charge  !«.  in  the  pound  for  the  levy,  and  Ss.  6d,  a  day  for  the  man  in 
possession.  By  statute,  57  Geo.  3.  c.  93.  s.  6.,  "  Every  broker,  or  other 
person  who  shall  make  and  levy  any  distress  whatsoever,  shall  give  a  copy 
of  his  charges,  and  of  all  the  costs  and  charges  of  any  distress  whatsoever, 
signed  by  him,  to  the  person  or  persons  on  whose  goods  and  chattels  any 
distress  shall  be  levied,  although  the  amount  of  the  rent  demanded  shall  ex- 
ceed the  sum  of  20^/' 

Stat  57  Geo.  3.  c.  93.  does  not  apply  to  a  case  of  a  distress  taken  for  Stet  57  Geo.3. 
more  than  20/.,  though  made  upon  goods  which  are  made  at,  appraised  at,  ^-  ^^' 
and  sold  for  less  than  20^  (3) 

The  Stat.  Westm.  2.  c.  27.,  which  requires  distresses  to  be  made  by   stat.  Westm.  2. 
brokers  sworn  and  known,  does  not  extend  to  distresses  for  rent  (4<)  ^-  ^'^' 

Where' a  distress  is  made  under  the  authority  of  one  local  act,  and  the  Distress  under 
notice  of  distress  states  it  to  be  made  under  another,  and  the  plaintiflT  dis-  ^'^f^*^*^ 
continues  an  action  brought  in  respect  of  that  distress,  the  mistake  as  to 
the  act  authorising  the  distress  does  not  interfere  with  the  defendant's  claim 
to  treble  costs  under  that  act,  in  case  of  discontinuance,  although  the 
plaintiff  may  have  adopted  a  form  of  action  not  contemplated  by  the  pro- 
tecting act.  (5) 

A  distraining  order  will  not  be  granted  against  tenants,  after  attachments 
have  been  acted  upon  and  found  fruitless,  except  upon  terms  that  the  costs 
of  the  attachments  shall  be  no  charge  upon  the  estate.  (6) 


10.  Rbmedy  for  an  illegal  Distress.  Rxhkdtfok 

▲x  illegal 
Distress. 

I.   Wrongful  Distress,  Wronqful 

Distress. 

A  distress  may  be  denominated  wrongful,  either  by  being  tortious  in  its  May  be  retaken 
very  inception,  or  by  being  rendered  so  by  its  unlawful  continuance.    If,  ^^ 
therefore,  a  distress  be  illegally  made,  as  by  a  landlord  for  rent,  when 
in  fact  no  rent  is  due,  or  a  distress  be  unlawfully  taken  in  the  highway,   . 
it  is  so  entirely  wrongful,  that  the  law  permits  the  person  whose  goods 
arc  so  distrained  to  redress  himself  by  retaking  them  out  of  the  hands 
of  the  trespasser  (7);  and  a  distress  being  in  the  first  instance  only  a 
means  of  compelling  satisfaction,  if  such  satisfaction  be  tendered  at  the  ^'**'«*5  ■"«'' 


tender. 


(1)  Grace  v.  Morgan^  2  Bing.  N.  C.  5S4.  (4)  Child  y.  Chambtrlain,  6  C.  &  P.  213. 

(2)  ChUd  T.  Chamberlain,  3  N.  &  M.  520.         (5)  DOmty  t.  Corhelt,  5  Dowl.  P.  C.  704. 
6  B.  &  Ad.  1049.     6  C.  &  P.  21 3.  (6)  Ryder  t.  Dickson,  1  Hayes  ( Jrish),  86. 

(3)  Ibid.  (7)  Co.  Litt.  47.  (b.) 
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BKmmT  TOR 

AN  ILLKOAL 
Dx8TRES«r. 


TVoyer  and 


Stat2W,&M. 
sess.  I.  c.  5. 

8.5. 

Double  da- 
mages and 
costs  against 
vrongful  de- 
tainer. 


ile(^uisite  alle- 
gations. 


Stat  n  Geo.2 
c.  19.  s.  8. 


time  the  distress  b  about  to  be  made,  that  renders  the  subsequent  distress 
altogether  wrongfuL  Thus,  if  a  man  come  to  distrsdn  for  rent  in  arrear 
or  damage  feasant,  and  before  the  distress  a  tender  be  made  of  the  arrears 
of  the  rent,  or  sufficient  amends  for  the  damage  with  the  costs  (if  any) 
of  the  distress,  a  subsequent  distress  is  altogether  tortious,  and  the  tenant 
or  owner  may  immediately  rescue  his  property  from  the  hands  of  the 
distrainor  (1):  and  if,  in  the  case  of  rent  in  arrear  or  damage  feasant,  the 
person  whose  goods  are  distrained,  shall  after  the  distress  and  before  the 
impounding,  tender  a  sufficient  satisfaction  for  such  arrears  or  damage  done, 
together  with  the  discharges  of  the  distress,  the  subsequent  detainer  of  goods 
becomes  unlawful :  and  in  such  cases  it  seems^  that  the  owner  of  the  goods 
may  rescue  them  without  being  deemed  a  trespasser  (2):  but  this  most  be 
done  before  any  part  of  the  goods  is  impounded  (3),  as  they  are  afterwards 
in  the  custody  of  the  law ;  for^  as  Lord  Coke  expresses  it,  **  Tender  upon 
the  land  before  the  distress  makes  the  distress  tortious ;  tender  after  the 
distress,  and  before  the  impounding,  makes  the  detainer  and  not  the  taking 
wrongful ;  tender  after  the  impounding  makes  neither  the  one  nor  the  other 
wrongful ;  for  then  it  comes  too  late,  because  then  the  cause  is  put  to  the 
trial  of  the  law,  to  be  there  determined."  (4) 

In  addition  to  the  remedies  of  trespass  and  replevin  in  the  case  of  a 
wrongful  distress  for  rent,  that  is  to  say,  of  a  distress  where  no  rent  is  due 
at  the  time  of  making  the  distress^  or  where  there  has  been  a  tender  of  the 
amount  due  (5),  the  party  grieved  can  maintain  trover,  or  a  special  action 
on  the  case ;  and  it  is  immaterial  whether  the  goods  distrained  have  been 
sold  by  the  distrainor,  or  redeemed  by  the  party  distrained  on.  (6)  There 
is  also,  in  addition  to  these  common  law  remedies,  the  following  statutory 
provision: — by  stat.  2  Will.  &  M.  sess.  1.  c  5.  s.  5.  it  is  enacted,  that  in  case 
any  distress  and  sale  shall  be  made  by  virtue  or  colour  of  that  act  for  rent 
pretended  to  be  in  arrear  and  due,  where  in  truth  no  rent  is  in  arrear  or 
due  to  the  person  distraining,  or  to  him  in  whose  name  or  right  such  dis- 
tress shall  be  taken,  that  then  the  owner  of  such  goods  so  distrained  and 
sold,  his  executors  or  administrators,  may  by  action  of  trespass  or  upon  the 
case,  to  be  brought  against  the  person  so  distraining,  or  his  executors  or  ad- 
ministrators, recover  double  the  value  of  the  goods  so  distrained  and  sold, 
together  with  full  costs  of  suit 

In  an  action  on  this  statute  it  seems  to  be  sufficient  for  the  declaration 
to  allege,  that  the  distress  was  made  for  rent  supposed  to  be  due  upon  a 
certain  demise^  before  then  made  by  the  defendant  to  the  plaintiff,  without 
specifying  the  particulars  of  the  demise  itself;  and  to  state  generally  that 
it  was  taken  for  and  in  the  name  of  a  distress,  without  adding  for  rent 
arrear.  (7) 

The  stat.  11  Geo.  2.  c.  19>  s.  8.^  which  empowers  landlords  to  distrain 
growing  crops  for  rent  in  arrear,  gives  them  no  power  of  sale  until  the  crops 
are  ripe  and  severed  from  the  land.    A  sale  therefore  of  crops  so  sdzed 


(1)  Co.  Litt  47.  (b.)  Mod.  661.     AUen  y.  Bayley,  2  Lutw.  1596. 

(2)  BeviTs  case,  4  Co.  11.  (b.)     Firth  r.  Jennings    v.  Coutina,  HetL  165.       Aier  v. 
PuTvii,  5  T.  R.  4S3.  Rushton,  3  Keb.  190. 

(S)  Alwayti  v.  Broome^  2  Lutw.  262.  (5)  BroMcomb  v.  Bridges^  1  B.  &  CI  45. 

(4)  Six  Carpenter'i  ca$e,  8  Co.  147.      2         (6)  Shipwick  t.  Bhnchard^  6  T.  R.  298. 
Inst.   107.,  et  vide  Vtupor  v.  Edwards,   12         (?)  Salter  ▼.  Bmneden,  4  Mod.  231. 
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before  severance  is  altogether  void,  and  forms  no  ground  of  action  against  RimedyVor 

•        "         --        -     ^ AK  ILLKGA" 

DlSTKKSS. 


the  landlord.  (1)  ak  illegal 


In  the  case  of  a  wrongful  distress  of  cattle  damage  feasant,  if  the  owner 
pay  money  for  their  release,  he  cannot  recover  it  back  in  an  action  for  Damage 
money  had  and  received  (2);  nor  can  he,  it  should  seem,  maintain  a^special  feasant, 
action  on  the  case  where  the  original  seizure  is  lawful,  and  there  has  been  a 
tender  of  amends  before  impounding  for  the  injury  done  by  the  subsequent 
detention  of  the  cattle.  (8)  An  action  of  trespass  or  replevin  b  the  proper 
remedy  in  either  of  these  cases ;  and  it  seems,  from  the  language  of  the 
court  in  Anscomb  v.  Shore  (4),  that,  unlike  the  case  of  a  wrongful  distress 
for  rent  (5),  trover  cannot  in  any  case  be  maintained  for  a  wrongful  distress 
of  cattle  damage  feasant:  but  this  point  is  very  doubtful.  (6) 


IL  Irregular  Distress, 

By  any  irregularity  in  taking  the  distress  the  landlord  became  at  common  Irrkgulak 
law  a  trespasser  cUf  initio,  and  the  tenant  might  have  maintained  an  action  »'*™*"' 
against  him  accordingly.  ' 

But  by  Stat.  11  Geo.  2.  c  19.  s.  19.,  '*  where  any  distress  shall  be  made  Stat.ll  Geo.  2. 
for  any  kind  of  rent  justly  due,  and  any  irregularity  or  unlawful  act  shall  ^^'  "•  *^» 
be  afterwards  done  by  the  party  or  parties  distraining,  or  by  his,  her,  or  their  ^1^,.^^^^,  ^^ 
agents,  the  distress  itself  shall  not  be  therefore  deemed  to  be  unlawful,  nor  the  rent  not  un- 
party  or  parties  making  it  deemed  a  trespasser  or  trespassers  ab  initio  ;  but  la^^l*  &«•  fo' 
the  party  or  parties  aggrieved  by  such  unlawful  act  or  irregularity  shall  or  jj^^jty  therein ; 
may  recover  full  satisfaction  for  the  special  damage  he,  she,  or  they  shall 
have  sustained  thereby,  and  no  more,  in  an  action  of  trespass  or  on  the  case 
at  the  election  of  the  plaintiff  or  plaintiffs,  provided  always,  that  where  the 
plaintiff  or  plaintiffs  shall  recover  in  such  action,  he,  she,  or  they  shall  be 
paid  his,  her,  or  their  full  costs  of  suit,  and  have  all  the  like  remedies  for  the 
same,  as  in  other  cases  of  costs.'* 

By  sect  20.,  "  no  tenant  or  tenants,  lessee  or  lessees,  shall  recover  in  any  Nor  tenants  to 

action  for  any  such  unlawful  act  or  irreeularity  as  aforesaid,  if  tender  of  "".eco^e"^  ^V  ■5' 
•^  i  t  .     1  I.  •     *'°"»  °"  tender 

amends  hath  been  made  by  the  party  or  parties  distrainmg,  his,  her,  or  their  of  amends. 

agent  or  agents,  before  such  action  brought." 

The  only  difference  which  this  statute  made  was,  that  where  the  landlord 
begins  the  distress  in  right,  and  carries  it  out  in  wrong,  he  can  only  be 
charged  from  the  time  when  the  wrong  commenced. 

To  bring  a  case  within  this  statute  the  taking  must  be  originally  lawful.  To  bring  a  case 
and  consequently  its  operation  is  limited  to  acts  subsequent  to  the  dis-  q^  2.  c.  19. 
tress  (7);  and  although  by  the  words  of  the  statute,  where  any  unlawful  act  8.1 9.,  the  taking 
or  irregularity  has  been  committed  after  the  taking,  the  party  grieved  may  JJi'lJ'i-^f^*^*"' 
recover  satisfaction  by  an  action  of  trespass  or  on  the  case  at  his  election  (8), 

• 

(1)  Owen  T.  I^gh,  3  B.  &  A.  470.  (6)  Bithopy.  Montague (Fiacovnteta),  Cro. 

(2)  Lindon  v.  Hooper,  Cowp.  414.  Eliz.  824.     Branscomb  v.  Bridgeg,  1  B.  &  C. 
(S)  Anseomb    ▼.   Shore,    1    Camp.    285.     145.     Bradby  by  Adams,  177. 

1  Taunt.  261.      Bagshawe  v.  Goward,  Cro.  (7)  I  Esp.  N.  P.  395. 

Jae.  147.  (8)    Winterhoumey,  Morgan^  11  East,  395. 

•     (4)  1  Camp.  285.  401. 

(5)   Shipwick  V.  Blanchard,  6  T.  R.  295.  : 
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yet  the  aggrieved  must  elect  his  form  of  action  accordiDg  to  the  nature  of 
the  injury  committed,  and  not  arbitrarily,  and  in  opposition  to  the  general 
rules  of  law. 

Where  the  taking  is  originally  lawful,  the  aggrieved  cannot  maintain 
trover,  although,  as  has  been  already  stated,  he  may  do  so  where  the  taking 
is  wrongful  (1),  because  such  action  assumes  the  defendant  io  have  been  a 
trespasser  ab  initio.  (2) 

But  if  the  party  remain  on  the  premises,  and  commit  some  substantive 
act  of  trespass,  as  by  removing  the  goods  after  the  expiration  of  the  five 
days,  trespass  is  the  proper  form  of  action  for  such  wrongful  act,  although 
it  may  be  doubtful,  if  there  be  no  irregularity  beyond  the  mere  remaining 
on  the  premises,  whether  case  is  not  the  proper  remedy.  (3) 

If,  on  the  other  hand,  he  sell  the  goods  without  appraising  them  (4),  or 
take  an  excessive  distress,  or  detain  in  his  hands  the  proceeds  of  the  goods 
sold  under  the  distress,  ultra  the  rent  and  costs,  in  all  these  cases  a  special 
action  on  the  case  b  the  proper  proceeding ;  and  itseems  also  in  the  latter 
case,  that  he  may  wave  the  tort,  and  bring  assumpsit  to  recover  back  the 
surplus  money  withheld  from  him.  (5) 

Under  stat  1 1  Geo.  2.  c.19.  s.  21.,  which  allows  the  defendant  to  plead  the 
general  issue,  a  landlord  cannot  justify  under  the  plea  of  the  general  issue 
given  by  such  act,  except  for  acts  done  as  landlord;  and  therefore,  although 
he  may  justify  as  far  as  the  distress  goes,  he  cannot  justify  expulsion  under 
this  issue :  so,  also,  if  the  goods  continue  on  the  premises  beyond  the  five 
days,  he  cannot  justify,  under  this  issue,  entering  the  house  to  remove  them 
afterwards^  but  must  plead  a  license  to  justify  the  cuportavit,  or  Hberum  tene- 
merUum  to  justify  the  expulsion.  (6) 

These  provisions  extend  to  all  distresses  for  rent,  but  not  to  distresses  for 
other  causes,  which  are  therefore  still  governed,  with  respect  to  an  irregu- 
larity in  their  proceedings,  by  the  rule  of  the  common  law ;  so  that  trespass 
may  be  maintained  upon  any  irregularity  committed  in  such  distresses,  as 
for  example  an  abuse  of  the  thing  distrained.  (7) 

There  is,  however,  one  exception,  viz.  stat  I  &2 Ph.  &  M.  c  12.,  respect- 
ing the  driving  and  impounding  of  the  distress. 

In  an  action  for  an  irregular  distress,  the  only  evidence  at  all  affecting  K. 
the  landlord,  was,  that  all  the  defendants  appeared  by  the  same  attorney, 
and  that  the  defendants'  attorney  had  given  the  plaintiff  notice  to  produce 
« the  notice  of  distress  for  rent  due  to  Mr.  K.;"  and  that  the  managing  clerk 
of  the  defendants'  attorney,  when  he  served  it,  had  offered  lOL  to  settle  the 
action : — It  was  held,  that  this  was  not  evidence  to  go  to  the  jury  as  against 
K.;  and  an  acquittal  of  K.  was  directed.  (8) 

In  case  for  an  irregular  distress,  it  ici  necessary  to  state  correctly  to  whom 
the  rent  distrained  for  is  due ;  and  a  variance  in  this  respect  is  fataL  (9) 

In  actions  for  irregular  distresses,  the  correct  practice  is  to  make  either 
the  landlord  alone,  or  the  landlord  and  the  broker  defendants,  and  not  to 


(1)  Shipwiek  V.  Slanchard,  6  T.  R.  298. 

(2)  WdUace  v.  Kinff,  1  Hen.  Black.  13. 

(3)  Winterboume  v.  Morgan,  1 1  East,  395. 
401. 

(4)  Messing  v.  Kembief  2  Camp.  115. 

(5)  Witaerbovme  v.  Morgan,  1 1  East,  395. 
401. 


(6)  Hunt's  Gilbert,  83.  dt.  Bradby  by 
Adams,  188. 

(7)  Bagshawe  y.  Goward,  Cro.  Jac.  147. 

(8)  Crabb  v.  Kiaick,  6  C.  &  P.  216. 

(9)  Ireland  v.  Johnson,  1  Bing.  N. Cie2. 
4  M.  &  Sc.  706. 
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join  appraisers,  &c.;  and  if  a  plaintiff  do  join  them,  the  judge  will  oblige   Rxhxdt  fok 
him  to  make  out  his  case  by  strict  rule,  and  not  allow  questions  to  be  put  to  Dxst&xss. 


a  witness  who  has  been  cross-examined^  or  a  witness  to  be  called  back,  with  

a  view  of  fixing  such  appraisers,  &c.  (1) 

Where  the  tenant  consents  to  the  postponement  of  the  sale  of  a  distress^  y^^^^  of  an 
he  waves  an  irregularity  arising  from  the  notice  of  sale  not  having  been  ^^^ 
posted  in  the  next  market-town,  as  directed  by  stat.  25  Geo.  2.  c.  13.  (2) 


III.  Excessive  Distress. 

Excessive  distresses  were  always  illegal  at  the  common  law;  and  this  Ezcessivx Dis- 
principle  was  subsequently  confirmed  by  statutory  enactments.  trkss. 

Thus  by  stat.  De  DistricHone  Scaccarii  (51  Hen.  3.  st.  4.)  it  was  provided,   Stat  De  Dia- 
"  that  distresses  should  be  reasonable  after  the  value  of  the  debt  or  demand,  cariLTiHen's. 
and  by  the  estimation  of  neighbours  and  not  by  strangers,  and  not  out-  st  4. 
rageous.'* 

By  stat  Marlebridge,  c.  4.  (confirmed  by  Articuli  super  Chartasy  28  S^t.  de  Mark- 
Edw.  1.  st  8.  c  12.)  it  was  enacted,  « that  distresses  shall  be  reasonable,  and  ^/<^52Heii.s. 
not  too  great,  and  they  that  take  great  and  unreasonable  distresses,  shall  be 
grievously  amerced  for  the  excess  of  such  distresses." 

The  operation  of  the  statute  of  Marlebridge  is  general,  and  it  applies  to  Operation  of 
all  cases  of  distress  whatsoever  (3);  and  in  general,  the  only  remedy  to  be  ^^g^  -^  g^ 
pursued,  is  an  action  founded  on  the  statute ;  and  no  indictment  or  inform-  raL 
ation  will  lie  for  an  excessive  distress  (4):  if  an  excessive  distress  be  abused, 
or  if  to  such  distress  be  added  any  other  distinct  trespass,  these  are  separate 
causes  of  action.  (5) 

<<  There  can  be  no  remedy  upon  the  statute  of  Marlebridge,  where  there 
is  a  remedy  at  the  common  law ;  nor  if  the  plaintiff  has  recovered  in  replevin, 
can  he  afterwards  bring  an  action  on  that  statute ;  for  an  action  on  that 
statute  is  founded  on  there  being  a  cause  of  distress,  of  which  the  recovery 
in  replevin  shews  there  was  none :  moreover,  in  replevin,  damages  were 
recoverable  for  the  taking ;  and  a  man  shall  not  be  permitted  to  say,  there 
was  a  cause  of  distress,  aft^r  he  has  recovered,  upon  the  ground  of  its  being 
unlawful."  (6) 

The  distress  for  the  taking  of  which  an  action  on  the  statute  of  Marie-   Distress  must 
bridge  may  be  brought,  must  be  one  obviously  excessive.     As  if  a  man  dis-  excessive?'  ^ 
train  two  or  three  oxen  for  twelve  pence ;  or  if  he  distrain  a  horse  or  an  ox 
for  a  small  sum,  where  a  sheep  or  a  'pig  may  be  taken,  this  is  an  excessive 
distress,  because  he  might  have  taken  a  beast  of  less  value. 

But  if  there  be  no  other  distress  on  the  land,  then  the  taking  of  one  entire 
thing,  however  great  may  be  its  value,  is  not  unreasonable  (7) ;  and  there- 
fore it  has  been  said,  that  even  for  a  small  demand  a  cart  and  horses  may 
be  dbtrained,  because  they  are  not  severable  from  each  other.  (8) 


(1)  Child  y.  Chamberhnnj  6  C.&  P.  SIS.  (5)  Lynw  v.  Moody,  Sir.  851.     Etherttm 
S  N.  &  M.  520.     5  B.  &  Ad.  1049.    \  ▼.  JPoppUwtU,  1  East,  139. 

(2)  Dwyer  v.  Fwcoek  {aerk),  2  Fox  &  (6)  Hunt's  Gilbert,  68. 

Smith,  (Irish)  34.  (7)  FUld  v.  MitcheU,  6  Esp.  N.  P.  C.  71. 

(3)  2  Inst  107.  AvtneU  ▼.  Croker,  M.  &  M.  1 72. 

(4)  Rex  V.  lAdgingham,  1  Vent  104.     1  0^)   Clarke  v.  Tucket,   2  Vent    183.      1 
Lev.  299.  Rol'  Abr.  Distress  (R.),  674. 
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If  A.,  the  tenant  of  B.,  has  paid  all  his  rent,  and  got  his  landlord's  receipt 
for  it,  but  fearing  that  his  goods  will  be  taken  on  legal  process,  agree  with 
his  landlord  to  destroy  the  receipt,  and  that  the  latter  shall  put  in  a  distress 
for  rent  to  protect  the  goods,  and  the  landlord  do  so,  and  sell  the  goods,  and 
keep  the  proceeds,  this  distress  is  good  as  between  A.  and  B.,  though  void 
as  against  a  third  person ;  and  A.  can  maintain  no  action  against  B.  for 

it.(i) 

An  action  will  lie  for  an  excessive  distress^  and  leaving  a  man  in  posses- 
sion, although  the  goods  of  the  tenant  are  not  so  completely  removed  from 
his  control,  as  to  prevent  him  from  carrying  on  his  business.  (2) 

An  arrangement  between  the  parties  respecting  the  sale  of  the  goods  dis- 
trained after  the  distress,  but  before  sale^  does  not  divest  the  plaintiff  of  his 
right  of  action ;  because  a  right  of  action  once  vested,  can  only  be  destroyed 
by  a  release  under  seal,  or  by  the  receipt  of  something  in  satisfaction  of  the 
wrong  done.  (S) 

A  broker  having  distrained  the  goods  of  a  tenant  for  rent  in  arrear,  he 
signed  an  agreement  in  writing,  drawn  up  by  the  broker,  that  if  he,  the 
tenant,  did  not  pay  the  rent  on  or  before  a  given  day,  the  broker  might  re- 
enter and  distrain  again : — It  was  held,  that  this  did  not  estop  the  plaintiff 
from  afterwards  complaining  of  an  excessive  distress,  made  in  consequence 
of  the  rent  not  being  paid  at  the  stipulated  time.  (4<) 

Case  lies  as  well  as  trespass  for  an  excessive  distress  after  tender  of  the 
rent  due.  (5) 

Where  rent  has  been  reduced  by  payments  of  land  tax,  &c  if  the  land- 
lord distrain  for  the  whole  sum  reserved,  the  tenant  may  properly  sue  in 
case.  (6) 

Trover  is  not  maintainable  for  goods  merely  seized  as  a  distress  excessive 
in  quantity.  (7) 

A  recovery  in  replevin  is  a  bar  to  an  action  for  an  excessive  distress.  (8) 

In  an  action  of  case  for  excessive  distress,  express  malice  is  not  necessary 
to  be  proved  to  support  the  declaration.  (9) 

In  an  action  for  an  excessive  distress,  the  question  is,  what  the  goods 
seized  would  have  sold  for  at  a  broker's  sale ;  if  it  be  excessive,  the  plain- 
tiff is  entitled  to  recover  the  fair  value  of  them.  (10) 

A  landlord  is  liable  to  some  damages  in  an  action  on  the  case  for  an  ex- 
cessive distress,  where  the  excess  consists  wholly  in  seizing  growing  crops,  the 
probable  produce  of  which  is  capable  of  being  estimated  at  the  time  of  the 
seizure ;  but  the  measure  of  damages  is  not  the  value  of  the  crops,  but  the 
inconvenience  and  expense  which  the  tenant  sustains  in  being  deprived  of 
the  management  of  them,  or  which  he  is  put  to  in  procuring  sureties  to  a 
larger  amount  than  he  would  otherwise  have  been,  in  replevying  the 
crops.  (11) 

It  is  not  incumbent  on  the  plaintiff^  in  an  action  for  an  excessive  distress^ 

(1)  Stmt  V.  Tujffw,  6  C.  &  P.  207.  (6)  Carter  v.  Carter,  5  Bing.  406.     S  M. 

(2)  SaylU  v.  UtKer,  4  M.  &  1?.  790.    S.  C.     &  P.  723. 


nom.  Bayliss  v.  lUher,  7  Bing.  153. 

(3)  mUoughbjf  v.  Baekhtnue,  4  D.  &  R. 
539.     2B.&C.  821. 

(4)  HoHand  v.  Bird,  3  M.  &  Sc.  363.     10 
Bing.  15. 

(5)  Ibid. 


(7)  Whihoarihy.Suiith,lM,&R(Ai.l9S^ 

(8)  PhOKpt  V.  Berryman,  3  Doug.  286. 

(9)  Field  v.  Mitchell,  6  £sp.  N.  P.  C.  71. 

( 10)  WeUs  V.  Moody,  7  C.  &  P.  59. 

(11)  PiffSfott  V.  Birtle»,  1  M.  &  W.  441. 
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to  prove  the  precise  amount  of  rent  due>  as  stated  in  the  declaration,  the  Rcmkdt  wok 

substantial  allegation  being,  that  more  was  distrained  for  than  was  actually  ^^^^^^ 
due,(l) 


In  case  for  an  excessive  distress^  though  the  warrant  of  distress  be  for  a  ¥^^ 
greater  sum  than  is  really  due,  the  plaintiff  is  not  entitled  to  a  verdict} 
unless  the  goods  seized  are  excessive  in  regard  to  the  sum  really  due.  (2) 


amount  of  rent 


11.  Indemnity  on  Distresses. 

Where  a  person  makes  a  distress  on  behalf  of  another,  it  is  usual  for  the  Indkmmity  on 
principal  to  give  his  agent  an  indemnity  to  be  responsible  for  all  the  legal  1^*"»««ses. 
acts  of  the  agent. 

In  Taplis  v.  Grane  (3),  the  defendant,  attorney  of  O.,  authorised  the  plain- 
tiffs, as  brokers,  to  distrain  the  goods  on  A.'s  premises^  for  rent  due  to  O. ; 
whereupon  the  distress  was  made.  Some  of  the  goods  being  privileged 
from  distress,  and  claimed  by  the  owners,  the  plaintiffs  required  an  indemnity, 
which  the  defendant  gave  on  the  part  of  O.,  and  afterwards  said  he  would 
give  a  further  guaranty.  The  owners  of  the  privileged  goods  having  sued 
and  recovered  against  the  plaintiffs,  it  was  held,  that  the  defendants  were 
bound  to  make  good  the  loss  they  had  sustained. 

But  a  landlord  is  not  liable  in  trespass  for  the  wilful  and  unauthorised  Landlord 
acts  of  his  bailiffs  committed  in  the  conduct  of  a  distress.  (4t)  '\°*  ^fl?®/®'^, 

___,  .  ,.  «i.        .  «  3       t»  r^  %  "*6  Wilful  and 

Where  A.  gave  authonty  to  B.  to  distram  on  the  goods  of  C,  and  gave  unauthorised 
him  an  indemnity  against  all  costs  and  charges  that  he  might  be  at  <<  on  acts  of  his  bai- 
that  account ;  "  and  B.  made  the  distress,  and  his  men  being  told  by  the  son  ,^ ' 
of  C,  that  a  certain  cask  contained  spent  liquor  of  no  value,  they  took  the  demnity  will" 
cask  to  pieces,  and  let  the  liquor  run  off :  but  which  was,  in  fact,  cochineal  dye  only  apply  to 
belonging  to  D. ;  and  for  the  wasting  of  it,  D.  recovered  damages  against  B.  in  ju^a  is  U-* 
an  action  of  trover : —  It  was  held  (5),  that  B.  could  not  recover  the  amount  legal. 
of  those  damages  from  A.  in  an  action  on  the  indemnity.  Chief  Justice 
Tindal  observing,  **  It  never  could  be  intended^  «that  the  defendant  was  to 
indemnify  the  plaintiff  against  the  acts  of  his  own  servants ;  and  I  am  of 
opinion,  that  it  only  applies  to  cases  where  a  distress  was  illegal,  because 
the  landlord  had  no  right  to  put  in  such  distress.*' 

A  landlord  distraining  Ss,  primd  faciei  liable  for  the  act  of  his  bailiff  in  Landlord  pn'm^ 
taking  goods  privileged  from  distress,  though  they  never  come  to  his  hands.  •^""*  ^^J®  f**' 
But  if,  when  he  knows  the  circumstances,  he  disclaim  and  repudiate  the  bailiff, 
act,  he  is  not  bound  by  it.  (6) 

The  goods  of  an  under-tenant  were  distrained  and  sold  by  the  superior  Notice  of  Ac- 
landlord  for  rent  due  from  the  immediate  tenant ;  the  under-tenant  at  the  ^'on. 

sale  purchased  the  goods,  and  paid  for  them  to  the  superior  landlord: 

It  was  held,  that  he  could  maintain  an  action  against  his  immediate  lessor, 
for  money  paid  to  his  use.  (7) 

(1)  Se2l!f  ▼.  ^oar«,8Moore,451.    1  Bing.         (4)   ThytmB  v.  RtunUj  I  Jebb  &  Symes 
401.     1  C.  &  P.  28.  (Irish),  155. 

(2)  Crowder  v.  Sdf,  2  M.  &  Rob.  190.         (5)  Draper  v.  Tkompton,  4  C.  &  P.  84. 
WiUtinton  v.  Tmy,  1  ibid.  377.  (6)  Hurry  v.  BieMmany  1  M.  &  Rob.  126. 

(S)  5  Bing.  N.  C.  636.  (7)  Bsfme  v.  Shipley,  2  Hudson  &  Brooke 

(Irish),  195. 
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Invxm MIT7  OK       A  party  making  a  distress  for  two  causes^  as  to  one  of  which  he  is  justified 
DiCTKiMgg.       j^^  entitled  to  notice  of  action,  is  nevertheless  liable  in  trespass  as  to  the 

Mtking  a  dis-     Other.  (1) 

tren  for  two  ^  distress  for  tithe  composition  under  stat.  4*  Geo.  4*.  c.  99.  is  not  such 

beingjustifi-       <^  <^  ^one  in  pursuance  of  that  statute,  as  entitles  the  distrainor  to  thirty 
able;  but  as  to  (Jay's  notice  of  action  under  the  58th  section.  (2) 

the  other,  notice 
of  action  re- 
quired. (1 )  LamnU  t.  Sovthall,  5  M.  &  W.  416.  (2)  Murphy  w.  Cro$$,  2  Jones  (Iridi),  41. 
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EJECTMENT. 

1.  Detined,  pp,  1S74?— 1S76. 

2.  Title  requisite  to  maintain  Ejectment,  pp.  1S76 — 1S83. 

Lei$et  of  plainHff  mfut  have  a  kgal  utaU^  an  equUahU  tUk  not  it/ffieiaU  —  Plaintiff 
must  recover  on  the  ttrength  of  his  own  title  —  Leuee  cannot  dispute  the  title  of  his 
lessor —  Payment  of  rent  under  a  mistake  —  JFhere  possession  has  been  JraudulenUy 
obtained — Copyholder  if  admitted,  cannot  dispute  his  lord's  title —  Where  a  conveyance 
of  the  legal  estate  wiB  be  presumed —  Where  legal  estate  not  evicted  by  lessoi^s  accept' 
once  of  rent  and  costs  —  Setting  up  an  outstanding  term  in  a  terre  Unant  —  Right  or 
ENTRY  —  Must  be  immediate  at  the  time  of  the  demise^—  Not  assignable  •—  Limit* 
ATioN  OF  ACTION^  Stots,  21  Joc,  1.  c.  16.  s.  1.  —3  ff  4  WUL  4.  c.  27.-7  WHL  4. 
audi  Fict  0.98,-^3  ^  4  WUL  4,  c.27.  ss.  15,  16.—  Construction  of  ttat.  3^4 
Will  4.  c.  27.  s,  IS,  ^Judgment  of  Mr,  Baron  Pennefather  in  O'SulliTan  (Leasee 
of)  V.  M* Sweeny — Titlk  acquirko  bt  ak  adtkrsk  fosssssiok  of  twkxtt  tsars 
—  PossBSSORT  TTTLX  WHXK  8UFFICIKMT — Advcrss  posscssion  how  ncgotived — Entry 
by  heir  in  right  of  hie  ancestor —  Accruer  of  title  to  tenant  at  will. 

3.  By  whom  Ejectment  can  and  cannot  be  maintained,  pp.  1383 

—1391. 

4.  Property  for  which  an  Ejectment  does  and  does  not  lie, 

pp.  1391—1393. 

5.  Where    an    actual   Entry    is    requisite    before    Ejectment 

brought,  pp.  1393 — 1397. 

I.  To  AToiD  A  Fine,  pp.  1398 — 1395. 
II.  Where  the  Possession  is  vacant,  p.  1395. 

III.    PrOCXXDINOS  IK  AN  INFERIOR  CoURT,   p.  1396. 

IV.  Bt  joint  Tenants  and  Tenants  in  common —  Corporations —  Receiver  — 
Landlord  and  Tenant—  Statute  of  Limitations,  pp.  1396,  1397. 

V.  Effect  of  Entrt,  p.  1397. 

6.  Notice  to  quit,  pp.  1397 — 1415. 

I.  When  requisite,  pp.  1397 — 1400. 

An  existing  tenancy  from  year  to  year  -—  What  is  not  an  existing  tenancy  — •  Party 
in  possession  of  premiss  with  the  privity  and  consent  of  the  owner,  no  express 
tenancy  having  been  created  —  Party  lawfully  in  posKssion  cannot  be  efected  until 
sw^  possession  be  determined —  Personal  refresentatives — Infants — Mort- 

OAQOR  AND  MORTOAQEB. 

II.  Where  not  requisite,  pp.  1400 — 1402. 

Tenancy  determined  by  effluxion  of  tinut  or  happening  of  a  particular  event  —  Bnter^ 
ing  under  an  agreement  for  a  Isiue,  and  continuing  in  possession  far  ihe  period  for 
which  the  lease  wcu  to  be  granted  -^  Holding  under  an  agreement  for  a  lease  for 
six  years  requiring  a  six  months*  n(aice  from  the  tenant  previously  to  giving  up 
possession  —  An  agreement  for  a  future  lease --^  Lessee  disdaiming  the  title  of  his 
lessor —  Attornment  of  tenant-^  Mortgagee  v.  Mortgagor — Assignees  of  mart- 
gagw  —  Claimants  under  writs  of  elegit  — >  Co-partners  —  Chaplain  of  a  college 
not  a  curate  within  stat.  57  Geo,  3.  e.  99*  s.  67. 
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III.  TxMX  OF  OTfinto  Noncx,  pp.  1402-— 1407. 

Ineumbent  on  lessee  to  shew  the  eonunencement  of  his  tenancy  —  Tenant  bound  hy  Ms 
statement  respiting  the  termination  of  his  tenancy  —  Where  house  and  land  are  let 
together  to  be  entered  upon  at  different  times  —  Notice  must  be  given  with  reference 
to  the  substantial  time  of  entry  —  Six  months'  notice  — ^  Remainder  man  erwUng  a 
new  tenancy  under  a  void  lease  -—  Agreement  for  an  increase  of  rent  does  not  create 
a  new  tenancy — Whemc  a  txkanct  commkkcu  and  kxhrbs  at  ant  of  the 
USUAL  FEASTS  -^  Notice  can  be  given  to  quit  upon  a  particuUw  day,  or  in  general 
terms  at  the  expiration  of  the  current  year  — •  Tenant  of  a  house  is  entUled  to  the 
same  privileges  with  respect  to  the  notice  to  quit  as  the  occupier  of  land —  Lodgings 
—  Custom  of  the  countet  —  Quartbrlt  reservation  of  rent —  Construc- 
tion OF  NOTICES. 

IV.  Bt  whom  Notice  mat  be  given,  pp.  1407 — 1409. 
V.  To  WHOM  Notice  should  be  given,  pp.  1409,  1410. 

VI.  Form  of  Notice,  pp.  1410 — 1412. 

^trcl  notice -^Notice  to  tenant  when  landlord  intends  to  enforce  double  value  under 
Stat.  4  Geo.  2.  c.  28.  «.  1.  —  Subscribing  witness —  Language  of  notice  should  be 
unambiguous  —  Notice  wiU  not  be  invalid  unless  it  contain  a  real  and  booA  fide 
option — Description  of  premises —  Under  what  words  **  tithes**  wiUbe  included — 
Direction  of  notice. 

VII.  Mode  of  Service,  p.  1412. 

VIII.  Waver  of  Notice,  pp.  1412—1415. 

7.  The  Declaration,  pp.  1415 — 1424. 

How  intituled — Venue «— Parties —  Tenants  in  possession-^  Insertion  of  a  per^ 
son*s  name  as  defendant  without  his  authority  —  The  demise  —  Demise  declared 
upon,  must  be  consistent  with  the  title  of  the  lessor — Describing  property  under  an 
equitable  article  instead  of  a  legal  demise —  Where  dotAts  exist  as  to  the  ptsfty 
in  wham  the  legal  titie  is  vested  —  Demise  by  churchwardens  and  overseers  —  Cor- 
porations aggregate  and  sale —  Infant^^  Joint  tenants  or  parceners —  Tenants  m 
common  —  Dat  of  demise  —  By  administrator  —  Heir  —  LatuBord —  JRit^per — 
Rectors  —  Tenant  at  will —  Tenant  from  year  to  year —  Length  of  term  during 
which  the  premises  have  been  demised  —  Situation  of  the  thing  demanded 

—  Description  of  the  propertt — The  entrt  —  The  ouster  —  Introduction 

OF  AN  ATT0RNET*S  NAME  IN  DECLARATION  NOT  REQUISITE  •.—  ALLEGATION  OF  BEING 
INDEBTED  TO  THE  QUEEN,  AND  THE  QUO  MINUS  NOT  REQUISITE. 

8.  Notice  subscribed  to  the  Declaration,  pp.  1424 — 1426. 

By  whom  to  be  given —  To  whom  and  how  directed —  Service  on  several  tenants—' 
When  to  appear, 

9.  Amendment  of  Declaration,  p.  1426. 

10.  Service  of  Declaration,  pp.  1426 — 1437. 

Time  of  service  —  Upon  whom  service  to  be  mads  —  Agents  — >  Assignees  — 
Attorney^—  Bailiff — Broker —  Brother  of  tenant —  Chapel  keeper —  Clerks  of 
companies  —  Commissioners  —  Daughter  of  tenant  —  East  India  Company  —  Exe- 
cutors  —  Heir  —  Lunatic  —  Messenger  and  official  assignee  —  Mother  of  tenant  — 
Nqthew  of  tenant —  Overseers —  Prisoner — Railway  company — Receiver — Servant 
— r  Sister  of  tenant —  Son  of  tenant —  Tenant —  Mistake  in  name  —  Refusing  to 
receive  notice  —  Preventing  service  by  fraud — Rendering  premises  inaccesnbk — 
Where  a  service  on  one  tenant  is  a  service  on  his  co-tenani  «.-  Where  tena$U  has  gone 
out  of  the  country —  Tenant  absconding  or  keeping  out  of  the  way  —  Personation 
-^  Tenant  dying  after  service  on  his  servant  —  Acknowledgment  of  service  by  tenant 

—  Trustees  —  Wife  of  tenant  —  Wife  of  son  of  tenant — Insufficient  service  upon  wife, 

11.  Affidavit  of  Service,  pp.1437 — 1440. 

Material  allegations — Bt  whom  to  be  made — How  intituled—  Omitting  the  year  when 
service  was  made  —  Word  "  served  **  not  essentially  requisite  —  Mode  of  stating 

THE  service  on  TENANT,  OR  ON  THE  MEMBERS  OF  BIS  FAMILT,  &C.—  EXPLANATION 
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OF  NOXICK  -—  Affixing  copy  of  dechratUm  on  premiu$  —  fHtere  affidavit  appears 
defective —  The  jurat. 

12.  Judgment  against  casual  Ejector,  pp.  1441,  1442. 

13.  Time  of  Appearance,  pp.  144%  144S. 

14.  Appearance  of  Defendant,  pp.  1443— 1446. 

Appearance  of  landlord  under  stat,  11  Geo  2.  c.  19.  s.  13.  —  Penons   who  cannot 
defend —  Penalty  on  tenant  fir  disobedience  to  stat,  11  Geo,  2.  c.  19. 

15.  The  consent  Rule,  pp.  1446 — 1448. 

16.  The  Issue,  pp.  1448,  1449. 

Oftpkat  term  and  how  made  up  —  Where  defendant  can  plead  specially  —  Where  there 
are  several  defendants  whofiead  separatdy  —  Variance  between  the  record  and  issue 

—  Defendant  should  appear  notwithstanding  a  variance, 

17.  Particulars  of  Demand  —  Consolidation  of  Ejectments  — 

Stay  of  Proceedings   under  Stat.  7  Geo.  2.  c.  20.  s.  1.  — 
Cognovit  —  Certiorari  and  Habeas  Corpus,  pp.  1449 — 1452. 

18.  Notice  of  Trial  —  Record  of  Nisi  Prius  —  Jury  Process-^ 

Process  for  subpcbnaing  Witnesses,  pp.  1452,  1453. 

19.  The  Trial,  pp.  1453 — 1455. 

I.  Where  Defsmdamt  does  and  does  not  aftkae,  p.  1453. 
II.   Right  of  Counsel  to  begin,  p.  1454. 
III.  New  TiuAL,  pp.  1454,  1455. 

20.  The  Damages,  p.  1455. 
2K  The  Costs,  pp.  1455—1458. 

Who  entitled  to  costs —  Where  no  person  appears  to  defend  -—  Where  defindani  appears 

—  Plaintiff  nonsuited  on  merits  —  Beg,  Gen,  H,  T,  a  WUL  4.  r.  74.  —  Liability  far 
costs  —  Nominal  defendant  —  Where  pauper  defendant — Insolvent  dxhtor  —  Stat  or 
raocEEDiNOS  FOR  COSTS  —  InfooUs  —  Lessor  resident  abroad  —  Death  of  plaintiff*s 
lessor  —  Lessor  unknown —  Where  costs  of  a  prior  efeetment  tqxm  the  same  UHe^  or 
between  the  same  parties,  are  left  unpaid — Vexatious  and  oppressive  conduct —  Oosts 
of  an  action  for  mesne  profits — Wheee  froceedings  will  not  he  rayed '^  Mods 

OF  RECOVERING  COSTS. 

22.  The  Judgment,  pp.  1458,  1459. 

When  for  plaintiff'-^  When  for  defendant  —  Effect  of  Judgment 

23.  Scire  Facias,  pp.  1459,  1460. 

24.  Writ  of  Error,  pp.  1460,  1461. 

25.  Where  Equity  will  restrain  Actions  of  Ejectment,  pp.  146If 

1462. 

26.  Execution,  pp.  1462—1467. 

I.   Gbnbrallt,  pp.  1462,  1463. 
II.  Under  Stat.  11  Qjm.  4.  a^P  1  Will,  4.  c.  70.   pp.  1463,  1464. 
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III.  Dkutxet  or  Wui  to  the  Shkuff  awd  Dkuts&t  or  Possissioir,  pp.  1464|  1465. 

IV.  Wsix  or  RxsTiTUTiON,  pp.  1465,  1466. 

V.  Rbmxdues  FOR  Dimr&BANCs  or  PossKsnoN,  pp.  1466,  1467. 

27.  Evidence,  pp.  1467— 1477- 

JPktinHff  mutt  pr<me  a  Ugal  and  pottettory  h'tfs  —  Admimttraior —  Admitnom  in  a 
deed  —  AffidavU^^AtUMoHcn-^  Aeeigneee  efabankmpt  or  Ineoioemt  —  Ommeee of 
etahite  merchant  —  Conueee  of  statute  stapU — Copphold —  Deed —  Veoitee  cffrte- 
hold  —  Copyhold  —  Leasehold —  Elegit,  tenant  by  —  Exeeutore  —  Fieri  fidas  — 
Gmardian  —  Heir  at  law '— Husband  and  wife — Joint  tenant  —  Landlord-^  Mart' 
gagorand  Mortgagee^-^Boeeession-^  Rector^  5ltamp—  FaWcmee-— WnNias,  cox- 

FXTKNCT  OF. 

28.  Ejectment  by  Landlord  against  Tenant,  pp.  1477 — 1490. 

I.  Paocsboinos  at  common  Law  foe  Non-fatmext  of  Rkxt,  pp.  1477, 1478. 

II.  Procxsdivos  uvdwk  Stat.  4  Oao.  8.  c.  88.  pp.  1478—1483. 

Construction  of  statute  ^^  Dedaration  and  service  of  "^Judgment  against  easnd 
efector — Appearastee,  pleOt  ^  — Stay  of  proceedings -^Ihider  of  rod — E^uU»- 
Ne  relief —  Etodxxcx  —  Dbfxncx.  —  Forfeiture  (wooer  of)  —  ConsoHdatien 
of  dufsMceot 

III.  Pkocxxdixgs  uvdkb.  Stat.  1  Geo.  4.  c.  87.  pp.  1488 — 1489. 

Stat.  1  Goo.  4.  c  87.  «.  1.,  declaration  under  —  Construction  of  «teM«—  Noties 
subscribed  to  the  dedaration^^  Bail —  Security  fir  costs  —  Tub  tbial — Appear' 
ance  and  plea —  Evidbmcb  —  Tenant  at  wiU —  Stat  or  Bxxcunox. 

IV.  Ejbctmbkt  uxdeb  Stat.  11  Geo.  4.  axd  1  Will.  4.  c.  70.  pp.  1489,  1490. 

StatAl  Geo,4.and\  Will,4.  t.  70.  «0.  56,  37. -^By  whom  action  maintainable  ^ 
Dkclaration  and  notice — Judgment  againut  casual  ejector  —  Appearaeet  md 
pioa  —  Notice  of  trial  —  Stay  of  proceedings. 

V.  Statutes  roE  Recovbet  of  Possession  or  Phofebtt  bbfoeb  Ma6I8TEAiu» 
p.  1490. 

29.  Action  for  Mesne  PROFits,  pp.  1490 — 1497. 

I.  Geneballt,  pp.  1490,  1491. 
II.  Bt  whom  Action  can  and  cannot  ee  maintained,  pp.  1491, 1492. 

III.  The  Declaration  and  Pleadings,  pp.  1492 — 1494. 

IV.  Evidence,  pp.  1494, 1495. 

V.  Damages  and  Costs,  pp.  1495,  1496. 

VI.  Bail  —  Payment  of  Monet  into  Court  -—  Judgment  —  Stat  op  Exc- 
cuTioN,  p.  1497. 


1.  Defined. 

Defined.  ^  Fairelaim  d,  Fowler  v.  Shamtitle(l)  Lord  Mansfield  eaid,  ''The 

action  of  ejectment  is  the  creature  of  Westminster  Hall,  introduced  within 
time  of  memory,  and  moulded  gradually  into  a  course  of  practice,  by  rules 
of  the  courts." 

(1)  3  Burr.  1292. 
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Ejectment  is  a  real  action  in  respect  of  the  lands^  and  personal  in  respect      Dxfxmko. 
of  the  damages  and  costs;  —  it  is  therefore  a  mixed  action,  in  which  a  Real  action  in 
lessee  for  years,  when  ousted,  can  recover  his  term,  as  abo  his  damages.  (1)  respect  of  lands, 
It  is  also  a  possessory  action,  and  only  maintainable  where  the  lessor  of  P«"<>°*lj^ 

_        t  •     •  i«*  ^^^\.  respect  oi 

the  plaintiff  may  enter.  (2)  damages  and 

After  the  disuse  of  real  actions,  questions  of  title  to  land  were  usually  tried  ^^^^^^ 
in  actions  of  replevin  or  trespass,  quare  clatisumfregit ;  and  this  practice  con- 
tinued, until  the  introduction  of  trying  titles  by  the  action  of  ^'ectio  fimuB. 
But  in  the  ejectiojirmm  damages  only  could  be  recovered  until,  or  shortly 
after  the  6  Rich.  2.,  when  the  judges  resolved,  that  the  term  as  well  as 
damages  might  be  recovered. 

The  action  of  ejectment  is  formed  on  the  plan  of  the  ejectio  fimuB.  Ejectment  on 
Where  in  this  action  the  right  to  lands  and  tenements  is  tried,  it  is  called  ^^^  *^^^' 
^ectment  on  the  title.  This  is  where  any  person  having  legal  title,  as  by 
descent,  by  purchase,  by  devise,  the  expiration  of  leases  for  terms  for 
years,  death  of  tenant  for  life,  forfeiture  for  breach  of  covenant,  or  such 
causes,  becomes  entitled  to  the  possession  of  lands,  tenements  or  heredita- 
ments —  his  mode  of  proceeding  to  recover  them  is  by  ejectment. 

The  present  mode  of  proceeding  by  ejectment  is  said  to  have  been  present  mode 
introduced  by  Lord  Chief  Justice  RoUe,  who  presided  in  the  upper  bench  of  proceeding 
during  the  time  of  the  Commonwealth,  to  avoid,  on  the  one  hand,  the  ^^J^^?^ 
necessity  of  making  an  actual  entry,  and  selling  a  lease  on  the  premises,  for  Chief  Justice 
trying  the  title ;  and,  on  the  other,  to  obviate  the  inconvenience  arising  from  RoUe. 
the  action  being  brought  against  the  casual  ejector,  and  give  the  tenant  in 
all  cases  an  opportunity  of  defending  his  tide  upon  proper  terms.     In  this 
mode  of  proceeding,  it  is  not  necessary  for  the  claimant  to  make  an  actual 
entry,  or  seal  and  deliver  a  lease  on  the  premises,  or  for  the  lessee  to  enter 
thereon,  and  be  ousted  by  the  defendant ;  but  the  first  proceeding  is,  the 
delivery  of  a  declaration  to  the  tenant  in  possession,  on  a  feigned  demise, 
in  which  the  supposed  lessee  is  the  nominal  plaintiff,  and  a  casual  ejector 
defendant :  to  which  declaration  a  notice  is  annexed,  from  the  casual  ejector 
to  the  tenant  in  possession,  advising  him  to  appear  within  a  limited  time, 
and  cause  himself  to  be  made  defendant  in  his  stead,  otherwise,  [that  judg- 
ment will  be  entered  therein  against  the  casual  ejector  by  default,  and  th^ 
tenant  will  be  turned  out  of  possession. 

*  On  receipt  of  this  declaration  and  notice,  if  the  tenant  do  not  appear  in 
the  limited  time,  he  is  supposed  to  have  no  title  to  the  premises ;  and  an 
affidavit  having  been  made  of  the  service  of  the  declaration  and  notice,  the 
court  win  order  judgment  to  be  entered  against  the  casual  ejector  by 
default,  and  possession  of  the  premises  will  be  given  to  the  lessor  of  the 
plaintiff,  who  is  considered  as  the  real  claimant.  But  if  the  tenant  mean  to 
appear,  pursuant  to  the  notice,  a  rule  of  court  is  drawn  up,  by  consent 
of  the  parties,  or  their  attorneys,  (which  is  called  the  consent  rule),  by  which 
it  is  ordered,  that  the  tenant  be  made  defendant,  instead  of  the  casual 
ejector,  and  forthwith  appear  at  the  suit  of  the  plaintiff,  and  file  common 
bail,  and  receive  a  declaration  in  an  action  of  trespass  and  ejectment 


(I)  S  Bac.  Abr.  Ejectment ( A. )>  8.    Stat.  •      (2)  Kawiek  y.  Maidman,  1  Burr.  119. 
1  Geo.  4.  c.  87. 
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DxFivKD.  for  the  premises  in  question  (describing  them  according  to  the  rule) 
(1),  and  plead  thereto  not  guilty;  and  upon  the  trial  of  the  issnes*  con- 
fess, lease,  entry,  and  ouster,  and  insist  upon  the  title  only,  otherwise 
that  judgment  will  be  entered,  for  the  plaintiff  against  the  casual  ejector 
by  default :  and  as  the  lessor  of  the  plaintiff  will  not,  in  this  mode  of  pro- 
ceeding, be  able  to  prove  an  actual  lease,  entry^  and  ouster,  it  b  further 
ordered  by  the  consent  rule,  that  if,  upon  the  trial  of  the  issue,  the  tenant 
shall  not  confess  the  same,  whereby  the  plaintiff  shall  not  be  able  further 
to  prosecute  his  suit  against  him,  then  no  costs  shall  be  allowed  for  not 
further  prosecuting  the  same,  but  the  tenant  shall  pay  the  costs  to  the 
plaintiff.  On  the  other  hand,  as  the  ejectment  is  brought  in  the  name  of 
the  nominal  plaintiff,  against  whom  the  defendant,  if  he  succeeded,  would 
have  no  remedy  for  his  costs,  it  is  further  ordered,  that  if,  upon  the  trial  of 
the  issue,  a  verdict  shall  be  given  for  the  defendant,  or  it  shall  happen 
that  the  plaintiff  shall  not  further  prosecute  his  suit,  for  any  other  cause 
than  for  not  confessing  lease,  entry,  and  ouster,  then  the  lessor  of  the  plain- 
tiff shall  pay  costs  to  the  defendant 
VThere  the  This  mode  of  proceeding,  however,  cannot  be  pursued  in  the  case  of  a 

niiike*a&  actual  vacant  possession,  where  there  is  no  tenant  to  whom  the  declaration  can  be 
entry,  and  seal  delivered ;  nor  as  between  landlord  and  tenant  when  the  premises  are 
a  lease  on  the  ^jjQUy  deserted  by  the  latter,  and  his  place  of  residence  is  unknown  (2) ; 
^  and  the  case  is  not  provided  for  by  the  statute  4  Geo.  2.  c.  28.  (3) ;  nor,  as 

it  seems,  when  the  ejectment  is  brought  in  an  inferior  court,  which  has  not 
the  power  of  framing  the  rule  to  confess  lease,  entry,  and  ouster ;  nor  the 
means,  if  such  rule  were  entered  into,  of  enforcing  obedience  thereto.  (4) 
In  these  cases^  therefore,  the  claimant  must  still  proceed  in  the  ancient 
mode,  by  making  an  actual  entry,  and  sealing  a  lease  on  the  premises.  (5) 


TiTLi  aiQci-  2.  Title  requisite  to  maiktaim  Ejectment. 

UTX  TO  MAIN- 

YAiK  Ejkct-  <    Jn  order  to  maintain  an  ejectment,  it  is  necessary  that  the  lessee  of  the 

'  plaintiff  should  have  a  legal  estate  in  the  tenements  sought  to  be  recovered, 

plaintiff  must  ^^  equitable  title  not  being  deemed  sufficient 

have  a  legal  The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title^ 

^JtaWe*title  *°^  ^^^  ^°  ^^®  weakness  of  that  of  the  defendant  (6)    Possession  gives  the 

not  sufficient,  defendant  a  right  against  every  man  who  cannot  shew  a  good  title  (7);  but 

Plaintiff  must  a  lessee  will  not  be  permitted  to  defend  an  ejectment  against  his  own  land- 

stwrth^of  his  ^^^^9  ^'^^^  whom  he  has  received  possession,  on  a  supposed  defect  in  the  title 

own  title.  of  the  landlord  (8) ;  nor  if  B.,  claiming  under  A.,  let  lands  for  a  year  and 

j^^  die,  and  A.  after  the  expiration  of  the  term'brings  an  ejectment  against  C, 

dispute  the  C.  Cannot  dispute  (9)  the  title  of  A. ;  nor  when  the  tenant  in  possesion  has 

title  of  his 


lessor. 


(1)  R«  M.  1  Geo.  4.  K.  B.     R.  H.  1  &         (f>)  Per  Lee  C.  J.  in  MarHn  y.  ShxuJum, 
2  Geo.  4.  C.  P.     R.  E.     2  Geo.  4.  Exch.         5  T.  R.  1 10.  n, 

(2)  Tidd,  1204.  (7)  Ptr  Lord  Mansfield  in  4  Burr.  2487. 

(3)  Ibid.  (8)  Driver  d,  Osenden  ▼.  Lamrencej  2  W. 

(4)  Sherman  v.  Cocke,  1  Keb.795.  *  Black.  1259. 

(.G)  1  Lil.  Pp.  Reg.  498,  499.  (9)  Barwicky.  T%omp»on,  7  T.  R.  488. 
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jKud  r^nt  to  the  lessor  of  the  plaintiff,  can  a  third  person  come  in  and  Tmc  rxqui- 
defend  as  landlord  wiUiout  the  tenant,  and  dispute  the  lessor  of  the  plain-  *™^^^" 
tiff's  title  (1):  neiUier  the  tenant,  nor  any  one  claiming  by  him,  can  con-  ment. 
trovert  the  landlord's  title ;  he  cannot  put  another  person  into  possession, 
but  must  deliver  up  the  premises  to  his  own  landlord. 

In  Doe  d.  BuUen  v.  Milh(2)  it  appeared  that,  premises  being  in  the 
possession  of  a  tenant  under  an  indenture  of  lease,  a  party  claimed  them 
by  an  alleged  title  adverse  to  that  of  the  lessor,  and  prior  to  the  lease, 
.demanded  them  of  the  lessee,  and  ultimately  obtained  possession  by  pay- 
ing him  90L ;  the  landlord  afterwards  brought  ejectment  against  the  party 
so  in  possession,  the  term  having  been  forfeited: — It  was  held,  that  the 
defendaat  could  not  set  up  his  adverse  title  against  the  landlord,  Mr.  Justice 
Patteson  observing,  I  cannot  distinguish  this  case  from  Doe  d.  Knight  v. 
Smsftke  {Lady).  (S) 

But  when  a  tenant  has  not  received  possession  from  a  person,  to  whom  Payment  of 
however,  under  a  misrepresentation  or  by  mistake,  he  has  paid  rent,  such  !!?1^°*'^  * 
payment  of  rent  will  not  estop  the  tenant  from  setting  up  the  title  of  the 
real  owner.  (4«) 

Where  possession  has  been  fraudulently  obtained  (5),  if  the  title  is  to  be  Where  posses- 
dbputed,  the  lessor  of  the  plaintiff  may  insist  upon  being  first  put  into  the  2^^^^^^ 
aitoation  in  which  he  was  before  the  possession  was  taken.  obtained. 

If  a  copyholder  have  been  admitted  to  a  tenement,  and  done  fealty  to  Copyholder,  if 
his  lord,  he  cannot,  in  an  action  by  the  lord  for  a  forfeiture,  shew,  that  the  ^^J^'****'*!^" 
l^al  estate  was  not  in  the  lord  at  the  time  of  admittance.  (6)  lord's  title. 

It  is  now  settled,  though  a  contrary  practice  prevailed  (7),  that  where  Where  a  con-, 
trustees  ought  to  convey  to  the  beneficial  owner,  it  may  be  left  to  the  jury  ▼cyMioe  of  the 
to  presume^  that  they  have,  conveyed  accordingly  (8) ;  or  when  the  bene-  i^remmed. 
ficial  occupation  of  an  estate  by  the  possessor,  under  an  equitable  title, 
induces  a  probability,  that  there  has  been  a  conveyance  of  the  legal  estate 
to  the  person  who  is  equitably  entitled  to  it  (9)    Upon  principle,  a  term 
of  years  assigned  to  attend  the  inheritance  ought  not  to  be  presumed  to 
be  surrendered,  unless  there  has  been  an  enjoyment  inconsistent  with  the 
existence  of  the  term,  or  some  act  done  in  order  to  disavow  the  tenure 
under  the  term,  and  to  bar  it  as  a  continuing  interest  (10):  yet,  where  the 
facts  preclude  such  a  presumption,  and  that  the  legal  estate  is  still  out-* 
standing  in  a  trustee,  the  ejectment  must  be  brought  in  his  name,  and 
cannot  be  maintained  in  that  of  the  cesttdque  trust  (11) 

It  even  seems,  that  a  trustee  may  in  strictness  maintain  an  ejectment 
against  his  own  cestuique  trust  (12);  and  an  unsatisfied  term,  outstanding 
in  trustees,  will  bar  the  recovery  of  the  heir  at  law,  even  though  he  claim 

(1)  Doe  d.  Knight  v.  Ai^Me,  (Latfy)  4        (7)  Lade  (Bart.)  ▼.  ffolfird.  Bull.  N.  P. 

M.  &  S.  S47.  1 10.     S  Burr.  1416.     1  W.  Black.  428. 

(3)  2  A.  ft  £.  17.  (8)  Doe  d.  Sybum  y.  Siade,  4  T.  R.  682. 
(S)  4  M.  &  &  S47.  (9)  Roe  d.  Reade  v.  Reade,  8  ibid.  122., 

(4)  Fenner  ▼.  Ihiphek,  2  Bing.  10.,  Tide     et  vide  Doe  d.  Burdett  v.  WrigkU^  2  B.  &  A. 
etiam  England  d.  Sgbum  v.  Skuiet  4  T.  R.     710. 

682.     Cornith  ▼.  SearO,  8  B.  &  C.  471.  (10)  S  Sug.  V.  &  F.  42.  et  seq. 

Brook  ▼.  Biggs,  2  Bing.  N.  C.  572.  (11)  Doed.J9bd:M2aiv.5itep2c,2T.  R.684. 

(5)  Doe  d.  Johnton  t.  Baytup,  3  A.  ft  £.  Doe  cL  Bowerman  ▼.  Syboum,  7  ibid.  S.  49. 
188.  Roe  d.  Readt  v.  Reade,  8  ibid.  122.     Doe  d. 

(6)  Doe    d.    Nepean  (Sir    Edward)  v.  Shewen  y,  Wiroot,  5  h^ast,  \S8.     Tidd,  1194. 
Bndden,  5  B.  &  A.  626.  (18)  Roe  d.  Reade  t.  Reade,ST.  R.  122. 
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TlTLB  EVQVI- 
SRK  TO  MAIK- 
TAIK  EjKCT- 
ME1IT. 


Where  legal 
estate  not 
evicted  by  les- 
sor's acceptance 
of  rent  and 
costs. 


Setting  up  an 
outstanding 
term  in  a  terre 
tenant. 


Right  or  £x- 

TRT* 


Immediate 
right  of  entry 
must  dlist  at 
the  time  of  the 
demise. 


only  subject  to  the  charge.  (1)  So  an  ejectmeiit  cannot  be  maintained  by 
a  mortgagee,  or  a  tenant  by  elegit  {2)^  against  the  tenant  in  possession, 
holding  under  an  existing  lease  or  agreement  made  prior  to  the  mortgage 
or  judgment  on  which  the  ekgU  issued*  But  a  mortgagee  having  the  legal 
estate  may  recover  in  ejectment,  without  giving  notice  to  quit,  against  a 
tenant  who  claims  under  a  lease  from  the  mortgagor,  granted  after  the 
mortgage,  without  the  privity  of  the  mortgagee.  (S) 

Where  a  landlord  brings  an  ejectment  for  non  pa3rment  of  rent  and 
executes  his  habere^  the  legal  estate  granted  by  the  lease  is  not  evicted,  if, 
within  the  period  allowed  for  redemption,'' the  landlord  accept  from  any 
person  deriving  under  that  lease,  the  rent  and  costs.  By  such  acceptance 
the  legal  estate,  and  all  interests  carved  out  of  it,  are  set  up  for  the  benefit 
•  of  all  persons  deriving  under  the  lease.  (4) 

In  Frawley  {Lessee  of)  v.  Bastahle  (5)  it  appeared,  that  A.  having  sued  oat 
a  sdre  facias  to  revive  a  judgment  against  the  heir  and  terre  tenants  of  the 
conusor,  they  appeared  by  B.,  their  attorney,  and  put  in  a  plea  of  con- 
fession. An  ekgit  having  been  sued  out,  an  ejectment  was  brought  there- 
upon, with  which  B.  was  served,  and  to  which  he  alone  took  defence.  Upon 
the  trial  he  set  up  an  outstanding  term  in  a  terre  tenant :  — •  It  was  held, 
that  he  was  not  estopped  from  so  doing. 

An  ejectment  being  a  possessory  remedy,  the  lessor  of  the  plaintiff  must 
have  a  right  of  entry  on  the  day  of  the  demise  (6) ;  and  therefore  an  eject- 
ment will  not  lie  when  the  right  of  entry  is  taken  away,  as  by  the  discon- 
tinuance of  an  estate  tail  (7),  &c  by  a  descent  cast  (8),  or  by  the  Statute  of 
Limitations.  (9) 

In  consequence  of  its  being  necessary  for  the  lessor  of  the  plaintiff  to 
have  an  immediate  right  of  entry  at  the  time  of  the  demise  in  the  ejectment, 
a  remainder  man  or  reversioner  cannot  maintain  ejectment  during  the  con- 
tinuance of  the  particular  estate* 

A  lease  contained  a  clause  that,  if  the  rent  should  be  in  arrear,  and  if 
there  should  be  no  sufficient  distress  on  the  premises,  it  should  be  lawful 
for  the  lessor,  his  heirs  and  assigns,  without  any  demand  made,  to  re-enter* 
The  rent  being  in  arrear,  I.  H.,  the  assignee  of  the  reversion,  brought 
an  ejectment  for  non  payment  of  rent  to  evict  the  lease,  which  was  vested 
in  five  coheiresses,  but  served  only  the  husbands  of  two  of  them  with  the 
ejectment,  and  having  obtained  judgment,  he  was  put  into  possession  under 
an  habere^  there  being  no  sufficient  distress  on  the  premises*  The  five  co- 
heiresses and  their  husbands  afterwards  brought  an  ejectment  on  the  title  to 
recover  back  the  possession  under  the  lease,  on  the  ground  of  the  invalidity 
of  the  proceedings  in  the  ejectment  for  non  payment  of  rent :  —  upon  which 
it  was  held,  that  although  I.  H.  entered  into  possession  with  the  intention 
of  proceeding  under  the  statutes  relating  to  ejectment  for  non  payment  of 
rent,  and  although  that  proceeding  was  invalid,  yet  there  being  an  arrear  of 
rent  then  due,  and  no  sufficient  distress  on  the  premises,  he  had  at  that 
time  a  right  to  re-enter  for  condition  broken  at  common  law,  without  any 
demand,  and  that  his  entry  under  the  ejectment  for  non  payment  of  rent 


0)  Doed.£r(x2ffdenT.Sfa^,2T.  R.684. 

(2)  Doe  d.  Da  Costa  y.  Wharton,  8  ibid.  2. 

(3)  Tldd,  1194. 

(4)  SheridoM  v.  Dawton,  1  Jones  (Irish), 
256. 


(5)  I  Hayes  (Irish),  189. 

(6)  Runnington  on  Ejectment,  44. 

(7)  Tidd,1194* 

(8)  Runnington  on  Ejectment,  44, 45. 

(9)  Udd,  1194, 
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might  be  referred  to  snch  right  of  re-entry  for  condition  broken,  and  was  Titlk  ksqiti- 
therefore  vaUd,  (1 )  "^"  ™  *'^"'- 

At  common  hiw  a  right  of  entry  was  not  assignable,  nor  as  it  seems  ment. 
devisable  (2) ;  and  by  stat  32  Hen.  8.  c.  9.  s.  2.,  ne  person  shall  buy  or 


sell  any  pretended  right  or  title  to  land,  &c,  unless  the  vendor  or  his  an-  nofassignSblZ 
cestors,  or  those  under  whom  he  claims,  have  been  in  actual  possession  of  stat.32Hen.8. 
the  same,  or  of  the  reversion,  or  remainder^  or  taken  the  rents  or  profits  c.  9.  s.  2. 
thereof  for  the  space  of  one  whole  pear  next  before  the  sale,  on  pain  that 
the  buyer  and  seller  shall  each  forfeit  the  value  of  such  land  to  the  king 
and  the  prosecutor.    An  ejectment  cannot,  therefore,  be  maintained  under 
a  conveyance  made  by  a  person  who  is  out  of  possession. 

£Jjectment  being  founded  on  a  right  of  entry,  must  under  stat  21  Jac.  1 .  Limitation  op 
c  16.  s.  1.  be  brought  within  twenty  years  after  the  right  or  title  of  Action. 
entry  accrued,  or,  in  case  of  an  adverse  possession,  it  may  be  barred  by  that      }l      j     '* 
statute ;  and  as  it  is  an  action  relating  to  real  property,  it  will  be  governed 
by  Stat  3  &  4  Will  4.  c.  27.,  by  which,  after  the  31st  day  of  December  Stat.s&4WUl. 
1833,  no  person  shall  bring  an  action  to  recover  any  land  but  within 
twenty  yearo  next  after  the  time  at  which  the  right  to  bring  such  action 
shall  have  first  accrued  to  some  person  through  whom  he  claims ;  or,  if 
such  right  shall  not  have  accrued  to  any  person  through  whom  he  claims, 
then  within  twenty  years  next  after  the  time  at  which  the  right  to  bring 
audi  action  shall  have  first  accrued  to  the  person  bringing  the  same.  (3) 

By  Stat  7  Witt. 4. &  1  Vict  c28.  to  amend  tiie  act  of  3&4  WilL4.  c.27.  ^tat.  7  Will.  4. 

&  1  Vict  c 

it  is  enacted,  that  ^Mt  shall  and  maytbe  lawful  for  any  person  entitled  to  gg^ 
or  claiming  under  any  mortgage  of  land,  being  land  within  the  definition 
contained  in  the  first  section  of  the  said  act,  to  make  an  entry,  or  bring  an 
action  at  law,  or  suit  in  equity,  to  recover  such  land  at  any  time  within  « 

twenty  years  next  aft:er  the  last  payment  of  any  part  of  the  principal  money 
or  interest  secured  by  such  mortgage,  although  more  than  twenty  years 
may  have  elapsed  since  the  time  at  which  the  right  to  make  such  entry,  or 
bring  such  action  or  suit  in  equity,  shall  have  first  accrued,  any  thing  in 
the  said  act  notwithstanding." 

In  Stat  21  Jac  1*  c.  16.  s.  2.  there  is  a  proviso  that,  ''  if  any  person  Stat  21  Joe.  I. 
or  persons  that  hath  or  shall  have  such  right  or  title  of  entry,  be,  or  ^'  ^^*  ^  ^' 
shall  be  at  the  time  of  the  said  right  or  titie  first  descended,  accrued,  ^^^^^^^^ 
come,  or  fallen,  within  the  age  of  one  and  twenty  years,  feme  eoverty  non  or  a  feme  covert, 
eompoe  mentis^  imprisoned,  or  beyond  the  seas,  that  then  such  person  and  *°^  of  persons 
persons,  and  his  and  their  heir  and  heirs,  shall  or  may,  notwithstanding  mentis,  imprU 
the  said  twenty  years  be  expired,  bring  his  action  or  make  his  entry  as  he  soned,  or  be- 
might  have  done  before  this  act,  so  as  such  person  and  persons,  or  his  or  '^^     ^  ^  ^*^^ 
their  heir  and  heirs,  shall,  within  ten  years  next  after  his  and  their  full  age, 
discoverture,  coming  of  sound  mind,  enlargement  oat  of  prison,  or  coming 
into  this  realm,  or  death,  take  benefit  of  and  sue  forth  the  same,  and  at  no 
time  after  the  said  ten  years." 

And  it  is  provided  by  stat  3  &  4  Will.  4.  c.  27.  s.  16.  that,  '<  if  at  the  Stat  3&  4  Will. 

4.  c.  27.  s.  16 

(1)  Warrington  (Lessee  of)  w.  Hodgensy  I  552.     8  East,  552.      1  Taunt  578.     Tidd, 
Batty  (Irish),  311.  1194. 

(2)  Doe  d.  Perry  ▼.  Jones,  1  Hen.  Black.  (3)  Respecting  the  Lav  of  Inheritance, 
32.        Goodright    d.    Fowler     v.    Forruter,  vide  stat.  3  &  4  Will.  4.  c.  106. 
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Title  rkqui-     time  at  which  the  right  of  any  person  to  make  an  entry,  or  bring  an 
8iT«  TO  MAIN-     action,  to  recover  any  land  shall  have  first  accrued,  such  person  shall  have 
MKNT.  been  under  any  of  the  disabilities  thereinafter  mentioned,  that  is  to  say, 
infancy,  coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or  absence  be- 
yond seas,  then  such  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty  years  thereinbefore  limited  shall  have 
expired,  make  an  entry,  or  bring  an  action  to  recover  such  land,  at  any- 
time within  ten  years  next  after  the  time  at  which  the  person  to  whom  such 
right  shall  first  have  accrued  shall  have  ceased  to  be  under  any  such  dis- 
ability, or  shall  have  died,  which  shall  have  first  happened/' 
Stat  3  &  4  By  Stat  3  &  4  Will.  4.  c.  27.  s.  15.,  "  that  when  no  such  acknowledg- 
Wiii.  4.  c  27.    ment  (of  title)  as  aforesaid  shall  have  been  given  before  the  passing  of 
'                this  act,  and  the  possession  or  receipt  of  the  profits  of  the  land,  or  th& 
sion  not  ad-       receipt  of  the  rent,  shall  not  at  the  time  of  the  passing  of  this  act  have 
verse.                been  adverse  to  the  right  or  title  of  the  person  claiming  to  be  entitled 

thereto,  then  such  person,  or  the  person  claiming  through  him,  may,  not^ 
withstanding  the  period  of  twenty  years  hereinbefore  limited  shall  have 
expired,  mid^e  an  entry  or  distress,  or  bring  an  action  to  recover  such  land 
or  interest,  at  any  time  within  five  years  next  after  the  passing  of  this  act.'* 
Requisites  in         To  entitle  a  party  to  the  benefit  of  the  exceptions  in  stat  21  Jac.  1.  c  16. 
order  to  entitle  [^  is  necessary,  that  the  disability  to  enter  should  exist  at  the  time  when  his 
eiceptive  pro-    ***^®  accrued ;  for  if  he  had  the  power  to  enter  but  for  an  instant,  no  sub- 
visions  in  Stat,    sequent  disability  will  be  sufiicient  to  arrest  the  operation  of  the  statute.  (1) 
21  Jac.  1.  c.  16.       ^jj^  ^^  principle  is  the  same  where  a  disability,  existing  at  the  time  oF 

the  conmiencement  of  the  tide,  is  afterwards  removed,  and  a  subsequent 

disability  ensues,  the  statute  continuing  to  run,  notwithstanding  the  second 

disability.  (2) 

Construction  of      It  has  been  holden  in  an  ejectment  on  the  title  by  one  coparcener  against. 

4*^ I27  ^  ^is'  another,  that  if  the  possession  of  the  defendant  be  adverse  to  the  title  of 

the  lessor  of  the  plaintifi*  at  the  time  of  the  passing  of  stat  3  &  4  WilL  4. 
c.  27.,  though  it  has  not  been  so  for  the  period  of  twenty  years  before,  the 
case  is  not  within  the  fifteenth  section  of  the  act  Adverse  possessioa 
within  the  meaning  of  that  section,  b  not  adverse  possession  for  the  period 
of  twenty  years  antecedent  to  the  passing  of  the  act 

And  if  the  possession  be  adverse  at  the  time  of  the  passing  of  the  act, 

and  it  appear  that  the  defendant  has  been  in  the  sole  and  exclusive  pos* 

session  of  the  lands  without  acknowledgment  or  account  for  more  than 

twenty  years  before  the  ejectment  was  brought,  the  title  of  the  lessor  of 

Judgment  of      the  plaintifi*  is  barred.     Thus,  in  O'SuUivan  {Lessee  of)  v.  M^Sweeny  (3) 

Mr.  Baron         jyj,.^  Baron  Pennefeather  observed,  ^<  It  has  been  contended  that  the  legis- 

Penoefeather  m  ° 

O' Sullivan  lature  .intended,  by  this  fifteenth  section,  to  give  to  every  person,  whose 
{Lessee  of)  Y.  right  would  Otherwise  have  been  affected  by  the  act,  five  years  within. 
'"^^y*  which  he  might  bring  hb  action.  I  do  not  think  that  such  b  the  meaning 
of  that  section ;  in  my  opinion  it  applies  to  those  caaes  only,  where  therQ 
has  been  a  possession  for  twenty  years  or  upwards,  but  which  was  not,  at 
the  time  of  the  passing  the  act,  adverse  to  the  title  of  Jhe  party  bringing  the 
action ;  and  that  an  adverse  possession  at  that  time,  even  though  it  were 

(I)  Doe  d.  Duroure  {Count)  v.  Jonet,  4         (S)  Tidd,  1196. 
T.  R.  300.  <S)  1  Jonte  Sc  Carey  (Irish),  295. 
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for  a  very  short  period,  is  sufRcient  to  deprive  the  party  of  the  benefit  of  the  Titl«  rkqwi. 
fifteenth  section^  In  my  opinion,  that  is  the  true  construction  to  be  given  J" "ej**^'^' 
to  the  statute ;  and  I  think  that  the  only  time  given  to  a  person  under  such  mint. 

circumstances  to  assert  hb  right  in,  was  the  period  intervening  between  "" 

the  passing  of  the  act,  and  the  Slst  of  December,  1833.  During  that 
interval  he  might  assert  his  right,  not  by  virtue  of  any  saving  contained  in 
the  fifteenth  section,  but  because  the  other  sections  of  the  act,  which  after 
that  period  would  have  barred  his  right,  had  not  come  into  operation. 
Then  by  the  express  language  of  the  fifteenth  section,  it  does  not  apply  to 
cases  where  the  possession  at  the  time  of  the  passing  of  the  act  is  adverse 
to  the  title  of  the  claimant.  It  does  not  say  that  the  possession  must  have 
'been  adverse  for  twenty  years  before  the  passing  of  the  act ;  but  that  it 
must  have  been  adverse  at  that  time.  I  admit  that  there  is  a  hardship  in 
that  construction ;  but  it  is  probable  that  those  who  framed  the  act  did  not 
regard  it  in  comparison  with  the  great  object  of  the  statute,  that  of  quieting 
•possessions*  and  putting  an  end  to  this  species  of  non  adverse  possession  ; 
and  that  they  desired  to  give  to  a  possessor  not  accounted  for  by  a  tenancy, 
all  the  rights  and  privileges  of  an  adverse  possession.  I  think  they  have 
done  so,  and  that  we  must  construe  the  act  accordingly.  The  case  of 
Nepean  (JBart.)  v.  Doe  d.  Knight  (I)  at  least  so  far  as  the  opihion  of  Lord 
Denman  goes,  is  precisely  in  point ;  for  in  that  case  the  jury  found,  that 
there  was  not  an  adverse  possession  for  twenty  years ;  but  the  facts  of  the 
case  warranted  the  court  in  assuming,  that  there  had  been  an  adverse  pos- 
session at  the  time  of  the  passing  of  the  act,  though  extending  over  a 
shorter  period  than  twenty  years.  The  analogy  also  to  be  derived  from 
JLord  Tenterden's  act  is  not  to  be  disregarded;  and  certainly,  the  con- 
struction which  has  been  put  upon  that  statute,  gave  it  an  ex  post  facto 
operation.  It  was  so  construed  by  this  court,  who,  very  much  against  the 
opinion  of  one  of  its  members.  Sir  W.  Smith,  gave  it  a  retrospective  oper- 
ation, and  the  same  construction  was  afterwards  given  to  it  by  the  judges 
in  England.  For  these  reasons  I  am  of  opinion,  that  the  exceptions  should 
be  allowed." 

An  adverse  possession  for  twenty  years,  is  not  only  an  available  defence  Title  ac- 
to  the  party  whilst  he  continues  in  possession,  but  it  gives  him  (unless  'w^'*"*  "^  ^" 
affected  by  some  of  the  exceptive  provisions  in  the  Statute  of  Limitations)  a  session  fok 
complete  possessory  right  to  the  lands,  and  is  a  sufficient  title  to  enable  twenty  Yeaes. 
him  to  maintain  an  ejectment  against  any  person  who  ousts  him  after  the 
expiration  of  the  twenty  years  (2),  in  fact,  it  is  like  a  descent  at  common 
law,  which  tolb  the  entry. 

It  seems  that  this  doctrine  will  hold  between  the  party  having  had  the  ad- 
verse possession  for  twenty  years  and  tLe  legal  owner  of  the  lands,  although 
the  party  having  had  the  possession  afterwards  desert  the  premises,  and  the 
right  owner  peaceably  enter  thereon.  (3) 

But  if  the  possession  of  the  party  be  afiected  by  any  of  the  provisions  of 
Stat  21  Jac  1.  s.  16.  c.  2.  or  if  the  lands  be  the  property  of  the  crown 
or  of  the  church,  the  defendant  may  avail  himself  thereof,  in  answer  to 
the  claim  arising  from  the  adverse  possession,  without  shewing  any  title 

(1)  2M.  &W.  894.  (3)  Doc  d.   Burrough  t.  Reade^  8  East, 

(2)  Stoektr  ▼.  Bemy,  1  Ld.  Rsym.  741.       358. 
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Entry  by  heir 
in  right  of  his 
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in  hiinaelf.  If,  indeed,  the  lands  are  crown  lands,  and  tbe  claimatit 
has  been  ousted  by  a  wrong-doer,  after  an  uninterrupted  possession  for 
more  than  twenty  years,  a  grant  of  them  from  the  crown  will  be  pre- 
sumed in  his  favour,  unless  the  crown  be  incapable  of  making  such  grant ; 
but  if  such  incapacity  exist,  a  grant  of  course  cannot  be  presumed,  and 
no  possession  for  less  than  sixty  years  will  then  be  sufficient  to  enable  him 
to  maintain  an  ejectment  And  indeed,  as  stat  9  Geo.  3.  c.  16.  only  ban 
the  suit  of  the  crown  after  a  continuing  adverse  possession  of  sixty  years, 
but  does  not  also  give  a  Htie  to  the  adverse  possessor,  it  may  be  doubted, 
whether  anif  length  of  possession  of  crown  lands  not  grantable  by  the 
crown,  will  be  a  sufficient  title  to  support  an  ejectment.  (1) 

In  ejectment  for  rooms  it  appeared,  that  H.  and  th^  lessor  of  the  plainti£f 
were  placed  in  a  house  by  the  proprietor,  whose  servants  they  had  been, 
and  occupied  it  in  distinct  portions ;  H.  having  the  rooms  in  question  to 
himself.  L.  came  to  reside  with  and  attend  upon  H.,  who  died  some- 
time after,  having  devised  his  interest  in  the  rooms  to  the  lessor  of  the 
plaintiff.  The  original  proprietor  had  died  before  H.:  L.  continued  to 
occupy  the  rooms,  but  was  forcibly  removed  from  one  by  the  lessor  of  the 
plaintiff  and  the  ejectment  brought  for  the  recovery  of  the  others.  The 
declaration  being  served  upon  L.,  defendants  (who  professed  to  have  a 
claim  under  the  original  proprietor)  entered  into  the  consent  rule  to  de£»id 
as  landlords,  bu^  at  the  trial,  gave  no  evidence  of  title  in  themselves:  — 
It  was  held,  that  L.  having  come  in  under  H.,  no  title  in  him  could  be  set 
up  agunst  the  lessor  of  the  plaintiff;  that  the  lessor  of  the  plaintiff  shewed 
a  sufficient  title,  none  being  proved  by  the  defendants ;  and  that  they  could 
not  allege  against  him,  that. he  did  not  prove  twenty  years'  adverse  posses- 
sion in  himself  and  H.  (2) 

Although  an  adverse  possession  of  twenty  years  is  not  only  a  negative 
bar  to  the  plaintiff's  recovery  in  ejectment,  but  takes  away  his  right  of 
possession,  and  gives  a  positive  title  to  the  opposite  party  (3),  yet  an  ad- 
verse possession  will  be  negatived  in  the  following  cases :  —  1.  When  the 
parties  claim  under  the  same  title.  2.  When  the  possession  of  one  party 
is  consistent  with  the  title  of  the  other.  3.  When  the  party  claiming  title 
has  never,  in  contemplation  of  law,  been  out  of  possession.  4*.  When  the 
possessor  has  acknowledged  a  title  in  the  claimant :  and  lastly,  an  adverse 
possession  for  twenty  years  is  no  bar  to  a  rector  or  vicar,  except  as  against 
the  same  incumbent  who  submitted  to  such  possession.  (4) 

It  was  formerly  doubted,  whether  an  ejectment  could  be  maintained  by 
the  king,  because  an  ejectment  is  for  an  injury  done  to  the  possession,  and 
the  king  cannot  be  put  out  of  possession.  But  this  reasoning  seems  only 
to  apply,  where  the  king  is  made  plairUijffy  and  not  where  he  is  the  lessor  of 
the  plaintiff,  is) 

Where  the  ancestor  to  whom  the  right  first  accrues  dies  under  a  disability, 
which  suspends  the  operation  of  the  statute,  his  heir  must  make  his  entry 
within  ten  years  next  after  his  ancestor's  death,  provided  more  than  twen^ 


(1)  Goodtitle  d.  Parker  y.  Baidmn,  11 
East,  488.     Adams  on  Ejectment,  78. 

(2)  Doe  d.  Willit  v.  BircAmore,  9  A.  &  E. 
662.  It  was  held  also,  that  L.  was  not  a 
competent  witness  fur  the  defendants. 


(3)  RunningtOD  an  i^ectment,55. 

(4)  Euneom  v.  Doe  d.  Cooper,  5  B.  &  C 
696. 

(5)  Payne*9  case,  S  Leon.  SOS.  Lee  ▼. 
Norris,  Cro.  Eliz.  331.  Doe  d,  Ma^  v. 
lied/em,  12  East,  96. 
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yean  lu&ve  in  the  whole  elapsed  from  the  time  of  the  commencement  of  the  l^^i-*  rkqui- 
ancestor's  title  to  the  time  of  the  expiration  of  the  ten  years.  (1 )  ^"  e^^"" 

Under  stat  3  &  4  WiU.  4.  c.  27*  s.  2.  (which  limits  the  time  for  recover-  ment. 
ing  lands  by  action  to  twenty  years  after  the  right  accrues)^  sect  34^  (which  accroee  of 
extinguishes  the  title  at  the  determination  of  such  period),  and  sect.  7-  (which  Title  to  Te- 
enacts  that,  in  case  of  tenancy  at  will,  the  right  of  action  shall  be  deemed  ^^^  ^''  ^^'-^ 
to  have  accrued  at  the  determination  or  at  the  end  of  one  year  from  the 
commencement  of  such  tenancy),  no  title  accrues  to  a  party  who  was  tenant 
at  will}  and  held  without  interruption  for  twenty  years  after  the  expiration 
of  the  first  year,  but  who  had  quitted  possession  before  the  act  passed* 
As  against  the  original  landlord,  and  those  claiming  under  him,  such  party 
b  without  title  independently  of  sect  15.    Nor  can  he  by  virtue  of  the 
first  mentioned  clauses  recover  in  ejectment,  even  against  a  stranger.  (2) 


S.  Bt  whom  Ejectment  can  and  cannot  bb  maintained. 

In  ascertaining  the  particular  persons  who,  by  reason  of  their  estate  aqd  Bt  whom 
interest  in  the  lands,  can  maintain  ejectment,  it  should  be  remembered,  that  S^bctment 
a  right  of  entry  or  possession  is  supposed  to  accompany  their  legal  title.        ^^  ^^  xli^' 

An  alien  cannot  maint.ain  qjectment,  for  an  alien  cannot  take  lands  by  taineo. 
descent  (3)  AuExa. 

As  all  the  bankrupt's  property,  real  and  personal,   is  vested  in  the  Assxqkse  or  a 
assignees  (4),  they  can  maintain  ejectment  for  such  property ;   and  the  Bankrupt. 
provisional  assignee  of  the  Insolvent  Debtors'  Court,  has  also  the  same  right 
action.  (5) 

By  stat  32  Hen.  &  c.  34.,  the  grantees  or  assignees  of  a  reversion  shall  Assigwbb  of 
have  the  same  rights  and  advantages,  with  respect  to  the  forfeitures  of  ""  R«veesiom 
estates,  as  the  heirs  of  individuab  and  the  successors  of  corporations  had  „  Rb-bmtry 
until  that  time  solely  enjoyed ;  and  this  statute  is  made  most  general  in  its  roa  a  Condi- 
operation,  by  particularly  including  the  grants  from  the  monarch  of  those  ''^^^  broken. 
lands  which  had  then  recently  become  the  property  of  the  crown  by  the  ,j^*^4^*    *^^' 
dissolution  of  the  monasteries. 

The  words  of  the  statute  grant  the  privilege  of  re-entry  to  the  assignees 
^'  for  non  payment  of  rent,  or  for  doing  of  waste,  or  far  other  forfeiture ;  '* 
but  these  latter  words  have  been  limited  in  their  interpretation  to  "  other 
forfeiture  of  the  same  nature^"  and  extend  to  the  breach  of  such  conditions 
only  as  are  incident  to  the  reversion,  or  for  the  benefit  of  the  estate.  Thus, ; 
the  assignee  may  take  advantage  of  covenants  for  keeping  houses  in  repair, 
for  making  of  fences,  scouring  of  ditches,  preserving  of  woods,  or  such 
like  (6),  but  not  of  collateral  covenants,  as  for  the  payment  of  a  sum  in 
gross,  or  for  the  delivery  of  com  or  wood ;  and  it  has  upon  this  principle 
been  doubted,  whether  the  assignee  can  re-enter,  if  the  lessee  break  a  cove- 
nant not  to  assign  without  license.  (7) 

The  assignee  of  part  of  the  reversion  in  all  the  lands  demised  is  an 

(1)  Doe  cL  Geoffe  v.  Jenon,  6  East,  80.  (5)  Doe  d.  dark  ▼.  Spencer,  3  Bing.  203., 

(2)  Thompmm  y.  Thompion,  6  A.  &  £.  721.     /km/,  1389. 

(3)  Co.  Litt-  7.  (b.)  .  (6)  Co.  Litt.  215.  (b.) 

(4)  Beck  d.  Hawkins    y.   WeUh,  1  Wils.         (7)  Lucom  t.  How^  Sir  T.  Raym.  25a 
276.,  a»<i,  tit.  Bankrurct. 
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Bt  whom 
Ejectment 
cam  and  cak- 
not  be  main- 
TAINED. 

Instniment 
which  does  not 


grant  of  the 
refersion. 


AnOKNIT. 

AWABD* 


Bargainik 
UNDER  A  Fiat. 
Cbdrchwar- 

DBN8  AND 

Overseers. 

StaL59Gea3. 
c  12.  s.  17. 


assignee  within  this  statute ;  but  the  assignee  of  the  rer&nion  in  part  of  the 
lands  is  not,  for  the  condition  being  entire,  cannot  be  apportioned  by  the 
act  of  the  parties,  but  shall  be  destroyed.  (1) 

Where  A.  B.  by  indenture^  in  consideration  of  a  sum  of  money,  and  of 
the  yearly  rents  and  covenants  therein  reserved,  demised  to  C.  D.  in  these 
words,  *^  hath  demised,  granted,  set,  and  to  farm  let;  and  by  these  presents 
doth  demise,  grant,  set,  and  to  farm  let  unto  the  said  C.  D.  all  that  and 
those,  &c.  now  in  the  possession  of  J.  C.^"  hidf€Hdian  for  three  lives :  —  It 
was  held,  that  this  instrument;  did  not  operate  as  a  grant  of  a  reveruon,  as 
it  could  not  be  inferred,  that  the  grantor's  estate  was  a  reverstony  there  not 
being  any  apparent  privity  between  X  €•  and  him»  nothing  being  recited  in 
the  instrument  but  a  bare  possession  in  J.  C.^  and  nothing  beyond  thai 
possession  having  been  shewn  in  evidence.  (2) 

A  cutuique  use  and  bargainee  of  the  reversion  are  within  this  8tatate» 
because  they  are  assignees  by  act  of  the  party ;  but  it  does  not  extend  to 
persons  coming  in  by  act  of  the  law,  as  the  lord  by  escheat  (3) ;  nor  to  an 
assignee  by  estoppel  only  (4«) ;  nor  to  one  who  is  in  of  another's  estate ;  and 
therefore,  if  the  reversion  expectant  on  the  determination  of  the  term  be 
merged  in  the  reversion  in  fee,  the  reversion  is  no  longer  within  the 
statute.  (5) 

This  statute  is  held  not  to  extend  to  gifts  in  tail  (6),  but  copyhold  lands 
are  within  its  intention  and  equity.  (7) 

An  attorney  cannot  be  a  lessor  in  ejectment  (8) 

An  award,  under  a  submission  to  arbitration,  will  give  a  good  title  on 
which  to  maintain  this  action ;  for,  although  the  award  cannot  have  the 
operation  of  conveying  the  land,  yet  the  defendant  has  bound  himself,  by 
his  own  agreement,  from  disputing  the  title  of  the  lessor  of  the  plaintiff 
in  ejectment  (9) 

A  bargainer  under  a  fiat  of  bankruptcy  can  muntain  ejectment  (10) 

The  Stat.  59  Geo.  3.  c.  12.  s.  17.  empowers  churchwardens  and  overseers 
to  take  lands  and  hereditaments  (11)  in  the  nature  of  a  body  corporate,  and 
declares,  that  in  all  actions  brought  in  respect  thereof,  it  shall  be  sufficient 
to  name  the  churchwardens  and  overseers  for  the  time  being,  describing 
them  as  the  churchwardens  and  overseers  of  the  poor  of  the  parish  for 
which  they  shall  act,  and  naming  such  parish ;  and  where  a  declaration  in 
ejectment  by  churchwardens  and  overseers  contained  two  sets  of  counts, 
one  describing  them  by  their  office  without  their  names,  and  the  other  by 
their  names  without  their  office,  it  was  held,  that  the  objection,  if  any,  was 
cured  after  verdict  (12) 

Thb  statute  extends  to  tenements,  the  profits  of  which,  are  applicable  to 
the  purpose  for  which  a  church-rate  is  levied.  (13) 


(1)  Co.Litt.  215.(a.) 

(2)  Doe  d.  Keam»  t.  Sharhck,  2  Fox  & 
Smith  (Irish),  79. 

(3)  Co.LitL215.  (a.) 

(4)  Awder  ▼.  Noke^^  F.  Moore,  419. 

(5)  Threr  v.  Barton,  ibid.  94.  Chaworth 
V.  Phimpt,  ibid.  876.  WM  v,  RuMudk  S 
T.  R.  393.401. 

(6)  CaLitt.  215.(8.) 

(7)  Glover  v.  O^  Carth.  205.  Adams 
on  Ejectment,  65. 


(8)  Reg.  Gen.  K.  B.  Doug.  466.  n, 

(9)  Doe  d.  MorrU  v.  Rotttr,  S  East,  15. 
Doe  d.  Chawner  v.  Boulter,  6  A.  &  £.  675. 

(10)  Beckd,  HatpkhuY.  Wdeh,  1  Wil& 276. 

(11)  Vide  Doe  d.  Jaekaon.  v.  HUe^,  10  B. 
&  C.  885. 

(12)  Doe  d.Orfeto}iT.  Barpwr,2X},  &  R. 
708. 

(13)  Doe  d.  Jackmn,  ▼.  HUe^,  10  B.  &  C. 
885. 
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'    Churc&wardens  per  scy  without  oveneerB,  are  not  a  corporation  within  Bt  whom 

the  foregoing  Btat«te.(l)  c^,"^„'",. 

Payment  of  rent  to  parish  officers  in  their  character  as  such,  is  evidence  mot  bb  maiv- 

to  shew,  that  the  premises  for  which  it  was  pwd,  belonged  to  the  parish  ^^'^'p- 


within  Stat  59  Geo.  S.  c.  12.,  so  as  to  enable  the  parish  officers  for  the  time  Payment  of 
being  to  maintain  ejectment  against  the  party  so  paying  rent,  who  held  ""^^  ^  p«ish 
under  a  lease  granted  by  the  parish  officers  previous  to  the  statute,  and  there- 
fore void,  for  they  had  no  right  to  demise  the  lands  before  the  statute.  (2) 

Conusee  of  a  statute  merchant  or  staple  can  maintain  ejectment  (3)  Cowusbb  or  a 

Coparceners  can  likewise  support  such  action.  chant  ok 

Ejectment  can  be  maintuned  by  a  copyholder  if  wrongly  ejected  by  the  bxaflb. 
lord;  and  the  icommon  consent  rule  is  now  sufficient  to  enable  a  copy-  Coparcekbba. 
holder  to  maintain  such  action.  Cofyholdbb. 

As  the  surrender  (4)  and  admittance  make  but  one  convejrance  (5),  the  Surrenderee. 
legal  title  does  not  vest  in  the  surrenderee^  and  of  course  he  cannot  maintain 
ejectment  until  after  admittance:  but  when  the  admittance  has  been  mad^ 
tiie  title  relates  back  to  the  time  of  the  surrender,  against  all  persons  but  the 
lord;  and,  therefore,  a  surrenderee  may  recover  in  ejectment  against  his  sur- 
renderor, or  a  stranger,  upon  a  demise  laid  between  the  times  of  admittance 
and  surrender,  provided  the  admittance  be  made  before  the  time  of  trial.  (6) 

The  heir  to  copyhold  lands  can  maintain  ejectment  before  admittance,  The  h&r  to 
against  a  stranger  who  obtains  possession  of  the  land  (7);  for  his  title  is  copyhold  lands 
complete  agunst  all  the  world  except  the  lord,  immediately  upon  the  death  ejectment  be- 
of  the  ancestor.  (8)    But  if  the  lord  seize  the  land  upon  the  ancestor  so  fore  admittance 
dying,  and  the  heir  bring  an  ejectment  against  him  for  the  seizure,  it  will  ^^^^%],o 
be  necessary  to  shew,  that  he  has  tendered  himself  to  be  admitted  at  the  obtains  posses- 
lord's  court,  or  that  the  lord  has  dispensed  with  such  tender.  (9)  "^"  ^^^^  ^"'^ 

Where  the  devisee  of  a  customary  estate,  which  had  been  surrendered  to  Devisee, 
the  use  of  the  will,  died  before  admittance,  it  was  holden  that  his  derLee^ 
though  afterwatds  admitted,  could  not  recover  in  ejectment ;  for  the  admit- 
tance of  the  second  devisee  had  no  relation  to  the  last  legal  surrender,  and 
the  legal  title  remained  in  the  heir  of  the  last  surrenderor.  (10) 

An  assignment  of  copyhold  premises  by  common  law  conveyance  of  lease  and 
release  without  surrender  to  the  lord  of  the  manor,  is  not  sufficient  to  support 
an  ejectment  by  the  re-lessee,  even  against  the  widow  of  the  re-lessor.  (11) 

If  a  copyholder  without  license  make  a  lease  for  one  year,  or^  with  Lessee.    . 
license,  make  a  lease  for  many  years,  and  the  lessee  be  rejected,  he  shall  not 
sue  in  the  lord's  court  by  plaint,  but  shall  have  an  ejectment  at  the  common 
law;  because  he  has  not  a  customary  estate  by  copy,  but  a  warrantable 
estate  by  the  rules  of  common  law.  (12) 

Corporations  aggregate  can  maintain  ejectment  (13),  and  so  can  corpora-  CobfobatIohs. 

(1)  I^mip$  ▼.  Butree,  5  B.  ft  C.  483.  (8)  Rex  v.  JRmnett,  2  T.  R.  197. 

(2)  Doe  d.  Bigpt  ▼.  Terry,  4  A.  &  £.  274.  (9)  Doe  d.  Burrdl^.  Bellamy,  2  M.&  S.  87. 

(3)  Ca  Litt.42.  (a.)  Hammondy.  Wood,  (10)  Doe  d.  Vernon  y.  Vernon,  7  East,  8. 
2  Sslk.  563.  Adams  on  Ejectment,  65, 

(4)  Vide  Doe  d.  Worry  ▼.  mOer,  i  T.  R.  (11)  Doe d. iVortA ▼.  Wel)ber,S  Bing.N.C. 
393.  922. 

(5)  Roe  d.  J^ffireye  t.  Hteke,  2  Wils.  1 3.  ( 12)  Goodwin  v.  Lonyhtarti,  Cro.  Eliz.  535. 
15.  Adams  on  Ejectment,  65, 

(6)  Hotdfastd,  WooUame  ▼.  OaphaM,  1 T.  R.  (13)  Batrick  v.  Balle,  Garth.  390.  Band» 
€00.    T>06 ^Bennington yMoO,  16£ast,208.  and  Bodiner,  12  Mod.  113. 

(7)  Roe  d.  Jefftreye  v.  Hickt,  2  Wils.  id. 


1386  EJECTMENT. 

Bt  whom         tionfl  sole  (1) :  .^  but,  geoeraUj,  a  corporatioa  caanot  make  an  attorney  a 
Ejkotmiiit  ^    Y^^^ff  i^^^  jjy  ^^^^  ^jjy  appear  but  by  making  a  proper  person  their  at- 

HOT  BK  MAIM-     tomoy  by  deed. 

'^"«P'  Where  the  devise  is  of  freehold  interest,  the  devisee  can  without  posses- 

DxTissn.  >^on  maintain  ejectment  for  the  lands  devised  (2);  but  if  it  be  a  legacy  for  a 

DeriMe  can       term  of  years,  he  must  first  obtain  the  a88a:it  of  the  executors  to  the  be- 
wiUiout  poKo-  quest  (S)    Where,  however,  such  assent  is  obtained,  the  legal  estate  vests 
eiectm»L   '^     absolutely  in  the  legatee,  and  he  may  maintain  ejectment  against  the  exe- 
cutor, as  well  as  against  a  stranger.  (4) 
Elxgit.  In  order  to  gain  actual  possession,  a  tenant  by  elegit  can  maintain  gect* 

ment 
Tenant  by  In  jRoffera  Y.  Piteher(5)  it  was  said  by  Chief  Jnstice  Gibbs, «'  I  am  aware 

p^ej^ment.  ^^^  ^^  ^^  ^^  several  places  been  said  (6),  that  the  tenant  in  deffii  cannot 

obtain  possession  without  an  ejectment;  but  I  have  always  been  of  a  differ- 
ent opinion.    There  is  no  case  in  which  a  party  may  maintain  ejectment,  in 
which  he  cannot  enter.  The  ejectment  supposes  that  he  has  entered ;  at  least, 
that  he  has  leased  to  another,  and  that,  that  other  has  entered ;  and  that  the 
lessor  may  do  it  by  another,  and  not  enter  himsell^  is  not  very  intelligible. 
I  would  not,  however,  consider  the  present  case  as  now  deciding  these  points, 
which  I  only  throw  out  in  answer  to  the  argument  that  has  been  nsed." 
kirn       "^  plaintiff  who  claims  under  an  elegit,  subsequent  to  a  lease  granted  to 
ant  under  an      the  tenant  in  possession,  cannot  recover  in  ejectment,  though  he  give  the 
ekffit  subse-        tenant  notice,  that  he  does  not  mean  to  disturb  his  possession,  only  wishing 
^ted'to  tbT  ^  ««*  "^*^  *^®  receipt  of  the  rents  and  profits  of  the  estate.  (7) 
tenant  In  pos-        Where  an  elegit  creditor  brings  ejectment  against  a  debtor,  whose  primd 
session  cannot   ^yjj^  title  to  the  whole  property  sought  to  be  recovered  is  proved,  it  Is 
ejectment.  incumbent  on  other  parties  in  possession  as  under-tenants,  or  otherwise, 

to  shew  their  better  title  (e,g,  by  tenancy  anterior  to  the  judgment  or  the 
like),  or  the  elegit  creditor  must  recover  against  alL  (8) 
ExBcuTORSAiTD      "^^^  Hghts  of  pcrsonal  representatives  is  confined  to  those  lands,  which 
ADMuiisTaA-      the  testator  or  intestate  held  for  a  term  of  years;  but  it  is  immaterial 
^"'  whether  the  ouster  be  after  or  before  the  death  of  the  testator  or  in- 

testate. (9) 
^gigiiaj^  Personal  representatives  can  recover  in  ejectment  under  stat  29  Car.  2L 

oMire  viey  where  c.  S.  s.  12.  where  there  is  no  special  occupant 

^^^n"  °^  ^  But  the  foregoing  statute  does  not  extend  to  copyholds,  and  therefore 

pant,  go  to        one  who  was  admitted  tenant  upon  a  claim  as  administrator  de  bonis  nan  to 
executors.         ^^  grantee  of  a  copyhold  pur  autre  vie,  was  not  permitted  to  maintain  eject- 

Stat.  29  Car.  2.  ment  (10) 

extend  to  copy-      ^^  administrator  of  a  tenant  from  year  to  year  can  maintain  an  ^ect^ 
holds,  ment  (11) ;  and  an  executrix  can  lay  a  demise  in  ejectment  before  probate 

granted.  (12) 

(1)  Read  T,  ABen^  eiU  1  £sp.  N.  P.  448.        (7)  Doe  d.  2>a  Cbato  v.  IFXarion,  8  ibid.  2. 
Bull.  N.  P.  107  (a.)  (8)  Doe  d.  Evant  v.  Owen,  2  1>rw.  149. 

(2)  Co.  Litt.  240.  (b.)  2  C.  &  J.  71. 

(S)  Vowiff  ▼.  Hobnet,  Str.  7a  (9)  Skuie^M  cote,  4  Co.  92.  95.  (a.)     Doe 

(4)  Doe  dL  Sc^  €md  SeU  {Lord)  v.  Cfuy,    d.  Shore  ▼.  Borier,  S  T.  R.  IS. 

3  East,  120.  (10)  Zoueh  d.  Fone  v.  Foree,  7  East,  186. 

(5)  6  Taunt.  202.  (11 )  Doe  d.  Shore  ▼.  Porter,  3  T.  R.  13. 

(6)  LowthaU  y.  ToaUdne,  2  Eq.  Ca.  Ab.        (12)  Roe  d.  BendaU  v.  Summertet,  2  W. 
38a      Tby^  V.  Cole,  3  T.  R.  295.  Black.  694.     5  Burr.  2608. 
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Where  a  tenant  died  intestate  in  the  poseeesion  of  certain  premises,  and  Br  whok 

his  widow  after  continuing  to  occupy  them  for  several  years,  and  paying  cam^dcak- 

rent  to  the  landlord,  married  a  second  time,  and  her  husband  entered  into  vo*  bb  maik- 

possession  and  paid  rent  for  several  years  to  the  landlord,  and  upon  the  ^^'^'°' 


death  of  the  wife  the  personal  representative  of  the  first  husband  obtained 
administration  of  his  estate  and  effects,  and  brought  ejectment  to  evict  the 
second  husband :  —  It  was  held,  that  the  action  was  maintainable,  without 
giving  a  formal  notice  to  quit  (1 ) 

Grantee  of  a  rent-charge  having  power  to  enter  upon  the  lands,  if  the  rent  Gbaktbb  of  a 
be  in  arrear,  and  to  retain  possession  of  them  until  satisfaction,  can  main-  Ru'*-<:h^*o'- 
tain  ejectment  (2) ;  but  these  rights  of  entry  are  always  taken  strictly.  (3) 

Guardian  in  socage,  or  testamentary  guardian  appointed  under  stat  Ouabdianin 
12  Car*  2.  c  24.  8.  8.,  can  maintain  ^ectment  (4)  Socaqk. 

But  as  a  guardian  for  nurture  cannot  make  leases  for  years,  either  in  his 
own  name  or  in  the  name  of  the  infant,  he  cannot  maintain  ejectment.  (5) 

As  a  general  principle,  the  heir  can  maintain  qectment  in  all  cases  where  Hub. 
his  ancestor  could  have  sustained  it 

In  1808  A.  mortgaged  certain  lands*    In  1810  he  suffered  a  judgment,  When  hor 
and  afterwards  died.    In  1828  a  scire  facias  to  ^vive  the  judgment  was  ^*°^^!f*^ 
sued  out,  and  served  upon  the  defendant  his  heir,  who  pleaded  payment  mortgage  as  a 
The  plea  was  found  against  him,  and  the  judgment  revived.    Upon  it  an  ^^' 
tkffii  was  sued  out,  and  a  finding  had  of  the  lands  which  had  been  mort* 
gaged,  and  which  mortgage  remained  still  unsatisfied :  ^-^It  was  held,  that 
upon  an  ejectment  on  the  elegit  for  recovery  of  these  lands,  the  heir  could 
not  set  up,  the  outstanding  mortgage  as  a  bar.  (6) 

Husband  and  wife  can  join  in  a  lease  to  the  plaintiff  in  ejectment,  without  Husband  and 
saying  that  it  was  by  deed,  though  it  was  formeriy  held  to  be  necessary.  (7)  ^''^ 

Both  infant  and  guardian  have  the  power  of  maintaining  ejectment  for  Infants. 
the  same  lands ;  if  the  former  name  the  plaintiff,  it  must  be  one  who  can 
be  answerable  for  the  costs.  (8) 

Joint  tenants  can  maintain  ejectment  JointTknants, 

Legatee  of  a  chattel  real  can  maintain  ejectment  against  executor  (9),  or  Lbqatbb. 
a  stranger ;  but  the  assent  of  the  executor  to  the  bequest  must  be  proved.  (10) 

Where  a  lessee  pur  aittrt  vie  demises  the  lands  for  the  term  of  the  life  of  Lbssbb  nw, 
the  same  cestuique  rts,  reserving  a  rent,  he  can  support  an  ejectment  for  ^^*"  ^'* 
non  payment  of  rent  against  his  lessee.  (11) 

Where  the  tenant  of  copyhold  premises  has  committed  an  act  by  which  Lobd  of  a  Ma- 
he  forfeits  his  lands,  he  who  is  lord  at  the  time  of  the  forfeiture  committed,  ^^^ 
can  maintain  an  ejeetMent  for  the  recovery  of  them ;  but  this  rieht  is  eon-  ^7^^.^ 

ooDimittinff  an 

fined  to  the  lord^(br'  the  time  being,  unless  the  act  of  forfeiture  shall  have  act  of  forfeiture, 
destroyed  the  estate,  and  then  the  heir  of  the  lord  in  whose  time  it  was  com- 
mitted, may  also  take  advantage  of  it  (12) 

.     (I).  Z^  ▼.  BratOmrp,  ^  D.  &  R.  706.  Noke  v.  Windham,  Str.  694.  MadUbmd.Baker 

(2)  Jemott  ▼.  Cowley,  1  Saund.  112.  (a.)  t.  WkiU,  2  T.  R.  159. 

i.  (6)  HamU   d.  Hodgmm  v,   GamUwxdU,  (9)  Dot  ^  Say  ami  Sdd  {Laid)  y.  Ouff^Q 

WiUes,  500.  £ast,  isa 

(4)  SttUlT,  QmttgbU,  Vaugh.  177.    Boe  (10)  Foung  t.  ffobmea,  Str.  7a 

d.  Parry  v.  Hodgtom,  2  WUa.  129.  (11)   WaUh  (X^etMe  of)  t.  Ftdy,  1  Jones 

(5)  Ibid.  (Irish),  41S. 

(6)  CuMock    (Leuee  of)    ▼.   Cnghan,  I        (12)  Walk.  Copjh.  324.  353.      Roe  d. 
Hayes  (Irish),  73.  TarratU  t.  HeUier,  3  T.  B.  162.,  vide  tit 

(7)  WUcofM  case,  2  Co.  61.  Cofyuoldjea,  anSi,  1385. 

(8)  Zouchd.AbboiY,Far8ontt3  Burr.1794. 
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Br  WHOK 
Ejkctmbitt 
can  and  cak- 

KOf  BX  MAIN- 

TAINSO. 

Forfeiture  com- 
mitted during 
the  vacancy  of 
a  bi8hop*8  see. 

Where  right  of 
action  will  not 
1^  destroyed  by 
intermediate 
estate  in  re^ 
mainder. 

XiUNATIC. 

MoaTOAQOR 
AND  MOET* 
OAOBB. 

Upon  forfeiture 
of  mortgage,  the 
mortgagee  can 
proceed  against 
the  mortgagor* 


Where  receipt 
<if  interest  by 
mortgagee,  no 
recognition  that 
mortgagor  was 
in  lawful  pos- 
session. 


Assignee  of 
mortgagee. 


Where,  however,  a  copyholder  holding  of  a  manor  befonging  to  a  bishop^ 
rick,  committed  a  forfeiture  by  felling  timber  during  the  vacancy  of  the 
see,  the  succeeding  bishop  was  allowed  to  maintain  an  ejectment  against 
him.  (1) 

The  right  of  the  lord  to  maintiun  ejectment  against  his  copyholder  for  a 
forfeiture  by.  committing  waste,  will  not  be  taken  away  by  an  intermediate 
estate  in  remainder  between  the  life  estate  of  the  copyholder  and  the  lord's 
reversion ;  for,  if  it  were,  the  tenant  for  life  and  remainder  man  by  com* 
bining  together  might  strip  the  inheritance  of  all  the  timber.  (2) 

Ejectment  can  be  sustained  by  the  committee  of  a  lunatic,  but  it  must  be 
brought  in  the  name  of  the  lunatic,  for  his  committee  is  but  a  bailiff,  and 
the  interest  and  estate  remain  in  the  lunatic.  (3) 

Where  the  mortgagor  remains  in  possession,  and  the  money  is  not  repaid 
on  the  day  stipulated,  the  mortgagee,  who  has  a  power  of  entry  and  sale  on 
non  payment,  can  eject  the  mortgagor  without  notice  to  quit  (4),  or  de«- 
mand  of  possession  (5) ;  and  a  mortgagor  cannot  defeat  his  mortgagee's 
title  in  ejectment,  by  setting  up  the  title  of  a  third  person.  (6) 

Where  a  person  is  in' possession  under  a  lease  granted  by  the  mortgagor 
prior  to  the  mortgage,  the  mortgagee  will  be  bound  by  it  (7),  because  the 
mortgagor  has  no  power  to  let  leases  not  subject  to  every  circumstance  of 
the  mortgage ;  but  a  mortgagee  can  recover  in  ejectment  (without  giving 
notice  to  quit)  against  a  tenant  who  claims  under  a  lease  from  the  mort* 
gagor,  granted  after  the  mortgage,  without  the  privity  of  the  mort- 
gagee. (8) 

The  mere  fact  of  a  mortgagee  having  received  interest  on  the  mortgage;, 
down  to  a  time  later  than  the  day  of  the  demise  in  the  declaration,  does  not 
amount  to  a  recognition  by  him,  that  the  mortgagor  was  in  lawful  possession 
of  the  premises,  till  the  time  when  such  interest  was  paid,  and  consequently 
it  is  no  defence  to  the  ejectment  (9) 

But  where  the  attorney  for  a  mortgagee,  who  was  also  the  attorney  of  the 
mortgagor,  applied  to  the  tenant  in  possession  of  the  mortgaged  premises 
for  rent  to  pay  the  interest  due  on  the  mortgage,  and  threatened  to  distrain 
if  the  rent  were  not  paid : — It  was  held,  that  the  mortgagee  thereby  recog- 
nised the  possession  as  legal,  and  that  he  could  not'maintain  ejectment  on  a 
demise  laid  previously  to  such  application  by  his  attorney.  (10) 

If  the  mortgagee  assign  the  mortgage,  and  the  assignee  assign  it  to  another, 
the  last  assignee  may  maintain  ejectment  for  the  mortgaged  premises.  (11) 

A  second  mortgagee,  who  takes  an  assignment  of  a  term  to  attend  the 
inheritance,  and  has  all  the  title  deeds,  may  recover  in  ejectment  against 
the  first  mortgage;e,  if  he  had  no  notice  of  such  prior  mortgage.  (12) 


(1)  BulL  N.  P.  107.  (a.) 

(2)  Doe  d.  FoOet  ▼.  Clements,  8  M.  &  S. 
68. 

(3)  Dmry  t.  JPitoft,  Hutt.  16.  Cocks  ▼. 
Darson,  Hob.  215.  Knipe  t.  Pabmer,  2 
Wils.  ISO.,  sed  wU  stot.  43  Geo.  3.  c  75. 

(4)  Doe  d.  Fisher  ▼.  Giles,  5  Bing.  421. 
2  M.  &  P.  749. 

(5)  Doedizo^T.  ilfaiMy,SM.&R.107. 
8  B.  &  C.  767. 

(6)  Doe  d.  Bristowe  t.  Peggst  4  Doug. 
309.  1  T.  R.  760.  a.  S.  P.  Gcodti^  d. 
Etboards  ▼.  Bailey,  Cowp.  601. 


(7)  Doe  d.  Da  Costa  t.  fFharUm,  8  T.  R. 
2. 

(8)  Keeeh  d.  Wanie  t.  HaB,  Doug.  21., 
et  vide  3%tmder  d.  Weaver  r,  Bekker,  3  East, 
49. 

(9)  Doe  d.  Sogers  ▼.  CadwaUader,  2  B.  & 
A.d.  473 

(10)  Doe  d.  WhUaierr. Hales,5  M.  &  P. 
132.     7  Bing.  322. 

(11)  SmartU  t.  WUKams,  1  Salk.  245. 

(12)  Gcodtiaed.  Norruy.  Morgan,  JT.R. 
755. 
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Where  a  lease  for  yean,  was  assigned  by  way  of  mortgage,  which  was  Bt  whok 
duly  registered  within  six  months,  and  subsequently,  by  a  deed  of  sale  under  ^^J^*^^, 
a  decree  in  a  foreclosure  clause,  the  mortgaged  premises  are  conveyed  to  a  ^q,  „  ^^^lu. 
purchaser,  which  deed  was  not  registered: — It  was  held  in  Ireland,  that  taik«i>. 
such  purchaser  was  not  to  be  considered  the  assignee  of  the  mortgage  within  j^^^^^  assign- 
the  meaning  of  the  act  8  Geo.  1.  (Ir.)  c  2.  s.  4.  (1)  ment  of  moru 

If  A.  let  a  part  of  a  house  to  a  firm  consisting  of  himself  and  B.,  for  the  g^^Q^^  ,^ 
carrying  on  of  the  business  of  the  firm,  and  the  partnership  of  A.  and  B.  be  (ir.)  c  s.  i.  4. 
dissolved,  A.  may  bring  an  ejectment  against  B.,  and  recover  possession  of  Pa&tnkrs. 
the  part  of  the  house  thus  let,  without  giving  B«  a  notice  to  quit  (2) 

In  ejectment  for  two  stamping  mills  on  tho  demise  of  C.  H.,  it  appeared^ 
that  the  mills  had  been  let  to  a  mining  company  by  C.  H.  from  year  to  year, 
and  notice  to  quit  had  been  given  by  him  to  the  company.  On  the  day  of 
the  demise  in  the  declaration,  C.  H.  was  a  partner  in  the  company,  and  the 
defendant,  who  was  another  partner,  defended  on  behalf  of  the  company. 
At  the  trial  it  was  ruled,  that  the  defendant  was  estopped  from  disputing 
the  title  of  C.  H.,  although  C.  H.  had  admitted  in  an  answer  in  Chahcery, 
which  was  in  evidence,  that  he  had  no  legal  title: — and,  on  a  bill  of  ex- 
ceptions it  was  held,  1.  that  the  defendant  was  estopped  from  disputing 
C.  H.'s  title,  notwithstanding  C.  H.  was  a  partner  with  him  in  the  company ; 
and  2.  that  C.  H.  being  a  member  of  the  company  was  no  objection  to  an 
ejectment  brought  on  a  demise  by  him.  (3) 

Provisional  assignee  of  Insolvent  Debtors'  Court  has  an  absolute  right  to  Pjiotisionai. 
maintain  ejectment  (4)    But  the  insolvent  after  the  assignment  cannot  ^^^^^'^^ 
sue  in  ejectment,  although  the  provisional  assignee  may  not  have  taken  pos-    . 
session,  nor  a  permanent  assignee  appointed,  nor  rent  withheld  from  the 
lessor.  (5) 

Where  a  receiver  is  in  possession,  an  ejectment  cannot  be  brought  RicsnitB. 
without  leave  of  the  court  (6).   Such  receiver  is  authorised  to  determine  . 
tenancies  from  year  to  year  by  a  notice  to  quit  (7) 

In  Ireland  a  receiver  will  not  be  permitted  to  proceed  by  ejectment  and 
attachment,  for  non  payment  of  the  same  rent  (8) 

But  he  has  authority  to  determine  a  tenancy,  by  serving  a  tenant  with 
notice  to  quit  (9) 

It  has  been  held,  that  the  rector  of  a  parish,  who  had  demised  his  rectory  Rictoe. 
and  glebe  lands,  can  recover  them  in  ejectment  by  reason  of  the  lease 
being  void  under  stat  IS  Eliz.  c  20.  by  reason  of  his  non  residence.  (10) 

The  plaintiff  is  entitled  to  recover  in  ejectment,  although  the  defendant  SnvAm. 
in  possession  is  the  servant  of  another.  (11) 

A  mere  servant  of  a  beneficial  occupier  cannot  be  made  defendant  in  an 
ejectment;  but  where  a  servant,  in  the  losible  occupation  of  premises, 

(1)  Rtynard  d.  Maine  {Mary)  ▼.  OvAer,        (8)  Pope  ▼.  Pope,  1  Hayes  (Irish),  481. 

1  Cooke  &  Aloock(Irish)»  IS.  A  reoeiTer  need  not  apply  to  the  court  far 

(S)  Doe  d.  Cobiaghi  v.  Blmky  8  C.  &  P.  liberty  to  expend  part  of  the  funds  in  his 

464.  hands  upon  the  repairs  of  the  premises,  prior. 

(3)  FrameU  ▼.  Harvey,  4  M.  &  W.  331.  to  the  letting,  after  a  reeovery  in  ejectment. 

(4)  Doe  d.  Clark  ▼.  Spencer,  3  Bing.  206.  Macartney  t.  WaUh,  1  Hayes  (Irish),  S9.  n. 
307.  (9)  OroMe  (Leetee  of)  ▼.  Barry,  1  Jones 

(5)  Doe  d,PaImer  t.  Andrewe,  4  Bing.  348.  &  Carey  ( Irish),  106. 

(6)  Angel  v.  Smith,  9  Ves.  9i?5,    Wynn  t.         (10)  Frogmorton  v.  Seott,  2  Esst,  467. 
Newboromgh  {Lord),  3  Bro.  C.  C.  87.  (11)  Doe  d.  Cuffy.  StradBmg,  %  Stark.  187. 

(7)  Doe  d.  Mareaek  t.  Read,  12  £ast»59. 


1B90 


EJECTMENT. 


Bt  wirMt 


CAN  AKD  CA9« 
HOT  BS  XAIK- 
TAIKXD. 

TKWAirr  IN 

COMMON. 


Tknant  at 
^uffxravcb. 


Tiuinss. 

Where  legd 
estate  Teals  in 
the  triutees, 
they  can  main- 
tain cijeotment. 


itfBnmes  the  character  of  tenant  in  poseenion,  he  ib  liable  to  be  made  de- 
fendant, and  his  conduct  is  evidence  to  go  to  the  jury  to  presume,  that  he 
is  tenant  in  possesBion,  unless  the  fact  be  rebutted  by  other  evidence.  (1) 

Tenant  in  common  can  maintain  ejectment  against  his  companion  upon 
an  actual  ouster.  (2) 

In  Doe  d.  Waitm  v.  jB(>m(3)— >which  was  an  action  of  ejectment  by 
one  tenant  in  conmion  against  his  three  co-tenants  in  common  and  the 
Durham  and  Sunderland  Railway  Company,  to  whom  the  other  three  de- 
fendants had  demised  the  premises  in  question,  the  three  co-tenants  in 
common  defending  as  landlords,  and  the  company  as  tenants  (4)— it  was 
proved  on  the  trial,  that  rent  had  formerly  been  paid  to  all  the  tenants  in 
common  by  certain  other  persons,  but  there  was  no  evidence  to  shew,  that 
any  notice  to  quit  had  been  given,  or  that  that  tenancy  had  been  otherwise 
determined:— upon  such  facts  it  was  held,  that  the  railway  company, 
who  defended  as  tenants,  were  not  precluded,  by  the  order  admitting  the 
landlords  to  defend,  from  insisting  that  the  former  tenancy  still  existed,  and 
therefore,  that  the  legal  title  was  not  in  the  lessor  of  the  plaintiff  on  the 
day  of  the  demise.  (5) 

A  tenant  at  sufferance,  who  is  turned  out  of  posesssion  by  his  landlord, 
without  any  demand  of  possession,  cannot  maintain  ejectment,  but  may 
maintain  trespass.  (6) 

In  all  cases  in  which  the  trusts  are  not  executed  by  the  Statute  of  Uses, 
the  legal  estate  vests  in  the  trustees,  and  of  course,  in  such  cases,  they  may 
maintain  ejectment  (7) 

A  devise  to  a  person  in  trust  to  pay  over  the  rents  and  profits  to  another, 
will  vest  the  legal  estate  in  the  trustee.  (8) 

The  distinction  has  however  been  taken,  that  if  lands  are  given  to 
trustees  to  permit  and  suffer  another  person  to  receive  the  issues,  rents,  and 
profits,  that  there  the  legal  estate  is  executed  in  the  cesiuique  trusty  unless 
some  further  and  accessory  duty  is  imposed  on  them,  as  to  do  repairs,  pay 
annuities,  secure  a  separate  sum  for  a  married  woman,  or  the  like ;  in 
which  cases  the  legal  estate  is  executed  in  them :  in  the  former  case, 
therefore,  an  ejectment  on  the  demise  of  the  cettuique  trust  is  good,  but 
not  in  the  latter,  in  which  case  the  trustees  must  be  joined  in  the  eject- 
ment, as  they  have  the  legal  estate  in  them.  (9) 

If  there  be  a  dispute  as  to  the  inheritance,  the  court  will  not  compel  the 


(1)  Doe  d.  Jamtt  v.  Stmaticn,  1  Chitt 
119.  2  B.  &  A.  371.  GuUiver  v.  Swift, 
S  Ld.  Ken.  511.  A  .person  in  oceupa- 
tion  of  the  premises  who  has  been  serred 
with  a  copy  of  the  summons  in  ejectment, 
will  obtain  on  application  a  conditional 
order  ibr  libertj  to  take  defence,  though  de- 
aoribed  in  the  affidaTit  of  Berriee  as  so  served, 
merdv  as  servant  of  a  third  person  ibr  him. 
Doe  d.  Cope  ▼.  Boe,  1  Smythe  (Irish),  91. 

(S)  Co.Litt.  199  (b.) 

(3)  S  M.  &  W.  383. 

(4)  The  usual  special  order  had  been 
obtained,  admitting  the  landlords  to  defend, 
and  to  admit  ouster  in  case  actual  ouster 
should  be  proved. 

(5)  The  premises  in  question  (consisting 


of  houses)  had  been  pulled  down  by  the 
railway  company,  and  the  railroad  con- 
structed on  their  sites.  SemiUe^  that  this 
was  such  an  occupation  as  amounted  to  an 
actual  ouster. 

(6)  Doe  d.  Wmium  v.  MwrtO,  8  C.  & 
P.  134. 

(7)  As  to  the  eases  in  which  trustees  have 
been  held  to  take  or  not  to  take  the  legal 
estate^  wde  Adams  on  i^eotment,  81.,  H 
eHamaiUit  IS77. 

(8)  Touchst  by  Atherley  482.  S^iqh- 
hmd  V.  SnUA,  Bro.  C.  C.  75.  SOoetUr  d. 
Law  V.  WUum^  2  T.  R.  444.  Doe  d.  BMtk 
V.  FteU,  2  B.  Sb  Ad.  564. 

(9)  Doe»  LmutfLaeutet  {re.  2  Tiiint. 
109. 
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truBtee  of  an  outstanding  term  attending  the  inheritance  to  lend  his  name  Bt  whom 
to  either  partj  in  an  action  of  ejectment  (1)  caiTahd  cah- 

A  widow  can  maintain  ejectment  for  her  **  Free  Bench  "  without  ad-  noi  u  maim- 


TAINEIK 


mittance  (2)»  even  against  the  lord ;  because  it  is  an  excrescence  which, 

by  the  custom  and  the  law,  grows  out  of  the  estate.  (3)  Widow  ronuKK 

But  if  the  widow's  claim  be  in  the  nature  of  dower,  an  ejectment  will  ^*"  Bench. 

not  lie  before  assignment  (4),  but  she  must  levy  a  plaint  in  the  nature  of  a  ejectmlmt  with- 

writ  of  dower  in  the  lord's  court.  out  admittance. 


4.  Profsrtt  roa  which  an  Ejectment  does  and  does  not  lie. 

Ejectment  can  generally  only  be  sustidnable  for  the  recovery  of  the  Paonmr  roA 
possession  of  real  property  (5),  as  for  land,  or  buildings  annexed  to  the  Jf  *^"  ^^ 
land,  upon  which  an  entry  might  in  point  of  fact  be  made,  and  of  which  soxs  and  dobs 
actual  possession  can  be  delivered.  *^  "■• 

Ejectment  will  lie  for  afler  math.  (6)  After  math. 

An  ejectment  will  also  lie  for  a  bpilary  of  salt,  although,  by  the  grant  of  Boilary  of  salL 
a  boUary  of  salt,  the  grantee  is  only  entitled  to  a  certain  proportion  of  the 
number  of  buckets  of  salt  water  drawn  out  of  a  particular  salt  water  well ; 
for  by  the  grant  of  a  boilary  of  salt,  the  soil  shall  pass,  inasmuch,  as  it  is 
the  whole  profit  of  the  soiL  (7) 

In  Doe.  d.  Butcher  v.  Musgrave  (8)  the  defendant,  who  was  one  Canoniy. 
of  the  canons  of  the  Queen's  Free  Chapel  of  St  George  at  Windsor,  de- 
mised by  way  of  mortgage  for  ninety-nine  years,  if  he  should  so  long 
live  and  continue  a  canon,  to  the  lessor  of  the  plaintiff,  ^'All  that  the 
canonry  of  him,  the  said  R.  A.  Musgrave,  of  the  Queen's  Free  Chapel 
of  St  George  at  Windsor,  and  all  glebe  and  other  lands,  messuages, 
tenements,  and  hereditaments  belonging  thereto^  and  all  and  every  the 
rights,  rents,  profits,  emoluments,  privileges,  advantages,  and  appur- 
tenances to  the  said  canonry  belonging."  On  ejectment  brought  on 
the  demise  of  the  mortgagee  it  appeared  in  evidence,  that  there  was  no 
property  attached  to  any  individual  canonry,  but  that  the  whole  property 
belonged  to  the  dean  and  chapter ;  and  that  the  surplus  rents,  after  pay- 
ment of  certain  expenses  thereout,  were  divided  equally  among  the  dean 
and  the  other  members  of  the  chapter ;  that  all  the  canops  had  houses 
assigned  to  them  for  their  residence,  but  that  no  particular  house  was 
appropriated  to  any  one  canonry ;  that  whenever  a  vacancy  occurred,  the 
canons  had  a  right  of  choice  of  the  vacant  houses  according  to  their 
seniority ;  and  that  the  house  which  was  left  after  the  other  canons  had 
made  their  selection,  was  assigned  to  the  new  canon.  The  defendant  had 
retained  possession  of  the  same  house  which  was  assigned  to  him  upon  his 
installation:-^ It  was  held,  that  ejectment  would  not  lie  either  for  the 

(1 )  Doe  d.  Proi$tr  ▼•  King,  8  Dowl.  P.  C.  (5)  Ramungton  on  Ejectment  1S9^157, 

58a  Adami  on  £;jeetnient,  18.     Udd,  1190. 

(3)  Goodwin  ▼.  Loaphtrtt,  Cto.  Elis.  535.  (6)  meder  ▼.  Dmimm,  Hardr.  SSO. 

(3)  Doe  d.  Bundl  ▼.  BoOam^t  8  M.  &S.  (7)  AnM  v.  mmron,  Sid.  161.    1  Lev. 
87.  114. 

(4)  JwrtUm  v.  5tom,  Hutt  18.    Howard  (8)  1  M.&  G.  625. 
V.  Bartleij  Hob.  181. 
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pEonmrr  nut. 

WHICH  AK 

Ejbctmbnt 

l>OBS  AMD  DOX8 
KOT  UB* 

ChapeL 
Churdu 


Clofle. 


Coal  mine. 

Common  ap- 
pendant or 
appurtenant. 


Corporeal  here- 
ditaments. 


Fishery. 

Hay 

Herbage. 


High  tray. 


InekMed  waste. 


Messuage  OE 
tenement* 


Messuage  Aim 
tenement* 


canoniy  of  the  defendant,  or  for  the  house  assigned  to  him  for  his  residence 
as  canon  ;  but  that  the  defendant  vas  not  estopped  by  the  mortgage  deed 
from  shewing,  that  the  house  in  question  did  not  belong  to  the  canonrj. 

Ejectment  lies  for  a  chapel,  but  which  should  be  demanded  as  a  mes- 
suage. (1) 

Ejectment  lies  for  a  church  or  rectory  when  demanded  as  such  (2),  if 
the  lessor  has  been  presented,  instituted,  and  inducted ;  and  for  this  pur- 
pose the  church  is  void  if  the  adversary  was  simoniacally  presented.  (3) 

An  ejectment  will  not  lie  for  a  close  (4),  nor  for  the  third  or  other  part 
of  a  close. 

Ejectment  will  lie  for  a  coal  mine.  (5) 
*  Ejectment  can  be  maintained  for  common  appendant  or  appurtenant, 
if  demanded  as  such^  with  the  land  in  respect  of  which  it  is  claimed ;  for 
the  sheriff,  by  giving  possession  of  the  land,  gives  possession  of  the 
common.  (6) 

An  ejectment  is  only  maintainable  for  corporeal  hereditaments,  with  the 
exception  of  tithes,  but  the  right  of  maintaining  an  ejectment  for  them 
does  not  arise  from  the  common  law,  but  under  stat  32  Hen.  8.  c  7.  (7) 

Ejectment  can  be  sustained  for  a  fishery.  (8) 

It  will  likewise  lie  for  hay  grass.  (9) 

A  right  to  the  herbage  will  also  be  sufficient  to  support  an  ejectment, 
because,  he  who  has  a  grant  of  the  herbage  has  a  particular  interest  in 
the  soil,  although  by  such  grant  the  soil  itself  does  not  pass.  But  the 
ejectment  should  be  for  the  herbage  of  the  land,  and  not  for  the  land 
itself.  (10) 

The  owner  of  the  soil  can  maintain  an  ejectment  for  land,  which  is  part 
of  the  king's  highway ;  because,  though  the  public  have  a  right  to  pass 
over  it,  yet  the  freehold  and  all  the  profits  belong  to  the  ownetr.  He  must» 
however,  .recover  the  land,  and  the  sheriff  give  possession  of  it,  subject  to 
the  public  easement.  (11) 

If  a  person  take  a  farm,  and  then  take  a  bit  of  the  waste  and  annex  it 
to  the  farm,  he  does  not  take  this  in  for  himself  but  for  his  landlord.  (12) 

The  description  of  the  property  sought  to  be  recovered  must  be  certain : 
thus,  it  will  not  lie  for  a  tenement,  because  many  incorporeal  hereditaments 
are  included  in  that  appellation  (13) ;  nor  for  a  messuage  or  tenement,  for 
the  signification  of  the  word  tenement  being  more  extensive  than  that  of 
the  word  messuage^  it  is  nol  sufficiently  certain  what  is  intended  to  be 
demanded  (14) ;  nor  for  a  messuage  and  tenement  (15) 

(1)  Harpm'9  eatB,  11  Co.  85.  (b.)     Tly»        (8)  Btx  ▼.    Old  Ahufrrd   {UhMtaatM 
▼.  Thfn,  Styles,  101.     Doc.  Flac  291.     In    i^lT.lL  SSB. 


one  case  it  was  sud  in  arg,^  that,  after  colla> 
tion,  ejectment  will  lie  for  a  prebendal  stalL 
R€x  V.  Londim  (Bishop  of),  1  Wils.  11. 14. 

(2)  HoOingnporth  t.  Brewtier,  1  Salk.  256. 

(3)  Doed.^ataMv.fZBteA<r,8B.&C.25. 

(4)  SaveFt  case,  11  Co.  55,  Hammond 
T.  Savin,  1  RoL  55,  EMgki  t.  Synu,  1  Salk. 
254.     Joant  t.  Hod,  Cro.  Eliz.  235. 

(5)  Common  t.  Kineto,  Cro.  Jac  15a 

(6)  Nevman  v,  HoUbmgfiut,  Str.  54. 
Baktr  T.  Ros,  C  T.  H.  127.     Bull  N.P.  99. 

(7)  3  Black.  Com.  206.  Bull  N.  P.  99. 
2Saund.304. 11.12. 


(9)  Wkeder  v.  TomZmn,  Hardr.  SSa 

(10)  Ibid. 

(11)  Cfoodtitk  d.  Chuter  v.  Alher,  Burr. 
133.  145. 

(12)  Doed.  Harrimnr,MurrtB,SCtfT, 
134. 

(13)  CfooAUk Y,  Walton,  Btr,SSi,  Cqpfe* 
sUm  y.  Pqter,  1  Ld.  Raym.  191. 

(14)  Aihworih  t.  Stanley  (Sir  Thoma$)^ 
Sty.  364.  Wood  ▼.  Ayne,  Cro.  Elis.  186. 
Bodu&ter  t.  Riekkome,  Poph.  908. 

( 1 5 )  Doe  d.  Bradahaw  t.  Fkntman,  1  East, 
441.,  sed  Tide  GoodtiOt  d.  Wright  y,  Otwag^ 
8  East,  357, 
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'   iEiectmeirt  is  not  sustainable  for  a  nuweable  chattel,  such  as  a  staW  in  a  PnoWmtr  tot. 
street  (1):  it  is  not,  in  general,  sustainable  for  the  recovery  of  property  e,,ctmkkt 
which,  in  legal  consideration,  is  not  tangible;  as  for  an  advowson,  rent,  com-  dobs  a«d  ]>ou 
mon  in  gross,  or  pur  cause  devicinagey  or  other  incorporeal  hereditament;  ^°^  "** 


or  a  water-course,  where  the  land  over  which  the  water  runs  is  not  the  For  what  pro- 
property  of  the  claimant,  Ac  (2)     A  mere  right  to  the  pasturage  is  not  P®J*y  **  ***^ 
enough ;  because  pannage  is  only  the  mast  which  falls  from  the  trees,  and  iQeorporeal  he- 
not  part  of  the  soil  Itself.  (3)    An  ejectment  will  not  lie  for  the  pasture  of  reditament 
a  hundred  sheep  (4) ;  nor  for  a  piece  of  land,  unless  the  particular  contents  Mere  right  to 
6r  number  of  acres  be  specified  (5) ;  but  whether  the  addition  of  the  name  P"*""^ 
of  the  close,  without  mention  of  the  number  of  acres,  would  be  bad,  is  piece  of  land. 
questionable.  (6)    Ejectment  can,  however,  be  maintained  for  the  prima  Prima  tontura 
kmsura  of  land  (7);  and  for  a  pool,  or  pit  of  water,  because  these  words  *^"^   , 

u     ^u*ui    \i       A       *       /o\  Pool  or  pU  of 

comprehend  both  land  and  water.  (8)  ^^^ 


5.  Where  ak  actual  Entry  is  requisite  before  Ejectment      WHsaBAVAo- 

BROUGHT.  '^A'*  EwxaY  is 

KKQUUITB  BB- 

I.  To  avoid  a  Fine.  HBHTBaoucHT. 

It  is  requisite  in  certain  cases  to  make  an  actual  entry  on  the  premises  To  avoid  a 
before  an  ejectment  is  brought,  as  where  a  fine  has  been  levied  with  proda^  ^'"'* 
mations  (9),  in  which  case  an  actual  entry  must  be  made  in  order  to  avoid 
it  (10),  and  the  demise  laid  after  such  entry.  (11) 

An  actual  entry  is  not  necessary  to  avoid  a  fine  at  common  law,  without  Where  an  entry 
proclamations  (12) ;  nor  a  fine  with  proclamations,  if  all  the  proclamations  "    •  requnitc 
were  not  made  at  the  time  when  the  ejectment  was  brought  (13) ;  nor  a  fine 
which  has  no  operation,  as  a  fine  levied  by  the  son  of  a  tenant  at  sufier- 
ance(14>),  or  a  fine  levied  by  a  tenant  for  years  (15);  nor  to  maintain  an 
ejectment  on  a  clause  of  re-entry  for  non  payment  of  rent  (16)  So  if  one 

(1)  Doe  d.  Shrewsbury  (^Minitier  ^.of)  as  were   levied  previously  to  January  1. 
V.  Cw&y,  I  C.  &  P.  123.  18S4. 

(2)  3  Black.  Com.  206.  ChaUenor  v.  (10)  Goodryht  d.  Harev,  Cater,  Doug. 
ThomoMy^ehr.  143.  Runnington  on  Eject-  484.  JRunnington  on  Ejectment,  224. 
fkient,  131 — 136.  Adams  on  EJeotment,  18  Adams  on  Ejectment,  d4.  1  Saund.  3)9. 
—20.  n,  1.     Doe  d.  Con^pere  v.  HidU,  7  T.  U.  433. 

(3)  Ptmbk  V.  Stemcy  1  Lev.  212, 213.  1  727.  Doe  d.  Anderson  v.  Turner,  1  C.  &  P. 
Sid.  316.  416.  91.    Doe  d.  Davis  v.  Davis,  ibid.  ISO.    Doe 

(4)  Anon,  2  Dal.  95.  d.  Ducket  v.  Watts,  9  East,  17. 

.  (5)  Pahur'sease,  Owtn,  18.     Marfynv.  (II)  Birrinffton  r.  Parhhurst,  Str.  1086. 

iVtdhob,  Cro.  Car.  573.    Jordan  y.Ckabomme^  13.  East,  489.     Willes,  327.     Doe  d.  Gdi». 

Cro.  Elis.  339u     PewMs  v.  Sterney  1  Lev.  jgere  v.  SMuy  7  T.  R.  727. 

S13.  (12)  J<nMns  d.  Harris  v.  Priehardt  2  Wils. 

(6)  Adams  on  Ejectment,  28.  45. 

(7)  Gaodtitle  d.  Chester  v.  Alter,  I  Burr.  (13)  Doe  d.  Duehet  d.  Ladbroie  v.  Watta^ 
133.  145.  9  East,  17.,  oveiruling  Tapner  d.  Peekham  v. 

<8)  Ibid.   ChoBemcrv,  Thomasy  Telv.  143.  Merhtt,  Willes,  177. 

Co.  Litt.  5.  (K)  (14)  Dee  v.  Ptrhins,  3  M.  &  a  271. 

.  (9)  By  Stat.  3  &  4  Will.  4.  e.  74.  a.  2.,  (15)  Ptr  Lord  Kenyon  C.  J.  in  Peaeeahk 

fines  and  recoveries    were   abolished,  and  d.  Homblower  v.  i^aoil,  I  East,  575. 

other   forms  of  asniianee  given;  and  the  (16)  Goedrigkt  d.  Hare,  v.  OUor,  Doug. 

cases  respecting  fines  apply  only  to  such  477. 
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WuAs  AW  AC  of  two  tenants  in  common  of  a  reveraion  levy  a  fine  of  the  whole,  sach  fine 
KEQDURB  BE."  ^^*  "^^  Tequirc  an  actual  entry  by  the  other  tenant  in  common  to  avoid  it  (1 ) 
roEs  Eject-  When  a  fine  is  levied  by  a  tenant  for  years  without  any  previous  feofiment^ 
icEWT  BEouGHT,  although  it  amouuts  to  a  forfeiture  of  his  estate,  it  is,  for  the  want  of  a 

freehold  interest  in  the  parties,  wholly  inoperative  (2),  and  consequently 
does  not  require  an  actual  entry  to  avoid  it;  but  the  reversioner  may 
recover  the  premises  by  ejectment,  as  upon  a  right  of  re-entry  for  the 
breach  of  any  condition  or  covenant  in  a  lease.  (3)  So  likewise  a  fine 
levied  by  a  mortgagor  is  inoperative.  (4) 
Entry  by  whom  The  entry,  when  necessary,  must  be  made  by  the  party  who  claims  the 
^  land,  or  by  some  person  appointed  to  enter  for  him  by  power  of  attorney  (5); 

and  although  the  entry  to  avoid  a  fine  be  made  by  a  stranger,  in  the  name 
of  the  person  who  has  the  right,  without  any  previous  command  from  him, 
yet  if  he  afterwards  assent  to  the  entry,  within  five  years  after  the  fine  i» 
levied,  such  entry  wiU  be  sufficient.  (6)  But  if  the  assent  be  not  given 
within  the  five  years,  any  subsequent  assent  will  not  avail ;  for  the  Statute 
of  Fines  being  made  for  the  purposes  of  repose  and  tranquillity,  is  alway» 
taken  strictly.  (7)  A  guardian  for  nurture,  or  in  socage,  may  enter  in  the 
name  of  his  ward,  without  any  command  or  assent,  and  such  entry  shall 
save  his  right ;  so  also,  the  remainder-man  or  reversioner,  or  lord  of  a  copy^ 
hold,  may  enter  in  the  name  of  the  tenant  for  life  or  years,  or  copyholder ; 
or  these  particular  tenants,  in  the  name  of  the  reversioner  or  remainder-man, 
or  lord,  without  any  command  or  assent,  on  account  of  the  privity  between 
the  parties.  (8)  So  likewise,  an  entry,  by  a  cesiuique  trust  will  be  suffi- 
cient (9);  and  the  entry  of  one  joint  tenant,  coparcener,  or  tenant  in 
common,  will  avoid  the  efiect  of  a  fine  as  to  the  other  joint  tenant,  copar-* 
cener,  or  tenant  in  common.  (10) 
How  madeb  With  respect  to  the  mode  of  making  the  entry,  it  must  be  upon  the  land» 

comprised  in  the  fine,  for  an  entry  into  other  lands  claiming  those  com- 
prised in  the  fine,  will  not  be  sufficient  (11);  and  when  all  the  lands  lie  in 
one  county,  the  party  may  enter  into  any  part  of  them,  making  a  declar- 
ation in  the  name  of  the  whole ;  but  if  the  lands  be  in  difierent  counties, 
there  must  be  a  separate  entry  for  each  several  county.  (12)  The  entry  must 
also  be  made  animo  clamandh  <•  c*  with  an  intention  of  claiming  the  free- 
hold against  the  fine  (IS);  and  if  upon  a  special  verdict  in  ejectment,  itbe 
found,  that  a  fine  has  been  levied  of  the  premises,  and  that  the  lessor  of  the 
plaintifi*  entered  thereon,  with  intent  to  make  the  demise  mentioned  in  the 
declaration,  but  not  for  the  purpose  of  avoiding  the  fine,  such  entry 


(1)  Roe  d.  Tnseotiv.  ElHot,  1  B.  &  A.  (7)  JMlard  ▼.  LvttrO,  Poph.  106.  F. 
85.,  vide  etiam-Doe  d*  Jame$  r,  Barris,  S  Moore, 450.  9  Co.  106.  (a.)  AmdUjf  {Lord} 
M.  &  S.  326.     Selw.  N.  P.  709.  t.  PtOard,  Cro.  EUs,  561. 

(2)  Touchst  by  Atherley,  13, 14.     Hunt        (8)  Fodgef^s  ease,  9  Co.  106.  (a.) 

V.  Bourne,  I  Salk.  339.  (9)  Gree  r.  JioOet  I  Ld.  Raym.  716. 

(3)  F^n  d.  Matthewt  ▼.  Sfnart,  12  East,  (10)  Tidd,  1199.  Bro.  Abr.  tit.  Emtet 
444.  Peaceable  d.  HonMower  t.  Read,  1  Congbable,  37.  1  Rol.  Abr.  Entrie(F.) 
ibid.  568.  574.     1  Saund.  319.  (c)  740.     Doe  d.  GUI  v.  JRnriom  6  East,  173. 

(4)  ffaU  V.  Doe  d.  Surteee,  5  B.  &  A.  687.  .(11)  Foeut  t.  SaUAuty,  Hardr.  40a 
Adams  on  Ejectraent,  98.  (IS)  Litt  §.  417.    Rmmingtoo oa  E^)cct- 

(5)  Ca  Litt.  258.  (a.)  ment,  168.  238.     Tidd,  1199. 

(6)  Tidd,   1199.      Co.    Litt    245.  (a.)         (l:^  Clarke  v,  PhiUipe,  I  VenL 42. 
24«.  (a.)     Fitehei  ▼.  Adorns,  Str.  1128. 
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will  not  be  sufficient  (1)    If  the  claimant  be  prevented  by  menaces  or  Wkmbakac- 
bodily  fear  from  entering  on  the  lands,  whereof  a  fine  had  been  levied,  he  ''^^^  Ekthy  is 
must  make  his  claim  as  near  the  land  as  he  can,  which  in  that  case  will  forb  Eject- 
be  deemed  as  effectual,  as  if  he  had  made  an  actual  entry.  (2)    But  by  >"kt  brouoht. 
Stat.  4  Anne,  c.  16.  s.  16.,  "  no  claim  or  entry  to  be  made  of  or  upon  sut,  4  Anne 
any  lands,  &c.  shall  be  of  any  force  or  effect  to  avoid  a  fine  levied  with  c  16.  s.  16. 
proclamations,   according  to  the  statute,  or  a  sufRcient  entry  or  claim 
within  the  Statute  of  Limitations,  unless  upon  such  entry  or  claim  an  action 
be  commenced  within  one  year  next  after  the  making  of  such  entry  or 
claim,  and  prosecuted  with  effect** 


11.   Where  the  Possession  is  vacanL 

In  the  case  of  a  vacant  possession,  where  the  premises  have  been  abso-  Whkrb  the 
lately  abandoned  by  the  tenant,  his  place  of  residence  unknown,  and  the  ^^^^^^^^  » 
case  not  provided  for  by  stat  4  Geo.  2.  c.  28.,  the  claimant,  if  he  mean  to 
proceed  by  ejectment,  must  make  an  actual  entry,  and  seal  and  deliver  a 
lease  on  the  premises  in  person  or  by  attorney,  after  which  the  ejectment 
is  brought  by  the  lessee  against  the  person  ivho  ejects  him. 

In  order  to  justify  these  proceedings  the  premises  must,  as  previously 
observed,  be  actually  abandoned  ;  if  any  one  be  in  possession  (3),  or  in  the 
case  of  renting  ground  on  which  there  is  no  house  or  bam,  if  it  be  known 
where  the  tenant  lives,  he  must  be  served  (4);  or  if  any  hay  in  a  baru,  or 
any  furniture  or  other  property  belonging  to  the  tenant  be  left,  the  lessor 
must  proceed  as  in  ordinary  cases  (5) ;  but  if  actually  abandoned,  he  must 
treat  the  premises  as  such,  and  cannot  proceed  in  the  ordinary  course.  (6) 
Thus,  where  the  premises  sought  to  be  recovered  consisted  of  three  un- 
finished houses  (7)»  the  court  directed  proceedings  as  on  a  vacant  posses- 
sion, and  would  not  permit  the  affixing  of  the  declaration  on  the  doors  of 
the  houses  to  be  deemed  a  good  service.  (8) 

(1)  BtrringUm  v.  PurhhwrtU    Sir.  1066.  the    claimant    himself,  or  by  some  agent 

Willes,  337.      Andr.   125.      IS  EUist,  489.  authorised  by  hira  for  that  purpose  by  power 

(S)  Co.  Litt.  253.  (b.)      3  Black.  Com.  of  attorney.    (Ibid.  389.)     Secondly,  get  a 

1 74.     Tidd,  1199.  blank  form  of  declaration,  on  a  single  demise, 

(3)  GfMiver  v.  SwifU  2  Ld.  Ken.  511.  and  fill  it  up,  inserting  the  name  of  the  real 
Doe  d.  Atkhu  v.  JRoe,  ibid.  179..  lessee,  instead  of  John  Doe,  and  the  name  of 

(4)  Savage  v.  Dent,  Str.  1064.  some  third  person  as  the  ejector ;  and  at  the 

(5)  Ibid.  foot  of  it,  write  a  notice  to  appear,  addressed 

(6)  Lush.  Pr.  840.  Doe  d.  Notwuxm  t.  to  the  ejector :  thus  —  *  Mr.  , 
Roe,  2*Dowl.  P.  C.  399.  Doe  v.  Roe,  4  ibid,  take  notice,  that  unless  you  appear  within 
173.     Doe  d.  Sehoveli  t.  Roe,  3  ibid.  691.  the  first  four  days  of  the  next 

Doe  d.  Burrowt  ▼.  Roe,  7  ibid.  236.  term,  in  her  majesty^s  court  of 

(7)  Doe  d.  ShouxM  ▼.  Roe,  2  C.  M.  &  R.  at  Westminster,  at  the  suit  of 
42.  the  above-named  plaintiff                      ,  and 

(8)  The  following  practical  suggestions  plead  to  his  declaration  in  ejectment,  judg- 
relating  to  ejectment  when  the  possession  is  ment  will  thereupon  be  entered  against  you 
TBcant,  are  embodied  in  Mr.  Arohbold's  by  defiiult.  Yours,  &c.  A.  B.,  plaintiff^s 
Practice  of  Country   Attomies,   pp.  329.  attorney.' 

333.  :  —  <*  Then,  upon  some  day  before  the  first 
**  First,  prepare  a  lease  of  the  premises  on  day  of  term,  let  the  claimant  (or  such  agent 
stamped  paper  from  the  party  claiming  to  as  he  may  have  deputed  for  the  pur- 
tome  friend  or  other  peraon  (not  being  an  pose  by  power  of  attorney,  as  above  men- 
attorney,  R.  M.  1654, 8.  ].  K.  B.  and  C  P.)  tioned),  the  lessee,  and  the  ejector,  accom- 
Ibr  any  short  term,  at  a  pepper-corn  rent  panied  by  the  claimant's  attorney  or  his 
( Archb.  ^orms,  390.),  which  must  be  after-  clerk,  go  to  the  premises.  The  claimant  or 
wards  executed  upon  the  premises,  either  l)y  hU  agent  then  enters  upon  the  premises,  and 
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WhKEK  Air  AC- 
TUAL Emtrt  is 

KKQODITI  BB- 
FORB  EjBCT- 

mbmt  beoooht. 
Pbocbbdimgs 

IN  AH  IMrBBIOB 

Court. 

Inferior  courts 
have  not  the 
power  of  firain- 
ing  rules  for 
confinBing 
lease,  entry,  and 
ouster. 

Certiorari  and 
habtat  corpus 
are  the  writs 
for  removing  an 
ejectment  irom 
an  inferior  to  a 
superior  court. 


III.  Proceedings  in  an  vt^erior  Court* 

Inferior  courts  have  not  the  power  of  framing  rules  for  confessing  lease» 
entry,  and  ouster ;  nor  the  means,  if  such  rules  were  entered  into,  of  enforc- 
ing obedience  to  them ;  consequently,  where  an  ejectment  is  brought  in  an 
inferior  court,  there  muft  be  an  actual  entrji  lease,  and  ouster,  as  in  case  of 
vacant  possession.  (1) 

Certiorari  or  habeas  corpus  are  the  proper  writs  for  removing  an  eject- 
ment from  an  inferior  to  a  superior  court  (2);  and  when  removed,  the 
tenant  in  possession  has  the  privilege  of  confessing  lease,  entry,  and  ouster, 
and  defending  the  action  as  if  the  proceedings  had  been  in  the  first  instance 
instituted  in  a  superior  court  (8) 

Stat  19  Geo.  3.  c.  70.  s.  1  i.  does  not  apply  to  a  judgment  in  an  action  of 
ejectment  in  an  inferior  jurisdiction ;  and  if  the  defendant  cease  to  reside 
within  the  jurisdiction,  the  judgment  cannot  be  removed  into  a  superior 
court  (4f) 


IV.  By  joint  Tenants  and  Tenants  in  comnum — Corporations — Receiver 
— Landlord  and  Tenant — Statute  ofLimiiations. 


Bt  joimr 

TBMAlfTS  AND 

Tbmamts  in 

COMMON. 


As  an  ejectment  cannot  be  muntained  by  a  joint  tenant  or  tenant  in 
common  against  his  companion,  without  proof  of  an  actual  ouster  or  denial 
of  entry,  it  is  still  necessary  in  this  case,  that  an  actual  entry  should  be  made^ 
or  attempted  to  be  made,  by  the  claimant  or  his  attorney,  and  that  there 
should  have  been  such  an  ouster  or  denial  of  entry  by  the  tenant  before  the 
ejectment  is  brought 
CoRYOBATioNs.       Whcrc  Bu  cjcctment  is  brought  by  a  corporation  aggregate,  they  mast 

execute  a  letter  of  attorney  to  some  person,  empowering  him  to  enter  upon 
the  land ;  but  a  verbal  notice  to  quit,  given  by  a  steward  of  a  corporation, 
is  sufficient  (5) 


takes  possession  of  them ;  if  land,  he  enters 
upon  any  part  of  it ;  if  a  house,  he  usually 
stands  upon  the  threshold  of  the  front  door, 
putting  his  finger  into  the  keyhole,  if  there 
be  one.  Doe  d.  Frith  y.  Roe,  S  Dowl.  P.  C. 
431.  Whilst  so  in  possession,  he  executes 
the  lease  to  the  lessee,  who  then  executes  it 
also;  and  the  lessee  then  enters  upon  the 
premises  and  takes  possession  in  a  similar 
way.  The  ejector  then  enters  and  puts  the 
lessee  out  of  possession,  whereupon  the  at- 
torney immediately  serves  him  with  the 
declaration  and  notice. 

"  On  or  after  the  first  day  of  the  next  term, 
enter  a  rule  to  plead  with  the  proper  clerk 
at  the  master's  office,  which  however  is  not 
to  be  served ;  and  at  the  expiration  of  this 
nile^  as  the  ejector  of  course  never  pleads, 
and  no  other  person  will  be  admitted  to 
defend  in  his  stead,  you  may  sign  judgment, 
and  sue  out  execution.** 

In  an  ejectment  for  non  payment  of  rent, 
where  proceedings  have  been  taken  under 


Stat  15  &  16  Geo.  3.  (Ir.)  c  S7.  against 
one  person  as  an  absconding  tenant,  by 
affixing  a  copy  of  the  declaration,  &c.  on 
the  premises,  and  other  persons  have  been 
served  with  the  declaration  in  the  usual 
way,  the  landlord  may  proceed  upon  the 
^ectment  as  against  such  other  poson^ 
without  awaiting  the  expiration  of  the  month 
mentioned  in  the  statute.  Long  d.  Darcy 
V.  Tkru8tout^  £.  T.  8  Geo.  4.  1  Hudson  ^ 
Brooke  (Irish),  99. 

(1)  Rex  V.  BriMlow  {Mayor  of),  1  Keb. 
690.      I^erman  v.  Cocke,  ibid.  795. 

(2)  Doe  d.  Sadkr  v.  DrtN^,  1  B.  &  C. 
253.  PaUer$on  d.  Gradridgt  v.  Bade*,  3 
ibid.  550. 

(3)  Gilb.  Eject  37. 

(4)  Doe  d.  Stan$JMd  ▼.  Sti^,  2  DowL 
P.  C.  406.  1  Stephen's  Corporation  Acts. 
355,  356. 

(5)  Roe  d.  Roehuter  (Detm  and  Ckepitr 
of)  V.  Piaxe,  2  Camp.  96. 
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-    A  receiver  of  the  court  of  Chancery  cannot  make  an  entry  without  leave  of  Whcrb  ak  ac- 

the  court  (1)  iualEhtuyis 

The  hmdlord  having  the  jus  disponendi^  may  annex  whatever  conditions  fore  Eject. 

he  pleases  to  his  grants  provided  they  be  neither  contrary  to  the  laws  of  the  '"'^^  beooght. 

Jungdom,  nor  to  the  principles  of  reason  or  public  policy ;  and  if  after  having  Receiver. 

annexed  a  condition  to  a  lease^  it  becomes  forfeited  in  consequence,  an  Landlord  anu 

actual  entry  is  not  essential.  (2)  Tenant. 

No  actual  entry  is  requisite  to  prevent  the  operation  of  the  Statute  of  Statute  or 

Limitations  (3),  if  the  action  be  commenced  within  the  twenty  years*  Limitations. 


V.  Effect  of  Entry. 

An  entry  upon  the  estate  generally,  is  an  entry  for  the  whole  (4) ;  if  it  be  Effect  of  En- 
for  less,  it  should  be  so  defined  at  the  time.'    But  it  is  a  sufficient  entry  to  '^^* 
avoid   a  fine>  if  the  party  enter  expressly  to  claim  the  premises  as  his 
own  (5);  it  b  not  necessary  for  him  to  say  that  he  enters  to  avoid  all  fines, 
or  to  specify  what  particular  act,  adverse  to  his  own  interest,  he  means  to 
defeat. 

In  a  case  where  a  party  had  a  right  of  entry  upon  condition  broken,  and 
a  stranger  entered,  and  afterwards  the  plaintiff*  assented  to  such  entry,  and 
brought  an  ejectment,  laying  the  demise  after  the  assent,  it  was  hdden  suf- 
ficient. 


6  NOTICS  TO   QUIT.  KoTicxTO 

QUIT. 

I.  When  requisite* 


A  notice  to  quit  must  be  given  previously  to  bringing  ejectment,  when-  Whin 
ever  there  is  an  existing  tenancy  from  year  to  year  (6) ;  and  payment  of  ^"""*' 
rent  is  pritnd  facie  evidence  of  a  tenancy  from  year  to  year.  (7) 

A  general  occupation  of  land  enures  as  a  tenancy  from  year  to  year,  de-  An  existing 
terminable,  and  necessarily  determinable  (8)  by  a  notice  to  quit ;  and  a  *«'**"^  ^^ 
holding  merely  at  the  will  of  the  landlord,  according  to  the  ancient  meaning 
of  the  term,  is  an  estate  at  the  present  day  unknown  (9),  unless  when 
created  by  express  agreement  between  the  parties.  (10) 

A  defendant  in  possession,  under  a  lease  for  fourteen  years,  assigned  the  What  is  not  an 
lease,  by  way  of  mortgage,  to  the  plaintiff,  and  then  committed  a  forfeiture,  *^^^^  ^^' 

(1)  Angdy.  Smithy  9  Ves.  335.     Doe  d.  689.,  $eeui,  where  the  existence  of  such  a 

Bibnaek  t.  Bead,  13  East,  59.  tenancy  would  imply  that  devisees  in  trust 

(S)  Boe  d.  Hunter  ▼.  GaUiertf  2  T.  R.  had  conveyed  away  their  estate,  whilst  a 

1 33.  duty  still  remained  to  be  performed  by  them, 

(3)  Goodrigkt  d.  JBare  v.  Catar,  Doug,  aeniu.     Ibid.     The  presumption  is  com- 
477.  485.  pletely  rebutted  by  shewing  that  the  rent 

(4)  Par  Lord  Kenyon  in  3  T.  R.  170.  paid  and  reserved  is  of  the  same  amount  as 

(5)  Doe  d.  /ones  v.  WiBiamty  5  B.  &  Ad.  the  rent  reserved  in  an  unexpired  lease,  the 
783.  premises  being  at  the  time  of  such  payment 

(6)  Throgmortony,  Wkdpdakj  Bull.  K.  P.  of  rent  of  much  greater  value  than  the  rent 
96.      Doe  d.  HoBingwworlh  v.  SteniuUy  S  so  reserved  and  so  paid.     Ibid. 
Esp.N.P.C7i7.  Doed.ikforfo'j»v.ratts,7         (8)  Doed.  »^ara«r  v.Prowm*,  SEast,  165. 
T.  R.  83.     2  Esp.  N.  P.  C.  501.      Doe  d.         (9)   Timndnt  v.  JtotcUiOH,  3  Burr.   1603. 
Moon  v.  Lawdar,   1   Stark.  308.     Doe  d.  1069. 

Warner  ▼.  Browne,  8  East,  166.  (10)  Bidtardtam  v.  Langridge,  4  Toont. 

(7)  Doe  d.  Piritchard  v.  Dodd,  2  N.  &  M.     128. 
838.     MoB  ▼.  Doe  d.  Surtees,  5  B.  &  A. 
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NoTicxTOQurr.  for  which  the  lessor  brought  ^ectment ;  it  was  then  agreed  at  a  meeting 

of  all  thepartieSj  that  judgment  should  be  signed  in  the  ejectment,  that  the 
lessor  should  grant  a  new  lease  to  the  plaintiff,  and  that  the  plaintiff  should 
grant  an  under-lease  to  the  defendant;  the  new  lease  was  accordingly 
granted  to  the  plaintiff,  who  then  delivered  the  defendant  the  key,  saying, 
''Go  on  as  usual,  pay  the  money "  (due  on  mortgage),  *'  and  when  you 
have  done  so,  you  shall  have  an  under-lease" — It  was  held,  that  thb  did 
not  constitute  the  defendant  a  tenant  from  year  to  year.(l) 
Payment  of  Payment  of  head-rent  by  the  sub-tenants  of  a  mesne  landlord,  to  whom 

head-rent  by  ^jjgy  ^jg^  p^^j^j  ^  profit  rent,  and  who  continued  in  possession  of  part  of  the 
of  a  mesne  premises  and  in  receipt  of  the  profit  rent  for  several  yean  after  the  de- 
landlord,  termination  of  his  title,  will  not  create  a  tenancy  from  year  to  year  between 

them  or  the  mesne  landlord,  so  as  to  render  a  notice  to  quit  or  demand  of 
possession  necessary,  in  order  to  maintain  an  ejectment  by  the  head  land- 
lord. (2)  , 
Party  in  poa-  .  An  implied  tenancy  may  arise,  when  a  party  is  in  possession  of  the  pre- 
**?"****  Uh*th"  ™^^*  ^^^  *^®  privity  (S)  and  consent  of  the  owner,  although  no  express 
privity  and  tenancy  has  been  created,  nor  any  act  done  by  the  owner  expressly  acknow- 
consent  of  the  ledging  such  party  as  his  tenant:  as  where  he  has  been  let  into  possession 
press  tenancy  pending  a  treaty  for  a  purchase  or  a  lease  (4),  or  under  a  lease  or  agree- 
having  been  ment  for  a  lease  which  is  void  (5) ;  or  where,  having  been  tenant  for  a 
^'^                 term  which  has  expired,  he  continues  in  possession  negociating  for  a  new 

one.  (6) 
^vlf™*°*  In  Brown  v.  JBurtinshaw  (7)  it  appeared,  that  by  an  agreement  in 

be  determined  ^"^t>ng>  dated  the  20th  of  May,  1824,  the  defendant  **  agreed  to  let  the 
but  by  a  notice  plaintiff  two  upper  rooms,  and  part  of  a  lower  room  as  a  workshop  and 
Se  Yeai^^^       smithy,  and  to  find  power  for  three  lathes,  &c. ;  that  the  defendant  agreed  to 

j)ay  rent  for  the  above,  61/.  per  year,  to  be  paid  quarterly  in  cash ;  and  that 
three  months*  notice  should  be  required  from  each  party."  The  plaintiff  took 
possession  of  the  rooms  the  same  day,  and  the  defendant  found  the  power; 
on  the  20th  of  August,  the  defendant  served  the  plaintiff  with  a  written 
notice  of  that  date,  to  quit  the  rooms  on  the  20th  of  November  following ; 
the  plaintiff  did  not  then  object  to  the  notice,  but  held  over  after  the  20th 
of  November,  from  which  day  the  defendant  ceased  to  find  the  power;  on 
the  19th  of  January  1825,  the  plaintiff  and  the  defendant  settled  their  ac- 
counts up  to  the  20th  of  the  November  preceding,  when  the  plaintiff 
agreed  to  give  up  the  keys  of  the  room ;  but  afterwards  refused  to  do  so, 
saying,  *'  that  the  notice  was  bad;"  to  which  the  defendant  replied,  **  then 
there  would  soon  be  another  quarter's  rent  due."  In  an  action  by  the 
plaintiff  for  damages  for  the  discontinuance  of  the  power  by  the  defendant 
it  was  held,  that  the  agreement  was  the  demise  of  a  tenement  creating  a 
tenancy,  which  could  not  be  determined  but  by  a  notice  ending  with  the 

(1 )  Doe  d.  JRopers  t.  Pulleny  3  Scott,  245.     T.  R.  680.      Doe  d.   Warner  v.  Browne,  8 
2  Bing.  N.  C.  749.  East,  165.     Doe  d.  Netoby  t.  Jaekson^  1  B. 

(2)  Jack  d.  O'Brien  t.  Tieman,  1  Jebb  &     &  C.  448. 

Symes  (Irish),  117.  (5)  Doe  d.   HoOingawota  v.  Siennett,  2 

(S)  Doe  d.  Knight  t.   Quigleg,  2  Camp.  Esp.  N.  P.  C.  717. 

505.     Bight  d.  Lewis  t.  Beari  13  East,  (6)  Denn  d.  Brwne  t.  Bawlms,  10  East, 

210.      Hegan    v.  Johnson,    2  Taunt   148.  261.     Doe  d.  JPofry  v.  TFibofi,  1 1  ibid.  56. 

Doe  d.  Leeson  v.  Soger,  S  Camp.  8.  (7)  7  D.  &  R.  603. 
(4)   GoodHOe  d.  GaUawag  ▼.  Herbert,  4 
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emrrent  year,  except  by  custom ;  and  that  the  plaintiff's  agreeing  to  give  up  KoncBaoQuiT. 
the  key  when  he  did,  was  no  acquiescence  in  the  notice  served  upon  him,  and  * 

no  surrender  of  his  tenancy  within  the  Statute  of  Frauds,  liiough  such  an 
acquiescence,  if  established,  would  haye  been  a  bar  to  the  action. 

Where  A.  and  B.  were  co-lessees  of  a  farm  for  twenty-one  years,  A.  by  deed  Where  want  of 
not  registered,  assigned  to  B.  all  his  interest  in  the  farm,  of  which  B.  had  *  <1««^<1  ©^ 
»ole  permissive  possession  for  four  years  previously ;  and  A.  afterwards,  fi^al  omisuon. 
by  a  registered  deed,  assigned  the  same  interest  to  C,  who,  without  any 
demand  of  possession,  brought  an  ejectment  against  B.:^-It  was  held, 
that  this  want  of  a  demand  was  a  fatal  omission.  (1) 

Where  a  tenant  held  under  a  demise  from  the  26th  day  of  March  for  one  Insufficient 
year  then  next  ensuing,  and  fully  to  be  completed  and  ended,  and  so  from  y^,^  J^iUmt 
year  to  year  for  so  long  as  the  landlord  and  tenant  should  respectively 
please ;  and  the  tenant,  after  having  held  more  than  one  year,  gave  a  parol 
notice  to  the  landlord  less  than  six  months,  before  the  25th  day  of  March, 
that  he  would  quit  on  that  day,  and  the  landlord  accepted  and  assented  to 
the  notice :— It  was  held  on  demurrer  in  replevin,  that  the  tenancy  was  not 
thereby  determined,  there  not  having  been  either  a  sufEcient  notice  to  quit, 
t)r  a  surrender  in  writing  or  by  operation  of  law,  within  the  meaning  of  the 
Statute  of  Frauds.  (2) 

In  these  and  analogous  cases  it  has  been  holden,  that  the  party  being  law-  A  party  law- 
fully  in  possession  cannot  be  ejected  until  such  lawful  possession  is  deter-    .^  ^L^tbe 
mined,  either  by  demand  of  possession,  breaking  off  the  treaty,  or  otherwise,  qected  until 
and  the  party  is  called  a  tenant  at  will ;  but  in  any  of  these  cases,  if  the  land-  ^^  pcnmon 
lord  receive  rent  whilst  the  party  is  so  in  possession,  or  do  any  other  act 
amounting  to  an  acknowledgment  of  a  subsisting  tenancy,  a  tenancy  from 
year  to  year  will  be  created  thereby.  (S) 

Where  a  tenant  from  year  to  year  dies,  his  personal  representatives  have  Where  a  tenant 
the  same  interest  in  the  land  which  he  had,  and  are  therefore  entitled  to  the  ^^  J^  5? 

'  year  dies,  his 

same  notice  to  quit.  (4)  interest  in  the 

If  however,  by  the  terms  of  the  agreement,  no  interest  vests  in  the  repre-  Jj^*^  vests  m 

sentative,  no  notice  to  quit  will  be  necessary.  (5)  representatives 

Where  a  tenant  from  year  to  year  died,  and  a  regular  notice  to  quit  was  Notice  to  quit 

Bcrved  on  the  widow  who  remained  in  possession: — It  was  held,  that  the  wjpved  on  the 

landlord  might  recover  in  ejectment^  unless  it  were  shewn,  that  some  other  tenant 

person,  and  not  the  widow,  was  the  executor  or  administrator  of  the  tenant . 

and  that  it  was  not  incumbent  on  the  landlord  to  shew,  that  the  widow  was 

either  executrix  or  administratrix.  (6) 

In  Winierscale  {Lessee  <f)  v.  Newcomen  (7)  it  appeared,  that  a  lessee  for  When  demand 

lives,  renewable  for  ever,  conveyed  all  his  interest  in  part  of  the  demised  <^P<;«;«»pn 

_        ,  ,  requisite  from 

premises  to  A.  and  his  heirs,  and  died,  leaving  the  residue  to  descend  on  his  devisee  of 
heirs ;  all  the  lives  in  the  original  lease,  which  were  in  esse  when  the  grant  lessee  for  lives. 

(1)  Fleming  {Leuu  of)  v.  NeviUBj  1  (4)  Doe  d.  Shore  t.  Porter,  3  T.  R. 
Hayes  ( Irish),  23.  13.     Parker  d.  WaUter  t.   Constable^  3  Wils. 

(2)  Johnstone  ▼.  HucUestone,  4  B.  &  C.  ^4.»  et  vide  Mackay  v.  Maekreth,  cit  3  T.  R. 
922.  7  D.  &  R.  411.,  ei  vide  Doed.  Hud-  13.  n.  Gtdiiver  d.  Tasker  y.  Burr,  1  W. 
Oeston  V.  JohuMtoH,  I  M'Qe].  &  Y.  141.  Black.  596. 

(3)  Doe  d.  Riffge  v.  BeU,  5  T.  R.  471.  (5)  Doe  d.  Bromfidd  ▼.  Smiih^  6  East, 
tHayton  V.  Blakey,  8  ibid.  3.      Thunder  d.  530. 

fr«a9erT.J?s2eAer,d£ast,449.  451.     Doed.  (6)  iZess  d.  AfMn  v.  Anvtf,  4  C.  &  P.  230. 

Warner  v.  Brown,  8  ibid  165.  (7)  1  Jones  (iiiab),  496. 
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When  infimts 
must  give  a 
notice  to  quit 


NoricKTOQuw.  ^83  made  to  A.  and  hi«  heirs,  irere  dead  in  1781.    The  leaRee  and^hk 

who  always  paid  the  rent  of  the  entire  premises)  obtained,  from  time  to  time 
renewals  of  the  original  lease  to  themselves.  A,  and  his  heirs  continued  io 
quiet  possession  of  the  premises  conveyed  to  them,  but  no  conveyance  of 
the  legal  estate  therein  was  made  to  them  by  the  lessee  or  his  heirs.  In 
18S5  the  heirs  of  the  lessee  brought  an  ejectment  on  the  title  against  the 
devisee  of  A. :  —It  was  holden,  that  the  latter  was  entitled  to  a  previous 
demand  of  the  possession. 

Notice  to  quit  must  be  given  before  an  infant,  who  becomes  entitled  to 
the  reversion  of  an  estate  leased  from  year  to  year^  can  eject  the  tenant.  (1) 

Where  an  ejectment  has  been  brought  on  the  demise  of  an  infant,  which 
has  been  compromised,  and  the  tenant  in  possession  has  attorned  to  the 
infant,  though  the  lessor  of  the  plaintiff,  on  his  coming  of  age,  does  not 
accept  rent,  or  do  any  act  to  confirm  the  tenancy,  yet,  as  the  former  ejects 
ment  was  brought  at  his  suit,  and  for  his  benefit,  he  will  not  be  allowed  to 
consider  the  tenant  as  a  trespasser,  and  bring  a  new  ejectment,  without 
giving  notice  to  quit.  (2) 

If  a  lease  be  granted  by  a  mortgagor  with  the  concurrence  of  the  mort* 
gagee ;  or  if  a  mortgagee,  with  knowledge  that  the  mortgagor  has  granted  a 
lease,  encourage  the  tenant  to  lay  out  money  upon  the  premises,  it  may 
admit  of  cfoubt,  whether,  by  such  conduct,  the  mortgagee  has  not  confirmed 
the  lease,  or  so  far  at  least  acknowledged  the  lessee  as  his  tenant,  as  to 
render  a  notice  to  quit  necessary,  before  he  can  maintain  ejectment  against 
him.  (3) 


Mortgagor  and 
mortgagee. 


Whbkkkotri- 

QUISITK. 


Entering  under 
an  agreement 
for  a  lease,  and 
continuing  in 
possession  for 
the  period  for 
which  the  li- 
was  to  be 
granted. 


II.   Where  not  requisite. 

Where  the  term  of  a  lease  is  to  end  on  a  precise  day,  or  on  the  occurrence 
of  a  particular  event,  there  is  no  occasion  for  a  notice  to  quit  previous  to 
bringing  an  action.  (4) 

A  tenant  holding  under  an  agreement  for  a  lease  for  seven  years,  which 
was  never  executed,  is  not  entitled  to  a  notice  to  quit  at  the  end  of  the 
seven  years.  (5) 

Where  a  party  occupies  under  an  agreement  for  a  lease  during  the  whole 
term  for  which  the  lease  was  to  be  granted,  a  notice  to  quit  b  not  necessary 
at  the  end  of  such  terra,  as  the  agreement  is  evidence  of  the  expiration  of 
the  tenancy,  as  well  as  of  the  other  terms  of  the  holding.  (6) 


(1)  Maddon  d.  Baker  v.  White,  2  T.  R. 
159.  Doe  d.  MiUtr  t.  Noden,  2  £sp.  N.  P. 
C.530. 

(2)  Doed.3/iZferT.  iVbdm, 2  Esp.N.  P.  a 
530. 

(3)  Doe  d.  Sheppard  ▼.  'AUen,  3  TaunL 
78.     Adams  on  Ejectment,  109. 

(4)  CM  T.  StoMee,  8  East,  358.  Met- 
eenger  v.  Armstrong,  1  T.  R.  54.  Right 
d.  Flower  t.  Darby,  ibid.  162.  Roe  d. 
Jordan  t.  Ward,  1  Hen.  Black.  97. 

(5)  Doe  d.  TOt  v.  Stratton,  4  Bing.  446. 
1  M.  &  P.  183.  3  C.  &  P.  164.,  et  vide 
Doe  d.  Bromjield  t.  Smith,  6  East,  530.  2 
Smith,  570.     2  T.  R.  436. 

(6)  A»  to   the   words  of  instruments 


operating  as  a  leasee  or  only  as  an  agreement 
for  one»  9ide  4  Bac  Abr.  Leases  (K,  L.),  816 
— 843.  Baxter  d  AbrahaU  t.  Broume,  2 
W.  Black.  973.  Sturgion  t.  I^nter,  Noy, 
128.  GoodiUU  d.  Ettwick  t.  Wag,  1  T, 
R.  735.  PhiUipe  v.  ffardeg,  3  C  &  P. 
121.  Tempeat  v.  Bavding,  IS  East,  IS. 
Doe  d.  Coore  v.  Clare,  2  T.  R.  739.  Roe  d. 
Jackson  v.  Aehbumer,  .9  ibid.  163.  Doe  d. 
Bromjield  v.  Smith,  6  East,  5Sa  JOtmi  y. 
^wi^er,  5  B.  &  A.  322.  Morgan  d,  DowSng' 
V.  BieeeU,  3  Taunt.  65.  Pbole  v.  BexOey,  1 2 
East,  168.  Doe  d.  WaJksr  t.  Grwes,  M 
ibid.  244.  Pinero  t.  Judson,  6  Bing.  20& 
Adorns  on  Ejectment,  112^-119. 
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.    A  party  who  has  been  let  ipto  the  possession  of  land  in  a  contract  of  sale  Noticktoquit. 
which  has  not  been  completed,  is  a  tenant  at  will  to  the  vendor.  (1)  Party  let  into 

If  an  agreement  be  made  to  let  premises  so  long  as  both  parties  like,  and  possessiou 
reserving  a  compensation,  accruing  de  die  in  diem^  and  not  referable  to  a  ^J* ^'J^'**'**'* 
year,  or  any  aliquot  part  of  a  year,  it  does  not  create  a  holding  from  year 
to  year  but  a  tenancy  at  will,  strictly  so  called :  and  though  the  tenant  has 
expended  money  on  the  improvement  of  the  premises,  that  does  not  give  him 
a  right  to  hold  them  until  he  be  indemnified.  (2)  Where  a  minister  of  a 
dissenting  congregation,  was  placed  in  possessiou  of  a  chapel  and  dwelling- 
boose  by  persons,  in  whom  the  legal  fee  was  vested,  in  trust,  to  suffer  the 
chapel  to  be  used  for  the  purposes  of  rdigious  worship:*— It  was  held,  that 
he  was  a  mere  tenant  at  will  to  those  persons,  and  that  his  interest  was 
determinable  instanter  by  a  demand  of  possession,  without  any  previous 
notice  to  quit  (S) 

Where  a  tenant  held  under  an  agreement  for  a  lease  for  six  years,  con-  Holding  under 
taining  a  clause  requiring  him  to  give  six  months'  notice  in  case  he  intended  ^r^,^^, 
to  give  up  possession  at  the  end  of  the  six  years,  and  also  a  toUes  quaties  six  yean,  re-  ' 
clause  of  renewal  for  six  years  on  the  landlord's  part,  but  the  tenant  did  quiring  a  six 

1         .  -r  1    « «     1         1     «      •!      «      .   1  .  1    .  .     .     months*  notice 

not  give  such  notice : — It  was  held,  that  the  landlord  might  bring  an  eject-  f^m  the  tenant 
ment  at  the  end  of  the  six  years,  without  having  served  a  notice  to  quit  (4)  previously  to 

In  Hamerton  y. Stead (5)  Mr. Justice  LitUedale  said,  "Where  parties  Sdol"^^*^ 
enter  into  a  mere  agreement  for  a  future  lease,  they  are  tenants  at  will ;  but  An  agreement 
if  rent  is  paid  under  the  agreement,  they  become  tenants  from  year  to  year."  for  a  future 

Where  the  possession  of  the  tenant  is  adverse,  a  notice  to  quit  b  not    . , 
requisite.  (6)  session. 

A  notice  is  not  necessary  where  the  tenant  does  an  act  which  amounts  to  Lessee  dis- 
a  disavowal  of  the  title  of  the  lessor.  (7)    But  refusal  to  pay  rent  to  the  chdming  th© 

1     .  1  Ml       «  .  1    .  1    .  1        J.  1  i-rtx  title  of  his 

devisee  under  a  will,  which  is  contested,  is  not  such  a  disavowaL  (8}  lessor. 

In  Doe  d.  Calvert  y*Frawd(9)  the  defendant  held  premises  under  a 
tenant  for  life,  on  whose  death  possession  was  claimed,  and  rent  demanded 
by  the  heir  at  law  of  the  devisor :  whereupon  the  defendant  wrote  to  the 
attorney  of  the  heir  at  law,  stating,  that  he  held  as  tenant  to  J.  S.  (the  bus-  < 

band  of  the  tenant  for  life)  in  right  of  his  wife ;  that  he  had  never  consi« 
dered  the  claimant  as  the  landlord  of  the  house ;  that  he  should  be  ready  to 
pay  the  arrears  to  any  person  who  should  be  proved  to  be  heir  at  law ;  but  * 

that  he  must  decline  taking  upon  himself  to  decide  upon  the  claim  made 
on  him  without  more  satisfactory  proof  in  a  legal  manner: — It  was  held, 
that  this  letter  amounted  to  a  disclaimer  of  the  title  of  the  heir  at  law,  and 
that  he  might  maintain  ejectment  against  the  tenant,  without  giving  him  a 
previous  notice  to  quit 

(1)  BaB  ▼.  CWIZtmors,  8  C  M.  &  R.  120.  (7)  Doe  d.  GrtOb  t.  Grutb,  10  B.  &  C 
1  Gale^  96.  816.     Doe  d.  Jeffkrin  ▼.   WhitHck^   Gow, 

(2)  Richanbonv.Langridge,  4  Taunt  128.  N.  P.  C.  195.     Doe  d.  dun  (^Burgettei  of) 

(3)  Doed. /ohm  T./onet,  10  B.&C. 71 8.  v.  Clarke,  Peake*8  Add.  Cas.  239.,  et  vide 
Doe  d.  Niekott  ▼.  HtKeag,  ibid.  721.  Mogera  v.  Pitcher,  6  Taunt  202.     1  Manh. 

(4)  Jack  d.  Thampeon.  ▼.  Andrew,  1  Jebb  64.  Doe  d.  DUkn  v.  Parker  (Bart,),  Gow, 
&  Symes  (Irish),  543.  N.  P.  C.  180. 

(5)  3  B.  &  C.  483.  (8)  Ibid.     Doe  d.  WUIiame  t.  Paa^i, 

(6)  Doe  d.  FotUr  ▼.  WiBiame,  Cowp.622.  Feake's  N.  P.  C.  959. 

Doe  d.  Ikms,  Cheem,  ^.  ▼.  Creed,  2  M.  &        (9)  1  M.  &  P.  480.     4  Bbg.  557. 
P.  648.   S.  C  nom.  Doe  d.  Davk$  ▼.  Creed, 
$  Bing.  327. 
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NolEIOXTOQVR. 

Attornment  of 


Mortgagee 
against  mort- 
gagor, after 
Ibx^ture  of  the 
mortgage. 

Aaigneeaof 
mortgagee. 


Tenant  by 


Co>partnen» 


Chaplain  of  a 
college  not  a 
curate  within 
sut  57  Gea  S. 
c  99.  a.  67. 


So  where  the  tenant  iiu  attorned  to  some  other  person,  or  answered  as 
application  for  rent,  bj  saying  that  his  connection  as  tenant  with  the  partf 
applying  has  ceased  (1)>  a  notice  is  not  requisite. 

It  is  not  necessary  for  a  mortgagee  to  give  a  notice,  previous  to  bringing 
an  ejectment,  to  a  tenant  who  claims  under  a  lease  from  a  mortgagor, 
granted  after  the  mortgage  without  the  privity  of  the  mortgagee.  (2) 

A  mortgagee  can  maintain  ejectment  against  a  mortgagor  after  the  for- 
feiture of  the  mortgage,  without  any  previous  notice  to  quit,  or  demand  of 
possession.  (3) 

The  assignees  of  a  mortgagee  have  also  the  like  privileges  witii  regard  to 
the  mortgagor  ai^d  his  under-tenants ;  and  the  right  of  an  assignee  to  main- 
tain ejectment  without  a  notice  to  quit,  or  demand  of  possession,  will  not  be 
taken  away  by  a  tenancy  created  prior  to  the  assignment,  provided  such 
tenancy  conunenced  subsequently  to  the  date  of  the  mortgage,  and  con- 
tinued unacknowledged  by  the  mortgagee.  (4) 

With  respect  to  claimants  luder  writs  of  elegit:  if  the  judgment  debtor 
be  in  possession,  or  if  the  party  in  possession  have  been  admitted  tenant 
subsequently  to  the  date  of  the  judgment  (whether  as  party  tenant,  or  under 
a  lease),  the  tenant  by  degit  can  maintain  ejectment'  without  a  notice  to 
quit  or  demanding  possession.  Thus,  where  a  tenant  came  into  possession 
of  premises  in  1816,  it  was  held,  that  the  lessor  of  the  plaintiff  in  ejectment, 
who  claimed  under  an  eUgit  and  inquisition  issued  in  1818,  but  founded  on 
a  judgment  recovered  prior  to  1816,  need  not  give  a  notice  previous  to 
bringing  the  ejectment  (5)  But  if  the  tenant  claim  under  a  lease  or 
tenancy  from  year  to  year,  prior  in  point  of  time  to  the  judgment,  the  claim* 
ant  wiU  be  bound  in  the  last  case  until  he  has  determined  the  tenancy  by  a 
regular  notice  to  quit ;  in  the  first,  until  the  determination  of  the  lease.  (6) 

If  by  the  terms  of  a  deed  of  co-partnership,  a  house  is  to  be  used  and 
occupied  by  the  co-partners  during  the  co-partnership,  it  is  not  necessary 
after  a  dissolution  of  partnership  to  give  a  notice  to  quit  previous  to  bring- 
ing an  action  of  ejectment  against  a  co-partner.  (7) 

Where  a  chaplain  of  a  college,  holding  a  curacy  witii  a  dwelling  at- 
tached thereto,  ceased  to  hold  that  office,  but  retained  possession  of  the 
dwelling : — It  was  held,  that  he  was  not  a  curate  within  the  meaning  of  stat 
57  Geo.  3.  c.  99.  s.67.,  and  that  he  might  be  evicted  by  a  notice  to  quit 
forthwith,  and  was  not  entitled  to  the  three  months'  notice  required  to  be 
given  by  that  statute  with  the  consent  of  the  bishop.  (8) 


in.  Time  (^giving  NoHce. 


Ton  or  arrn a 
NoncB. 

Incumbent  on        If  a  tenant  dispute  the  time  when  his  tenancy  commences,  and  that  his 

Ittsee  to  shew    QQ^ice  to  quit  does  not  correspond  with  it,  it  is  incumbent  on  him,  and 
the  commence-  -i  jt  ' 


(1)  Doe  d.  Grtibb  y.  GrtM,  10  B.  &  C. 
816.  Doe  d.  Beaoan  ▼.  BouUer^  1  N.  &  P. 
650. 

(S)  Keeeh  d.  Wiame  t.  Hatt,  Doag.  21. 
Tkmider  d.  Weaver  t.  Bdeher,  3  East,  449. 
Birch  ▼.  Wriffht,  1  T.  R.  S78.  Doe  d. 
Sheppard  t.  AUen^  3  Taunt  78. 

(3)  Doe  d.  FUher  ▼.  GHu^  5  Bing.  421. 
2  M.  &  P.  749. 


(4)  ThiMder  d.  Weaver  t.  Bekker,  3  East^ 
449. 

(5)  Doe  d.  PuOatid  v.  mUkr,  2  B.  &  A. 
782. 

(6)  Doed.i)laGafteT.JrXarton,8T.B.8. 

(7)  Doe  d.  Waitkman  t.  MOee,  1  Stark. 
181.     4  Camp.  373. 

(8)  GoodUtU  d.  Lincoln  CoBege  (MatUr 
and  Fdhwt  of)  ▼.  Xcf,  2  D.  &  B«  718. 
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tiot  on  the  lessor^  to  shew  the  true  tidne  of  the  commencemeiit  of  the  Nones  to  quit. 

y*  \   /  ment  of  his 

Where  a  tenant,  on  being  applied  to  respecting  the  commencement  of  his  tenancy, 
holding,  informs  the  party  that  it  begins  on  a  certain  day,  and  notice  to  quit  Tenant  bound 
on  that  day  is  given  at  a  subsequent  time,  he  will  be  bound  by  the  inform-  ^^  **"■  ■*•**" 
ation  he  so  gave,  and  will  not  be  permitted  to  shew,  that  in  fact  it  began  at  a  ing  the  termi. 
different  time  (2) ;  but  if  notice  to  quit  at  Midsummer  be  given  to  a  tenant  n*«oD  of  his 
holding  from  Michaelmas,  he  may  insist  on  the  insufficiency  of  the  notice  ^' 

at  the  trial,  though  he  did  not  make  any  objection  at  the  time  when  it  was 
served.  (S) 

Where  the  house  and  land  are  let  together  to  be  entered  upon  at  differ-  Where  house 
ent  times,  and  it  does  not  appear,  from  the  terms  of  the  demise,  from  what  J^^tj!^™^ 
time  the  whole  is  to  be  taken  as  let  together,  it  is  a  question  of  fact  for  the  be  entered  upon 
jury,  which  is  the  principal  and  which  the  accessorial  subject  of  demise,  in  ^  different 
order  for  the  judge  to  decide,  whether  the  notice  to  quit  the  whole  were 
given  in  time;  (4) 

A  tenant  sometimes  enters  upon  different  parts  of  the  land  at  different  Notice  must  be 
periods  of  the  year,  although  all  are  contained  in  one  demise ;  and  the  notice  g]^  ^^  ^ 
to  quit  must  then  be  given  with  reference  to  the  substantial  time  of  entry,  substantial  time 
that  is  to  say,  with  reference  to  the  time  of  entry  on  the  substantial  part  of  of  entry, 
the  premises  demised,  no  notice  being  taken  of  the  time  of  entry  on  the 
other  parts,  which  are  auxiUaries  only,  though  the  tenant  will  be  obliged  to 
quit  them  at  the  respective  times  of  entry  thereon.  (5)    This  substantial 
time  of  entry,  it  has  been  contended,  must  be  determined  by  the  times  when 
the  rent  is  payable ;  but  it  is  holden  to  descend,  either  upon  the  general 
custom  of  the  country  where  the  lands  lie,  or  upon  the  relative  value  and 
importance  of  the  different  parts  of  the  demised  premises ;  and  of  these  facts 
it  is  the  province  of  the  jury  to  determine.  (6)  .       • 

Except  where  a  different  time  is  established,  either  by  express  agreement  The  notice  to 
or  immemorial  custom,  the  notice  necessary  to  be  given  to  a  tenant  is  a  ^  fP^  ^  * 
notice  for  half  a  year,  expiring  at  the  end  of  the  current  year  of  his  gix  months' 
tenancy  (7) ;  and  a  notice  expiring  at  any  other  period  will  not  be  suffi-  notice, 
cient ;  because  otherwise,  a  notice  reasonable  as  to  duration  might  be  given, 
which  would  notwithstanding  operate  greatiy  to  the  prejudice  of  the  tenant, 
by  ejecting  him  from  his  lands  immediately  before  the  harvest,  or  other 
valuable  period  of  the  year.  (8) 

If  premises  are  taken  *^  for  twelve  months  certain,  and  six  months'  notice  **  Twdve 
to  quit  afterwards,"  the  tenancy  may  be  determined  by  a  six  months'  notice  "^tj"  certain, 
to  quit,  expiring  at  the  end  of  the  first  year.  (9)  notice  to  quit 

Where  a  remainder-man  creates  a  new  tenancy  with  a  tenant  in  posses-  afterwards." 

aien,  under  a  void  lease  granted  by  a  tenant  for  life,  and  receives  rent  on  I^emainder- 

mai^creating 

(1)  Doe  d.  Matthewam  ▼.  Wrighiman,  4  Black.  1224.     Doe  d.  SineXkmd  ▼.  Spenee, 
lS0sp,  N.  P.  a  5.  6  East,  120.     Doe  d.  Bradford  (Lord)  ▼. 

(2)  Doe  d.  Eyre  ▼.  LanMy,  2  ibid.  6S5.  JFiatHtUf  7  East,  551.      Doe  d.  Jffeapy  t. 

(3)  Oahqiple  d.  GreeM  t.  Copout,  4  T.  R.  Jffoward,  1 1  East,  498. 

3^.  (7)  Righi  d.  Fhwer  ▼.  DaHty,  1  T.  R. 

(4)  Doe  d.  Meapy  t.  Howard,  1 1  East    159.,  et  vide  Doe  d.  Puddieombe  t.  J7arm,  1 
498.  T.  R.  161.  n. 

(5)  Doe  d.   Striekkaid  t.  Spence,  €  East,        (8)  IS  Hen.  S.  15.  (b.)    Parker  d.  Walker  - 
190.  T.  Conetahle,S  Wila.  25. 

(6)  Doe  d.   Dagjftt  v.  Stiowdon,  8  W.        (9)  27bompmm  ▼.  Maberiy^  2  Camp.  579. 


] 
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KoTicKTOQoiT.  the  days  of  payment  mentioned  in  the  lease,  a  notice  to  quit  must  expure  on 

new  tenancy^  ^®  ^^^  ^^  entry  under  the  original  demise.  (1) 

under  a  void  No  new  tenancy  is  created  by  a  mere  agreement  for  an  increase   of 

lease.  2%Q^  £ii  f^Q  middle  of  the  year  of  a  tenancy,  consequently  a  notice  to  quit 

A^eement  for  ^^  ^^  receipt  of  the  increased  rent,  must  expire  at  the  time  when  the 

an  incroaic  of  '^ 

mit,  does  not     tenant  originally  entered.  (2) 

create  a  new  ^his  notice  is  frequently  spoken  of  in  the  books  as  a  six  months'  notice ; 

"^^*  and  the  distinction  seems  to  be,  that  when  the  tenancy  expires  at  any  of  the 

usual  feasts,  as  Michaelmas,  Christmas,  Lady-day,  or  Midsummer,  the  notice 

must  be  given  prior  to  the  corresponding  feast,  happening  in  the  middle  of 

the  year  of  the  tenancy,  whilst,  if  it  expire  at  any  other  period  of  the  year, 

the  notice  must  be  giyen  six  calendar  months  previous  to  such  expir- 

ation. 

Notice  on  Sep-       A  notice  on  the  28th  of  September  to  quit  on  the  ensuing  25th  of  March, 

^^^m^h   »  a  sufficient  half  year's  notice.  (3) 

25.  The  notice  where  a  tenancy  commences  at  any  of  the  usual  .feasts  may  be 

yfnEVL  A         given  to  quit  at  the  end  of  half  a  year,  or  of  six  months  from  the  date  of  the 
Tbhavct  cox-  corresponding  feast  in  the  middle  of  the  year,  without  stating  the  day  when 
;izriEttATANT  the  tenant  is  to  quit^  although  the  intermediate  time  is  not  exactiy  half  a 
or  THx  USUAL    year,  or  six  months,  from  feast  to  feast  being  the  usual  half  yeariy  com- 
putation.   And,  indeed,  In  a  case  where  the  notice  was  to  quit  <<  on  or  about 
the  expiration  of  six  calendar  months  from  29th  of  September  "  (the  tenancy 
commencing  25th  of  March),  the  court  ruled  the  word  **  calendar**  to  be  wr- 
plugagef  and  held  the  notice  good.  (4) 

Where,  under  an  agreement  by  a  tenant  of  a  farm  **  to  enter  on  the  tillage 
land  at  Candlemas,  and  on  the  house  and  all  other  the  premises  at  Lady- 
day  following,  and  that  when  he  left  the  farm  he  should  quit  the  same 
according  to  the  times  of  entry  as  aforesaid,"  and  the  rent  was  reserved  half 
yearly  at  Michaelmas  and  Lady-day :-— It  was  held,  that  a  notice  to  quit 
delivered  half  a  year  before  Lady-day,  but  less  than  half  a  year  before  Can- 
dlemas, was  good;  the  taking  being  in  substance  from  Lady-day,  with  a 
privilege  for  the  in-coming  tenant  to  enter  on  the  arable  land  at  Candlemas 
for  the  sake  of  ploughing,  &c.  (5) 

An  agreement  to  take  a  farm,  the  arable  land  from  Old  Candlemas,  the 
pasture  from  Old  Lady-day,  and  the  meadow  from  Old  May-day,  paying 
rent  half  yearly  at  Old  Michaelmas  and  Lady-day,  is  substantially  a  taking 
of  the  whole  from  Old  Lady-day,  and  a  notice  to  quit  delivered  before  Old 
Michaelmas  is  sufficient  to  determine  the  tenancy.  (6) 

A  party  took  possession  of  premises  on  the  1st  of  August,  and  at  the  Michael- 
mas following  paid  the  half  quarter's  rent,  and  continued  afterwards  to  pay 
quarterly  on  the  usual  feast  days : — It  was  held^  that  in  such  a  case  a  notice 
to  quit  at  Michaelmas  was  sufficient ;  and  that^although  the  landlord  had  at 
first  given  a  notice,  expiring  with  the  half  quarter,  it  was  not  necessarily 

(1)  Roe  d.  Jardanv.  Ward^  1  Hen.  Black.  (4)  Howard  v.  Wemdeg,  6  Esp.  N.'P.  C. 
97.     Doe  d.  CoOim  ▼.  WtOer,  7  T.  R.  478.  53. 

(2)  Doe  d.  Bedford  ▼.  Kendrick^  Adams  (5)  Doe  d.  StricUamd  t.  .S^mce^  6  East, 
on   Ejectment,   144.,  et  vide  Doe  d.  Hal-  120.     2  Smith,  255. 

comi  ▼.  Johucny  6  Esp.  N.  P.  C.  10.  (6)  Doe  d.  Dagget  v.    Snowdtm,  2  W. 

(3)  Boe  d.  DurtuU  ▼.  Doe^  6  Bing.  574w     Black.  1224. 
4  M.  &  P.  391.      Doe  d.  Mcump  ▼•  Qnem, 

4  Esp.  N.  P.  C.  198. 
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{Presumable  from  thence,  that  the  tenancy  was  from  year  to  year,  commencing  Novice  to  quit. 
with  the  half  quarter.  (1) 

If  a  landlord  lease  for  seven  years  by  parol,  and  agree  that  the  tenant 
shall  enter  at  Lady-day  and  quit  at  Candlemas,  though  the  lease  be  void  by    ' 
the  Statute  of  Frauds  as  to  the  duration  of  the  term,  the  tenant  holds  under 
the  terms  of  the  lease  in  other  respects ;  and  therefore  the  landlord  can  only 
put  an  end  to  the  tenancy  at  Candlemas.  (2) 

But  where  a  tenant  held  a  farm,  as  to  the  arable  lands,  from  Candlemas, 
and  as  to  the  buildings  and  pastures,  from  May-day,  and  the  rent  was  pay- 
able at  Michaelmas  and  Lady-day,  a  notice  to  quit,  given  six  months  before 
Lady-day,  but  not  six  months  before  Candlemas,  was  held  insufficient.  (3) 

A  notice  to  quit  on  one  of  two  days,  as  on  Old  or  New  Lady-day,  is  good^ 
if  served  six  months  before  the  day  on  which  the  tenancy  commenced.  (4) 

A  notice  delivered  to  a  tenant  at  Michaelmas,  1795,  to  quit  <'at  Lady-day* 
which  will  be  in  the  year  1795,"  was  construed  to  be  a  notice  to  quit  at 
Lady-day,  1796.(5) 

Where  on  a  written  agreement  to  demise  from  the  following  *^  Lady-day," 
a  notice  to  quit  **  on  6th  April*'  is  good,  parol  evidence  having  been  adduced 
to  shew,  that  by  ^^ Lady-day"  the  parties  meant  '^  Old  Lady-day."  (6) 

The  notice  may  be  given  to  quit  upon  a  particular  day^  or  in  general  Notice  can  be 
terms  at  the  end  and  expiration  of  the  current  year  of  the  tenancy^  which  P^®"  ^  ^^^ 
shall  expire  next  after  ihe  end  of  one  half  year  from  the  service  of  the  cular  day,  or 
notice.  (7)  *»  gcnend 

The  latter  form  should  always  be  used  where  the  landlord  is  ignorant  of  expSntSon  of 
the  period  when  the  tenancy  commenced,  and  is  unable  to  serve  the  tenant  the  current 
personally ;  and  is  alsd  the  preferable  form  where  the  commencement  of  the  ^^"* 
tenancy  is  known,  as  it  provides  against  any  misapprehension  of  the  exact 
day  when  the  tenant  entered.    If  a  particular  day  be  mentioned  in  the 
notice,  it  must  be  the  day  of  the  commencement,  and  not  of  the  conclusion 
of  the  tenancy ;  for  the  tenant  cannot  be  compelled  to  quit  whilst  his  right 
of  possession  continues ;  and  this  right  is  not  determined  until  the  year  is 
fully  completed.    It  must  also  be  the  exact  day  of  such  commencement. 
The  next  or  any  subsequent  day  will  not  be  sufficient    Thus,  a  notice  to 
quit  at  Old  Michaelmas,  though  given  half  a  year  before  New  Michaelmas, 
at  which  time  the  tenancy  expired^  is  bad.  (8) 

A  notice  served  by  a  landlord  on  a  tenant  from  year  to  year,  on  the  28th 
of  March,  to  quit  on  29th  September  following,  is  not  a  sufficient  half  year's 
notice  to  determine  the  tenancy^  and  enable  the  landlord  to  sustain  an 
ejectment.  (9) 

The  tenant  of  a  house  is  entitled  to  the  same  privileges  with  respect  to  The  tenant  of  a 
the  notice  to  quit,  as  the  occupier  of  land.  (10)    But  this  rule  extends,  houwisentiUed 

',,  V  •  i.i»mt  to  the  same  pri- 

with  respect  to  houses,  to  those  cases  only  m  which  the  tenancy  enures  as  yw^gn  with 
a  tenancy  from  year  to  year,  and  the  notice  required  will  refer  to  the 

(1)  Dde  d.  Savage  t.  SiapUtoih  S  C.  &  P.  (6)D<nd.  Peferfv.  Hopkin9on,SD.icB^S07. 
275.  (7)  Doe  d.  PhiUipt  v.  BuHer,  2  Esp.  N. 

(2)  Doe  d  Riggt  ▼.  BeO,  5  T.  R.  471.  P.  C.  589. 

(3)  Doe   d.    Grey  de   ffUton  (Lord)  t.  (8)  Doe  d.  Spieer  v.  Lea^  11  East,  312. 
y  ch.  2  East,  384.  (9)  Kxdy  (Leasee  of)  t.  Quinn,  1  Ciaw- 

(4)  Doe  d.  Matihewson  ▼.  WrighimaM,  4  ford  &  Dix  (Irish),  119. 

Eq).  N.  P.  a  5.  (10)  Might  d.  Flower  v.  JDarhy,  I  T.  R. 

(5)  Doe  d.  Beeffitrd  (Dnke  of)  v.  Klght-  159.  Doe  d.  Brown  y.  fnOHmoih  Co.  UtL 
ley,  7  T.  R.  63.  270.  (b.)  n,  1. 
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EJECTMENT- 


Nones  TO  QVif. 

respect  to  the 
notice  to  quit 
as  the  oooupier 
of  land. 

Lodgings. 


COSTOM  or  TRX 

CouMTEir. 


QVABTSELT 
RjCSBEVATlOK 

or  Rbht. 


original  letting,  and  be  regulated  hj  the  local  costom  of  tke  district  in 
which  the  house  is  situated,  whenever  it  happens  that  a  shorter  term  than 
twelve  months  is  intended  to  be  created  by  the  letting,  although  no  par- 
ticular period  be  mentioned.  This  chiefly  happens  in  the  case  of  lodgings ; 
and  the  custom,  for  the  most  part,  requires  the  same  space  of  time  for 
the  notice,  as  the  period  for  which  the  lodgings  were  originaUy  taken ;  as 
a  week's  notice  (1)  when  taken  by  the  week,  a  month's  when  taken  by  the 
month,  and  so  forth.  (2) 

Upon  an  agreement  for  a  demise  for  a  year,  the  rent  to  be  paid  weekly, 
and  to  have  a  month's  warning,  if  no  default  was  made  in  payment  of  the 
rent ;  but  which  agreement  the  lessor  afterwards  refused  to  execute,  and  the 
tenant  paid  his  rent  weekly : — It  was  held,  that  he  was  entitled  to  a  month's 
notice  to  quit,  although  the  agreement  was  not  executed,  and  although,  if  he 
had  been  a  weekly  tenant,  a  week's  notice  would  have  been  sufficient  (3) 

If  the  custom  of  the  country  where  the  premises  are  situated  requires 
or  allows  a  notice  for  a  longer  or  shorter  period  than  half  a  year  (as  for 
instance,  the  custom  of  London,  by  wkieh  a  tenant,  under  the  yeariy  rent 
of  40«.  is  entitled  to  a  quarter's  notice  only)  (4),  the  custom  will  be  ad- 
mitted by  the  courts  (5) ;  but  such  custom  must  be  strictly  proved,  and 
the  witnesses  must  not  speak  to  opinion^  hut  facts.  (6) 

Where  premises  are  let  from  year  to  year  upon  an  agreement,  that  either 
party  may  determine  the  tenancy  by  a  quarter's  notice^  the  notice  must 
expire  at  the  period  of  the  year  when  the  tenancy  commenced.  (7) 

So  where  premises  are  taken  under  an  agreement,  by  which  the  tenant 
is  always  "  to  be  subject  to  quit  at  three  months'  notice,"  the  notice  must 
expire  either  at  the  same  time  of  the  year  the  tenancy  conmienced,  or  at 
any  other  corresponding  quarter-day.  (8) 

Where  a  notice  was  given  on  the  27th  of  September  to  quit  *'at  the  ex- 
piration of  the  term,  for  which  you  hold  the  same,"  Mr.  Justice  Holroyd 
permitted  evidence  of  a  general  custom  of  the  country  to  let  from  Lady- 
day  to  Lady-day.  (9) 

Where  rent  is  reserved  quarterly,  it  does  not  dispense  with  the  necessity 
of  six  months*  notice  to  quit  (10) 

But  if  a  quarter's  notice  be  given  to  the  lessor,  and  the  rent  |Mud  up  to 
the  time  when  the  tenant  should  quit,  and  the  lessor  neither  assent  nor 
dissent,  it  shall  be  taken  as  a  waver  of  the  regular  notice  to  quit,  and  an 
acquiescence  on  the  part  of  the  lessor.  (1 1) 


(1)  Questions  frequently  arise  in  London 
between  lodging-house  keepers  and  their 
lodgers  respecting  the  termination  of  a 
weekly  tenancy.  It  seems  that  if  a  person 
agree  to  take  lodgings  for  a  week  commenc- 
ing on  a  Tuesday,  he  is  bound  to  quit  at  mid- 
night of  the  succeeding  Monday,  for  there 
cannot  be  two  Tuesdays  in  a  week :  —  he 
would,  however,  have  a  right  to  enter  im- 
mediately after  midnight  of  the  Monday,  be- 
cause at  that  time  the  Tuesday  commences. 

(2)  Doe  d.  Parry  v.  HazeO,  1  Esp.  N.  P. 
C.94.  Doe  d.  Campbdl  v.  Seott,  6  Bing. 
362.  WiUon  v.  Abbott,  3  B.  &  C.  89. 
Adams  on  i^ectment,  140. 


(3)  Doe  d.  Peacock  t.  Raffim,  6  Esp. 
N.  P.  C.  4. 

(4)  J^Ujf  V.  Seed,  Skin.  649. 

(5)  Roe  d.  Brown  v.  WUkuuon,  Co.  Litt 
270.  (b.)  SI.  1. 

(6)  Roe  d.  Henderion  v.  Chamoek,  Peake*s 
N.  P.  C.  6. 

(7)  Doe  d.  Pitcher  v.  Donovan^  I  Taunt 
555,    2  Camp.  78. 

(8)  Kemp  v.  Derrett,  3  Camp.  510. 

(9)  l>o%  d.  Mtbue  v.  Lambt  Adams  on 
Ejectment,  316. 

(10)  ShirUy  V.  Newman,  1  Esp.  N.  P.  C. 
266. 

(11)  Ibid. 
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A  notice  dated  27th  and  served  on  the  28th  September,  requiring  a  Nones  to  quit. 
tenant  to  quit  "  at  Lady-day  next,  or  at  the  end  of  this  current  year,  was  Covwnvcnov 
held  to  mean  a  six  months'  and  not  a  two  days'  notice  to  quit  (1) ;  because  of  Noncu. 
the  court  will  look  to  the  intention  of  the  parties ;  and  where  general 
language  is  used,  which  is  open  to  doubt,  they  will  intend  if  possible  that 
the  notice  has  a  sensible  meaning,  and  construe  it  accordingly ;  and  in  this 
case  a  two  days'  notice  could  not  have  been  intended,  because  tliat  would 
be  no  notice.  (2) 

Upon  this  principle  it  has  been  holden,  that  notices  under  the  following 
circumstances  were  sufEcient :  —  viz.  to  quit  at  the  end  and  expiration 
of  '^the  current  year  of  your  tenancy  thereof,  which  shall  expire  next 
after  the  end  of  one  half-year  from  the  date  hereof ''(3): — to  a  weekly 
tenant,  whose  tenancy  commenced  on  a  Wednesday,  to  quit  on  Friday, 
<<  provided  his  tenancy  expired  on  Friday,  or  otherwise,  at  the  end  of  his 
tenancy,  next  after  one  week  from  the  date  of  the  notice  "(4) : — and  that 
a  notice  to  quit  on  Lady-day,  was  a  good  ^termination  of  a  holding  either 
from  Lady-day  old,  or  Lady-day  new  style.  (5) 

A  notice  to  quit,  <'or  I  shall  insist  upon  double  rent,"  is  sufficiently  Nodoetoquit 
certain  to  support  an  ejectment.  (6)  »*  ^^*a^ 

But  a  notice  to  quit  at  Michaelmas  generally  will  be  held  to  mean  Old 
Michaelmas,  if  the  custom  of  the  country  be  to  hold  from  that  time.  (7) 


IV.  By  wham  Notice  may  be  given.  Bt  wbox 

KonCI  MAT 


BK  OIVBK. 


It  seems,  that  where  a  notice  to  quit  is  given  by  an  agent  of  the  landlord,  . 

the  agent  ought  to  have  authority  to  give  it  at  the  time  when  it  b^ns  to  by  the  penoa 
operate,  and  that  a  subsequent  recognition  of  the  authority  of  the  agent  interested  in 
will  not  make  the  notice  good. ^8)    Assuming  that  a  subsequent  recog-  ^^k^wiSSr- 
nition  of  the  authority  of  an  agent  can  in  any  case  be  sufficient,  the  bringing  iied  agent, 
of  an  ejectment  is  not  a  sufficient  recognition  of  such  authority  to  entitle 
the  lessor  of  the  plaintiff  to  recover,  because  the  recognition  ought  at  all 
events  to  be  before  the  day  of  the  demise  laid  in  the  declaration  (9) ;  for 
as  the  tenant  is  to  act  upon  the  notice  at  the  time  it  is  given  to  him,  it 
ought  to  be  certain,  so  that  he  may  act  upon  it  with  security ;  and  if  an 
autiiority  by  relation  were  sufficient,  the  situation  of  the  tenant  must  remain 
doubtful,  until  the  ratification  or  disavowal  of  the  principal,  and  he  would 
thereby  sustain  a  manifest  injustice.  (10) 

In  gectment  by  a  corporation  against  a  tenant  from  year  to  year,  a  notice  Corpoimtions. 
to  quit  given  by  a  person  acting  as  the  steward  of  the  corporation  is 

(I)  Doe  d.  JSuKtiMi/towtT  (Lord)  ▼.  Cttflt-  (6)  Doe  d.  Matthewi  t.  JaekMOih   Doug, 

/vd;  4  D.  &  R.  249.  175. 

(S)  Ibid.  (7)  JFVr2ey  d.  CamieHnay  {Mayor  of)  t. 

(S)  Doe  d.  PAi2h>t    ▼.  BuOer^  S  Esp.  Wood^  1  Esp.  N.  P.  C.  198. 

N.  P.  a  589.  (8)  Doe  d.  Mmm  t.  Waiier$,  10  B.  &  C. 

(4)  Doe  d.  Campba  t.  SeoU,  4  M.  &  P.  696. 

80.     6  Bing.  368.  (9)  Ibid. 

(5)  Detm  d.  WtOim  t.  Walker,  Peeke's        (10)  Might  d.  Fither  t.  CMO,  $  East, 
Add.Cas.194.  491. 
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JoiBt  tenants. 


Partners. 


NoncsTOQuiT.  sufficient  without  evidence  that  he  had  an  authority  under  seal  from  the 

corporation  for  the  purpose.  (1) 

Every  act  of  one  joint  tenant,  which  is  for  the  benefit  of  his  co-joint 
tenant,  shall  bind  him,  and  it  must  be  predicated  that  the  determination  of 
the  tenancy  by  such  notice  is  for  the  benefit  of  the  estate  (2) ;  therefore  a 
notice  to  quit  signed  by  one  of  several  joint  tenants  on  behalf  of  the  others;, 
is  sufficient  to  determine  a  tenancy  from  year  to  year,  as  to  alL  (3) 

A  notice  to  quit  by  joint  tenants  to  a  tenant  from  year  to  year  must  be 
signed  by  all  the  joint  tenants  at  the  time  it  is  served,  if  it  be  given  by  one 
of  them ;  but  if  such  notice  be  given  by  an  agent  on  behalf  of  the  joint 
tenants,  it  is  sufficient,  if  his  authority  be  subsequently  recognised  by  all  of 
them.  (4) 

'  But  if  four  joint  tenants  jointly  demise  from  year  to  year,  such  of  them 
as  give  notice  to  quit,  may  recover  their  several  shares  in  ejectment  on  their 
Several  demises.  (5) 

If  by  the  conditions  of  the  tenancy  it  be  rendered  necessary  for  all  the 
parties  to  concur  in  the  notice,  a  notice  given  by  some  of  the  parties, 
without  the  sanction  or  authority  of  their  companions,  wiD  be  invafid.  (6) 

Where  joint  lessors  are  partners  in  trade,  a  notice  to  quit  in  the  names 
of  all,  but  signed  by  one  only,  is  valid.  (7) 

A.,  a  brewer,  demised  a  public-house  to  B.,  under  an  agreement  that  he 
should  hold  for  one  year  certain,  and  that,  after  the  expiration  of  that  time, 
either  party  might  put  an  end  to  the  tenancy  by  giving  three  months' 
notice  to  quit,  the  rent  to  be  payable  quarterly ;  the  agreement  contained  no 
clause  of  re-entry ;  B*  took  possession,  and  paid  rent  to  A.,  who  at  first 
gave  him  a  receipt  in  his  own  name,  and  afterwards  in  the  joint  names  of 
himself  and  two  partners,  who  were  interested  with  him  in  the  brewery : 
after  B.  had  been  in  possession  three  years,  A.  gave  him  a  notice  to  quit 
in  his  own  name  alone: — It  was  held,  in  an  action  of  ejectment,  that  A.  might 
recover  on  his  own  demise,  although  the  latter  receipts  for  rent  were  given 
in  the  names  of  himself  and  partners,  and  that  no  clause  of  re-entry  was 
necessary  in  the  agreement  (8) 

It  seems  that  a  receiver  appointed  by  the  court  of  Chancery,  with  a 
general  authority  to  let  the  lands  to  tenants  from  year  to  year,  has  also 
authority  to  determine  such  tenancies  by  a  regular  notice  to  quit.  (9) 

A  tenancy  may  be  determined  by  the  act  of  the  tenant  in  two  several 
ways,  first,  by  nbtice  to  his  landlord  that  he  intends  to  quit  the  posses- 
sion ;  secondly,  by  the  non  payment  of  rent,  or  breach  of  a  covenant  or 
condition. 

The  relationship  of  landlord  and  tenant  is  mutual ;  and  the  right  to  give 
a  notice  to  quit  is  given  by  the  common  law,  and  is  necessarily  incidental 
to  a  tenancy  from  year  to  year;  the  termination  of  a  tenancy  by  the 


Reoeiver. 


Tenant. 


(1 )  Doe  d.  Bochetler  (JDean)  v.  Pierce,  2    expressed  dissatisfiietion  at  the  decisioD  In 


Camp.  96.,  sed  vide  Doe  d.  Pfymmth  (Mayor 
of)  ▼.  FinU,  2  Chitt.  170. 

(3)  Bight  d.  Fisher  v.CuthO,  5  "East,  491, 

(3)  Doe  d.  Atlin  t.  SunmeneU^  1  B.  & 
Ad.  135. 

(4)  GoodtiOe  d.  ^ng  ▼.  Woodward,  3  B. 
&    A.  689.     Doe  d.  JoBiffii  t.  Syhowrik,  2 


Goodiiiled.SMigy,  Woodward,  S  B.&  A.689. 
(5)  Doe  d.  Whaynumv.  C%)Im,  3  Taiiat 
120. 

X6)  Doe  d.  Pitcher  t.  MUcheB,  I  B.  &  B. 
11.     3  Moore,  229. 

(7)  Doed.£ZZiotffT.Abie,2M.&R.43d. 

(8)  Doe  d.  Green t.  Baker,St  Moore,  169. 


Esp.  N.  P.  C.    677.     Mr.  Justice  Parke    8  Taunt.  241. 

in  Doe  d.  Mann  t.  Walters,  10  B.  &  C.  634.        (9)  Doe  d.  MarmuA  v.  Read,  12  East,  57. 
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Hon  payment  of  rent,  or  the  breach  of  a  covenant  or  condition,  can  only  Nones  lo  quit. 
rise  under  an  express  agreement  between  the  parties,  and  seldom  occurs 
but  when  the  tenant  has  a  written  lease  for  a  determinate  period. 

A  tenant  of  apartments  is  not  justified  in  quitting  without  notice,  merely 
from  a  fear,  however  reasonable,  that  his  goods  may  be  seized  for  his  land"- 
lord's  rent  (1) 

But  a  tenant  who,  after  having  given  notice  to  quit,  holds  over  for  a 
year,  paying  double  rent  according  to  stat  11  Geo.  2.  c  19*  s.  18.,  may 
quit  at  the  end  of  such  year  without  fresh  notice.  (2) 

Where  there  are  three  joint  trustees  of  an  estate,  a  notice  to  quit  or  dis-  Trustee*, 
continue  the  possession  given  by  two  is  bad,  even  though  given  in  the 
names  of  the  three^  and  the  third  trustee  afterwards  adopts  it,  and  joins  in 
the  demise  in  ejectment  (3) 

Therefore,  where  a  lease  for  twenty-one  years  contained  a  proviso,  that,  Executors, 
in  case  either  landlord  or  tenant,  or  their  respective  heirs  and  executors, 
wished  to  determine  it  at  the  end  of  the  first  seven  or  fourteen  years,  and 
should  give  six  months'  notice  in  writing  under  his  or  their  respective  hands, 
the  term  should  cease: — It  was  held,  that  a  notice  to  quit,  signed  by  two 
only  of  three  executors  of  the  original  lessor,  to  whom  he  had  bequeathed 
the  freehold  as  joint  tenants,  expressing  the  notice  to  be  given  on  behalf  of 
themselves  and  the  third  executor,  was  not  good  under  the  proviso,  which 
required  it  to  be  given  under  the  hands  of  all  three*  Neither  could  such 
notice  be  sustained  under  the  general  rule  of  law,  that  one  joint  tenant  may 
bind  his  companions  by  an  act  done  for  his  benefit ;  for  non  constat  that 
the  determination  of  the  lease  was  for  the  benefit  of  the  co-joint  tenant, 
which  it  was  incumbent  on  the  party  who  wished  to  avail  himself  of  it  to 
prove.  And  the  notice  to  quit  being  such  as  the  tenant  was  to  act  upon  at 
the  time,  no  subsequent  recognition  of  the  third  executor  will  make  it  good 
by  relation ;  nor  was  his  joining  in  the  ejectment  evidence  of  his  original 
assent  to  bind  the  tenant  by  the  notice.  (4) 


V.  To  whom  Notice  should  be  given.  To  whom 

NoTlCS  SHOCTLO 

An  ejectment  against  the  bailifis  pro  tempore  of  a  corporation,  cannot  be  "  oiv>w* 
maintained  by  proving  payment  of  rent  for  the  premises  by  the  annual  Corporation   - 
predecessors  of  the  defendants  in  the  same  office  for  several  years  before,  ^^^^ 
and  service  of  the  notice  to  quit  on  the  defendants,  the  existing  bailifis ;  for 
the  payment  of  such  rent  by  the  bailifis  in  succession  is  merely  evidence  of 
a  tenancy  in  the  corporation*    But  such  tenancy  may  be  determined  by  a 
notice  to  the  corporation  to  quit,  served  on  its  officers.  (5) 

When  two  tenants  hold  premises  in  common,  notice  to  quit  to  one  of  Joint  tenants, 
them,  is  sufficient  to  determine  the  tenancy.  (6)   At  least  it  is  evidence,  that  ^'  ^"^"^  ^ 
the  notice  reached  the  other  tenant  who  lived  elsewhere.  (7) 

The  service  as  between  landloitl  and  tenant  should  invariably  be  upon  Landlord  and 

tenant. 

(1)  Riekea  ▼.  TaBtO,  6  C  &  P.  66.  (5)  Doe  d.  CariitU  (Earl)  ▼.  Woodman,  8 

(2)  Booth  ▼.  MatfarUuUy  1  B.  &  Ad.  904.     East,  S28. 

(S)  Right  d.  Fuher  ▼.  OrfAeff,  5  East,         (6)  Doe  d.  Macartwy  (Lord)  ▼.  Crick,  5 

491.      2   Marsh.   83.  5  £sp.   N.  P.  C.     Esp.  N.  P.  C.  196. 

149.  (7 )  Doe.d.  Bradford  (  Lord)  v.  Waikint,  7 

(4)  Ibid.  East,  551.     3  Smith,  517. 
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ypTicKToouiT.  ijjg  tenant  of  the  party  serving  the  notice^  notwithstanding  a  part,  or  even 

the  whole  of  the  premises,  may  have  been  underlet  by  him.  And  in  a  case 
where  the  service  was  upon  a  relation  of  the  under-tenant  upon  the  pre^ 
misesy  Lord  Ellenborough  ruled  the  service  to  be  insufEcient,  although  the 
notice  was  addressed  to  the  original  tenant.  (1) 
Uader-tenanu.       If  a  notice  to  quit  be  given  to  a  tenant,  and  he  thereupon  give  notice  to 

his  under-tenants  to  quit  at  the  same  time,  and  at  the  expiration  of  the 
notice  he  quit  so  much  as  is  occupied  by  himself,  but  bis  under-tenants 
refuse  to  quit,  an  ejectment  may  still  be  maintained  against  him  for  00 
much  as  his  under-tenants  have  not  given  up.  (2) 

Notice  to  quit  to  a  tenant  of  lands  originally  devised  to  the  rector  and 
churchwardens  of  a  parish,  and  their  successors  in  trust,  signed  by  the 
rector  and  churchwardens,  requiring  him  to  deliver  up  the  premises  to  the 
rector  and  churchwardens  for  the  time  being,  is  ill.  (3) 

Where  A.  has  been  tenant  of  certain  premises,  and  upon  his  leaving  them 
B.  took  possession : — It  was  held,  that,  in  the  absence  of  any  evidence  to  the 
contrary,  it  might  be  presumed  that  he  came  in  as  assignee  of  A.,  although 
he  never  paid  rent^  and  that  notice  to  quit  was  rightly  given  to  B.  (4) 

Where,  on  the  death  of  a  tenant  from  year  to  year,  his  eldest  son  pays 
the  rent,  it  is  sufficient  to  serve  him  with  notice  to  quit  (5) 


Rector  and 
churchwardens* 


Assignee. 


Death  of 
tenant. 


FOEM  OP 

Notice. 


VI.  Form  <jf  Notice. 
The  following  forms  of  notices  to  quit  are  generally  adopted  (6) :  -^    '.' 

No.  1.    NoUee  to  quit  by  the  Landlord  to  a  Tsnantfrom  Year  to  Year, 

SiE,  I  hereby  give  you  notice  to  quit  and  deliver  up,  on  the  day  of 

next,  the  possession  of  the  messuage  or  dwelling-house  (or  **  rooms  and  apartments,"  or 
«  fiirm  lands  and  premises  **),  with  the  appurtenances^  which  you  now  hold  of  me,  situate 
in  the  parish  of  « in  the  county  of 

Dated  the  day  of  ,  18     .  Yours  &c.  A.  B. 

To  Mr.  C.  D.  (the  tenant  in  possession),  or  (if  it  be  doubtful  who  is  the  tenant) 
"  To  Mr.  C.  D.,  or  whom  else  it  may  concern." 

No.  8.      The  Kke  by  on  Agent  for  the  Landhrd, 

SxE,  I  do  hereby,  as  the  agent  for  and  on  behalf  of  your  landlord  A.  B.  of  , 

give  you  notice  to  quit  and  deliver  up,  on  &c  (as  in  No.  1.),  which  you  now  hold  of  the 
said  A.  B.  situate,  &c. 

Dated,  &c.  Yours  &c  £.  F. 

To  Mr.  C.  D.  &c  Agent  for  the  said  A.  B. 

No.  3.    The  like  by  the  Landlord,  where  tA«  Commencement  of  the  Tenanqf  ie  doubtfuL 

SiE,  I  hereby  give  you  notice,  &c  (as  in  No.  1.  to  *'  county  of  "), 

provided  your  tenancy  originally  commenced  at  that  time  of  the  year,  or  otherwise,  that 
you  quit  and  deliver  up  the  possession  of  the  said  menuage,  &e.  at  the  end  of  the  year  of 
your  tenancy,  which  shall  expire  next  after  the  end  of  hidf  a  year  firom  the  time  of  your 
being  served  with  this  notice.  (7)^ 

Dated  &c.  '    ^        s       a    r> 

To  Mr.  C.  D.  &c.  Yours  &c.  A.  B. 


(1)  Doe  d.  MitcheU  v.  Levi,  M.  T.  1811, 
MS.  cit  Adams  on  Ejectment,  131. 

(2)  Roe  V.  H^iyge,  2  N.  R.  330. 

(3)  Doe  d.  Brooke  v.  FaircUmgh,  6  M.  & 
&  40. 

(4)  Doe  d.  Morrie  v.  WtBiamt,  6  B.  &  C. 
41.     9D.  &R.  so. 

(5)  Faman  i^ppeL)  v.  Tiedall  {Reep,)^  I 
Irish  Circuit  Cases,  5. 


(6)  Adams  on  l^ectment,  395.  Comyn, 
L.  &  T.  544 — 546.  Woodfidl  by  Harrison, 
693—965. 

(7)  A  demise  in  an  ^eetment  (original 
tenancy  having  commenced  on  November  1.) 
laid  on  November  1.,  was  held  to  have  been 
laid  a  day  too  soon,  no  demand  <^  possession 
on  that  day  having  been  proved.  Jadi  d. 
Lynae  v  Hampton,  S  Jebb  &  Symes,  448, 
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Na  4:     The  Hkt  ftjf  a  Tenant  from  Year  to  Year,  of  hit  Intention  to  qfuit,  Noticbtoqitit. 

StK,  I  hereby  give  you  notice  of  my  intention  to  quit,  and  that  I  shall  on  the 
tlay  of  next,  quit  and  deliver  up  the  possession  of  the  messuage,  &c.  which  I  now 

hold  of  you,  situate^  &c. 

To^aT'b.  ^*^""  *^-  C-  ^• 

A  parol  Dotice  to  quit  by  a  tenant  under  a  parol  lease  is  sufficient  (] ),  Parol  notice, 
though  given  by  a  person  acting  as  steward  of  a  corporation.  (2) 

When  the  landlord  intends  to  enforce  his  claim  to  double  value,  in  conse-  Notice  to  tenant 
quence  of  the  tenant  holding  over,  under  stat  4  Geo.  2.  c.  28.  s.  1.,  it  is  neces-  ^^^}^^^^^ 
sary,  that  the  notice  to  quit  should  be  in  writing ;  but  for  the  purposes  of  an  force  double 
ejectment,  a  parol  notice  is  sufficient,  unless  the  notice  is  required  to  be  in  ^^"^  under 
writing  by  express  agreement  between  the  parties.  (3)    It  is  customary  to  c.  28.  s.  i. 
address  the  notice  to  the  tenant  in  possession  ;  and  it  is  perhaps  most  prudent 
to  adhere  to  this  form,  though,  if  proof  can  be  given  that  the  notice  was 
served  personally  upon  himy  it  is  thereby  rendered  unnecessary.  (4)    And 
when  a  notice  was  addressed  to  the  tenant  by  a  wrong  Christian  name^  and  the 
tenant  did  not  return  the  notice,  or  object  to  it,  and  there  was  no  tenant  of 
the  name  mentioned  in  the  notice,  it  was  ruled  at  Nisi  Prins  to  be  suffi- 
ctent(5) 

A  subscribing  witiieM  to  a  notice  to  quit  is  unnecessary;   and  it  is  Subscribing 
prudent  not  to  have  one,  as  it  may  occaaioa  difficulties  in  the  proof  of  the  ^^?es8  to 
service,  and  cannot  be  of  the  slightest  advantage  to  the  landlord.  (6)  llnn^essary! 

The  language  of  the  notice  should  be  clear  and  decisive,  without  ambi-  Language  of 
guity,  or  giving  an  alternative  to  the  tenant;  for  although  the  courts  will  notice  should 
reluctantly  listen  to  objections  of  this  nature,  yet  if  the  notice  be  really  guous. 
ambiguous,  or  optional^  it  will  be  sufficient  to  render  it  invalid,  as  far  at 
least  as  the  action  of  ejectment  is  concerned. 

The  notice^  however,  will  not  not  be  invalid,  unless  it  contain  a  real  and  Notice  will  not 
bondjide  option,  and  not  merely  an  apparent  one ;  for  if  it  appear  clearly,  j^^^^^^^Jg^n" 
from  the  words  of  the  notice,  that  the  landlord  had  no  other  end  in  view,  a  real  and  bon& 
than  that  of  turning  out  the  tenant,  it  will  be  deemed  a  notice  sufficient  to  J^  option. 
found  an  ejectment  upon,  notwithstanding  an  apparent  alternative. 

A  misdescription  of  the  premises  in  a  notice  to  quit  is  not  fatal,  if  they  DEscRirriox 
are  otherwise  sufficiently  designated,  so  that  the  party  to  whom  the  notice  ^'  P»mmsk». 
has  been  given,  has  not  been  misled.  (7) 

Where  a  farm  was  leased  for  twenty-one  years  at  a  rent  of  180^  per  Notice  will  not 
annum,  consisting,  as  described  in  the  lease,  of  the  Town  Barton,  and  its  ^  invalidated 

•  i»««ii-ijOn  account  of 

several  parcels  described  by  name,  at  the  rent  ot  83t,  other  closes  named>  ambiguity,  if 
at  other  rents  of  51,  5L  and  1/.,  the  Shippen  Barton  and  its  several  parcels,  the  intention  be 
described  by  name,  at  86^,  with  a  power  reserved  to  either  party  to  de-  *i*ear.'^*  ^ 
termine  the  lease  at  the  end  of  fourteen  years,  on  giving  two  years'  previous 
notice: — It  was  held,  that  a  notice  by  the  landlord  to  his  tenant  to  quit 


(1)   TViiMMfit  V.  Rowliton,  3  Burr.  1603.  N.  P.  C  196.     Roe  d.  Rochuter  (Dean  of) 

1  W.  Black.  533.   Doe  d.  Macartney  {Lord)  ▼.  Pierce,  2  Camp.  96. 

V.  Crick,  5  Eq).  N.  P.  C.  196.  (4)  Doe  d.  Mdttheweon  v.  Wrigkiman,  4 

(S)  Roe  d.  Boeheeter  (Dean  of)  ▼.  Pierce,  £sp.  N.  P.  C.  5. 

S  Camp.  96.  (^)  ^^oe  ▼.  SpiUerf  6  ibid.  70. 

(S)  Legff  d.  Sbol  T.  Benion,   WUles,  43.  (6)  Doe  d.  Sykes  (Sir  F.)  v.  Dumford,  2 

Timmint  ▼.    RowUton,  1   W.   Black.   553.  M.  &  S.  68. 

Doe  d.  Maeartnef  (Lord)  v.  Crick,  5  Esp.  (7)  Doe  d.  Cox,  4  Esp.  N.  P.  C.  185. 
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NoTICtTOQUlT. 


Under  what' 
words  <*  tithes" 
will  be  in- 
cluded. 


To  quit  a  part 
only  of  pre- 
mises leased 
together. 


<<  Town  Barton,  &c  agreeably  to  the  terms  of  the  covenant  between  us,  on 
the  expiration  of  the  fourteenth  year  of  your  term/'  given  in  due  time,  was 
sufficient.  (1) 

Where  a  house,  lands,  and  tithes,  are  held  under  a  parol  demise  at  a 
joint  rent,  a  notice  to  quit  "  the  house,  lands,  and  premises,  with  the 
appurtenances,"  includes  the  tithes^  and  is  sufficient  to  put  an  end  to  the 
tenancy.  (2) 

And  it  seems,  that  although  tithes  are  let  by  parol,  the  tenant  is  entitled 
to  a  notice  to  quit  (3) 

A  notice,  to  quit  a  part  only  of  premises  leased  together,  is  bad.  (4) 

It  is  not  necessary  that  a  notice  to  quit  should  be  directed  to  the  tenant 
in  possession^  if  proved  to  have  been  delivered  to  him  at  the  proper 
time.  (5) 


Mods  ow 
SaavicK. 

Where  it  should 
either  be  a  per- 
sonal service,  or 
a  delivery  to 
some  member 
of  the  hofuse- 
hold. 


Vn.  Mode  of  Service, 

With  respect  to  the  mode  of  serving  the  notice,  it  is  in  all  cases  advisable^ 
if  possible,  to  deliver  it  to  the  tenant  personally ;  but  if  personal  service  can- 
not be  effected,  the  service  will  be  sufficient,  if  the  notice  be  left  with  the 
wife  or  servant  of  the  tenant  at  his  usual  place  of  residence,  whether  upon 
the  demised  premises  or  elsewhere,  and  its  nature  and  contents  explained 
at  the  time.  (6) 

Service  of  a  notice  to  quit  upon  the  tenant's  wife,  at  the  house  demised, 
is  a  good  service.  (7) 

Where  the  tenant  of  an  estate  holden  by  the  year  has  a  dwelling-house  at 
another  place,  the  delivery  of  a  notice  to  quit  to  his  servant  at  the  dwel- 
ling-house, is  strong  presumptive  evidence,  that  the  master  received  the 
notice.  (8) 

The  mere  leaving  of  a  notice  to  quit  at  the  tenant's  house  with  a  servant, 
without  further  proof  of  its  having  been  explained  to  the  servant,  or  that  it 
came  to  the  tenant's  hands,  is  not  sufficient  (9) 


Wavxe  of 

KOTICC 

Acceptance  of 
rent  after  ex- 
piration of 
notice. 


Money  taken 
nomine  poena. 


Vm.  Waver  of  Notice. 

If  a  landlord  receive  rent  accrued  due  after  the  expiration  of  a  notice  to 
quit,  it  is  a  waver  of  that  notice  (JO);  but  the  acceptance  of  such  rent  b  not 
per  se  absolutely  a  waver,  but  evidence  to  be  left  to  the  jury  to  determine 
with  what  views^  and  under  what  circumstances^  the  rent  is  paid  and  re- 
ceived. 

If  the  money  be  taken  nomine  poenm^  as  a  compensation  for  the  trespass, 
or  with  an  express  declaration  that  the  notice  is  not  thereby  intended  to  be 


(1 )  Doe  d.  Bodd  v.  Archer,  14  East,  845. 

(2)  Do^  d.  Morgan  v.  Churek^  3  Camp. 
71. 

(3)  Ibid. 

(4)  Doe  d.  Rodd  v.  Arclitr,  14  East,  245. 

(5)  Doe  d.  MatthewMon  v.   ffrig/Unum,  4 
Esp.  N.  P.  C.  5. 

(6)  Jonei  d.  Gnffiths  v.  Monk,  4  T.  R. 
464.     Doe  d.  Bradford  (^Lord)  v.  JVatkinSy 


7  East,  553.     Doe  d.   NeoiOe  ▼.  Ihmbar, 
M.  &  M.  10. 

(7)  Pulteneifv,Shdtony5ye^l47,26l,n, 

(8)  Jone$  d.  Griffiiht  v.  AforvA,  4  T.  R. 
464. 

(9)  Doe  d.  Burou    v.  Lmcatf    5   'Esp. 
N.  P.  C.  153. 

(10)  Goodright  d.  Charter  ▼.  Cordwtnit  S 
T.  R.  219. 
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waved,  or  if  there  be  any  fraud  or  contrivaiice  on  the  part  of  the  tenant  in  Noticxtoquxt. 

paying  it»  or  if  the  payment  be  accompanied  by  other  circumstances  which 

may  induce  an  opinion,  that  the  landlord  did  not  intend  to  continue  the 

tenancy,  no  waver  will  be  produced  by  the  acceptance.    The  rent  must  be 

paid  and  received  as  rent;  that  is  to  say,  it  must  be  so  paid  and  received,  as 

to  satisfy  the  jury  of  an  intention  to  continue  the  tenancy,  or  the  notice  will 

remain  i^  force.  (1) 

The  receipt  by  an  authorised  agent  of  rent  due  at  Michaelmas,  is  primd  Receipt  of  rent 
Jucie  a  waver  of  a  notice  to  quit  at  Midsummer.  (2)  ^y  ■«*"*• 

Where  the  rent  was  usuidly  paid  at  a  banker's^  and  the  banker,  in  the  EflTectof  money 
common  routine  of  business,  received  a  quarter's  rent  from  the  tenant  ^*^,JJ^*^^ 
after  the  expiration  of  the  notice,  no  waver  of  the  notice  was  thereby  landlord^s  ao- 
created.(S)  «>«°*- 

The  notice  may  also  be  waved  by  other  acts  of  the  landlord;  but  they  EffiwtoTseeond 
are  all  open  to  explanation,  and  the  particular  act  will  or  will  not  be  a  n^'^ce  to  quit, 
waver  of  the  notice,  according  to  the  circumstances  which  attend  it.  Thus, 
where  a  notice  to  quit  on  September  29th  was  given,  and  a  similar  notice 
on  the  succeeding  25th  of  March,  the  latter  notice  was  held  to  be  an  abso- 
lute waver  of  the  former,  and  not  a  question  for  the  jury.  (4)  But  where  a 
second  notice  to  quit  was  given  after  the  expiration  of  the  first  notice^  and 
also  after  the  commencement  of  an  ejectment,  in  which  the  landlord  con- 
tinued to  proceed,  notwithstanding  his  second  notice,  it  was  holden  to  be  no 
waver  of  the  notice  originally  given ;  because  it  was  impossible  for  the 
tenant  to  suppose,  that  the  landlord  meant  to  wave  a  notice  upon  the 
foundation  of  which  he  was  proceeding  to  turn  him  out  of  his  farm.  (5) 

Where  after  the  expiration  of  a  regular  notice  to  quit,  the  landlord  gave 
a  second  notice  in  these  words : — <'  I  do  hereby  desire  you  to  quit  the  pre- 
mises which  you  now  hold  of  me,  within  fourteen  days  from  this  date,  or 
I  shall  insist  upon  double  value,"  it  was  ruled,  that  the  second  notice  could 
not  be  intended,  or  understood  to  be  intended^  as  a  waver  of  the  first,  or 
even  as  an  acknowledgment  of  a  subsisting  tenancy  cU  toilly  having  for  its 
object  merely  the  recovery  of  double  value ;  and  the  lessor  of  the  plaintiff 
recovered  upon  a  demise,  anterior  to  the  expiration  of  the  second  notice.  (6) 
So  also,  where  a  notice  was  given  '^  to  quit  the  premises  which  you,  hold 
under  mey  your  term  therein  having  long  since  expired,"  the  court  con- 
sidered the  paper  as  a  mere  demand  of  possession,  and  not  as  a  recognition 
of  a  subsisting  tenancy.  (7) 

In  Doe  ^Brierly  v.  Palmer  (Sir  Charles)  (8)  it  appeared^  that  the  de- 
fendant was  lessee  by  assignment  of  certain  tithes,  under  an  agreement,  which 
only  operated  to  create  a  tenancy  from  year  to  year,  and  the  impropriator,  in 
March  1810  (some  days  after  the  assignment),  gave  the  original  lessee  a 
notice  to  quit  at  the  Michaelmas  following,  and  afterwards,  in  March  1811, 
gave  the  assignee  a  notice  to  quit  at  the  then  next  Michaelmas :  —  the  court 
held,  that  such  second  notice  was  a  waver  as  to  the  assignee  of  the  former 

(1)  Adams  on  Ejectment,  149.  2S6.,  et  vide  Muttnger  y.  Amutronjf,  I  T.  R. 

(2)  Doe  d.  A*h  ▼.  Calvert^  d  Camp.  S87.       53. 

(8)  Ibid.  (6)  Doe  d.  Digby  ▼.  Steel,  MS.  cit  Adams 

(4)  LongoM,    y,   WaUhy  1   Itish   Circuit    on  Ejectment,  151.     S  Camp.  115. 

Cases,  32.  *  (7)  Doe  d.  GodM  ▼.  IngU$,  3  Taunt,  54. 

(5)  Doe  d.  frifftoHM  t.  HimpknyM,  SEast,.       (8)  16  East,  53. 
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NoTiczTOQuiT.  notice  giveo^  to  the  original  lessee.    And,  in  answer  to  an  argument  id* 

" support  of  the  efficacy  of  the  first  notice,  that  the  original  tenancy,  having 

expired  at  Michaelmas  1810,  could  not  be  set  up  again  by  another  notice 
to  the  defendant  in  1811,  inasmuch  as  the  giving  of  a  person  notice  to  quit 
does  not  operate  to  create  a  tenancy  in  him.  Lord  Ellenborough  observed, 
'*  It  does  not  necessarily  do  so^  but  it  is  generally  considered  as  an  acknow- 
ledgment of  a  subsisting  tenancy ;  and  if  the  party  obey  the  notice,  how 
can  he  be  deemed  a  trespasser,  on  account  of  a  prior  notice  to  another 
person  ?  Nothing  appears  to  shew,  that  the  defendant  had  knowledge  of 
any  other  notice  to  quit  than  the  one  which  was  served  upon  him :  *'  and 
Mr.  Justice  Bayley  said,  <<  The  second  notice  gives  the  defendant  to  under- 
stand, that  if  he  quit  at  Michaelmas  1811,  he  will  not  be  considered  as  a 
trespasser." 
Promise  by  Where  a  landlord,  after  the  delivery  of  a  notice  to  quit,  promised  the 

Undlord  after     defendant,  that  he  should  not  be  turned  out  until  the  place  was  sold,  and 

delivGrv  Oi  ft 

notice  to  quit,    ^^'  ^^  ^^  ^^  ^^^  premises  brought  an  ejectment  upon  a  demise  anterior 

that  tenant        to  the  time  of  the  sale,  it  was  contended,  that  the  permission  to  occupy 

turned  out  un-  ^^  ^  waver  of  the  antecedent  notice,  so  far  as  to  prevent  the  tenant  from 

til  the  place       being  considered  as  a  trespasser  by  relation  back  to  the  time  when  the 

was  sold.  notice  expired,  and  that  the  demise  ought  to  have  been  laid  posterior  to 

the  day,  when  the  contract  for  the  sale  was  made.   But  the  court  held,  that 

the  permission  did  not  amount  to  a  waver,  Mr.  Justice  Bayley  observing, 

^*  The  fair  meaning  of  the  letter  (of  license)  is,  that  the  landlord  would 

not  bring  ejectment  to  turn  the  tenant  out  of  possession  upon  the  notice  to 

quit,  unless  the  premises  were  sold ;  but  that  he  did  not  mean  to  dispossess 

himself  of  the  legal  right  to  turn  him  out  on  the  notice  to  quit"  (1) 

Acceptance  by       The  acceptance  by  the  landlord  of  the  davble  value  of  the  premises, 

the  d^ublJ  v^^  ^^^®^  ^y  *^®  ***** *  ^^^'  ^'  ^  ^'^  ^^^^  *^®  *^°*°*  wilfully  holds  over 
lue  of  the  pre-  ft^r  the  expiration  of  a  written  notice  to  quit,  or  the  bringing  of  an  action 
xnises  given  by  of  debt  for  the  same,  will  not  be  a  waver  of  the  notice:  for  the  double 

stat.  4  Geo  2 

0.  28.  value  is  given  as  a  penalty  for  the  trespass,  and  not  as  a  payment  between 

landlord  and  tenant    And  the  mere  acceptance  of  rent  by  a  landlord, 

for  occupation  subsequent  to  the  time  when  the  tenant  ought  to  have 

quitted  according  to  the  notice  given  him  for  that  purpose,  is  not  of  itself 

a  waver  on  the  part  of  the  landlord  of  such  notice,  but  matter  of  evidence 

only,  to  be  left  to  the  jury  under  the  circumstances  of  the  case.  (2) 

Where  act  of         If  the  act  of  the  landlord  cannot  be  qualified,  but  must  of  necessity  be 

the  landlord      taken  as  a  confirmation  of  the  tenancy,  as  if  he  distrain  for  rent  accruing 

Hfie^but  m^t  ^^^  ^^®  expiration  of  the  notice,  or  recover  it  in  an  action  for  use  and 

be  taken  as  a     occupation,  the  notice  will  be  waved  (3)     But  it  seems,  that  a  pending 

the  teni^°  °^  action  for  such  use  and  occupation  will  not  be  sufficient  to  invalidate  the 

notice ;  for  the  landlord  may  only  recover  to  the  time  of  the  expiration  of 

the  notice,  although  he  claim  rent  to  a  later  period.  (4)     And  where  a 

landlord,  after  a  verdict  in  ejectment  founded  on  a  notice  to  quit,  distrained 

(1)  Whiteacre  d.  BouU  ▼.  Symondi,  10  (3)  Zouch  d.  Ward  v.  Wmingak,  1  Hen. 
East,  IS.  Black.  SI  1. 

(2)  Doe  d.  Cheay  ▼.  BaUtn,  Cowp.  243.  (4)  Per  BuUer  J.  in  Birch  v.  Wright^  1 
9  East,  31 41  n.  lYmmtiw  v.  i2otaZt<0N,  Burr.  T.  R.  378.,  et  vide  Roe  d.  CrvmpUm  ▼• 
1603.       Souhhy    v.   Neving^   9  East,  310.  A/iiu^o/^  Bull.  N.  P.  96. 

Ry€d  V.  Rich,  10  East,  48.  Adams  on  Eject- 
ment, 154. 
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for  rent  dae  subsequently  to  the  expiration  of  the  notice,  and  the  party  Notiotoqoit, 
•abmitted  and  paid  the  rent,  it  was  held  to  be  no  ground  for  staying  the 
subsequent  proceedings  in  the  ejectment ;  for  the  distress  was  wrongful^ 
and  might  have  been  disputed  by  the  tenant  (1)  A  distress  for  rent  ac- 
cruing 4it  the  time  of  the  expiration  of  the  notice  to  quit^  if  made  within 
the  six  months,  will  be  no  waver  thereof.  (2) 


7.  The  Declaration.  The  Diclae- 

ATZOV. 

The  rule  of  court,  Michaelmas  Term,  3  Will.  4.,  that  every  declaration  How  imi- 
shall  be  intituled  of  the  day  of  the  month  and  year  on  which  it  is  filed  and  ''^^^- 
delivered,  does  not  apply  to  declarations  in  ejectment ;  and  the  court  have  ?^h  f^^ 
refused  to  set  aside  a  declaration  in  ejectment,  in  which  the  notice  was  does  not  apply 
dated  of  a  day  after  the  service  of  declaration  (3) ;  but  to  found  a  motion  ^  ejectments, 
for  judgment  against  the  casual  ejector,  a  declaration  intituled  thus,  <<  In 
the  Conmion  Pleas,  June  12th,  1834/*  will  suffice,  notwithstanding  the 
fifteenth  rule  of  Michaelmas  Term,  3  Will.  4.,  does  not  apply  to  actions  of 
ejectment  (4) 

If  the  title  to  a  declaration  be  wrong,  but  the  notice  to  appear  thereto  be  Wrong  title, 
correct,  the  defect  in  the  title  is  cured.  (5)  but  correct 

notice* 
A  declaration  in  ejectment,*intituled  by  mistake  of  Trinity  Term,  6  Will.  4.,  tv^.i-L*-     j^. 

instead  of  5  WilL  4.,  dated  August  1st,  1835,  was  held  sufficient  to  warrant  tituled  of  the 

a  rule  for  judgment  against  the  casual  ejector.  (6)  ^^S  y^'» 

But  a  declaration  in  ejectment,  being  intituled  as  of  '^  Trinity  Term,  in     *   ' 

the  fourth  year  of  the  reign  of  Queen  Victoria,"  instead  of  the  third  year, 

was  held  irregular,  and  the  court  refused  to  allow  judgment  to  be  signed 

against  the  casual  ejector,  although  it  was  sworn  that  service  was  effected 

on  the  29th  of  October,  with  notice  to  appear  in  the  '<  next "  Michaelmas 

Term.  (7) 

The  court  granted  a  rule  for  judgment  against  the  casual   ejector.  Wrong  term. , 
where  the  declaration  was  intituled  by  mistake  of  a  wrong  term,  as  Hilary 
instead  of  Michaelmas.  (8) 

But  where  a  declaration  in  ejectment,  was  intituled  of  Trinity  Term, 
4  Vict.,  such  term  not  having  arrived,  and  no  date  being  affixed  to  the 
notice  at  the  foot  of  the  declaration,  the  court  refused  to  grant  a  rule  for 
judgment  against  the  casual  ejector  (9),  although  actual  service  had  been 
effected  on  the  tenant  (10) 


(1)  Doe  d.   Holmet  ▼.  Darby  (  Clerk),  8  (6)  Doo  d.  Smithert  v.  Roe,  4  Dowl.  P.  C. 
Taunt.  538.  374. 

(2)  Stat.  8  Anne,  c  14.  ss.6  &7.  (7)  Doe  d.  Fincent  v.  Roe,  9  ibid.  43., 

(3)  Doe  d.  Evane  ▼.  Roe,  2  A.  &  £.  II.  tide  etiam  Doe  d.  Gowland  ▼•  Roe,  5  ibid. 

(4)  Doe  d.  Athman  ▼.  Roe,  I  Scott,  165.  273. 

1  Bing.  N.  C.  253.  (8)  Anon.  2  Chitt  173. 

(5)  Ibid.     Doe  d.  Crookey,  Roe,  6  Dowl.  (9)  Doe  d.  Newman  ▼.  Roe,  9  ibid.  131. 
T^.  C.  184.     Doe  d.  Cfore  v.  Roe,  3  ibid.  5.  (10)  Doo  d.  Gilee  y.  Roe,  7  ibid.  579. 
Doed^fiOfT.  i2o«,5ibid.380.   Doed.^rooA 

V.  Roe,  9  ibid.  347. 
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Vkhus. 


Paetiis. 
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ejector. 

Inaccurate 
statement  of 
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names. 


On  an  application  for  judgment  against  the  casual  ejector  it  appeared, 
that  the  declaration  was  wrongly  intitoled  of  Michaelmas  Term  1840,  with 
notice  to  appear  in  the  **  next  Michaelmas  Term."  The  declaration  was 
served  before  the  commencement  of  the  term,  and  the  tenant  then  said, 
that  he  knew  that  no  step  could  be  taken  till  the  following  March:  —  the 
court  refused  to  grant  the  rule.  (1) 

The  declaration  should  be  intituled  in  the  court  in  which  the  action  is 
brought ;  but  the  omission  of  the  name  of  the  court  in  entitling  a  declar- 
ation in  ejectment,  is  immaterial,  if  the  notice  at  the  foot  of  the  dedaratioii 
contain  the  requisite  information.  (2) 

If  the  sovereign  die  during  a  term,  a  declaration  in  ejectment  may  be 
intituled  as  of  the  first  year  of  the  successor's  reign.  (S) 

Ejectment  being  a  local  action,  the  venue  must  be  laid  in  the  county 
where  the  land  or  premises  are  situate. 

The  venue  in  the  margin  in  the  declaration  in  ejectment  is  immaterial,  if 
the  venue  in  the  body  of  the  declaration  be  correct  (4) 

In  support  of  an  application  to  enter  a  suggestion  to  try  a  cause  in 
Nottinghamshire  instead  of  Lincolnshire,  upon  the  ground  that  the  lessor  of 
the  pUdutiff  could  not  have  a  fair  and  impartial  trial  in  the  former  county, 
an  affidavit  was  produced,  alleging  that  two  attorneys  whom  the  lessor  of 
the  plaintiff  had  successively  employed  to  conduct  the  cause,  had  aban- 
doned his  interest,  the  one  on  account  of  a  bribe  paid  to  him  by  the  de- 
fendant, the  other  on  account  of  an  intimacy  which  existed  between  him 
and  the  defendant,  and  also  that  the  defendant  was  a  person  of  large  pro- 
perty, and  possessing  great  influence  in  the  county,  and  that  he  had  said  he 
would  **  do  as  he  liked  at  Lincoln,"  more  especially  as  the  lessor  of  the 
plaintiff  was  a  poor  man : — It  was  held  to  be  insufficient  (5) 

Where  the  name  of  the  tenant  in  possession  was  inserted  at  the  com- 
mencement of  a  declaration  by  mistake,  instead  of  that  of  the  casual 
ejector  (the  proceedings  in  other  respects  being  regular),  the  court  of 
King's  Bench  granted  the  rule  for  judgment  upon  the  conmion  affidavit  of 
service,  and  suggested  that,  if  the  tenant  did  not  appear,  an  application 
should  be  made  to  amend.  (6) 

Where  a  declaration  was  intituled  '<  Doe  on  the  demise  of  A.  and  B.  v. 
B.,"  and  the  affidavit  of  service  was  intituled  ''  Doe  on  the  demise  of  B. 
and  A.  v.  B. ;"  the  court,  notwithstanding  the  variance  between  the 
arrangement  of  the  lessors'  names,  gave  judgment  against  the  casual 
ejector.  (7) 

And  where  to  a  declaration  containing  a  joint  demise  by  A.,  B.,  and  C, 
and  also  a  several  demise  by  B.  and  another  by  C,  defence  was  taken, 
intituled  '' Lessee  of  A.,  also  of  B.,  also  of  C.:"— -It  was  held,  not  to  be 
irregular.  (8) 

But  an  affidavit  of  sendee  of  a  declaration  in  ejectment,  where  the  dedar- 


(1)  Doed.  ChatuieaY.  iZoe,  9Dowl.P.C.        (6)  Doe  d.  Cobbey    ▼.  Roe,    Adams    on 
67.  £;jectment»  198.     a  C  nom.  Anom,  1  Chitt. 

(2)  Doe  d.  TaOertatt  v.  Roe,  8  ibid.  612.      573.  n.      2  ibid.  173. 

(5)  jinon.  1  ibid.  4.  (7)  Doe   d.    WifrthingUm  v.  Btiicha',   4 

(4)  Doe  d.  Goodwin  ▼.  Hoe,  3  ibid.  32.<).       ibid.  174. 

(5)  Dje  d, Hickman  v.  Hickman,  9  ibid.         (8)  Ijod  d.  Fiizpainck    v.   Thnubmi^  X 
364.  Hudson  &  Brooke  (Irish),  208. 
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ation  is  on  several  demises,  is  wrong,  if  only  intituled,  **  Doe  on  the  deniise  Thi  Dbclar- 
of  Cousins  V.  Hoef'  without  mentioning  the  others.  (1 )  ^^"'''- 

If  a  person  be  named  in  a*  declaration  as  one  of  the  lessors  of  the  plain-  in^rtion  of  a 
tiff,  without  his  authority,  the  party  served  with  the  declaration  may,  before  person's  name, 
appearance,  move  the  court  to  have  such  party's  name  struck  out  of  the  de-  ^j^^^^  auUio- 
daration.  (2)  rity. 

Where  the  plaintiff  obtained  a  verdict  on  a  count  on  a  supposed  demise 
by  a  party,  without  his  authority,  and  without  his  concurring  in  the  action, 
the  court  set  aside  the  verdict.  (S) 

The  court  of  Common  Pleas  will  not,  at  the.  instance  of  the  defendant^  in 
•an  ejectment,  interfere  against  a  plaintiff  who  laid  a  demise  by  the  assignees 
of  a  bankrupt,  without  their  permission,  they  having  given  up  the  property 
to  the  bankrupt,  and  the  plaintiff  claiming  under  him.  (4) 

The  demise  declared  upon  by  the  plaintiff,  although  fictitious,  must  be  The  Dncux. 
consistent  with  the  titie  of  his  lessor ;  that  is  to  say,  such  a  demise  must  be  1^  demise  de- 
fiupposed  to  be  made,  as  would,  if  actually  made,  have  transferred  the  right  ^^^  be^sis- 
of  possession  to  the  lessee.    Thus,  if  there  be  several  lessors,  and  a  joint  tent  with  the 
demise  by  them  all  be  alleged,  such  a  titie  must  be  shewn  at  the  trial,  as  ^'^^  of  ^» 
would  enable  each  of  them  to  demise  the  whole ;  because,  if  any  one  of  the 
lessors  have  not  a  legal  interest  in  the  whole  premises,  he  cannot  in  law  be 
said  to  demise  thenu  (5) 

It  seems  that  describing  property  as  being  under  an  equitable  article.  Describing 
instead  of  a  legal  demise,  though  the  terms  of  both  are  the  same,  is  property  under 

K«^  /«\  anequiUble 

bad.  (6;  article  instead 

If  it  be  doubtful  in  whom  the  legal  titie  is  vested,  several  distinct  demises  of  a  legal  de- 


mise. 


can  be  declared  upon  by  the  several  persons  concerned  in  interest,  and  the 
claimants  will  not  then  be  confined  at  the  trial  to  one  particular  demise,  but  ^^^  ^  tothe 
can  resort  to  any  included  in  the  declaration,  under  which  they  may  be  able  party  in  whom 
to  prove  a  titie  to  the  premises.  (7)  ^l^i  ^^^ 

A  declaration  in  ejectment  on  the  demise  of  the  churchwardens  and  over-  ^^  bchwar- 
fleers  of  a  parish  to  recover  parish  property,  containing  two  sets  of  counts,  dsns  amd 
one  specifying  the  names  of  the  individuals,  and  the  other  not :  the  court  Ovusnas. 
ordered  one  set  to  be  struck  out.  (8) 

Where  the  lessors  of  the  plaintiff  are  a  corporation,  the  demise  must  be  CoaroaATioKa 
stated  to  be  by  deed,  but  it  need  not  be  proved.  (9)  AooaEOAx* 

If  a  corporation  be  aggregate,  the  demise  may  be  set  forth  m  the 
declaration,  without  mentioning  the  christian  names  of  those  who  con- 
stitute the  corporation ;  but  if  the  corporation  be  sole,  as  if  the  demise  be 
by  a  bishop,  the  name  of  baptism  must  be  inserted.  The  reason  of  this  is,* 
that,  in  the  first  case,  the  name  solely  consists  of  its  character,  but  in  the  last, 
in  its  person ;  therefore^  there  cannot  be  a  sufiicient  specification  of  that  per- 
son, without  mentioning  his  name.  (10) 


(1 )  Doe  d.  Cousins  ▼.  Roe,  4  M.  &  W.  68.  (7)  Doe  d.  Vin€  v.  Figgins,  8  Taunt.  440. 

(2)  Doe  d.  Shepherd  y.  Roe,  2  Cbitt  171.  (8)  Doe  d.    UandesiUo  (Churchwardentf 

(3)  Doe  d.  Hammek  ▼.  FiUit,  ibid.  170.  ^c.  of)  ▼.  Roe,  4  Dowl.  P.  C.  222. 

(4)  Doe  d.  Vine  ▼.  Figgint,  3  Taunt  440.  (9)  Fnrley  d.  Canterbury  {Mayor  of)  y. 

(5)  JRng  y.  Bery,   Poph.  57.      TreporCe  Wood,  1  Esp.  N.  P.  C.  199. 

eate,  6  Co.  15.     Adams  on  Ejectment,  209.  (10)  Carter  y.  Crumwei,  eit  Dyer,  86. 

(6)  Coffse  {Leuee  of)  v.  RahiUy,  1  Jones 
(Iriah),  274. 
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If  a  demise  be  laid  by  an  infant,  hb  father  or  guardian  should  be  made 
plaintiff  instead  of  a  nominal  person^  in  order  to  save  the  trouble  and  ex- 
pense of  giving  security  for  the  costs,  which  he  would  otherwise  be  com- 
pelled to  do.(l) 

Joint  tenants  or  parceners  can  make  a  joint  demise  of  their  premiaesy  but 
tenants  in  common  cannot  (2) 

Joint  tenants  or  parceners  are  not  bound  to  allege  a  joint  demise ;  for  if  a 
joint  tenant  or  parcener  bring  an  ejectment  without  joining  his  companion 
in  the  demise,  it  is  considered  as  a  severance  of  the  tenancy,  and  he  will  be 
allowed  to  recover  his  separate  moiety  of  the  land.  And  if  all  the  joint 
tenants  or  parceners  join  in  the  action,  but  declare  upon  separate  demises 
by  each,  they  may  recover  the  whole  premises;  because,  by  the  sevend 
demises,  the  plaintiff  has  the  entire  interest  in  the  whde  subject-mattei^ 
although  the  joint  tenancy  is  severed  by  the  separate  letting.  (3) 

When  two  or  more  tenants  in  common  are  lessors  of  the  plaintiff,  a  sepa- 
rate  demise  must  be  laid  by  each,  or  they  must  join  in  a  lease  to  a  third 
person,  and  state  the  demi^  to  the  plaintiff  to  have  been  made  by  their 
lessee.  And  each  demise  may  be  alleged  generally  to  be  of  the  whole  pre* 
mises  demanded,  for  under  a  demise  of  the  whole,  an  undivided  moiety  may 
be  recovered.  (4) 

Where  an  entry  b  necessary,  the  demise  must  be  laid  after  it  (5);  for  if 
the  lessor  have  not  a  right  to  enter,  he  cannot  have  a  right  to  demise  the 
lands,  and  consequently  the  plaintiff  must  be  nonsuited  at  the  trial ;  for  his 
lessor  cannot  be  supposed  to  have  made  an  illegal  demise.  (6)  The  demise 
should  be  laid  as  far  back  as  the  lessor's  title  will  admit,  because  the  judg- 
ment in  ejectment  is  conclusive  evidence  as  to  the  title  of  the  lessor,  for  all 
the  mesne  profits  accruing  subsequently  to  the  day  of  the  demise  (7) ;  and 
when  there  are  any  doubts  as  to  the  period  when  the  lessor's  title  accrued, 
it  is  customary  to  state  the  different  demises  by  him  on  different  days. 

But  where  the  assignees  of  a  bankrupt  are  the  lessors  of  the  plaintiff,  so 
as  to  enable  them  to  recover  the  freehold  lands  of  the  bankrupt,  upon  a 
demise  subsequently  to  the  issuing  of  the  fiat,  the  doctrine  of  relation  does 
not  apply,  for  the  freehold  remains  in  the  bankrupt,  though  not  beneficially, 
imtil  taken  out  of  him  by  the  issuing  of  the  fiat  (8) 

Where  the  plaintiff's  lessor  entered,  afterwards  levied  a  fine,  and  then 
brought  an  ejectment,  it  was  decided,  that  the  demise  might  be  laid  before 
the  fine.  (9) 

In  an  ejectment  by  an  administrator,  the  demise  may  be  laid  on  a  day 
after  the  intestate's  death,  and  before  the  grant  of  the  letters  of  adminis* 
tration.  (10) 


(1)  Noke  ▼.  mndham,  Str.  694.  Anim.  1 
WiU.  130. 

(2)  Moore  ▼.  Furadith  I  Show.  342. 
JlltStMcry.JZo&tMM,  F.Moore,  688.  Boner y. 
Juner,  1  Li  Raym.  726.  ManOe  v.  WoUin^fton, 
Cro.  Jac.  166.  Morrit  v,  Barry,  1  WiU.  1. 
Heatherleyd.  Worthingtony.  Wuton,  2  ibid.  232. 

(3)  Doe  d.  Gm  ▼.  I'lsartoih  6  East,  173. 
Roe  d.  Baper  y.  Lontdtde,  12  East,  39.  Doe 
d.  Mcsnack  y.  Bead,  ibid.  57.  Doe  d.  Ltd' 
heon  y.  Fcwn,  3  Camp.  190. 

(4)  Doe  d.  BrfcaU  t.  WippeO^  1  Esp. 
N.  P.  C.  360. 


(5)  Doe  d.  Qmpert  y.  SiekM,  7  T.  R. 
433.  727. 

(6)  GoodtUk  d.  GaBatpay  ▼.  Hiarheri,  4 
T.  R.  680. 

(7)  Adin  y.Ftarkin,  1  Burr.  665. 

(8)  Doe  d.  EsdaiU  y.  SStekO,  2  M.  ft  & 
446.     As  to  insolvent  debtors,  yide  Doe  d. 

WhaOty  v.  TdHng,  2  East,  256. 

(9)  Muagrave  d.  EiUim  ▼.  SheOey^  1  WiU 
214. 

(10)  Paiten,  (Lessee  of)  t.  PoMm,  I  Aleock 
&  Napier  (Irish),  493. 
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.  In  ejectment  on  the  demise  of  an  heir  by  descent,  the  demise  was  laid  on  Thb  Dkclaa- 
the  day  his  ancestor  died,  which  was  deemed  sufficient  after  verdict  (1)         ^''^°^' 

A  lease  contained  a  covenant,  enabling  the  landlord  at  any  time  during  Hxir. 
its  continuance  to  enter  and  plant  forest  trees,  giving  previous  notice  of  Landlo»d. 
his  intention  to  the  tenant    A  year  and  an  half's  rent  having  been  due  in 
September,  the  landlord  in  the  next  November  served  a  notice  of  planting : 
— It  was  held,  that  an  ejectment  for  non  payment  of  rent  was  maintainable 
although  the  day  of  the  demise,  was  prior  to  the  service  of  the  notice  of 
planting.  (2) 

Where  a  pauper  has  been  let  into  possession  of  premises  by  the  overseers  Pauhr. 
of  a  parish,  the  demise  should  be  laid  by  the  overseers  for  the  time  being 
when  the  ejectment  is  brought,  if  the  pauper  has  done  any  act  recognising 
a  holding  under  them ;  but  otherwise  by  the  overseers  who  let  him  into  pos- 
session, or  the  last  set  of  overseers  whom  he  has  acknowledged  as  his  land- 
lords. (3) 

Where  a  notice  given  by  a  rector  to  the  tenant  of  his  glebe  Jand  expired  Rkctobs. 
previous  to  the  time  when  a  sequestration  was  read,  it  was  held,  that  the 
rector  might,  after  receiving  a  weekly  allowance  from  the  tenant,  still  main- 
tain an  ejectment,  laying  the  demise  between  the  time  of  the  expiration  of 
the  notice^  and  the  reading  of  the  sequestration.  (4) 

When  an  ejectment  is  brought  against  a  tenant  at  will,  the  demise  must  Tknamt  at     " 
be  laid  subsequently  to  the  time  when  possession  is  demanded^  that  is  to  say,  ^^^ 
subsequently  to  the  determination  of  the  wilL 

When  an  ejectment  is  intended  to  be  brought  against  a  tenant  from  year  Tbkamt  wmou 
to  year,  and  the  time  of  the  commencement  of  the  tenancy  is  unknown,  tiiere  ^^^^^^  Y«a». 
should  be  delivered  a  general  notice  to  quit  ^<  at  the  expiration  of  the  cur- 
rent year  of  the  tenancy  thereof^  which  shall  expire  next  after  the  end  of 
one  half  year  from  the  date  of  the  notice,"  and  to  lay  the  demise  eighteen 
months  after  the  delivery  of  such  notice. 

The  length  of  the  term  during  which  the  premises  are  alleged  in  the  ThkLxngthof 
declaration  to  have  been  demised  to  the  plaintiff,  is  wholly  unconnected  '^**"  i>ua«»o 

WUICB  THK 

with  the  title  of  the  claimant,  and  may  be  of  longer  duration  than  his  in-  Pexxmbs  hats 
terest  in  the  land.  (5)       .  «"»  mmimd. 

Seven  years  is  the  term  usually  declared  upon ;  and  the  term  should  be 
of  a  sufficient  duration  to  admit  of  the  lessor's  recovering  possession  of  the 
land  before  its  expiration. 

When  the  premises  lie  in  different  parishes,  it  has  been  usual  to  enu-  SrruATioir  or 
merate  the  whole  as  lying  in  one  parish,  and  to  repeat  the  description  of  ""  P*op«ett 
them  as  lying  in  the  other  parish ;  but  it  seems  sufficient  to  enumerate  them  pp^Qj^,^  ]  • 
once  only,  describing  them  as  lying  in  the  parishes  of  A.  and  B.,  or  in  A.  in  different 
and  B.,  respectively.  pwrishes. 

It  is  not  requisite  to  state  in  the  declaration,  that  the  premises  are 
situated  in  a  parish,  handet,  &c. :  it  is  sufficient  to  mention  the  name  of  the   . 
place  in  which  they  are  situate,  without  also  describing  it  by  the  name  of 


(1)  Koe  d.  Wrangham  ▼.  Herse^t  3  Wils.        (3)  Doe  d.  Grundjf  v.  Clark€,  14  East, 
274.  488. 

.    (2)  DawMon  (^Leuee  of)    ▼.  CoglHaih  1         (4)  J^  d.  Morgan  (Ckrk)  v.  BlwA,  3 
Hayet  ( Irish),  509.  Camp.  447. 

(5)  Doe  d  Short  v.  PorUr,  3  T.  R.  13. 
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Thk  Dsclab-    its  ecclesiastical  or  civil  divbion  (1);  and  if  the  name  of  a  place  be  omitted, 
^"°'^' but  it  can  be  collected  from  other  parts  of  the  declaration^  such  descrip- 
tion will  be  sufficient  (2) 

Thus,  where  the  declaration  stated,  that  one  M.  S.  ^  at  HasweD,  in  the 
county  of  B./'  demised  to  plaintiff  two  messuages,  from  which  messuages 
defendant  at  HasweU  aforesaid  ousted  plaintiff: — It  was  held,  that  the 
statement  of  the  ouster  being  at  Haswell,  amounted  to  a  sufficient  cer- 
tainty that  the  lands  demised  lay  at  HaswelL 

Where  the  premises  were  described  as  situate  **  in  the  parish  of  West  Put^ 
tDorth  and  Bradwortht/y**  and  it  appeared  that  West  Putworth  and  Brad- 
worthy  were  separate  parishes :  —  It  was  holden,  that  the  description  was 
sufficiently  certain,  rejecting  the  word  parish  as  surplusage,  and  considering 
the  demise  as  of  lands  in  West  Putworth  and  Bradieorthy  (S) ;  and  where 
the  premises  were  laid  to  be  at  the  parish  of  Famhamy  and  were  proved 
to  be  in  the  parish  of  Famham  Royal,  it  was  held  not  to  be  a  fatal  variance, 
unless  it  could  be  proved  that  there  were  two  Famhams.{^) 
Sufficient  de-         In  an  ejectment  for  non  payment  of  rent,  the  declaration  described  the 
wemiMs  being  .pi^iui^^  &s  situate  in  the  barony  of  M.    The  lease  described  them  as  ia 
situate  in  a        the  barony  of  Upper  M.;  and  it  was  conceded,  that  there  were  two  baronies 
^'•"'"y'  in  the  county,  one  called  Upper  M.,  the  other  Lower  M.: — It  was  held, 

that  the  defendant  could  not  object  to  this  ambiguity  of  description  in 
the  declaration.  (5) 
Improper  de-  When,  however,  the  prembes  are  described  as  lying  in  a  parish,  hamlet, 
J^JJ®"  f  th***  *^'  ^^^  description  must  be  a  correct  one,  and  an  uncertain  or  improper 
disputed  pro-  '  description  will  be  fataL  Thus,  where  the  premises  were  described  as 
P^^y*  situate  <^  in  the  united  parishes  of  St,  Giles  in  the  Fields  and  St.  George 

Bhomshwry^  and  it  appeared,  that  those  two  parishes  were  united  together 
by  act  of  parliament  for  the  maintaining  of  their  poor,  but  for  no  other 
purpose,  the  variance  was  held  fatal ;  for,  by  the  description,  the  parishes 
were  stated,  as  if  they  were  completely  blended  together,  and  formed  only 
one  parish,  when,  in  truth,  they  remained  entirely  distinct,  except  as  to 
the  maintenance  of  the  poor.  (6) 

In  an  ejectment  for  lands  <<  in  the  parishes  of  A.  and  B.,  or  one  of  them,** 
the  judgment  was  arrested  for  the  uncertainty,  although  it  appeaCred,  that 
the  parbhes  had  originally  been  one,  and  lately  been  divided  by  an  act  of 
parliament,  and  that  the  boundaries  were  not  settled.  (7)  But  if  the  words 
*<  or  one  of  them  '*  had  been  omitted,  it  seems  the  description  would  have 
been  sufficient,  though  sdl  the  lands  were  contained  in  one  of  the  parishes.  (8) 
In  this  case  the  ejectment  was  '*  for  a  tenth  part  of  a  messuage  in  D.  and 
F.,"  and  the  whole  messuage  appearing  in  evidence  to  lay  in  D.,  and  no  part 
in  F.,  the  description  was  held  ill,  because  it  was  *'  precisely  of  the  tenth 

part  of  an  entire  thing ; "  though  it  was  said  by  the  court,  that  if  the  eject- 

• 

(1)  Goodlidt  d.  Bremridgt  ▼.   Walter,  4  an  amendment,  before  defence  is  taken,  of 
Taunt.  671.  the  engrossment  of  a  declaration  in  ^ect- 

(2)  Goodright  d.  SmaJkoood  v.  Strother,  1  ment  on  the  title.     Jack  d.  O'Brim  t.  Catmat 
W.  Black.  706.  J^jeeUfr,  2  Jebb  &  Symes,  397. 

(3)  GoodtUle  d.  Bremridge  v.  WalUr,  4  (6;  Goodtitle  t.  Pintent  d.  Lammimamy  S 
Taunt  671.  Camp.  274.     6  Esp.  N.  P.  C.  128. 

(4)  Doed.  TolUiy.  Salter,  IS  East,  9.  (7)  Cottingham  y.    King,   I    Burr.   624. 

(5)  TgrreO (Lessee of)  V.  Quinlan,  1  Alcock  Adams  on  Ejectment,  219. 

&  Napier  (Irish),  135.    The  court  will  allow        (8)  Goodwin  v.  Btackman,  3  Lev.  334. 
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ment  had  been  of  an  acre  of  land  in  D.  and  F.,  and  it  appeared  that  the  The  Dxclar- 

"whole  acre  was  in  D.,  it  would  be  well  enough.    The  reason  for  this  di-  ^"Q^r 

versitj  seems  to  be,  that  the  eu^re  being  the  whole  thing  demanded,  the 
description  is  sufficienUj  certain,  although  it  be  all  in  one  parish,  whereas, 
when  only  a  tenth  part  is  demanded,  it  is  uncertain  which  tenth  part  is 
meant ;  and  therefore,  as  no  tenth  part  answers  the  description,  the  sheriff 
could  not  give  execution.  (1) 


The  same  precision  and  exactness  is  not  necessary  in  a  declaration  in  Dx6cunioir 

or  THX 
PXaTT. 


ejectment,  as  in  eiprcBcipe  (2) :  thus,  a  demise  of  50  messuages,  100  acres  of  ®'  ™"  ^*^ 

landy  in  all  that  and  those  one  moiety  or  full  half  of  the  lands  or  town  of  Necessary  to 

C.  is  sufficiently  certain.  (3)  desci||)e  with 

It  is  however  necessary  to  describe  with  some  degree  of  certainty  the  ^J^^^^J* 

nature  of  the  property  in  the  pleadings ;  and  the  word  *^  tenement,'*  except  nature  of  the 

by  way  of  reference  to  an  antecedent  specification  of  particular  descriptions,  Pf^?*^  "*  *^® 

is  too  general  (4) ;  and  if  a  water-course,  where  the  ground  also  belongs  p^^^g^^  t^j^g 

to  the  plaintiff,  is  sought  to  be  recovered,  it  must  be  described  as  so  many  demanded  in 

acres  of  land  covered  with  water.  (5)  •  ***?  ■*™®  ^®' 

mise 
It  is  no  objection  to  a  description,  that  the  premises  are  twice  demanded 

lA  the  same  demise.  (6) 

The  number  of  messuages,  acres,  &c.  mentioned  in  the  demise  need  not  Number  of 

correspond  with  the  number  to  which  the  lessor  claims  title.     He  may  ™^^"^^. 

declare  for  an  indefinite  number,  as  a  hundred  messuages,  a  thousand  acres  the  demise, 

of  arable  land,  &c;  and  care  should  be  taken  that  the  number  specified  in  °®^  ^^  , 

correspond 

the  demise  be  lai^er  than  the  number  claimed ;  because,  although  a  lessor  with  the  num- 
can  declare  for  more  than  he  is  entitled  to,  and  recover  less — the  reverse  ^^  ^  which 
will  not  hold.  (7)    Upon  the  same  principle,  if  the  lessor  of  the  plaintiff  be  claims  title, 
entitled  to  a  moiety  or  other  part,  of  an  entire  thing,  as  the  half  or"  third 
part  of  a  house,  he  may  recover  such  moiety  or  third  part  on  demand  for 
the  whole.  (8)    In  an  ancient  case  it  is  said,  that  if  an  ejectment  be  brought  -  ^>.  h.  - 

for  an  acre  of  land,  and  the  metes  and  bounds  be  described  in  the  de- 
claration, and  the  jury  find  the  defendant  guilty  in  half  an  acre  of  land, 
the  verdict  will  be  bad,  because  of  the  uncertainty  of  which  part  or  moiety 
the  plaintiff  is  to  have  execution.  (9) 

In  an  ejectment  brought  in  the  county  of  Durham,  the  plaintiff  declared  Coal  mines. 
"  for  coal  mines  in  Gateside "  generally,  not  specifying  the  particular 
number ;  and  it  appearing  on  a  writ  of  error,  that  such  was  the  customary 

(1 )  Denn  d.  Burgea  ▼.  PurvUf  1  Burr.  330.  Litt  4.  (b.)  Where  premises  are  too  inde- 
Adama  on  I^eetment,  22.  192.  finitely  described  in  An  ejectment,  the  proper 

(2)  Qmmor  v.  West,  5  Burr.  2672.  course  in  Ireland  is  to  rule  the  lessor  of  the 

(3)  Lovekmd  d.  Cojfne  y.  BarUey,  1  Alcock  plaintiff  to  amend,  by  declaring  for  lands  in 
&  Napier  (Irish),  301.  the  possession  of  the  party  s^ved ;  but  he 

(4)  Doed.  Bradtham  y.  Flowmam,  I  East,  cannot  be  called  upon  to  noake  any  further 
441.  GcodtUUy,  Wahon,  Str.  834.  'Where,  alteration  in  the  description  of  the  premises. 
however,  ^ectment  was  brought  for  twenty  Jack  i,  Corbei  y.  Catual  Ejector,  I  Jebb  & 
messuages,  twenty  tenemaUtt  &c.  the  court  Symes  (trish),  671., -ride  etiam  EUiott  v. 
of  C.  P.,  after  verdict  and  writ  of  error.  Casual  EJeetort  1  Alcock  &  Napier  (Irish)^ 
allowed  the  record  to  be  amended  by  striking  1 42. 

out  "twenty  tenements;"  and  it  was  hel£  (6)   Warremy,  Wakeky,  2  BoL  482. 

that  the  declaration  being  for  a  **  messuage  (7)  Denn  d.  Burgee  v.  Purvie^  1  Burr.  326 

and  tenement^  was  no  ground  of  error.    1  M.  Gug  v.  Randt  Cro.  Elis.  13. 

&  P.  330.     Doe  d.  Lawrie  v.  DyebaU,  8  B.  (8)  AbUttY,  Skinner,  1  Sid.  229.    Goodwin, 

&  C.  70.     Adams  on  Ejectment,  26.  ▼.  Blaekman,  3  Ley.  334. 

(5)  ChaBenor  y.  7%oma$,  Yely.  143.     Co.  (9)  Winkworih  7,'Man,  Yelv.  114. 
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Thx  Dbclab- 

ATION. 

Fune  and 
heath. 

Gone  and 
furze. 

House. 

Land—- pas- 
ture»  meadow, 
and  arable. 

Landhuilt 
upon. 


Manor. 


Messuage  or 
burgage. 

Messuage  or 
tenement. 


MUls. 

Moor  and 
marsh. 

Mountain. 


Passage-room. 

«  Ten  acres  of 
pease.*' 

ProvineiaUtmt, 

liands  will  be 
sufficiently  de- 
scribed by  pro- 
▼incial  terms; 


mode  of  declaring  in  thai  county,  the  judgment  for  the  plaintiff  was  af- 
firmed. (1) 

<<  Fifty  acres  of  furze  and  heath  "  (2)  is  sufficientlj  certain. 

**  Fiftj  acres  of  gorse  and  furze  "  (3)  has  also  been  held  sufficiently  cer- 
tain in  ejectment,  without  specifying  the  particular  quantity  of  each. 

**  House  "  is  amply  descriptive  in  a  declaration  of  ejectment ;  so,  aho^ 
**  part  of  a  house  in  A."  will  answer.  (4) 

In  ejectment  for  land,  the  particular  species  should  be  mentioned  in  the 
description,  whether  pasHerey  meadowt  &c.  because  land,  in  its  legal  accept- 
ation, signifies  only  arcAle  land.  (5) 

If  a  person  eject  another  from  land,  and  build  thereon,  it  is  sufficient  if 
the  owner  bring  his  ejectment  for  the  land,  without  mentioning  the  build- 
ing, except  where  the  building  is  a  messuage,  and  then  perhaps  it  ought  to 
be  particularly  named.  (6) 

It  seems  that  an  ejectment  may  brought  for  a  manor,  or  for  a  moiety  of  a 
manor,  generally,  without  any  d^cription  of  the  number  of  acres  or  species 
of  land  contained  therein ;  and  that,  under  such  general  description,  the 
jury  may  find  a  verdict  for  the  plaintiff  for  a  messuage,  or  for  so  many  acres 
'<  parcel  of  the  said  manor ;"  and  for  the  defendant  for  the  residue  of  the 
manor ;  but  it  is  said  in  the  old  cases,  not  to  be  safe  to  bring  an  ejectment 
for  a  manor  without  describing  the  quantity  and  species  of  the  land.  (7) 

So  also  an  ejectment  for  a  messuage  or  burgage  is  good,  because  both 
signify  the  same  thing  in  a  borough,  (8) 

But  an  ejectment  for  a  messuage  or  tenement  with  other  words  express* 
ing  its  meaning  is  good,  as  a  messuage  or  tenement  called  <*  The  Slack 
Swan;  for  the  addition  reduces  it  to  the  certainty  of  a  dwelling-house.  (9) 

An  ejectment  for  four  corn-mills,  without  saying  of  what  kind,  whether 
wind-miUs  or  water-mills,  is  good.  (10) 

'<  Fifty  acres  of  moor  and  marsh  "  (11)  is  sufficiently  definite. 
•  But  an  ejectment  in  £ngland  for  a  hundred  acres  of  mountain,  has  been 
held  to  be  bad  for  uncertainty,  because  both  waste  and  mountain  compre- 
hend in  England  many  sorts  of  land.  (12) 

Ejectment  of  a  place  called  a  passage-room  is  certain  enough.  (13) 

An  ejectment  for  <<  ten  acres  of  pease  "  will  be  construed  to  mean  ten 
acres  of  land  covered  with  pease.  (14) 

Lands  will  be  sufficiently  described  by  the  provincial  terms  of  the 
counties  in  which  they  lie.  Thus,  an  ejectment  may  be  maintained  for 
<<  five  acres  of  alder  carr "  in  Norfolk  —  sJder  carr  in  that  county  signi- 
fying land  covered  with  alders.  So  also  in  Suffolk  for  a  beast-gate^  and 
in  Yorkshire  for  cattle-gates.  (15) 

(8)  Dmwen   t.  Wdlingttm^   Haidr.  173. 
Rochuter  y.  RiekKouie,  Poph.  203. 

(9)  Burbury  v.  Feomoiu,  1  Sid.  295. 

(10)  Fitzfferard  y.  MoikaB,  1  Mod.  9a 

(11)  Connor  v.  Wiut,  S  Burr.  2672. 

(12)  Hancock  y.  Price,  Hardr.  57. 
(IS)    Bindover    y.    Sindercombe,     2  Ld. 

Rayxn.  1470. 

(14)   OdingsciB.  y.  Jaek$on,  1  Brown,  1 49. ' 
{l5)  Bamea  y.  PkUrson,  Str.  1063.     B«n- 

ninffton  y.  Goodtitle,  ibid.  1084. 


(1)  Jfkittingkcan  y.  Andrews,  4  Mod.  143. 
1  Show.  364.  1  Salk.  255.  Carth.  277. 
Comb.  201. 

(2)  Connor  y.  JfeH,  4  Burr.  2672. 

(3)  Fitzgerard  y.  MukaU,  1  Mod.  90. 

(4)  SnllivoM  y.  Seagrave,  Str.  695.  Haw- 
wn  y.  Maynard,  Cro.  Eliz.  286. 

(5)  "HLoMuy  y.  12ice,  Cowp.  346.  SawUCt 
ease,  1 1  Co.  55. 

(6)  GoodiWe  d.  ChetUr  y.  Alker,  I' Burr. 
133,  134. 

(7)  Warden?$cate,Jiet.}46.  Coby.^y. 
lb<l,Litt.299.S01.  Hem»Y,Stroiid,lAtch,6U 
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The  same  principle  applies  to  ejectments  in  Ireland)  and  tenns  used  in  Thi  Dxcijiiu 

that  country  will  be  sufficiently  certain^  when  writs  of  error  are  brought  '^"^'^' 

therefrom  in  this  kingdom.     Thus,  an  ejectment  will  lie  in  Ireland  for  a  jrish  ejecu 

township,  for  a  kneave(l)  or  quarter  of  land,  or  for  so  many  acres  of  bog  ments. 
or  of  mountain  (2),  the  word  mountain  beings  in  that  kingdom,  rather  a 
description  of  the  quality  than  the  situation  of  land.  (3) 

<<  A  certain  place  called  the  rectory"  has  also  been  held  sufficiently  « The  rectory.*' 
descriptive.  (4>) 

A  declaration  in  respect  of  a  room  and  of  a  chamber  in  the  second  story  Room  and 

is  sufficient.  (5)  chamber. 

An  ejectment  will  lie  for  a  stable  and  cottage.  (6)  Stable  and  cot- 

Where  the  plaintiff  declared  on  a  lease  for  tithes  in  R.  belonging  to  the  ^?' 
rectory  of  D.,  and  that  the  defendant  entered  upon  him,  and  took  tuch 
tithes  severed  from  the  nine  parts  in  R.^  without  saying,  that  the  tithes  so 
taken  belonged  to  the  rectory  of  D. ;  the  description  was  held  ill,  because 
it  did  not  confine  the  ouster  to  the  tithes  laid  in  the  declaration ;  for  the 
defendant  might  have  ousted  the  plaintiff  of  tithes  in  R.,  which  did  not 
belong  to  the  rectory  of  D.  (7) 

The  particular  species  of  tithe  demanded,  should  be  specified  in  the 
declaration,  as  of  hay,  wheat,  &c  or  the  description  will  be  bad  for  un- 
certainty (8)  ;  but  it  is  not  also  necessary  to  mention  the  precise  quantity 
of  each  species,  because  tithe  is  in  its  nature  uncertain,  the  quantity  entirely 
depending  on  the  fruitfulness  of  the  season ;  and  it  is,  therefore,  enough  to 
say,  *^  of  certain  tithes  of  hay,  wool,  &c."  (9) 

An  ejectment  for  ten  acres  of  underwood  has  been  held  good  (10),  be-  Underwood, 
cause  underwood  is  so  well  understood  in  law,  that  the  sheriff  has  certainly 
enough  to  direct  him  in  the  execution. 

^<  Hundred  acres  of  waste  "  has  been  held  to  be  bad  for  uncertainty.  (11)  Waste. 

It  is  not  requisite  to  allege  the  entry  of  the  plaintiff  on  the  land  as  The  finTar. 
having  been  made  on  any  particular  day.    It  is  sufficient  if  it  be  declared 
generally,  that  the  plaintiff  entered  by  virtue  of  the  demise.  (12) 

The  day  upon  which  the  ouster  of  the  plaintiff  by  the  casual  ejector  is  Thx  Oustsb. 
alleged  to  have  taken  place,  should  regularly  be  after  the  commencement 
of  the  supposed  lease  and  entry.  This  is  requisite,  in  order  to  support  the 
consistency  of  the  fiction ;  because,  as  the  titie  of  the  plaintiff  is  supposed 
to  arise  from  the  lease  mentioned  in  the  declaration,  it  would  be  absurd  for 
him  to  complain  of  an  injury  to  his  possession  before,  by  his  own  shew- 
ing, he  had  any  claim  to  be  possessed.  But  it  does  not  seem  absolutely 
necessary,  that  this  consistency  should  be  preserved;  for,  as  the  words 
^  aflerwctrds^  to  toii^**  are  always  used  immediately  before  mentioning  the 

(1)  CoUmgham  v.  Etng,  iBurr.  623—630.         (7)  Badwyn  y.  Wine,  Sir  W.  Jones,'  321., 

(2)  Banui  t.  JPeUnoUf  Str.  1063.  Jffen-  et  vide  Goodwrxght  d.  SmoBwood  ▼.  Strother, 
rnngton  v.  GoodtitU,  ibid.  1084.  2  W.  Black.  706. 

(3)  JQUarev.JMer,  ibid.  71.,  vide  contra,  (8)  Harptir't  ease,  II  Co.  25.  (b»)  WorraU 
Maedonnogh  ▼.  Stajffbrd,  Palm.  100.     2  Rol.  ▼.  Harper,  1  Rol  65. 68. 

166. 189.      St.  John  7.  Cmaiyn,  Tely.  117.  (9)  Anon.  Dyer,  116.  (b.) 

(4)  Bvtehingon  v.  PulUr,  3  Lev.  95.  (10)   Warren  v.  Wahdey,  2  Rol.  482. 

(5)  Anon.  3  Leon.  210.  (11)  Hancock  v.  JPrice,  Hardr.  57. 

(6)  HUl  T.  GHee,  Cra  £liz.  818.     Lady        (12)   Wdkdeyy.  Warren,  2  Rol.  466.,  aed 
Daer^e  eate,  1  Ley.  58.    Hamnmd  x.  Irdand,  ride  DomgUue  v.  Shakk^  Cra  £lii.  766. 
Sty.  215. 
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Tm  DicLAft- 

ATION. 


iMTftODUCTIOH 

or  AN  Attok- 

]fKT*8  NaMX, 

IN  Declaka- 

TIOV  NOT  EB» 
QUI8ITI. 

Allegation  or 

BBINO  INDEBTED 

TO  THE  Queen 

AND  THE  "  QUO 
JCNUS,**  NOT 

ebquibir. 
Notice  sub- 
scribed TO  THE 
Dbclaeation. 


By  whom  to  be 
given. 


dAy  of  the  ouster,  it  is  most  probable,  upon  the  prineiples  by  which  eject- 
ments are  at  present  regulated,  that  the  courts  would  in  all  cases  consider 
an  ouster  laid  previously  to  the  day  of  the  entry  ^'  as  impossible  and 
repugnant,"  and  as  such  reject  it.  (1) 

Actual  ouster  does  not  mean  putting  out  by  force  of  hand  proved  in 
evidence ;  but  holding  over  by  such  possession  as  must  have  been  adverse 
to  the  tenancy,  is  full  presumptive  evidence  of  actual  ouster.  (2) 

It  is  no  objection  to  a  declaration  in  ejectment,  that  an  attorney's  name 
has  not  been  introduced  into  it  (3) 

The  ombsion  of  the  allegation  that  John  Doe  is  indebted  to  the  queen^ 
and  the  **  quo  minus  "  in  a  declaration  of  ejectment,  is  immateriaL  (4) 


To  whom  and 
how  directed. 


8.  Notice  subscribed  to  the  Declaratiok. 

The  notice  at  the  foot  of  the  declaration  should  be  given,  either  by  the 
casual  ejector  for  the  tenant  to  appear,  and  be  made  defendant  in  his  stead, 
or  by  the  lessor  of  the  plaintiff  for  the  tenant  to  appear,  and  find  bail,  &c; 
under  stat.  1  Geo.  4>.  c.  87. 

In  ordinary  cases,  the  notice  to  appear  should  regularly  be  given  by  and 
subscribed  with  the  name  of  the  casual  ejector;  but  when  it  was  subscribed 
with  the  name  of  the  nominal  plaintiff,  instead  of  the  casual  ejector,  the 
court  of  King's  Bench  refused  to  set  aside  the  proceedings.  (5) 

This  notice  should  be  directed  to  the  tenant  in  possession  by  name  (6^, 
a  notice  directed  to  the  personal  representatives  of  a  deceased  tenant 
having  been  deemed  insufficient.  (7) 

The  Christian  and  surname  of  the  tenant  in  possession  are  also  usually 
prefixed  to  the  notice  (8) ;  but  when  a  part  of  the  Christian  name  was 
abbreviated,  as  where  it  was  written  John  B.  Jones,  instead  of  John  Ben- 
jamin Jones,  the  notice  was  deemed  sufficient  (9) 

If  the  service  be  regular,  the  substitution  of  **  Jacob "  for  **  Sarah  "  in 
the  notice  is  immateriaL  (10) 

A  notice  at  the  foot  of  a  declaration  in  ejectment,  directed  to  R.  Newton, 
and  served  on  <<  R.  A.  Newton,"  is  sufficient,  if  it  be  sworn  that  the 
latter  is  the  person  intended.  (11) 

If  in  the  notices  attached  to  declarations  in  ejectment,  each  tenant  be 
rightly  named  in  his  own  notice,  it  is  sufficient ;  and  therefore  an  alteration 
in  the  name  of  a  tenant  in  the  notices  served  on  the  others  is  immaterial,  if 
it  be  sworn  that  the  same  person  was  meant  (12) 

A  notice  to  appear,  addressed  to  **  personal  representatives"  without 
naming  them,  is  bad.  (13) 


(1)  Adamt  t.  Goote,  Cro.  Jac.  96.    MerreB  (8)  Doe  d.  —  t.  Roe,  1  Chitt  573. 
T.  Smith,  ibid.  311.     Bull.  N.  P.  106.  (9)  Ibid. 

(2)  T^hr  V.  Fisher,  Lofft  766.  (10)  Doe  d.  FoOet  t.  Roe,  2  Dowl.  P.  C. 

(3)  Doe  d.  Simpton  t.  Roe,  6  Dowl.  P.  C.  567. 

469.  (lO  Doe  d.  Smart  y.  Roe,  9  ibid.  340w 

(4>  Doe  d.  Bloxham  t.  Roe,  ibid.  388.  Doe  ±  Frost  y.  Roe,  3  ibid.  563. 

(5)  Haxdwood  d.  Price  y.    Thatcher,    3  (12)  Doe  d.  Peach  v.  Roe,  6  Dowl.  P.  C. 
T.  R.351.  62. 

(6)  Doe  d. ▼.  BadtiikA  Chitt  215.  (13)  Anon.  I  Cbitt  162.Vj 

(7)  Tidd,  1207.  .                  -   J 
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Where  the  notice  at  the  foot  of  the  declaration  in  ejectment  contains  the  Notick  sur- 
names of  many  tenants,  it  is  sufficient  that  the  copy  served  on  each  should  ]5^«!abatio»* 
contain  the  name  of  that  one  only.  (1)  

And  in  the  Common  Pleas,  where,  when  several  tenants  had  b^en  duly  Where  there 
served  with  copies  of  the  declaration,  judgment  was  allowed  to  be  entered  J^^^* 
against  the  casual  ejector,  although  the  notice  at  the  foot  of  the  declaration 
was  not  addressed  to  any  or  either  of  such  tenants  (2) :  but  if  the  notice  to 
appear  be  personally  addressed  to  only  one  of  the  joint  tenants,  it  is  irregular, 
and  will  not  entitle  the  lessor  of  the  plaintiff  to  move  for  judgment  against 
the  casual  ejector.  (3) 

The  notice  should  require  the  tenant  or  tenants  to  appear.    The  time  When  to  ap- 
when  the  defendant  should  be  required  to  appear,  in  order  to  be  admitted  P®*^* 
to  defend  instead  of  the  casual  ejector,  is,  except  where  the  proceedings  are 
under  stat  1  Geo.  4.  c.  89.  (4),  regulated  by  the  locality  of  the  premises. 

Where  the  premises  are  situated  in  London  or  Middlesex,  the  notice  Premises  situ- 
should  be  for  the  tenant  to  appear  "  on  the  first  day,"  or  «  within  the  first  oridid^x^ 
four  days"  of  the  term  next  after  the  delivery  of  the  declaration. 

If  the  premises  be  situated  in  any  other  county  than  London  or  Middle-  Premises  situ- 
sex,  the  notice  should  require  the  tenant  to  appear  generally  in  the  term  ^"^^  *  ^ 
next  ensuing.  (5) 

If  the  date  of  the  notice  convey  sufficient  information  to  the  tenant,  the 
title  is  immaterial.  (6) 

It  is  no  objection  to  a  notice  at  the  foot  of  a  declaration  in  ejectment,  that 
it  omits  the  word  "  Term"  after  the  word  «  Hilary."  (7) 

If  a  declaration  be  duly  served  before  the  essoign  day,  the  omission  in 
the  notice  of  the  term  in  which  the  tenant  is  to  appear  is  immaterial.  (8) 

A  declaration  not  intituled  of  any  term,  delivered  before  the  essoign  day 
of  Hilary  Term,  with  a  notice  dated  1st  January,  to  appear  within  the  first 
four  days  of  the  next  term,  was  held  sufficient  (9) 

Where  a  declaration  was  intituled  of  Michaelmas  Term,  54  Geo.  3.,  instead 
of  55  Geo.  3. ;  but  the  notice  was  dated  on  11th  January  1815,  requiring  the 
tenant  to  appear  <^  in  next  Hilary  Term :" — It  was  held  to  be  sufficient  (10) 

The  court  granted  a  rule  for  judgment,  where  the  notice  was  in  "  Trinity 
Term  next,"  instead  of  **  Hilary  Term  next"  (11) 

A  declaration  delivered  in  Hilary  Vacation,  intituled  of  Easter  Term,  with 
a  notice  to  appear  on  the  first  day  of  next  term,  was  held  good  for  an  ap- 
pearance as  of  Easter  Term.  (12) 

In  a  country  ejectment  the  notice  may  be  to  appear  in  the  next  issuable 
term ;  and  judgment  against  the  casual  ejector  may  be  moved  for  in  that 
term.  (13) 

Where  in  the  notice  the  tenant  was  required  to  appear  in  eight  days  of 

(1)  Doe  A  Fidd  v.  Roe,  1  H.  &  W.  516.  (7)  Doe  d.  Dimond  t.  Roe,  8  ibid.  308. 

(2)  Tidd,  1208.  Doe  d.  Ptareon  v.  Roe,  (8)  Doe  v.  Roe,  1  Tyrw.  280.  J  C.  &  J. 
5  Moore,  73.  330. 

(3)  Doe  d.  WilHamtOH  v.  Roe,  10  Moore,  (9)  Goodtitle  d.  Price  v.  BadtitU,  Adams 
493.  on  Ejectment,  207. 

(4)  Fide  pott,  1483.  Ejectment  umdbb  (10)  Goodtitle  d.  Ranger  v.  Roe,  2  Chitt. 
Spat.  1  Geo.  4.  c.  87.  1 1  Geo.  4.  &  1  Will.  4.  1 72. 

c.  70.  1489.                   '  (11)  ^oe  v.  Greavet,  ibid.  172. 

(5)  2  Chitt  PI.  627.     Archb.  by  Chitt.  (12)  Anon,  Adams  on  Ejectment,  207. 
769.,rf;»«<,  1442.  tit.  Time  or  Appeaeance,  (13)  Doe  d.    Ctarke  v.    Roe,   4  Taunt 

(6)  Doe  d.  Effontv.  Roe,  5Dowl.  P.C.  508.  738. 
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^wLro  to"™i  ^^  HiW»  instead  of  as  of  HUaiy  Term  generally,  the  court  would  not  allow 
Declaration,    final  judgment  to  be  signed,  but  left  the  party  to  bring  a  fresh  action,  83  the 
notice  was  irregular  and  void.(l) 

A  notice  advising  the  tenant  to  appear  and  defend  in  due  time  is  in- 
sufficieixt  (2) 

And  it  is  not  sufficient  to  state  in  the  notice  at  the  foot  of  a  declaration 
in  ejectment,  that  the  tenant  is  ^<  to  appear  in  due  time."  (3) 


9.  Amendment  of  Declaration* 

Amsndmentof  ^^  the  declaration  be  defective,  the  plaintiff  may  in  general  have  leave  to 
Dkclaratiom.    amend  it,  even  after  plea  pleaded.  (4) 

A  notice  at  the  foot  of  a  declaration  in  ejectment,  omitting  to  state,  that 
the  consequence  of  the  action  not  being  defended  will  be  turning  the  tenant 
out  of  possession,  is  defective,  but  may  be  amended  on  terms.  (5) 

Where  the  lessor  of  the  plaintiff  has  amended  the  declaration  in  ejectment 
without  the  leave  of  the  courts  such  practice  amounts  to  an  irregularity  only; 
and  an  application  to  set  aside  the  proceedings  on  the  ground  of  such  irre- 
gularity, comes  too  late  after  verdict  (6) 

Where  a  mistake  has  been  made  in  the  christian  name  of  the  lessor  of  the 
plaintiff,  and  no  one  has  appeared,  the  court  will  not  allow  the  declaration 
to  be  amended  by  altering  the  name.  (7) 

The  court  will  not  amend  a  declaration  in  ejectment,  after  defence  taken, 
by  striking  out  the  notice  at  the  foot,  that  it  was  brought  on  account  of  non 
payment  of  rent  (8) 

If  the  declaration  in  ejectment  for  non  payment  of  rent,  contain  denomi- 
nations of  land  included  in  the  summons  in  ejectment,  the  variance  is 
fatal.  (9) 

10.  Service  of  Declaration.  . 

Skrvick  of  The  declaration  in  ejectment  is  a  species  of  process  to  bring  the  party  in- 

Dkclaratiov.    ^grggte(j  into  court :  its  delivery  to  the  tenant,  resembles  the  service  of  a 

writ,  rather  than  the  delivery  of  a  declaration ;  and^  as  it  is  the  only  warn- 
ing which  the  tenant  in  possession  receives  of  the  proceedings  of  the  claim- 
ant, the  courts  are  careful  that  a  proper  delivery  be  made,  'and  that  the 
nature  and  contents  of  the  declaration  be  explained  at  the  time  to  the  party 
to  whom  it  is  delivered :  this  delivery  and  explanation  are  generally  termed 
the  service  of  the  declaration. 

If  there  be  any  special  circumstances  in  the  mode  of  service,  the  court  must 
be  acquainted  with  them  on  moving  for  judgment  against  the  casual  ejector; 

(1)  Lackhnd  d.  DowUng  v.  Badlandt  8  Nisi  Priiu  can  amend  the  record  by  adding' 
Moore,  79.  <^  >>®^  denomination  to  those  already  in- 

(2)  Doe  d.  liherwood  v.  RoCf  2  N.  &  M.  serted  in  the  declaration  in  ejectment  ABen 
475.  (Lessee  of)  v.  Smith,  1  Jones  (Irish),  279. 

(3)  Doe  d.  Forbes  v.  Roe,  2  Dowl.  P.  C.  (7)  Doe  d.  Street  v.  Roe,  8  DowL  P.  C. 
420.  444. 

(4)  Archb.  by  Chitt.  777.  (8)  Slennerhasset  (Lessee  of)  t.  Leary,  I 

(5)  Doe  d.  Darwent  v.  Roe,  3  ibid.  336.  Hayes  (Irish),  378. 

(6)  Frankfort  (Lessee  of)  v.  mUett,  1  (9)  AUen  (Lessee  of)  v.  Smith,  1  Jonet 
Crawford  &  Dix  (Irish),  78.     It  has  been  (Irish),  279. 

questioned  in  Ireland,  whether  the  judge  at 
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and  if  satisfied  that  the  tenant  has  had  notice  of  the  declaration,  they  will  make 
the  rule  for  judgment  absolute  in  the  first  instance ;  if  doubtful^  a  rule  will 
be  granted,  requiring  the  tenant  to  shew  cause  why  the  service  should  not 
under  the  special  circumstances  be  deemed  sufficient ;  and  they  will  pre- 
scribe the  mode  of  serving  the  rule.  (1) 

Declarations  in  ejectment  may  be  served  before  the  first  day  of  any  term, 
and  thereupon  the  plainti£P  shall  be  entitled  to  judgment  against  the  casual 
ejector,  in  like  manner  as  upon  declarations  served  before  the  essoign  or 
first  general  return  day.  (2) 

Although  the  court  will  sometimes  make  that  a  good  service  under  par- 
ticular circumstances,  which  otherwise  would  be  imperfect,  yet,  where  the 
service  has  been  after  the  proper  day,  they  will  not  allow  it  to  be  ante, 
dated  (3) ;  but  under  very  particular  circumstances,  the  court  will  some- 
times make  that  a  good  service  which  otherwise  would  be  imperfect.  (4) 

In  ejectment  it  is  no  defence  at  Nisi  Prius  that  the  declaration  was  irre- 
gularly served,  as  where  it  was  served  after  the  term,  in  a  case  not  within 
Stat  1 1  Geo.  4.  &  1  Will.  4.  c.  70.  s.  36.  (5) 

Service  in  ejectment  on  any  of  the  days  intervening  between  the  Thurs- 
day next  before  and  the  Wednesday  next  after  Easter  Day,  when  they  fall 
within  Easter  Term,  is  insufficient.  (6) 

Where  the  tenant  in  possession  has  absconded  to  another  country,  or  re- 
sides abroad,  the  service  .of  the  declaration  in  ejectment  may  be  effected  on 
his  agents  on  the  premises.  (7) 

Where  the  party  interested  in  the  premises  becomes  bankrupt,  service  on 
his  assignees  and  the  messenger  in  possession  under  the  fiat,  is  sufficient  to 
obtain  a  rule  for  judgment  against  the  casual  ejector.  (8)  But  service,  nunc 
pro  tunc,  on  the  provisional  assignee  of  insolvent  debtors,  will  not  be 
allowed,  if  the  service  be  not  made  until  the  first  day  of  the  term  in  which 
the  ejectment  is  sought  to  be  moved  on.  (9) 

A  rule  nisi  will  be  granted,  for  judgment  against  the  casual  ejector,  if  the 
service  have  been  made  on  an  attorney,  who  represented  himself  to  be  the 
agent  for  the  tenants  in  possession,  acknowledged  the  receipt  of  the  declar- 
ation, and  consented  to  appear  for  them.  (10) 

An  affidavit  was  considered  sufficient  for  a  rule  nisij  which  stated,  that 
the  deponent  went  to  the  premises,  but  found  the  door  closed,  and  knocked, 
but  gained  no  admission ;  that  he  looked  through  a  window,  and  saw  the 
niece  of  the  tenant  in  possession ;  that  he  again  knocked,  but  could  not  get 
in ;  that  he  then  exfAained  through  the  door  the  nature  and  object  of  the 
service,  and  posted  the  declaration  against  the  door ;  that  two  conversations 


Serticr  op 

DeCL  A  RATION. 


Time  of  Ser- 
vice. 

Reg.  Gen.  T. 
T.  1  Will.  4. 


Upon  whom 
Service  to  be 

MADE. 
AOXMTS. 

Assignees. 


Attorney. 


Declaration  de- 
livered to  an 
attorney  by  de- 
fendant. 


(1)  Sprightly  y.  Dunch,  2  Burr.  1116. 
Fmn  ▼.  Denny  ibid.  1 181.  Methold  (Lessee 
of)  V.  Noright,  1  W.  Black.  290.  GuUiver  v. 
WagHaff,  ibid.  3 1 7.  Crow  d.  Derby  ( Ixfrd) 
V.  Ejector,  1  Jebb  &  Symes  (Irish),  505. 

(2)  Reg.  Gen.  T.  T.  1  Will  4.  K.  B. 
C.  P.  and  Exch.  2  B.  &  Ad.  789.  7  Bing. 
784.  4  C.  &  P.  604.  1  C.  &  J.  472.  1 
I>owL  P.  C.  104.  1  Tyrw.  523.  5  M.  & 
P.  816.     4  Bligh,  583. 

(3)  Anon,  Woodfall  by  Harrison,  797. 

(4)  Methoid  {Leasee  of)  v.  Norightj   1  W. 
Black.  290.      GuUiver  v.  Ifagstaff,  ibid.  31 7. 
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(5)  Doe  d.  Rankin  v.  Brindky,  1  N.  & 
M.  1.     4  B.  &  Ad.  84. 

(6)  Doe  d.  Frodsham  v.  Roe,  6  Dowl. 
P.  C.  479. 

(7)  Doe  d.  Robinson  v.  Roe,  3  ibid.  11. 
Doe  d.  Treat  v.  Roe,  4  ibid.  278.  1  Har.  & 
Woll.  526.     Doe  v.  Roe,  4  B.  &  A.  653. 

(8)  Doe  d.  Chadwick  v.  Roe,  9  Dowl. 
P.  C.  492. 

(9)  Lesue  Voided  v.  Ejector,  1  Longiield 
&  Townsend  (Irish),  107. 

(10)  Anon,  2  Chitt.  181. 
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afterwards  took  place  between  the  deponent  and  the  attorney  of  the  tenant, 
from  which  it  appeared,  that  the  declaration  had  been  brought  to  that 
attorney.  (1) 

Service  on  a  person  described  as  a  mortgagee  in  possession,  by  delivering 
it  to  his  attorney,  who  undertook  to  appear  for  him,  is  not  sufficient,  without 
an  acknowledgment  by  the  mortgagee.  (2) 

If  an  attorney  of  one  court  accept  a  declaration  in  an  ejectment  brought 
in  another,  it  is  no  ground  for  a  rule,  either  absolute  or  mn,  for  judgment 
against  the  casual  ejector.  (3) 

Service  of  a  declaration  in^ejectment  on  the  bailiff  of  the  tenant  is  suffi- 
cient foundation  for  judgment  against  the  casual  ejector,  where  it  appears 
to  have  duly  come  to  the  hands  of  the  tenant's  attorney,  who  promises  to 
appear.- (4) 

Where  it  appeared  that  the  tenant  had  absconded,  leaving  the  kej  of  the 
door  with  a  broker,  with  directions  to  let  the  house,  the  court  held,  that 
service  of  a  copy  of  the  declaration  on  the  broker,  and  by  sticking  up  an- 
other copy  on  the  door  of  [the  premises,  was  sufficient  for  judgment  against 
casual  ejector.  (5) 

Service  on  a  brother  of  the  tenant  in  possession  will  be  insufficient,  if  the 
tenant  do  not  acknowledge  its  receipt.  (6) 

A  special  service  will  be  allowed,  where  possession  of  a  chapel  is  sought 
to  be  recovered.  Thus,  in  Doe  d.  Somers  (Earl)  v,  JRoe  (7),  where  a  service 
had  been  effected  on  the  person  who  was  in  the  occupation  of  the  school 
room,  and  on  the  person  who  paid  the  rates  and  outgoings  of  the  chapel, 
and  likewise  a  copy  put  up  on  the  door  of  the  chapel: — It  was  holden 
to  be  sufficient.  (8) 

Service  on  the  surviving  lessees  and  the  sextoness  has  also  been  holden 
sufficient  (9) 

Where  the  tenant  in  possession  had  quitted  the  country^  and  not  being 
likely  to  return,  service  had  been  effected  on  the  person  in  whose  custody 
the  keys  of  the  chapel  were  placed,  on  the  wife  of  the  tenant,  and  on  his 
servant :  the  court  granted  a  rule  absolute  for  judgment  against  the  casual 
ejector.  (10) 

The  court  granted  a  rule  nisi  to  make  service  on  the  clerk  of  a  public 
body  (who  was  directed  to  be  appointed  by  an  act  of  parliament)  good 
service.  (11) 

Service  on  the  book-keeper  of  a  company  in  possession  of  part  of  the  pre- 
mises  is  sufficient  (12) 

Service  of  a  declaration  in  ejectment  on  the  clerk  of  an  incorporated 
company  (not  empowered  to  sue  and  be  sued  in  the  name  of  their  clerk), 
on  a  portion  of  the  premises,  is  sufficient  for  a  rule  nisi (^IS)  ;  although  he 
may  not  reside  upon  them. 


(1)  Doe  d.  Marthke  v.  Roe,  2  Dow].  P.  C. 

444. 

(2) 

(3) 
Tyrw. 

(4) 

(5) 
254. 

(6)  Right  d.  Freeman  y.  Roe,  2  Chitt  1 80. 


Doe  d.  CoOtHS  t.  Roe,  1  ibid.  61 3. 
Doe  d.  Wa/ker  v.  Roe,  ibid.  569.     2 
459.     2C.  &J.  381. 
Jenny  d.  MiOt  v.  Cvtts,  1  Scott,  52. 
Doe  d.  Scott  V.  Roe,  8  Dowl.  P.  C. 


(7)  Ibid.  292. 

(8)  Vide  etiam  Doe  d.  Smith  v.  Roe,  ibid. 
509. 

(9)  Doe  d.  Kirachner  v.  Roe,  7  ibid.  97. 

(10)  Doe  d.  Dickens  y.  Roe,  ibid.  121. 

(11)  j4non,  2Chitt.  181. 

(12)  Doe  V.  Roe,  1  Dowl.  P.  C.  23. 

(13)  Doe  d.  Rota  v.  Roe,  5  ibid.  147. 
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In  an  action  to  recover  possession  of  certain  land  illegally  taken  into  a  Sertick  of 
road  under  a  private  act  of  parliament,  the  court  refused  to  grant  a  rule  for  P^c^'ABATioy. 
judgment  against  the  casual  ejector,  on  an  affidavit  that  service  had  been  Commission- 
effected  on  one  of  the  commissioners,  in  whom  the  road  was  vested  under  ^''^ 
the  provision  of  the  act,  and  on  their  clerk  (1) 

Service,  in  ejectment,  on  the  daughter  of  the  tenant,  coupled  with  the  Daughtee  of 
fact  of  the  tenant  afterwards  calling  on  the  attorney  of  the  lessor  of  the  '^■^^^''* 
plaintiffs,  and  saying  that  he  knew  the  time  was  coming   ''when  some- 
thing must  be  done,"  is  sufficient  for  the  court  to  grant  a  rule  for  judgment 
against  the  casual  ejector.  (2) 

So  service  of  the  declaration,  by  leaving  it  with  the  daughter  of  the 
tenant  in  possession  (who  was  confined  by  indisposition),  coupled  with  an 
affidavit  that  she  acknowledged  the  receipt  of  the  declaration,  and  that  she 
had  read  it  over  and  explained  it  to  her  mother,  the  tenant  in  possession, 
before  the  essoign  day  of  the  term,  was  held  to  be  sufficient  for  a  rule 
nisi.  (3) 

And  where  the  service  was  on  the  daughter  of  a  bedridden  tenant  on  the 
premises,  it  was  held  to  be  sufficient  for  a  rule  nisi  against  the  casual 
ejector^  although  it  did  not  appear  that  the  daughter  had  explained  its 
meaning.  (4) 

Service  on  the  daughter  of  the  tenant  in  possession,  with  an  acknow- 
ledgment by  the  wife  before  the  term,  that  the  declaration  has  come  to  the 
hands  of  her  husband,  is  sufficient  for  a  rule  nisi  for  judgment  against  the 
casual  ejector.  (5) 

But  service  on  the  daughter  on  the  premises  will  not  suffice^  unless  it  be 
shewn  that  the  declaration  came  to  the  hands  of  the  father,  with  proper  ex- 
planation. (6) 

Where  there  was  service  in  ejectment  on  the  daughter  of  the  tenant  in 
possession,  and  he  on  the  first  day  of  term  acknowledged  the  receipt  of  the 
declaration,  but  not  that  he  had  received  it  t>efore  the  term,  it  was  held 
not  to  be  sufficient  (7) 

Service  on  the  daughter  on  the  premises  is  insufficient,  even  for  a  rule 
nisiy  although  there  may  be  reason  to  believe  the  wife  is  aware  of  the  pro- 
ceeding, and  keeps  out  of  the  way  to  avoid  being  served.  (8) 

Service  on  the  secretary  of  the  East  India  Company  in  respect  of  pre-  East  India 
mises  sought  to  be  recovered  from  the  company  is  sufficient.  (9)  Compakt. 

Service  on  the  executors  of  the  late  tenant  in  possession  is  bad,.  If  it  do  ExKccToas. 
not  appear  that  they  were  the  tenants  in  possession.  (10) 

If  there  be  representatives  who  had  taken  possession,  they  should  be  ad- 
dressed by  name ;  if  not,  the  lessor  of  the  plaintiffs  should  proceed  as  in 
the  case  of  a  vacant  possession.  (11) 

In  an  ejectment  for  non  payment  of  rent,  the  court  will  not  allow  a  sub-  Heir. 

(1 )  Doe  d.  White  v.  Eoe,  8  DowL  P.  C.  7 1.         (7)  Doe  d.  Harris  v.  Hoe,  1  H.  &  W.  372. 

(2)  Doe  d.  Agar  v.  Roe,  6  ibid.  624.  (8)  Doe  d.  George  v.  Roe,  3  Dowl.  P.  C. 

(3)  Doe  T.  Roe,  2  D.  &  R.   12.     Doe   d.     9. 

CoeUmrn  v.  Roe,  1  Dowl.  P.  C.  692.  (9)  Doe  d.  Coopers*  Comp,  v.  Roe,  8  ibid. 

(4)  Doe  d.  Fro9t  ▼.  Roe,  8  ibid.  301.  134. 

(5)  Doe  d.  Chaffey  ▼.  Roe,  9  ibid.  100.  (10)  Doe  d.  Paul  v.  Hurst,  1  Chitt.  162. 

(6)  Doe  Y.  Roe,  2  ibid.  414.  Doe  d.  (li)  Doe  d.  St,  Margaret,  Westminster  v. 
Brittlebank  v.  Roe,  4  M.  &  Sc.  562.,  sed  vide  Roe,  1  Moore,  113.,  et  vide  Haxelwood  d. 
ant^  Doe  d.  Fro^  v.  Roe,  8  Dowl.  P.  C.  301.  Price  v.  Thatcher,  3  T.  R.  351 . 

4  Y  3 


1430 


EJECTMENT. 


Srrvice  op 
Declaration. 


Ldkatxc. 


Messenger 
AND  OrriciAL 
Assignee. 


Mother  or 
Tenant. 

Nephew  op 
Tenant. 

Overseers. 


Prisoner. 

Railway  Com- 
pany. 

Receiver. 
Servant. 


stitution  of  service  as  to  the  heir  at  law  of  the  deceased  tenant  on  an  affi- 
davit  stating,  that  though  diligent  enquiry  had  been  made,  the  heir  could  not 
be  discovered.  (1) 

Judgment  cannot  be  signed  against  the  casual  ejector,  in  respect  of  the 
service  on  the  daughter  carrying  on  the  business  of  the  tenant  in  possession 
who  is  a  lunatic,  and  confined  away  from  the  premises.  (2) 

Judgment  may  be  entered  up,  where  the  service  was  made  on  a  person 
who  had  the  care  of  the  tenant  in  possession  (a  lunatic),  and  the  manage- 
ment of  his  affairs,  though  not  appointed  by  a  regular  committee ;  and  the 
rule  nisi  in  such  a  case  should  be  generally  to  shew  cause^  without  being 
directed  to  any  party  in  particular.  (3) 

Service  upon  the  servant  of  an  insane  person  is  bad ;  it  should  be  on  his 
committee.  (4) 

When  the  tenant  in  possession  is  a  bankrupt,  service  on  the  messenger 
in  possession  of  the  premises  and  the  bankrupt's  goods  under  the  fiat,  and 
on  the  official  assignee,  is  sufficient  service  on  which  to  ground  the  rule  for 
judgment  against  the  casual  ejector.  (5) 

Service  upon  the  mother  of  the  tenant  in  possession  is  not  sufficient.  (6) 

Service  on  the  nephew  of  the  tenant  in  possession,  on  the  premises  where 
the  latter  refuses  to  be  seen,  is  sufficient  for  a  rule  nisi,  (7) 

Where  property  in  possession  of  parish  overseers  is  sought  to  be  reco- 
vered in  ejectment,  service  on  one  is  not  sufficient  to  obtain  judgment 
against  all.  (8) 

A  prisoner  in  the  Marshalsea  can  be  served  with  ejectment  process.  (9) 

Service  of  a  declaration  in  ejectment  upon  a  railway  company,  according 
to  the  mode  prescribed  in  their  act,  is  absolute  in  the  first  instance.  (10) 

Service  on  a  person  appointed  by  the  court  of  Chancery  to  manage  an 
estate  for  an  infant  is  insufficient  (11) 

Service  on  the  servant  of  the  tenant  in  possession,  she  stating  her  mistress 
to  be  too  ill  to  be  seen,  and  that  she  had  given  the  dedaration  to  her  mis- 
tress, is  sufficient  for  a  rule  nisi  against  the  casual  ejector.  (12) 

Where  the  tenant  was  not  to  be  found,  the  court  held  that  a  service  upon 
a  servant  upon  the  premises,  who  was  desired  to  deliver  it  to  his  master, 
and  afterwards  stated  that  he  had  done  so,  was  a  good  service.  (Id) 

Where  after  several  ineffectual  attempts  made  to  serve  a  tenant  in  posses- 
sion, on  occasion  of  the  last  of  which,  his  servant  admitted  that  he  was  in 
the  house,  but  refused  to  permit  the  person  applying  to  see  him,  and  the 
declaration  was  then  delivered  to  the  servant,  the  court  of  Exchequer  made 
an  order,  that  the  service  should  be  sufficient  (14) 


<1 )  Jack  d.  BUtingUm  (Earlof)  v.  Thrust- 
out,  1  Hudson  &  Brooke  (Irish),  42. 

(2)  Doe  d.  Brown  v.  Roe,  6  Dowl.  P.  C. 
270. 

(3)  Doe  d.  Ayletburjf  (Lord)  v.   Boe,  2 
Chitt  183. 

(4)  Anon,  lK>m,  401. 

(5)  Doe  d.  Baring  v.  Roe,  6  Dowl.  P.  C. 
456',  vide  anii,  1427.  tit.  Assignees. 

(6)  Doe  d.  Smith  v.  Boe,  I  ibid.  614. 

(7)  Doe  d.  Moody  v.  Boe,  8  ibid.  306. 

(8)  Doe  d.  Weeks  v.  Boe,  5  ibid.  405. 

(9)  Nugent  d.  Chatterton  v.  Casual  Ejector, 


2  Jebb  &  Symes,  387.  The  deputy  mar- 
shal will  upon  application  aeoompany  the 
process-server  to  see  the  process  executed. 
(Ibid.) 

(10)  Doed.J9roiNiiey  v.22oe,  8  Dowl.  P.  C. 
858. 

(11)  GoodtUle  d.  Boberts  v.  BadUHe,  1  B. 
&  P.  385. 

(12)  Doed.  Messer^.  Boe,  5  DowL  P.  C. 
716. 

(13)  Doe   d.  James  v.  Boe,  1    M.  &  Sc 
597. 

(M)  Doe  d,  Herveg  v.  Boe,  2  Price,  112. 
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Service  on  the  servant  of.  the  tenant  in  possession^  with  a  subsequent  Sbrtick  of 
acknowledgment  from  the  attorney  of  the  latter,  that  the  declaration  had  ^'^'•^*^"^^- 
been  received,  is  sufficient  for  a  rule  nisi.  (1) 

Where  a  servant  of  the  deceased  tenant  remains  in  possession,  the  plain-   Servant  of  de- 
tiff  ought  to  endeavour  to  get  possession  ;  and  if  he  resist,  such  servant  *^***^  temmt 
may  be  treated  as  tenant,  and  the  declaration  may  be  served  on,  him  as  possession, 
such ;  and  if  he  do  not  resist,  it  seems  that  the  lessor  may  treat  it  as  a 
vacant  possession.  (2) 

In  ejectment  for  a  close  of  land,  proof  of  service  of  a  copy  of  the  declar- 
ation, and  notice,  at  the  house  of  the  tenant  in  possession,  on  a  female,  who, 
on  the  papers  being  explained  to  her,  says  she  knows  what  they  are,  for 
that  the  lessor  of  the  plaintiff  had  already  been  endeavouring  to  effect 
service  but  could  not,  and  by  sticking  another  copy  on  the  door  of  the 
house,  is  sufficient  for  a  rule  nisi  for  judgment  against  the  casual  ejector ; 
and  where  the  affidavit  of  service  of  the  rule  states  the  same  person  to  have 
been  served  in  a  yard  attached  to  the  tenant's  house,  and  that  she  is  his 
servant,  the  rule  will  be  made  absolute.  (3) 

Service  of  a  declaration  in  ejectment  on  a  servant  in  the  care  of  the   InsuflBcient 
premises,  is  insufficient  to  obtain  a  rule  in  the  first  instance ;  and  in  order  ^^,^  ^" 
to  obtain  a  rule  niti,  some  probable  ground  must  be  shewn  for  believing 
that  the  tenant  has  notice  of  the  service  (4),  and  service  under  the  follow- 
ing circumstances  has  been  held  insufficient :  — 

Where  the  affidavit  alleged  a  service  upon  a  servant  upon  the  premises, 
the  tenant  being  absent,  and  that  the  servant  had  subsequently  stated  that 
he  had  given  the  declaration  to  his  master.  (5) 

Service  upon  a  servant  of  the  tenant,  whose  wife  subsequently  admitted 
that  she  had  received  them,  and  had  given  them  to'  her  husband.  (6) 

Service  on  a  servant,  the  deponent  swearing  to  the  belief  that  the  tenant 
kept  out  of  the  way  to  avoid  being  served.  (7) 

Service  upon  the  servant  on  a  Saturday,  with  an  acknowledgment  by  the 
tenant  on  a  Sunday.  (8) 

And  service  on  a  servant  of  the  tenant  on  the  premises,  though  the  depo- 
nent serving  it  subsequently  converses  with  the  tenant,  and  explains  the 
nature  of  the  declaration.  (9) 

Service  of  a  declaration  in  ejectment  upon  the  sister  of  the  tenant  in   Sistbk.  or  Tk- 
possession,  who  says  that  she  receives  it  on  behalf  of  her  sister,  will  not  be  ^^^' 
good,  unless  agency  be  shewn.  (10) 

Where  three  sisters  lived  together,  and  the  service  that  was  made  of  a 
declaration  in  ejectment  by  delivery  to  two  on  the  premises,  and  a  copy  left 
for  the  third  with  the  ususJ  explanation  the  day  before  the  term  commenced, 
the  court  granted  a  rule  niH  for  judgment  against  the  casual  ejector.  (11) 


0) 
(2) 
(3) 

455. 
(4) 


Doe  d.  TVoerefl  y.  Snee,  2  D.  &  R.  5. 
Doe  d.  Jikint  ▼.  Boe,  2  Chitt  179. 
Doe  d.  Jfritfht  v.  Roe,  6  Dowl.  P.  C. 


Doe  d.  Head  ▼.  Roe,  5  ibid.  85. 
Doe  d.  Hahey  v.  Roe,  1  Chitt  100.  Doe  d. 
pMgh  y.  Roe,  1  Scott,  464.  Doe  d.  Dinor- 
ben  (Lord),  2  M.  &  W.  374. 

(5)  Doe  d.  Thonuu  v.  Roe,  1  M.  &  Sc. 
435. 


(6)  Doe  d.  Tucker  y.  Roe,  4  ibid.  165.  2 
Dowl.  P.  C.  775. 

(7)  Doe  d.  Jones  y.  Roe,  1  Chitt.  213. 

(8)  GoodtWe  d.  Mortimer  v.  NotUU,  2  D. 
&  R.  232.  S.  C.  nom.  Doe  v.  Roe,  5  B.  & 
C.  764.     Doe  v.  Roe,  8  D.  &  R.  592. 

(9)  Doe d.  Gingerv,  Roe,  9Dowl.  P.C.  336. 

(10)  Doe  d.  TUfbs  v.  Roe,  3  ibid.  380. 

(11)  Doe  d.  Grimee  v.  Roe,  4  ibid.  86. 591. 
1  H.  &  W.  369. 
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Service  of  a  declaration  in  ejectment  on  the  son  of  the  tenant  on  the 
premises,  is  sufficient  for  a  rule  nisi  for  judgment  against  the  casual 
ejector,  where  it  seems  reasonable  to  suppose,  that  the  declaration  has  come 
to  the  tenant's  hands  (I);  particularly  where  the  affidavit  of  the  tenant^  on 
shewing  cause,  did  not  deny  having  received  the  declaration  from  his 
son.  (2) 

If  a  tepant  in  possession  be  clearly  keeping  out  of  the  way  to  avoid 
being  served,  the  court  will  grant  a  rule  nisi  for  judgment,  if  the  son  be 
regularly  served  on  the  premises.  (3) 

The  court  of  King's  Bench  granted  a  rule  to  shew  cause  why  the  service 
of  the  declaration  on  a  son  of  the  tenant  in  possession  (who  said  that  his 
father  was  unable  to  attend  to  any  business,  and  a  subsequent  admission 
by  a  person,  whom  the  deponent  believed  was  tlie  wife  of  the  tenant  in 
possession,  that  her  husband  had  received  it)  should  not  be  deemed  good 
service.  (4?) 

An  affidavit  was  held  to  be  sufficient,  which  stated,  that  the  party  making 
it  had  gone  to  the  premises  where  he  found  the  son  of  the  tenant  in  pos- 
session, to  whom  he  explained  the  nature  of  the  declaration,  and  left  a  copy 
with  him,  having  learned  from  him,  that  the  father  was  not  at  home,  and 
would  not  return  before  midnight ;  and  that  he  called  again  next  day  and 
saw  the  wife^  who  informed  him  that  her  husband  had  gone  out,  but  she 
did  not  know  where.  (5) 

Service  in  ejectment  on  the  son  <^  the  tenant  in  possession  on  the  pre- 
mises is  insufficient,  unless  it  be  shewn,  that  he  is  living  with  his  parent, 
and  composes  part  of  the  family.  (6) 

Service  upon  a  son  who  accepted  it,  and  sud  he  knew  what  it  was  for^ 
and  would  deliver  it  over  to  his  father,  was  held  bad,  although  it  appeared 
that  both  the  father  and  son  were  attorneys.  (7) 

If  the  name  of  a  tenant  in  possession  has  been  introduced  into  a  declar- 
ation of  ejectment  instead  of  <'  Richard  Roe,"  it  is  sufficient  service  to 
obtain  a  rule  nisi  for  judgment  (8) 

The  service  of  a  declaration  in  ejectment,  the  notice  of  which  is  directed 
to  D.  S.,  is  not  good  on  £.  B.,  although  £.  B.  is  tenant  of  a  part  of  the 
premises.  (9) 

Where  there  are.  thirteen  tenants  in  possession,  and  they  have  all  been 
personally  served,  it  is  no  objection  for  a  rule  for  judgment  against  the 
casual  ejector  being  granted,  that  the  Christian  names  of  two  of  them  have 
been  omitted  in  all  the  notices.  (10) 

If  the  name  of  one  tenant  be  improperly  spelt  in  the  notice  served  on 
another,  it  is  immaterial  for  the  service  on  the  latter.  (II) 

So  an  affidavit  was  held  sufficient,  which  stated,  that  the  deponent  had 
gone  to  the  premises  and  seen  the  tenant,  to  whom  he  oifered  the  declaration, 
but  who  refused  to  take  it ;  that  he  then  laid  it  on  a  chair,  and  explained 


(1 )  Doe  d.  Timmint  v.  Roe,  6  DowL  P.  C. 
765. 

(2)  Doe  d.  mats  V,  Roe,  1  H.  &  W.  199. 
Doe  d.  Protheroe  r.  Eoe^  4  Dowl.  P.  C.  385. 

(3)  Doe  d.  Luffy.  Roe,  3  ibid.  575. 

(4)  Anon.  2  Chitt.  182. 

(5)  Doe  d.  fFethereU  v.  Roe,  2  Dowl.  P.  C. 
441. 


(6)  Doe  d.  Emenon  r.  Roe,  6  ibid.  736. 

(7)  Anon.  WoodfiUl  by  Harrison,  791. 

(8)  Doe  d.  Dickinson  y.  Roe^   9  Dowl. 
P.  C.  363. 

(9)  Doe  d.  Smith  v.  Roe,  5  ibid.  254. 

(10)  Doe  d.  Smith  ▼.  Roe,  6  ibid.  629. 
(U)  Doe  d ^v.  Roe,  ibid. 
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the  nature  and  object  of  the  service ;  that  the  tenant  then  left  the  room,   Service  of 
saying  that  he  would  not  take  any  paper  from  the  deponent  or  any  other  ^'claratiok. 
person  on  the  part  of  the  lessor.  (1 ) 

If  the  ten^t  in  possession  fraudulently  prevent  a  complete  and  regular   Preventing  ser- 
service  of  the.  declaration  in  ejectment,  judgment  may  still  be  obtained   ^^®  ^^  ^™"^- 
against  the  casual  ejector.  (2) 

The  court  will  only  grant  a  rule  nisi  for  judgment  against,  the  casual 
ejector,  where  the  motion  b  grounded  on  an  affidavit  of  the  defendant's 
acknowledgment,  that  he  had  endeavoureU  to  avoid  the  service  of  the  de- 
claration. (S) 

Where  tenants  lock  themselves  up  in  the  premises  sought  to  be  recovered,    Rendering  pre- 
and  access  cannot  be  had  to  them,  it  is  sufficient  service  for  a  rule  nisi  to   ™!®®  macces- 
put  the  declaration  under  the  door,  and  explain  it  aloud  outside.  (4) 

Where  the  tenant  in  possession  had  rendered  the  premises  inaccessible, 
and  had  evaded  personal  service  of  a  declaration  in  ejectment,  service  by 
leaving  it^at  the  counting-house  of  the  tenant  in  possession  was  held  to  be 
sufficient.  (5) 

The  court  granted  a  rule  nisi^  which  was  afterwards  made  absolute.   No  tenant  in 
where  the  house  was  shut  up  and  no  tenant  was  in  possession,  and  the  de-  P^'^"®^^^^'^* 
claration  was  affixed  on  the  most  conspicuous  part  of  the  premises.  (6) 

Personal  service  on  one  of  two  joint  tenants  is  sufficient  (7),  if  such  joint  Where  a  service 
tenancy  appear  on  the  affidavit  of  service.  (8)  iLV^r^^n 

And  service  on  an  under  joint  tenant  is  good  service  on  him  and  a  joint  hia  co- joint  te- 

tenant  (9)  ^^^  **'  tenants. 

The  court  have  granted  a  rule  nisi,  where  the  service  was  on  one  of 
three  tenants  in  possession,  although  the  affidavits  did  not  state  them  to  be 
joint  tenants  (10);  but  notwithstanding  service  on  one  of  several  defend- 
ants is  not  sufficient  to  fix  the  other  defendants,  judgment  may  be  obtained 
against  the  one  served  (11) 

Service  on  one  of  several  tenants  in  possession  is  good  service  on 
both  (12);  but  not  unless  the  affidavit  shews  that  they  are  all  in  posses- 
sion. {13) 

Service  on  one  of  two  joint  tenants,  who  were  also  copartners  in  trade,  is 
not  sufficient  to  entitle  the  plaintiflls  to  judgment  against  the  casual  ejector 
iirthe  first  instance,  but  there  must  be  a  rule  to  shew  cause.  (14) 

Where  a  surviving  joint  tenant,  who  is  the  sole  person  in  possession,  has 
been  served,  the  court  will  only  allow  judgment  to  be  signed  against  him, 
although  the  name  of  the  deceased  joint  tenant  has  been  introduced  into  the 
proceedings.  (15) 

The  tenant  or  tenants  in  possession  may  be  served  with  a  copy  of  the 

•     (1 )  Doed.  Vugery,  Roe,  2  Dowl.  P.  C.  449.  291.     SvHitan  (Lettee  of)  v.  Walthy  1  Jones 

(2)  Doe  d.-  Fnih  v.  Roe,  S  ibid.  569.  (Irish),  264. 

(3)  AnoH,  2  Chitt.  186.  '  (9)  Doe  d.  Hutchinson  v.  Roe,  2  Dowl. 

(4)  Doe  d.   Summers  {Lord)  v.   Roe,   $  P.  C.418. 

Dowl.  P.  G  552.  (10)  Right  d. v.  Wrong,  2  Chitt.  175, 

(5)  Doe  d.  Bamno  v.   Roe,  1  M.  &  G.  (11)  Doe  d.  Murphy  v.  Moore,  ibid.  176. 
^S8.  (12)  Doe  d.  BaUey  v.  Roe,  1  B.  &  P.  369. 

(6)  Doe  d.  HeU  v.  Roe,  2  Chitt  178.  (13)  Doed.  Bromhys,  Roe,  1  Chitt.  141. 

(7)  Doe  d.  WiUiamsan  y.  Roe,  10  Moore,  (14)  Doe  d.  Field  v.  Roe,  2  ibid.  174. 
493.,  et  vide  Anon.  Lofi^  301 .  &  P.  Anon.  ibid.  176. 

(8)  Doe  d.  GaskeU  v.  Roe,  3  Tycw.  84.  (15)  Doe  d.  Hewsm  v.  Roe,  5  Dowl.  P.  C. 
Doe  d.   Cbthier  v.   Roe,    6  Dowl.   P.  C  404. 
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declaration  personally  at  any  place ;  and  where  premises  demised  on  lease 
to  one  person,  who  has  underlet  to  others,  it  is  necessary  to  serve  ail  the 
under-tenants  with  a  copy.  (1) 

Where  the  tenant  goes  abroad,  and  it  does  not  appear  that  he  will  return, 
the  court  will  grant  a  rule  nisi  for  judgment  against  the  casual  ejector, 
when  the  service  has  been  effected  at  the  premises  on  a  servant  of  the 
tenant.  (2). 

Judgment  may  be  signed  against  the  casual  ejector,  where  the  service  was 
upon  the  wife  of  the  tenant  in  possession  who  had  left  this  kingdom,  and 
was  settled  abroad.  (S) 

In  an  ejectment  for  non  payment  of  rent,  the  court  will  allow  a  substi- 
tution of  service  as  to  A.  B.,  the  heir  at  law  of  the  deceased  tenant,  A.B. 
having  gone  to  America,  and  the  ejectment  having  been  served  upon  his 
mother,  who  had  remained  in  possession  of  the  premises  and  paid  rent 
after  the  death  of  the  tenant  (4) 

Where  a  person  appearing  to  have  an  interest  is  resident  abroad,  the 
court  will  not  make  a  rule,  that  affixing  a  copy  of  the  declaration,  &c.  on 
the  premises  shall  be  deemed  good  service,  unless  it  be  shewn  that  there  is 
no  person  acting  as  his  agent,  or  managing  his  property  in  this  country,  on 
whom  it  may  be  served  for  him.  (5) 

In  ejectment,  personal  service  upon  a  tenant  who  resides  abroad,  is  suffi- 
cient to  obtain  judgment  against  the  casual  ejector.  (6) 

If  a  tenant  in  possession  leave  this  country  and  reside  abroad  for  the  pur- 
pose of  avoiding  his  creditors,  and  the  premises  be  chained  with  an  annuity 
to  the  lessor  of  the  plaintiff^  to  whom  a  right  was  reserved  to  enter,  receive 
the  rents,  and  sell,  judgment  cannot  be  obtained  against  the  casual  ejector 
on  an  affidavit,  that  a  declaration  was  duly  served  on  the  premises,  and  a 
copy  thereof  affixed  to  the  outer  door;  nor  can  the  service  of  the  declaration 
on  the  solicitor  of  such  tenant  be  deemed  good,  unless  he  resided  abroad  for 
the  express  purpose  of  avoiding  such  service.  (7) 

Where  the  tenant  has  absconded,  the  affidavit  must  state  that  a  copy  of 
the  declaration  was  left,  as  well  as  affixed,  on  the  premises,  and  that  the 
deponent  had  used  due  means  to  find  out  such  tenant's  residence,  and  that 
he  verily  believes  he  has  absconded.  (8) 

Where  service  of  a  declaration  in  ejectment  was  made  at  a  house  where 
it  was  sworn  it  was  believed  the  tenant  was,  but  was  denied  for  the  purpose 
of  avoiding  the  service,  the  court  granted  a  rule  nisi  for  judgment  against 
the  casual  ejector.  (9) 

Where  a  tenant  in  possession  keeps  out  of  the  way  to  avoid  being  served, 


(1)  Doe  d.  DarUngUm  (Lord)  v.  Coek,  4 
B.  &  C.  259.  In  ejectment  on  the  title, 
where  other  parties  besides  the  defendant  are 
in  possession,  against  whom  a  judgment  by 
default  has  been  obtained,  it  is  not  requisite 
to  prove  the  service  of  the  declaration  in 
ejectment  on  those  parties,  in  order  to  re- 
cover against  the  defendant  Doe  d.  Leslie 
V.  Ecdetj  2  Jebb  &  Symes  (Irish),  463. 

(2)  Doe  d.  Mather  v.  Eoe,  5  DowL  P.  C. 
552; 

(3)  Doe  v.  Aoe,  ]  D.  &  R.  514. 

(4)  Lowland  d.  CcMough  v.  Thrttstoutf  1 
Hudson  &  Brooke  (Irish),  44. 


(5)  Ridge  d.  Damley  (Earl)  v.  Tkrutt^ 
out,  ibid.  408. 

(6)  Doe  d.  Damea  v.  Woodrojfe,  7  Dowl. 
P.  C.494. 

(7)  Roe  d.  Fenwick  v.  Doe,  3  Moore,  576. 
In  order  to  bar  the  rights  of  a  tenant  by  an 
ejectment  for  non  payment  of  rent,  a  sum- 
mons in  ejectment  ought  to  be  served  on 
him,  though  he  be  not  resident  on  the  landa. 
St^^  {Leesee  of)  v.  Raymond,  1  Hayes 
(Irish),  6. 

(8)  Doe  d.  Taring  v.  Roe,  1  Chitt.  506. 

(9)  Doe'd.  Tumcroft  v.  Roe,  1  H.  &  W. 
371. 
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a  rule  nisi  for  judgment  may  be  obtained  by  a  Bervice  on  the  agent  of  the  Skrvicx  or 
tenant  on  the  premises,  (1 )  Declaeation. 

A  rule  for  judgment  was  made  absolute  on  an  affidavit  which  stated,  that 
service  had  been  made  on  a  person  believed  to  have  been  left  in  possession 
by  the  tenant,  who  was  out  of  the  way^  and  also  on  his  attorney ;  and  that 
a  letter  was  sent  by  the  twopenny  post,  according  to  the  attorney's  direction, 
to  the  tenant's  last  place  of  abode.  (2) 

Where  the  tenant  in  possession  absconds,  and  there  is  no  person  at  the 
house,  service  by  affixing  it  to  the  door  is  good.  (3) 

A  declaration  stuck  up  in  the  gateway  of  the  tenant's  premises  is  not  suf- 
ficient, unless  it  be  sworn  that  the  defendant  kept  out  of  the  way  to  avoid 
being  served  (4) ;  and  in  order  to  obtain  a  rule  nisi,  it  is  not  sufficient  to 
shew  that  the  lessor  of  the  plaintiff  had  been  unsuccessful  in  two  attempts 
to  find  the  defendant  at  his  dwelling»house,  and  had  therefore  stuck  up  the 
declaration  on  the  premises.  (5) 

Where  it  does  not  sufficiently  appear,  that  there  are  no  tenants  in  posses-  Where  it  does 
sion  of  premises  held  under  a  lease,  and  although  service  may  have  been  ^^^  sufficiently 

*  »  o  ^  appear  that 

effected  on  a  servant  at  the  house  of  the  lessee^  not  part  of  the  premises  in  there  are  no 
dispute,  and  a  copy  stuck  on  the  premises  in  question,  the  court  will  not  tenants  in  pos- 
grant  judgment  against  the  casual  ejector.  (6) 

Where  a  tenant  in  possession  was  personated  at  the  time  of  service  by  an-  Personation. 
other,  who  accepted  the  service  in  her  name,  it  was  held  to  be  a  good  service 
on  the  tenant  herself.  (7) 

Service  of  a  declaration  in  ejectment  on  a  person  not  named  therein  as  On  a  person 
tenant  in  possession,  is  not  sufficient  (8)  teiLnr^  ** 

Service  on  a  person  whom  the  deponent  believed  to  be  the  tenant  in  pos- 
session is  bad,  if  the  notice  be  not  addressed  to  such  person.  (9) 

Service  on  one  of  two  tenants  in  possession,  with  another  service  on  that 
tenant  for  the  other,  and  an  explanation  given,  is  not  good.  (10) 

Where  a  tenant  in  possession  was  very  unwell,  and  afterwards  died,  and  Tenant  dying 
a  declaration  in  ejectment  was  served  on  a  person  at  the  house  where  he  was  hbTserrwir  ^" 
staying  on  the  day  of  his  death,  it  was  held  not  to  be  a  good  service.  (11) 

On  motion  for  judgment  against  the  casual  ejector,  if  service  of  declar-  Acknowledg- 
ation  is  to  be  proved  by  the  tenant's  acknowledgment  made  in  term,  it  j»ent  of  service 
must  appear  by  such  acknowledgment,  that  the  service  was  made  before 
term.  (12) 

The  court  granted  a  rule  for  judgment  against  the  casual  ejector,  where 
the  service  had  been  by  leaving  the  declaration  with  the  turnkey  of  the 
prison  in  which  the  tenant  in  possession  was  confined^  with  directions  to  give 
it  to  him,  and  the  tenant  had  acknowledged  that  he  had  received  it  before 
the  first  day  of  the  term.  (13) 

(1)  Doe  d.  Morpeth  v.  Roe,  3  Dowl.  P.  C.         (8)  Doe  v.  Roe,  2  Tyrw.  280. 
577.  (9)  Doe  v.  BadHUe,  1  Chitt.  215. 

(2)  Jwm.  2  Chitt  179.  (10)  Doe  d.  Ebooody.  Roe,  3  Moore,  578. 
(8)  SprigkOy  d.  CoUins  v.  Dunch,  2  Burr.         (11)  Doe  d.  Hartford  v.  Roe,  1  H.  &  W. 

1116.      S.  P.  Anon,  Lofft,  266.  273.     Doe  352. 

d.  Hindu  v.  Roe,  3  M.  &  W.  279.  (12)  Doe  d.  Marshall  v.  Roe,  2  A.  &  £. 

(4)  Anon,  1  Chitt.  505.  n.  588.     4  N.  &  M.  553.     Doe  d.  Finch  y.  Roe, 

(5)  Ibid.  5  Dowl.   P.   C.  225.      Doe   d.    Martin  v. 

(6)  Doe  d.  Burrowe  v.  Roe,  7  Dowl.  P.  C.  Roe,  1  H.  &  W.  46. 

326.  (13)  Doed.  Harrit  v.  Roe,  2  Dowl.  P.  C. 

(7)  Fenn  d.  Tyrrell  v.  Denn,  2  Burr.  1181.     607. 
Doe  d.  WdOter  v.  Roe,  I  Price,  399. 


use 


EJECTMENT. 


SxRTicB  or 

DXCLAEATION. 


Teustxks  op  ▲ 
di88xntxno 

MXCTXNO- 
HOU8X. 

WlPK  OP  Te- 
KAlfT. 


Wife  of  the 
brother  of  the 
tenant. 


Service  on  a 
woman  repre- 
senting herself 
to  be  the  wife 
of  the  tenant  in 
possession. 


Service  of  a  declaration  in  ejectment  upon  the  tenant's  daughter  before 
the  term,  and  an  acknowledgment  by  the  tenant  within  the  term,  was  held 
sufficient  to  ground  a  motion  for  judgment  against  the  casual  ejector.  (I) 

Service  in  the  name  of  the  tenant,  on  a  person  representing  himself  to  be 
in  possession  for  another,  then  temporarily  absent,  and  who  afterwards  ac- 
knowledges an  apprisal  of  the  service,  is  sufficient  to  obtain  judgment  against 
the  casual  ejector.  (2) 

Service  on  a  person  who  asserts  that  he  is  owner,  and  that  there  is  no 
tenant  in  possession,  is  insufficient.  (3)  Nor  will  the  court  on  such  service 
grant  a  rule  to  shew  cause.  (4) 

Where  the  service  is  on  a  servant  of  the  tenant  in  possession,  and  the 
latter  afterwards  acknowledges  the  receipt^  the  affidavit  to  ground  the 
motion  for  judgment  should  state,  when  such  acknowledgment  was 
made.  (5) 

In  an  ejectment  to  recover  a  dissenting  meeting-house,  service  on  the 
trustees  and  at  the  house  is  sufficient  for  a  rule  nisi,  and  service  of  the  rule 
on  the  trustees  is  sufficient  for  a  rule  absolute.  (6) 

Service  on  the  wife  of  the  tenant  in  possession  is  good  (7) ;  and  it  may 
be  served  on  the  wife,  either  on  the  premises,  or  at  the  husband's  house 
elsewhere  (8) ;  but  it  should  appear  she  is  living  with  her  husband  at  the 
time.  (9) 

Where  there  was  service  of  a  declaration  in  ejectment  on  the  wife  of -the 
brother  of  the  tenant  on  the  premises,  who  afterwards  said  she  should  go  and 
see  the  tenant,  and  she  next  day  left  the  premises,  the  court  granted  a  rule 
nisi  for  judgment  against  the  casual  ejector.  (.10) 

Service  on  the  wife  of  the  defendant  '<  near  the  premises"  (11)^  in  a  shed, 
where  the  husband  carried  on  his  business,  although  not  forming  part  of  the 
premises  sought  to  be  recovered,  but  closely  adjoining  them  (12);  service 
at  the  dwelling-house,  to  recover  possession  of  stables  (13);  on  the  pre- 
mises^ although  a  copy  of  the  declaration  is  not  left  with  her,  she  refusing 
to  take  it  (14) ;  and  when  she  prevented  the  person  serving  it  from  giving 
an  explanation,  or  reading  it  over  (15),  have  respectively  been  held  to  be 
good  service. 

Where  the  service  is  on  the  wife  on  the  premfses  it  is  sufficient^  though 
it  be  not  shewn,  that  the  husband  and  wife  were  living  together.  (16) 

Service  on  the  premises  on  a  woman,  representing  herself  to  be  the  wife 
of  the  tenant  in  possession,  and  so  reputed  to  be,  and  who* was  living  with 
the  tenant,  was  held  sufficient  for  a  rule  nisi,  (17) 


(1)  jyoed. Smith y.Roe,4Dow\,F,C.26S. 

(2)  Doe  d.  Walker  ▼.  Roe,  1  Price,  399. 

(3)  Doe  d.  DaviM  ▼.  Roey  I  Price's  P.  C.  1 1. 

(4)  Ibid. 

(5)  Anon.  2  Chitt  187. 

(6)  Doe  d.  Gray  t.  Roe,  7  Dowl.  P.  C. 

700. 

(7)  Goodriyht  d.  WaddingUm  ▼.  Thrustovt, 

2  W.  Black.  800. 

(8)  Doe  d.  Morland  v.  BayU—,  ^  T.  R. 
765.  Doe  d.  Wingfidd  v.  Roe,  1  Dowl. 
P.  C  693.  Oatee  d.  ChcUterton  v.  Coatee, 
cit.  6  T.  R.  765.  Doe  d.  Baddam  ▼. 
Roe,  2  B.  &  P.  ^.  Doe  d.  Southampton 
{Lord)  ▼.  Roe,  1  Hodges,  24. 


(9)  Doe  d.  Bo^ott  ▼.  Roe,  7  Dowl.  P.  C 
463. 

(10)  Doed.^ic66ar</v.i2oe,  1H.&W.371. 

(11)  Doe  d.  Bath  {Marquie  of)  v.  Roe,  7 
Dowl.  P.  C.  692. 

(12)  Doe  V.  Rol,  1  ibid.  67. 

(13)  Doe  d.  Graefy.  i2oe,  6ibid.  456. 

(14)  Doe  d.  Naeh  ▼.  Roe,  8  ibid.  305. 

(15)  Doe  d.  George  ▼.  Roe,  3  ibid.  541. 
Doe  d.  Neale  v.  Roe,  2  WUs.  263.  Doe  d. 
Courthorpe  v.  Roe,  2  Dowl.  P.  C.  441. 

( 1 6)  GoodHtle  d. v.  BadtitU,  1  Chitt. 

499.     4  Taunt.  820. 

(17)  Doed.  Bremner^,  Roe,  8  Dowl.  P.  C. 
135.     Doe  d.  Walier  v.  i?oe,  4  M.  &  P.  11. 


EJECTMENT.  14S7 

Service  in  eiectment  on  the  wife  of  the  tenant  in  possession  on  the  pre-  Sk»vici  op 

IjECIiA&ATIOXf 

mises  is  sufficient^  although^  from  the  conduct  of  the  tenant  and  his  wife,       , 

his  Christian  name  is  not  stated  in  the  notice  at  the  foot  of  the  declar-   Christian  name 
#>*:^«   /i\  of  husband 

^^'On.(l)  wrongly  spelt. 

Service  of  a  declaration  in  ejectment  on  the  wife  of  the  son  of  the  tenant  y^-^f^  ^f^^^^  ^^ 
of  the  premises  was  held  to  be  sufficient  to  grant  a  rule  nisi  for  judg-*  of  the  tenant, 
ment  against  the  casual  ejector,  where  it  appeared,  that  the  tenant  was  in 
America,  and  that  his  son  managed  his  business.  (2) 

The  mere  acknowledgment  of  the  wife  of  the   tenant  in   possession   Insufficient ser- 
that  she  had  received  a  declaration  in  ejectment,  will  not  bind  the  hus-  ***^®  ^^  ^*^®' 
band.  (3) 

A  declaration  and  notice  in  ejectment  having  been  nailed  upon  the  door 
of  the  premises,  the  tenant's  wife  called  upon  the  person  who  had  attempted 
to  serve  the  ejectment,  and  requested  to  know  what  she  was  to  do  with  the 
paper ;  he  explained  it  to  her,  and  recommended  her  to  go  to  the  plain- 
tiff's attorney;  she  replied,  she  would  see  her  husband  immediately,  and 
recommend  him  to  do  so:  —  It  was  held,  that  this  was  not  a  good 
service.  (4-) 

Service  in  ejectment  on  the  wife  of  the  tenant  in  possession,  it  not  being 
sworn  that  it  was  on  the  premises,  or  at  her  husband's  house.  If  the 
service  be  not  nuide  on  the  premises,  it  is  not  sufficient  unless  it  is  stated 
that  she  was  living  with  her  husband  (5) ;  and  service  on  a  woman  repre- 
senting herself  to  be  the  wife,  not  stating  deponent's  belief  that  she  was  so, 
was  held  insufficient  (6) 

The  court  will  not  allow  a  wife's  declaration,  with  respect  to  her  husband 
being  out  of  the  way  to  avoid  being  arrested  or  annoyed,  to  be  used  for 
the  purpose  of  obtaining  judgment  against  the  casual  ejector.  (7) 


11.  Affidavit  of  Service.  Affidavit  op 

Ssavicx. 

The  affidavit  must  state  the  period  at  which  the  declaration  was  served ;  Matxkial  Al- 
on  whom ;  and  the  mode  in  which  the  service  was  made.  leoatioms. 

It  is  essentially  requisite,  thdt  the  affidavit  be  positive ;  because  no  one 
should  be  evicted  from  possession  without  a  positive  affidavit,  on  which,  if 
it  hefalse^  the  person  who  made  it  may  be  legally  and  effectually  subjected 
to  the  penalties  of  perjury.  (8) 

After  the  declaration  is  delivered,  the  person  who  delivered  it  must  make  Br  whom  to 
an  affidavit,  except  in  the  case  of  a  vacant  possession,  that  he  delivered  to  '*  made. 
the  tenant  or  his  wife,  &c.  a  true  copy  of  the  declaration,  and  read  or  ex- 
plained to  him  the  notice  annexed  thereto. 

(1)  Doe  d.  Jfame  v.  Hoe,  2;DowI  P.  C.  2  C.  &  J.  202.     2  Tyrw.  211.       Jenny  d. 
517.  Preston   v.   Cuttt,    1   N.  R.  SOS.      Doe   d. 

(2)  Doe  d,  PotUr  v.  Roe,  2  Scott,  378.  Mingay  v.  Roe,  6  Dowl.  P.  C.  182.      Right 

(3)  Goodtitle  d.  Read  v.  Badtitk,  1  B.  &  d.  BomedU  v.  Wrong,  2  D.  &  R.  84. 

P.  384.     1  Chitt.  499.  (6)  Doe  d.  iSimmont  v.  Roe,  1  Chitt.  228. 

(4)  Doe  d.  Briggs  v.  Roe,  2  C.  &  J.  202.  (7)  Doe  d.  Hllson  v.  Smith,  3  Dowl.  P.  C. 
2  Tyrw.  211.     1  Dowl.  P.  C.  31 2.  37p. 

(5)  Doed.  WiOianu  v.  Roe,  2  DowL  P.C.  (8)  Anon,  I  Barnard.  330.      Goodtitle  v. 
89.    S.  P.  Doe  d.  Brigge  ▼.  Roe,  1  ibid.  312.  Davie,  ibid.  129. 


1438  EJECTMENT. 

AmoATfT  OF  If  the  affidavit  be  made  by  a  penon  who  saw  the  declaration  served,  and 
^'*^'^''  heard  it  explained  to  the  tenant  in  possession,  it  is  sufficient  (1) 

In  Doe  V.  Roe  (2)  a  rule  nisi  was  granted,  where  the  affidavit  was 
jointly  made  by  the  person  who  served  the  declaration  and  the  housekeeper 
of  the  tenant  in  possession,  the  former  stating  a  service  on  the  latter  with 
the  proper  explanation,  and  the  latter  stating  that  she  had  delivered  the 
declaration  to  her  master. 
How  xKTiTLED.      Thc  affidavit  should  be  entitled  in  the  court  where  it  is  sworn. 

The  affidavit  should  not  be  intituled  in  the  real  names  of  the  defend- 
ants (3),  but  with  the  names  of  the  nominal  plaintiff,  on  the  demise  of  his 
lessor,  or  several  demises  of  his  lessors,  if  more  than  on^  against  the 
casual  ejector.  (4) 

Where  the  declaration  was  entitled  *'  Doe  on  the  demise  of  A»  and  B* 
V.  B,y*  and  the  affidavit  of  service  was  entitled  ** Doe  on  the  demise  of 
B,  and  A.  v.  J9.,"  it  being  a  clerical  mistake :  a  rule  for  judgment  against 
the  casual  ejector  was  granted.  (5) 

Where  the  declaration  in  ejectment  contains  both  joint  and  several  de- 
mises, it  is  sufficient  to  entitle  the  affidavit  on  motion  for  judgment  as 
being  on  the  several  demises  of  all  the  lessors  of  the  plaintiff,  without 
noticing  which  are  joint  and  which  several.  (6) 

But  if  on  several  demises  an  affidavit  of  service  be  entitled  "  Doe  d.  C 
V.  Roe^"  it  is  insufficient  (7) 
Omitting  the         The  period  at  which  the  service  was  made  must  be  shewn.    Thus,  an 
^'^^'wM  made"   ^^^^^^^  ^^  service  in  ejectment  omitting  the  year,  is  insufficient  (8) 
The  word  ^  ^^  affidavit  of  service  of  a  declaration  in  ejectment,  the  word  *'  served  " 

•^serred*'  not  is  not  indispensably  necessary,  if  it  appear  from  the  affidavit,  that  it  has 
"^*^*"y  been  duly  served.  (9) 

^  If  the  declaration  be  served  on  the  tenant,  it  must  appear  clearly  from 

Mods  of  vtat-  ^  rr  j 

iNo  THK  Sea-  the  affidavit  that  the  person  who  was  the  object  of  the  service  was  the 
▼icxoN  Tx-  tenant  in  possession  (10);  but  judgment  against  the  casual  ejector  may, 
THx  Members  under  special  circumstances,  be  obtained  on  an  affidavit  swearing  the 
OF  HIS  Family,  service  to  have  been  on  the  tenant  in  possession,  "  as  the  deponent  be- 

lieves."  (11)    An  affidavit  of  service  on  the  tenant,  without  shewing  him  to 
be  in  possession,  or  a  service  on  the  **  person  in  possession,"  or  *<  who 
appeared  to  be  in  possession,"  or  *<  occupier,"  or  that  he  has  paid  rent, 
'<  and  therefore"  is  the  tenant  in  possession,  is  insufficient  (12) 
Persona)  ser-  An   affidavit  stating  the   deponent  to  have  **  personally  served  J.  T.^ 

(1)  GoodtiOn  d.  Wankkn  y.  SadUtle,  2  B.         (5)  Doe  d.  fForthinffttm  y.  JSutctur,  ibid. 
&  P.  120.  174. 

(2)  2  Dowl.  P.  C.  198.     If  the  fiu;ts  of        (6)  Doe  d.  JSaries  y.  Roe,  5  Dowl.  P.  C. 
the  case  are  special,  the  usual  course  is  to  447. 

move  for  a  rule  to  shew  cause  why  the  ser-  (7)  Doe  d.  Coutint  y.  Roe,  7  ibid.  53. 

vice    should  not  be   deemed  good.       The  (8)  Doe  d.  Foster  v.  R^  8  ibid.  784. 

motion  may  be  made  even  before  the  service,  (9)  Doe  d.  JenAitu  v.  Roe,  5  ibid.  155. 

on   an  affidavit  stating    the   circumstances  (10)  Doe  d.  fFaJker  v.  Roe,  1  Price,  399. 

that  are  likely  to  occur,  and  applying  for  Anon.  1  Chitt  118.  (a.)     Doe  d.  Talboe  v. 

a  rule  to  shew  cause,  why  service  of  such  Roe,  1  H.  &  W.  36. 

a  nature  should  not  be  sufficient     Adams  (11)  Doe  d.  George  v.  Roe,  3  Dowl.  P.  C. 

on  Ejectment,  243.      Methold  v.  Noright,  1  22. 

W.  Black.  290.      GuUiver  v.  Wagttaff,  ibid.  (12)  Doe  v.   Roe,  1    Chitt  575.     Tldd, 

317.  1215.      Doe   d.  Jaekaom   v.   Roe,   4  Dowl. 

(3)  Tidd,  121 5.  P.  C.  609.     Doe  v.  Roe,  2  C.  &  J.  45. 

(4)  i^Mon.  2Chitt  181. 


EJECTMENT.  1439 

W,  E.,  J.  E.,  and  C.  T.,  the  four  tenants  in  possession,  with  true  copies  of  Affidavit  of 
the  declaration/'  is  not  sufficient,  but  each  should  be  sworn  to  have  been        ^'^'' 


personally  served.  (1)  vice  should  be 

The  affidavit  of  service  of  a  declaration  in  eiectment  on  an  administratrix  ^^^^^  ^' 
must  call  her  tenant  in  possession,  and  state  that  the  property  was  lease*  ^^i^^ 
hold.  (2) 

Where  the  lessors  of  the  plaintiff  are  described  to  be  executors,  the  Executors, 
affidavit  of  service  need  not,  in  stating  the  name  of  the  cause,  notice  the 
character  of  the  lessors  stated  in  the  declaration.  (3) 

If  the  affidavit,  upon  which  the  rule  to  shew  cause  is  grounded,  states  Instrument  of 
that  the  instrument  of  demise  was  executed  by  the  tenant,  it  is  sufficient  (4)  f^J^i,**'^^ 

If  the  declaration  has  been  served  on  several  tenants,  in  possession  of  nant. 
different  parts  of   the  premises,  there  should  be  one  or  more  affidavits  Service  on  te- 
stating  the  service  on  each  of  them.  "*"? '"  fj' 

.  session  of  air- 

If  they  were  all  served  by  one  person  on  the  same  day,  a  single  affidavit  ferent  parts  of 
of  service  is  sufficient,  stating  generally  that  he  personally  served  A.,  B.,  C,  *be  premises. 
D.,  &c.  tenants  in  possession,  &c ;  but  otherwise  there  should  be  several 
affidavits,  stating  the  service  on  each  particular  tenant. 

Where  the  declaration  has  been  served  on  one  of  several  persons  in 
possession  of  the  same  premises,  as  joint  tenants,  &c  or  co-partners  in 
trade  (5),  the  affidavit  must  state  that  they  are  all  tenants  in  possession  (6), 
though  it  does  not  seem  to  be  necessary  to  describe  them  as  joint  tenants 
or  tenants  in  common.  (7) 

Where  the  declaration  is  served  on  the  wife  of  the  tenant,  it  must  When  served 
appear  by  the  affidavit  that  she  was  his  wife,  or  at  least  that  the  party  ^"  ' 
believed  her  to  be  so :  an  affidavit  of  the  service  of  the  declaration  upon  a 
tcoman  on  the  premises,  who  represented  herself  to  be  the  wife  of  the 
tenant  in  possession,  without  adding  that  the  deponent  believed  her  to  be 
so,  is  insufficient.  (8)  An  affidavit  that  deponent  did  serve  A.  B.  tenant 
in  possession,  or  C.  his  wife,  is  not  sufficient,  it  not  being  certain  as  to 
either.  (9) 

The  affidavit  must  also  state,  that  the  wife  was  served  on  the  premises, 
or  at  her  husband's  dwelling-house ;  or,  if  served  off  the  premises,  that  she 
and  her  husband  were  living  together  as  man  and  wife  at  the  time  of 
service.  (10) 

Where  the  tenant  or  his  wife  cannot  be  found,  the  affidavit  should  state   Where  tenant 
that  a  copy  of  the  declaration  was  delivered  and  explained  to  a  relation  or  **'  **;■  ^''®  *^"' 

not  be  scf  vco 

servant,  or  other  person  on  the  premises,  and  that  the  tenant  afterwards 

(1)  Doe  d.  Lem  v.  Roe^  7  Dowl.  P.  C.  affidavit  of  the  procen-server  stating  that  a 
102.  true  copy  of  the  declaration  in  ejectment 

(2)  Doe  d.  Riffhy  v.  JRoe,  1  H.  &  W.  had  been  served  on  a  party  cannot  be  con- 
S68.  troverted  on  motion.      Long  d.  EnnisAiUen 

(S)  Doe  d.  JeHk9  v.  Roe,  2  Dowl.  P.  C.  (Earl  of)  v.  I%ru$toMt,  1  Hudson  &  Brooke 

55,     S.  C.  nom.  Doe  v.  Boe,  3  Tyrw.  602.  (Irish),  359. 

(4)  Jack  d.  Spollen  v.  TTiriutout,  I  Hud*  (5)  Doe  d.  Field  y.Roe,  2  Chitt.  174. 

son   &  Brooke  (Irish),   354.      Where    an  (6)  Tidd,  1217. 

action  of  ^ectment  is  brought  against  several  (7)  Ibid.     Doe  d.  Field  v.  Roe,  2  Chitt 

tenants,  on  a  motion  for  judgment  against  174. 

the  casual  ejector,  the   names  of  all   the  (8)  Doe  d.  SimmonM  v.  Roe,  1  ibid.   228. 

tenants,  should  be  introduced  into  the  copy  (9)  Tidd,  1216. 

of  the    declaration  and   notice  which  are  (10)  Goodtitle  d, ''^— v,  Badiitle,  I  CliiiU 

attached  to  the  affidavit  of  service.     Doe  d.  499.  (a. ) 
Ludford  v.  Rm,  8  DowL  P.  C.  500.     The 


1440  EJECTMENT. 

Apfidavit  OP     acknowledged  the  receipt  of  it(l),  an  acknowledgment  by  the  wife  not 
^"'^'"-  being  sufficient  to  bind  her  husband.  (2) 

Where  tenant  In  case  the  tenant  or  his  wife  refuse  to  accept  a  copy  of  the  declaration 
orhis  wife  re-  ^hen  tendered,  the  affidavit  should  state  the  tender  and  refusal,  and  that 
the  declaration.  ^^^  notice  was  read  over  and  explained  to  them,  and  a  copy  of  the  declar- 
ation and  notice  left  on  the  premises,  or  put  through  a  window. 
Tenant  keeping  Where  the  tenant  absconds,  or  keeps  out  of  the  way  to  avoid  being 
?"*  ^^'^aI  ^'^    served,  it  is  not  sufficient  to  state  in  the  affidavit  that  the  defendant  called 

to  avoid  being  «»       i    i      j     i         • 

served.  &t  the  tenant  s  house,  and,  not  finding  him  at  home,  affixed  the  declaration 

on  the  most  conspicuous  part  of  the  premises ;  but  it  should  be  shewn,  that 

the  deponent  made  diligent  inquiry  after  the  tenant  without  effect,  and 

that  he  verily  believes  he  has  absconded,  or  keeps  out  of  the  way,  to  avoid 

being  served  with  a  declaration  (S) ;  and  it  must  also  be  stated,  that  a  copy 

of  the  declaration  has  been  left  as  well  as  affixed  on  the  premises.  (4) 

£xrL4NATioM         If  thc  tcuaut  in  possession  reads  over  and   says  he  understands  the 

^      '^^       nature  and  6bject  of  a  declaration  in  ejectment,  it  is  not  necessary  for  the 

tenant  person  serving  it  to  read  it  over  or  explain  it  (5)  ;  but  the  notice  should  be 

read  over  and  explained  to  the  tenant  (6) :  but  where  it  appeared  by  the 

affidavit,  that  the  declaration  was  not  read  over  or  explained  to  the  tenant, 

but  that  he  subsequently  acknowledged  he  had  received  it,  and  knew  what 

it  was,  it  was  held  to  be  sufficient  (7) 

It  is  now  held,  that  it  will  suffice  to  read  it  over  without  explaining  it,  or 

to  explain  it  without  reading  it  over  (8)^  either  to  the  tenant  or  to  his  wife. 

Explanation  of  the  notice  will  be  dispensed  with  if  the  party  go  away  and 

refuse  to  hear  the  process-server  (9\  or  that  he  turned  him  out  of  the  house.  (1 0) 

Where  it  became  necessary  to  employ  an  interpreter,  in  order  to  explain 

to  the  tenant  the  object  of  the  declaration  in  ejectment,  but  who  was  not 

upon  oath  :  —  It  was  held,  that  the  explanation  was  sufficient  to  entitle  the 

lessor  of  the  plaintiff  to  sign  judgment  (11) 

Affixing  copy         An   affidavit  stating  the  affixing  of  a  copy  of  the  declaration  on  the 

*  of  declaration     premises  is  insufficient,  if  it  be  not  shewn  that  the  copy  was  affixed  upon 
on  premises.  m  ^  sr 

the  most  conspicuous  part  of  the  premises ;  and  where  it  was  not  affixed 

upon  a  dwelling-house,  that  there  is  no  dwelling-house  on  the  premises.  (12) 

Where  affidavit       Where  an  affidavit  of  service  in  ejectment  appears  defective,  a  party  who 

appears  defeo-     y^^  j^g^j^  served  cannot  take  advantage  of  the  defect  before  judgment  is 

marked.  (13) 
Thi  Jurat.  The  jurat  of  this,  like  that  of  other  affidavits,  must  state  the  day  on  which 

it  was  sworn ;  and  if  the  affidavit  be  sworn  before  a  commissioner,  and  the 
day  omitted,  the  jurat  must  either  be  amended  by  inserting  it,  and  the  affi- 
davit re-sworn,  or  an  affidavit  produced  on  the  part  of  the  commissioner,  as 
to  his  recollection  of  the  day  when  it  was  sworn.  (14) 

Affidavits  may  be  sworn  before  the  attorney  in  the  cause.  (15) 

(1)  Doe  d.  Habey  v.  Roe,  I  Chitt  100.        (9)  Doe   d.  Neale  v.   Boe,  3  Wilfc  263, 
Righi  d.  Freeman  v.  Roe,  2  ibid.  180.  Doe  d.  George  v.  Roe,  3  Dowl.  P.  C.  541. 

(2)  Tidd,  1211.  (10)  Doe  d.  Frith  v.  Roe,  S  Dowl.  P.  C. 
(S)  Doe  d.Loven  v.  Roe,  1  Chitt.  506.           569.     Doe  d.  Forbes  ▼.  Roe,  2  ibid.  452. 

(4)  Doe  d.  Tarluy  v.  Roe,  ibid.       Tidd,         (11)   Doe  d.  Probert  ir.  Roe,  3  ihkd.  3S5. 
1217.  (12)  Ridge  d.  Darrdeg  (Earl)  v.  Tlnuf- 

(5)  Doe d,Jonee  v.  Roe,  1  Dotrl.P.C.  518.  ota,  I  Hudson  &  Brooke  (Irish),  408. 

(6)  Doe  d.  Wade  v.  Roe,  6  ibid.  51.  (13)  Gabbett  (Leteee  of)  ▼.  Ejedor,  1  Al- 

(7)  Anon,  2  Chitt  184.  cock  &  Napier  (Irish),  184. 

(8)  Doe  V.  Roe,  1  Dowl.  P.  C.  428.     Doe         (14)  Doe  v.  Roe,  I  Chitt  228. 

d.  Downet  v.  Roe,  4  ibid.  565.  ( 1 5)  Doe  d.  Co(^r  v.  Roe,  2  Y.  &  J.  284. 
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12.  Judgment  aoaikst  casual  Ejector. 

If  the  tenant  upon  whom  the  declaration  and  notice  were  served,  do  not  Judomikt 
make  himself  a  party  to  the  action^  that  is,  unless  he  in  due  time  enter  into  bojll'Skctor. 
the  common  consent  rule  to  confess  lease,  entry,  ouster,  and  possession, 
the  plaintiff  becomes  entitled  to  judgment  by  default  against  the  casual 
ejector. 

In  order  to  obtain  this  object,  the  lessee  of  the  plaintiff  moves  upon  affi- 
davit for  <' judgment  against  the  casual  ejector."  (1) 

By  the  terms  of  the  rule  for  judgment  against  the  casual  ejector,  unless 
the  tenant  in  possession  appear,  and  plead  within  a  certain  time  therein  spe- 
cified, judgment  can  be  entered  for  the  plaintiff,  John  Doe,  against  the  de- 
fendant, Richard  Roe,  by  default 

It  is  not  served  upon  the  tenant,  he  having  already  sufficient  notice  by 
the  service  of  the  declaration  ;  but  still  it  must  be  drawn  up,  and  must  be 
taken  away  from  the  office  within  two  days  after  the  term  in  which  it  was 
movedj  otherwise  it  shall  not  be  drawn  up  or  entered,  nor  shall  any  proceed- 
ings be  had  in  such  ejectment.  (2) 

One  rule  is  sufficient,  although  there  be  several  tenants  (3),  and  although 
the  copy  of  the  declaration  served  upon  each  tenant  had  his  name  only  pre- 
fixed to  it  (4) 

In  order  to  obtain  judgment  against  the  casual  ejector,  it  is  necessary  to 
swear  to  a  service  on  the  ^'  tenant  in  possession ;"  it  is  not  sufficient  to  swear 
to  service  on  a  person  who  appears  from  facts  stated  in  the  affidavit  to  be  in 
point  of  law  the  tenant  in  possession.  (5) 

If  the  judgment  against  the  casual  ejector  be  irregular^  the  court  on  Wheee  Jum- 
motion  will  order  it  to  be  set  aside  with  costs :  and  where  the  judgment  was  JJJj^kot  m""* 
set  aside  for  irregularity,  and  possession  ordered  to  be  restored,  but  the  brjisimx. 
lessor  of  the  plaintiff  who  held  the  possession  absconded,  the  rule  was  in- 
effectual.   The  court  of  Common  Pleas  on  motion  ordered  a  writ  of  resti- 
tution on  behalf  of  the  late  tenants  in  possession.  (6) 

Judgment  if  irregularly  signed  will  be  set  aside  at  the  instance  either  of  the 
tenant  in  possession,  or  landlord^  in  order  to  let  them  respectively  in  to 
plead  (7) ;  but  without  costs,  there  being  no  defendant  (8) 

Though  the  judgment  against  the  casual  ejector  be  regulaty  yet  the  courts 
in  this,  as  in  other  actions,  will  order  it  to  be  set  aside  upon  an  affidavit  of 
merits  and  payment  of  costs ;  as  where  the  landlord's  attorney  had  through 
inadvertence  neglected  to  appear  in  due  time.  (9) 

Judgment  against  the  casual  ejector  was  set  aside,   defence  having 

(1)  FiaeArchb.C.AttPrac.321. respect-         (6)  Tidd,  1224. 

inff  the  practical  mode  of  obtaining  the  affi-  (7)  Doe  v.  Hedget,  4  D.  &  R.  S9S. 

davit  (8)  I^  d.  Viernon  v.  Roe,  7  A.  &  £.  14. 

(2)  It  M.  SI  Geo.  3.  K.  B.  R.  E.  48  (9)  Dobbe  v.  Paeier,  Str.  975.  Doe  d. 
Geo.  3.  C.  P.     Archb.  C.  AtU  Prac.  322.  Troughton  ▼.  Roe,  4  Burr.  1996.     Doe  d. 

(3)  Doe  V.  Roe,  2  Tyrw.  724.  Grocers*  Comp.  ▼.  Roe,  5  Taunt.  205.     Doe 

(4)  Roe  d.  Burlton  v.  Roe,  7  T.  R,  477.  d.  Ingram  v.  Roe,  11  Price,  507.     Doe  d. 

(5)  Doe  d.  JoHe»\.  Roe,  5  Dowl.  P.  C.  Shaw  v.  Roe,  13 ibid. 260. 
226.     Doe  d.  Eraser  v.  Roe,  ibid.  720. 
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been  entered  in  the  Rules'  Officci  though  not  filed,  before  judgment  was 
signed.  (1) 

Where  an  attorney  had  inadvertently  omitted  to  instruct  counsel  to  appear 
within  the  first  four  days  of  term,  the  court  waved  the  irregularity.  (2) 

But  the  court  of  Common  Pleas  refused  to  set  aside  a  judgment  and  exe- 
cution in  ejectment,  in  order  to  let  in  a  person  to  defend,  though  he  made 
an  affidavit  setting  forth  a  clear  title,  and  offered  to  pay  costs.  (3) 

So  where  plaintiff  had  obtained  judgment  and  possession  in  an  undefended 
ejectment,  without  collusion,  and  had  sold  part  of  the  premises^  and  trans- 
ferred the  possession,  that  court  would  not  let  in  the  landlord,  from  whom 
his  tenants  had  concealed  the  ejectment,  to  appear  and  defend  it  on  pay. 
ment  of  costs.  (4) 

But  in  Doe  d.  Butler  v.  Boe  (5),  after  a  writ  of  possession  executed  and 
an  action  for  mesne  profits  commenced,  the  court  set  aside  the  judgment 
and  execution  on  payment  of  all  the  costs  incurred,  at  the  instance  of  the 
landlord,  who,  by  the  mistake  of  his  wife,  had  not  had  the  copies  of  the 
declaration,  which  had  been  served  on  his  tenants,  delivered  to  him. 

In  vacation,  a  judge  at  chambers  on  an  affidavit  of  merits  will  compel  the 
plaintiff  to  accept  a  plea  or  stay  the  proceedings,  provided  he  will  not  wave 
his  judgment  on  payment  of  costs. 

The  mode  of  setting  aside  a  judgment  against  the  casual  ejector  is  by  rule 
of  court,  for  the  party  having  obtained  the  judgment  to  give  up  the  posses- 
sion ;  but  if  the  circumstances  of  the  case  require  it,  the  courts  will  order  a 
writ  of  restitution  to  be  issued.  (6) 

In  a  country  ejectment  the  plaintiff  may  move  fof  judgment  in  the  term 
after  that  in  which  the  tenant  in  possession  is  required  to  appear.  (7) 


Time  op  Ap- 

riARANCX. 


Reg.  Gen.  H. 
T.  4  Vict 


13.  Time  of  Appearance. 

• 

Within  the  time  limited  by  the  rule  for  judgment  against  the  casual 
ejector,  the  defendant,  unless  he  has  obtained  time  to  appear  and  plead, 
which  he  can  do  as  in  other  cases,  must,  if  desirous  to  defend,  enter  an 
appearance,  sign  the  consent  rule,  and  deliver  it  with  his  plea  of  "  not 
guilty." 

If  under  stat.  2  Geo.  2.  c.  19.,  the  motion  to  admit  the  landlord  to  be 
defendant  instead  of  the  tenant  ought  regularly  to  be  made  before  judgment 
is  signed  against  the  casual  ejector  by  the  opposite  party;  and  if  it  be 
delayed  until  after  that  time,  the  court  will  grant  the  motion,  or  not,  at  their 
discretion. 

It  is  ordered  by  Reg.  Gen«  Hilary  Term,  4*  Vict,  <'  that  a  party  entitled 
to  appear  to  a  declaration  in  ejectment,  may  appear  and  plead  thereto  at  any 
time  after  service  of  such  declaration,  and  before  the  end  of  the  fourth  day 
after  the  term  in  which  the  tenant  is  required  by  the  notice  to  appear ;  and 

(1)  Jack  d.  Greer  v.  Ejector,  1  Jebb  &  (4)  GoodtitU  v.  BadtWe,  4  ibid.  820.  Doe 
Symes  (Irish),  92.  d.  Holmes  v.  Darby  (  Gerk),  8  ibid.  538. 

(2)  Doe  d.  Daviet  ▼.  Roe,  6  Dowl.  P.  C.         (5)  2  H.  &  W.  ISO. 

461.  (6)  Adams  on  Ejectment,  259.     Davieg 

(3)  Doe  d.  Ledger  v.  Roe,  3  Taunt  506.,     d.  Povey  v.  Doe,  2  W.  Black.  892. 

et  vide  GoodtitU  v.  BadHile,  4  ibid.  820.  (7)  Doe  d.  Rarih  y.  Roe,  4  fiiog.  N.  C. 
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may  proceed  to  compel  the  plaintiff  to  reply  thereto,  or  may  sign  judgment  ^imk  of  Ar- 

of  non  pros^  notwithstanding  such  plaintiff  may  not  have  obtained  a  rule  for  

judgment  on  such  service  of  declaration ;  and  that  a  plaintiff  who  may  have 
omitted  to  obtain  a  rule  for  judgment  within  the  time  prescribed  by  the 
present  rules  and  practice,  shall  be  entitled,  on  production  of  such  plea,  to 
an  order  of  a  judge  for  leave  to  draw  up  a  rule  for  judgment,  as  of  the  time 
at  which  such  rule  for  judgment  should  have  been  obtained."  (1) 


14.  Appearance  of  Defendant. 

The  appearance  is  either  by  the  tenant  in  possession,  his  landlord,  or  by  Appkauakcs 
both.  o»  Defewdakt. 

Stat  11  Geo.  2.  c.  19.  s.  13.,  after  reciting  that  great  inconveniences  had  Stat,  li  Geo. 
frequently  happened  to  landlords  by  their  tenants  secreting  declaration  in  ^-  c.  19.  s.  is. 
ejectment  which  had  been  delivered  to  them,  or  by  refusing  to  appear  to  ^^^J^^o™" 
such  ejectment,  or  to  suffer  their  landlords  to  take  upon  them  the  defence  make  himself 
thereof,  enacts  "  that  it  shall  and  may  be  lawful  for  the- court  in  which  an  ^e^pdant  by 
ejectment  is  brought,  to  suffer  the  landlord  or  landlords  to  make  him,  her,  the  tenant, 
or  themselves  defendant  or  defendants,  by  joining  with  the  tenant  or  tenants 
to  whom  such  declaration  in  ejectment  shall  be  delivered,  in  case  he  or 
they  shall  appear ;  but  in  case  such  tenant  or  tenants  shall  refuse  or  neglect 
to  appear,  judgment  shall  be  signed  against  the  casual  ejector  for  want  of 
such  appearance ;  but  if  the  landlord  or  landlords  of  any  part  of  the  lands, 
tenements,  or  hereditaments,  for  which  such  ejectment  was  brought,  shall 
desire  to  appear  by  himself  or  themselves,  and  consent  to  enter  into  the  like 
rule,  that,  by  the  course  of  the  court  the  tenant  in  possession,  in  case  he  or 
she  had  appeared,  ought  to  have  done,  then  the  court  where  such  ejectment 
shall  be  brought  shall  and  may  permit  such  landlord  or  landlords  so  to  do, 
and  order  a  stay  of  execution  upon  such  judgment  against  the  casual  ejector, 
until  they  shall  make  further  order  therein." 

This  latter  clciuse  of  the  statute  has  been  construed  to  extend,  not  only  to  To  whom  stat 
landlords,  properly  so  called,  who  are  in  receipt  of  the  rents  and  profits  of  ]^i9^xtends 
the  premises,  but  also  to  all  persons  claiming  title  thereto  consistently  with 
the  possession  of  the  occupier,  though  they  have  not  previously  exercised 
any  acts  of  ownership  over  the  property,  as  the  heir  at  law,  remainder- 
man or  reversioner,  claiming  under  the  same  title  (2),  or  a  devisee  in 
trust  (3) 

So  the  court  permitted  a  mortgagee  to  be  made  defendant  in  ejectment 
with  the  mortgagor  (4) ;  or  even,  as  it  seems,  to  a  lord  claiming  by  escheat  (5): 
in  fact,  the  question  to  be  considered  is,  whether  the  party  applying  to  de- 
fend as  landlord  be  himself  interested  in  the  event  of  the  suit,  or  whether 
he  be  merely  set  in  motion  for  the  purposes  of  some  other  person ;  in  which 
latter  case  he  cannot  defend  (6)':  thus  a  mortgagee  cannot  come  in  and 
defend  as  landlord  unless  he  be  interested  in  the  result  of  the  suit  (7) 

(1)  7  M.&  W.  346.,etanti,  1425.  (5)  Fairdaim  d.  FowUr    v.  ShamtiOe,  3 

(2)  Lovelock    d.   Norris  v.  Dancatter,   3  Burr.    1290.      1    W.    Black.    357.       Tidd, 
T.  R.  783.  1228. 

(3)  Ibid.      4  ibid.  122.,  et  vide  Doe  d.  (6)  Doe  d.  Pearton  v.  /?oe,  6Bing.  613. 
HeblethwaUe  v.  Roe^  3  ibid.  783.  n.  (7)  Ibid. 

C4)  Doe  d.  Tilyard  v.  Cooper,  8  ibid.  645. 
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Where  a  tenant^  without  giving  notice  to  his  landlord^  suffered  judgment 
by  default  in  ejectment,  the  court  let  in  the  landlord  to  defend,  upon  pay- 
ment of  costs.  (1) 

A  regular  judgment  against  the  casual  ejector  was  set  aside  upon  terms, 
where  the  tenant  had  neglected  to  give  notice  to  his  landlord^  who  was  an 
infant.  (2) 

A  judgment  against  the  casual  ejector  was  set  aside  after  judgment  exe- 
cuted, and  possession  delivered  up  to  the  lessor  of  the  plaintiff,  on  the  ground 
that  there  had  been  no  notice  given  to  the  landlord  by  the  tenant  in  posses- 
sion of  the  proceedings,  and  consequently  no  trial  of  the  merits,  on  the  terms 
of  the  landlord  paying  costs  to  the  lessor  of  the  plaintiff,  and  the  possession 
to  be  in  the  mean  time  retained  by  the  latter.  (3) 

But  the  court  of  Common  Pleas  have  refused,  after  a  plaintiff  has  obtained 
judgment  and  possession  in  an  undefended  ejectment,  without  collusion,  and 
has  sold  part  of  the  premises,  and  transferred  the  possession,  to  let  in  a  land- 
lord to  defend,  from  whom  his  tenants  had  concealed  the  ejectment.  (4) 

A  parson  claiming  a  right  to  enter  and  perform  divine  service  in  a 
chapel  was,  before  stat  11  Geo.  2.  c  19.,  holden  not  to  have  a  sufficient  title 
to  be  admitted  defendant. 

Where  a  person  claims  in  opposition  to  the  title  of  the  tenant  in  posses- 
sion, he  cannot  be  considered  as  landlord. 

The  court  will  not  permit  a  devisee,  not  having  been  in  possession,  to  be 
made  defendant  in  ejectment  under  stat  11  Geo.  2.  c  19.,  instead  of  the 
tenant  as  landlord  (5)  ;  nor  a  tenant  in  possession  to  defend  an  ejectment 
brought  by  a  mortgagee  to  receive  the  rent  (6) ;  nor  a  third  person  to 
defend  as  landlord,  where  it  appears  that  the  tenant  in  possession  came  in 
as  tenant  to  the  lessor  of  plaintiff^  and  paid  rent  to  him  under  an  agreement 
which  has  expired  (7) ;  and  where  upon  an  ejectment  against  the  tenant  in 
possession,  who  came  into  possession  as  tenant  of  the  lessor  of  the  plaintiff,  & 
third  person,  having  an  adverse  title,  entered  into  a  consent  rule,  to  defend 
as  landlord,  the  court  discharged  the  consent  rule  with  costs.  (8) 

Where  a,  landlord  defrays  the  costs  of  defending  an  ejectment  in  the 
name  of  an  illiterate  tenant,  who  gives  a  retraxit  of  the  plea,  and  cognovU 
of  the  action,  the  court  of  Common  Pleas  will  set  aside  the  retraxit  and 
cognovit,  and  permit  the  lessor  to  defend  as  landlord.  (9) 

Several  ejectments  were  brought  against  several  tenants,  each  holding 
different  premises  of  the  same  landlord,  and  on  application  to  set  aside 
the  appearance,  plea,  &c.  in  one  of  the  actions,  and  for  leave  for  the  land- 
lord to  appear  and  defend  for  all  the  ejectments,  it  was  ordered,  that  the 
landlord  should  appear  within  a  fortnight  and  defend  as  landlord  in  all  the 
ejectments ;  and  that,  in  default  thereof,  judgment  might  be  signed  against 
the  casual  ejector.  (10) 
.    Where  a  party  defends  an  ejectment  as  landlord,  and  the  occupiers 

(1 )  Doe  d.  Meyriek  v.  Roe,  2  C.  &  J.  682.         (7)  Doe  d.  Knight  v.  Smythe  (/>«fy>  * 

(2)  Doe   d.    Trouffhton  v.    Roe,  4  Burr.     M.  &  S.  347. 


1996. 

(3)  Doe  d.  Ingram  v.  Roe,  11  Price,  507. 

(4)  Goodtitle  v.  Badiitie,  4  Taunt.  820. 

(5)  Loodoek  d.    Norrit  v.  Daneaster,  3 
T.  R.  783. 

(6)  Anon.  Loflft  364. 


(8)  Doe  d.  Norton  v.  Rhys,  2  Y.  &  J-  ^• 

(9)  Doe  d.  Locke  ▼.  FrankUn,  7  Taunt  9. 
1  Chitt.  390.  (a.)  p 

(10)  ThruBtout  d.  Jonu  v.  Nixoih  10  *>• 
&  C.  112. 


EJECTMENT.  I445 

of  the  premises  have  suffered  judgment  by  default^  he  cannot  object  that  Appearaitck 
the  occupiers  have  not  received  notice  to  quit  from  the  lessor  of  the  ^'^^"^°^^^* 
plaintiff.  (1) 

In  all  cases  of  vacant  possession,  unless  such  as  are  within  stat  4  Geo.  2. 
c.  28.,  no  person  claiming  title  will  be  let  in  to  defend ;  but  he  who  can 
first  seal  a  lease  on  the  premises  must  obtain  possession,  and  any  other 
person  claiming  title  may  eject  him  if  he  can,  and  no  defence  can  be  made 
on  these  cases  but  by  the  defendant  in  the  ejectment,  who  is  a  real  ejector ; 
and  in  Martin  v.  Davis  (2)  the  court  refused  to  let  the  parson  of  Hamp- 
stead  Chapel  defend  for  right  to  enter  and  perform  divine  service  only.  (S) 

If  a  party  should  be  admitted  to  defend  as  landlord,  whose  title  is  incon-   Party  impro- 
sistent  with  the  possession  of  the  tenant,  the  lessor  of  the  plaintiff  may  P^^^iy  «dmitted 
apply  to  the  court,  or  to  a  judge  at  chambers^  and  have  the  rule  discharged  tenant, 
with  costs.  (4) 

The  court  of  Common  Pleas  will  not  set  aside  a  judgment  and  execution, 
in  order  to  let  in  a  person  to  defend,  though  he  make  an  affidavit  setting 
forth  a  clear  title,  and  offer  to  pay  costs.  (5) 

Where  a  party  has  with  others  been  made  a  defendant  in  ejectment,  but 
is  not  in  possession,  his  name  will  be  struck  out  on  motion,  he  undertaking 
to  permit  execution  for  any  premises  of  which  he  might  be  possessed.  (6) 

The  court  will  not  allow  a  lessee  to  defend  (alone)  an  ejectment  against 
his  landlord,  or  those  claiming  under  him,  on  a  supposed  defect  of 
title.  (7) 

A  defence  taken  to  an  ejectment  by  a  person  not  served,  is  an  absolute  Defence  uken 
nullity,  and  judgment  may  be  marked  notwithstanding.  (8)  ^y  *  P®?^"  ^^^ 

In  Ireland  leave  to  take  defence  to  an  ejectment  will  not  be  granted  to  nullity. 
a  person  not  in  possession  of  the  premises ;  therefore  it  will  not  be  granted 
to  an  elegit  creditor,  who  has  not  entered  on  the  lands.  (9) 

In  Ireland,  a  person  not  served,  who  wishes  to  take  defence,  ought  to 
apply  to  the  court  for  liberty  so  to  do,  grounded  on  an  affidavit  of  pos- 
session. (10) 

By  Stat  11  Geo.  2.  c  19.  a.  12.,  "  every  tenant,  to  whom  any  declaration  PkiMLTT  ok 
in  ejectment  shall  be  delivered  for  any  lands,  &c.  shall  forthwith  give  notice  Temant  tok 
thereof  to  his  or  her  landlord  or  landlords,  or  his,  her,  or  their  bailiff  or  re-  to  Stat.  11 
ceiver,  under  penalty  of  forfeiting  the  value  of  three  years'  improved  or  rack   ^*®*  2.  c.  19. 
rent  of  the  premises  so  demised  or  holden,  in  the  possession  of  such  tenant,  to 
the  person  of  whom  he  or  she  holds,  to  be  recovered  by  action  of  debt,"  &c. 

These  penal  enactments  extend  only  to  those  cases  in  which  the  eject- 
ment is  inconsistent  with  the  landlord's  title ;  therefore  a  tenant  to  a  mort- 
gagor, who  does  not  give  him  notice  of  an  ejectment  brought  by  the 

(1)  Doe  d.  Dawt  v.  Creed,  5  Bing.  327.  (7)  Driver  d.  Oxenden  ▼.  Laurence,  2  W. 
S.  C.  nom.  Doe  d.  Cheete  v.  Creed,  2  M.  &     Black.  1259. 

P.  648.  (8)    JFaU  (Letsee  of)  ▼.  Casual  Ejector,  1 

(2)  Str.  914.  Hayes  (Irish),  274. 

(S)  Selw.  N.  P.  732.  (9)  Jack  d.  APSpadden    v.  Thruetout,    1 

(4)  Doe  d.  Harwood  ▼.  Lipeneott,  Adams     Hudson  &  Brooke  (Irish),  353. 

on  Ejectment,  260.  (10)    WaU  {Leuee  of)  y.  Ejector,  1  Hayes 

(5)  Doe  d.  Ledger  v.  Boe,  3  Taunt.  506.  (Irish),  275.  ».    See  in  note  to  this  case,  the 

(6)  Doe  d.  Snape  v.  Snape,  2  Tyrw.  340.  practice  as  to  taking  defence  to  ejectments* 
2  C.  &  J.  214.     1  Dowl.  P.  C.  314. 
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EJECTMENT. 

mortgagee,  to  enforce  an  attornment,  is  not  liable  to  the  penalties  of  tke 
foregoing  statute,  because  it  only  extends  to  cases  where  ejectments  are 
brought  inconsistent  with  the  landlord's  title.  (1) 

The  improved  or  rack  rent  is  not  the  rent  reserved,  but  such  a  rent  as 
the  landlord  and  tenant  might  fairly  agree  on  at  the  time  of  delivering  the 
declaration  in  ejectment,  in  case  the  premises  were  then  to  be  let.  (2) 

Where  in  a  demise  by  lease  of  certain  lands,  together  with  the  mines 
under  them,  with  liberty  to  dig  for  ore  in  other  mines  under  the  surface 
of  other  lands  not  demised,  the  tenant  fraudulently  concealed  a  declar- 
ation in  ejectment  delivered  to  him,  and  suffered  judgment  to  go  by  default; 
the  declaration  in  ejectment  did  not  mention  mines  at  all,  but  the  sheriff  in 
executing  the  writ  of  possession,  by  the  concurrence  of  the  tenant,  de- 
livered possession  of  the  premises  demised  to  the  tenant,  and  also  of  those 
mines  in  which  he  had  liberty  to  dig :  —  It  was  held,  that  although  the 
latter  could  not  be  recovered  under  the  declaration  in  ejectment,  still,  that 
the  tenant,  by  his  own  act,  had  estopped  himself  from  taking  that  objection ; 
and  that  in  an  action  for  the  value  of  three  years'  improved  rent  under  stat 
11  Geo.  2.  c.  19.,  the  landlord  might  recover  the  treble  rent,  in  respect  not 
only  of  the  demised  premises,  but  of  the  mines  in  which  the  tenant  had 
only  a  liberty  to  dig.  (S) 


Thx  Consent 

RULX. 


Terms  of  the 
consent  rule. 


15.  The  Consent  Rule. 

If  the  tenant  appear,  either  alone  or  jointly  with  his  landlord^  widiin 
the  time  limited  by  the  rule  for  judgment,  he  must  enter  into  the  common 
consent  rule  to  be  made  defendant,  instead  of  the  casual  ejector,  and  to 
confess  lease,  entry,  and  ouster,  &c 

By  the  terms  of  the  consent  rule,  the  party  applying  consents  to  be  made 
defendant,  instead  of  the  casual  ejector,  to  appear  at  the  suit  of  the  plaintiff, 
to  receive  a  declaration  in  ejectment,  and  plead  not  guilty;  and,  at  the 
trial  of  the  issue,  to  confess  lease,  entry,  and  ouster,  and  insist  upon  the 
title  only ;  that  if,  at  the  trial,  the  party  appearing  shall  not  confess  lease, 
entry,  and  ouster,  whereby  the  plaintiff  shall  not  be  able  further  to  prosecute 
his  suit,  such  party  shall  pay  costs  to  the  plaintiff;  and  that,  if  a  verdict 
shall  be  given  for  the  defendant,  or  the  plaintiff  shall  not  further  prosecute 
his  suit,  for  any  other  cause  than  for  not  confessing  lease,  entry,  and  ouster, 
the  lessor  of  the  plaintiff  shall  pay  costs  to  the  defendant 

"  In  every  action  of  ejectment,  the  defendant  shall  specify  in  the  consent 
rule  for  what  premises  he  intends  to  defend,  and  shall  consent  in  such  rule 
to  confess  upon  the  trial,  that  the  defendant,  if  he  defends  his  tenant  (or  m 
case  he  defends  as  landlord,  that  his  tenant)  was,  at  the  time  of  the  service  ot 
the  declaration,  in  the  possession  of  such  premises;  and  that  if,  upon  the  tnai, 
the  defendant  shall  not  confess  such  possession,  as  well  as  lease,  entry,  a" 
ouster,  whereby  the  plaintiff  shall  not  be  able  further  to  prosecute  bis  suit 
against  the  said  defendant,  that  no  costs  shall  be  allowed  for  not  furtner 


(1)  BurUey  v.  BwMey,  1  T.  R.  647. 
(?)  Crochtr  v.  FothergiU,  2  B.  &  A.  652. 


(3)  Ibid. 


EJECTMENT.  1447 

prosecuting  the  same,  bat  the  said  defendant  shall  pay  costs  to  the  plaintiff  Thx  Cohsxnt 
in  that  case  to  be  taxed."  (1)  ^^"^ 

This  rule  operates  as  a  notice  of  the  premises  for  which  the  tenant  means 
to  defend,  and  supersedes  the  necessity  of  the  plaintiff's  proving  him  in 
possession  of  them  at  the  trial. 

Where  the  tenant  appears  for  the  whole  of  the  premises^  they  may  Rule  for  whole 
either  be  described  in  ^e  consent  rule  generally,  as  in  the  declaration,  or  ^^  P*5*  °^*^® 
as  they  really  are ;  but  where  he  appears  for  part  of  the  premises  only, 
that  part  must  be  particularly  specified  in  the  consent  rule,  and  the  plaintiff 
in  such  case,  having  obtained  the  rule  for  judgment,  may  sign  judgment 
against  the  casual  ejector  for  the  residue. 

Where  there  are  severed  tenants,  they  may  all  unite  in  the  consent  rule  Where  there 
to  defend  for  the  whole  of  the  premises,  stating  of  what  they  consist ;  or  ^^*"°^  *^ 
they  may  severally  defend  for  different  parts,  specifying  the  particular  part 
each  of  them  occupies.  (2) 

Where  one  of  four  persons  who  were  served  as  tenants  in  possession   Application  by 
applied  to  have  his  name  struck  out  of  the  appearance  and  consent  rule,  ^^^  served 
upon  an  affidavit  that  he  was  not  in  possession  of  any  part  of  the  premises,  as  tenants  in 
the  court  granted  the  application  upon  his  undertaking  to  permit  exe-  po«^/o">  ^ 
cution  to  issue  for  any  part  of  the  premises  of  which  he  should  be  in  pos-  struck  out  of 

session.  (8)  *l»e  appearance 

Where  tiie  landlord  is  admitted  to  defend  without  the  tenant,  judgment  J^ig^^***^ 
must  be  signed  against  the  casual  ejector  according  to  the  conditions  of  where  land- 
the  consent  rule,  in  order  to  enable  the  claimant  to  obtain  possession  of  the  1<»^  defends, 
the  premises  in  case  the  verdict  be  in  his  favour ;  because,  as  the  landlord 
is  not  in  possession,  no  writ  of  possession  could  issue  upon  a  judgment 
against  him. 

Where  the  landlord  was  admitted  to  defend  alone,  and  died  pending  the  Where  landlord 
action,  having  devised  all  his  real  estates  to  B.,  the  court  upon  application,  j^  ^"^^j^ 
and  it  appearing  that  the  Statute  of  Limitations  would  prevent  the  lessor  the  suit 
of  the  plaintiff  from  bringing  a  fresh  ejectment,  gave  him  leave  to  sign 
judgment  against  the  casual  ejector,  and  to  issue  execution  thereon,  unless  B. 
would  appear  and  defend  the  action  as  landlord.  (4) 

Where  an  ejectment  is  brought  by  a  tenant  in  common,  joint  tenant,  or  Where  ejects 
coparcener  against  his  companion,  it  is  necessary  for  the  lessor  of  the  plaintiff  '"®°*  brought 
to  prove,  in  order  to  maintain  it,  an  actual  ouster  or  denial  of  entry  by  the  common?joi*nt- 
defendant,  unless  admitted  by  the  consent  rule  (5);  and  therefore,  if  there  tenant,  or  co- 
has  been  no  actual  ouster,  the  defendant  ought  to  apply  to  the  court  for  a  P?'®®"®''*8f**^ 

o  rr  J  Uia  companion. 

special  rule  to  confess  lease  and  entry,  and  also  ouster  of  the  nominal 

(1)  R.  M.  1  Geo.  4.  K.  B.   4  B.  &  A.  would  be  a  great  convenience  if  the  rule 

196.     R.  H.  1  &  2  Geo.  4.  C.  P.  2  B.  &  B.  were  strictly  complied  with.     Arch.  C.  Att 

470.     R.  E.  2  Geo.  4.  Excb.  9  Price,  299.  Pract.  323.,  vide  Doe  v.  Hughes,  4  Dowl. 

The  first  part  of  this  rule,  unfortunately,  is  P.  C.  412. 

not  attended  to  in  practice;   the  consent  (2)  Tldd,  1227.     Goodriffht  y.  Bich,  7  T. 

rule,  now,  as  formerly,  usually  stating  that  R.  330.     Runnington  on  Ejectment,  233. 

the  party  defends  for   **  three  messuages,  (3)  Doe  d.  Snape  v.  Sncpe,  1  Dowl.  P.  C. 

three  gardens,  &c.*'  enumerating  the  parcels  314. 

exactly  as  in  the  declaration,  whereas  the  (4)  Doe  d^Gmbb  y.Gnibbf  5  B.&  C.  457. 

real  meaning  of  the  rule  was,   that  each  (5)  Runnington     on     Ejectment,     219. 

tenant  should  specify   the  particular  tene-  Tidd,  1227. 
ments  for  which  he  intends  to  defend,  and  it 
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The  Coksevt 
Rule. 


R.  G.  H.  T. 

4  Will  4.  does 
not  extend  to 
ejectments. 


Production  of 
consent  rule. 


Where  cause 
at  issue. 


plaintiff,  if  an  actual  ouster  of  the  plaintiff's  lessor  by  the  defendant  shall 
be  proved  at  the  trial,  but  not  otherwise.  (1) 

But  where  the  tenant  applying  was  not  himself  joint  tenant^  &c  but 
merely  held  under  a  person  who  was,  and  he  swore  that  he  believed  the 
ejectment  would  involve  a  question  between  joint  tenants,  an  implication  to 
dispense  with  the  confession  of  ouster  was  refused,  because,  if  the  landlord 
choose  to  defend,  he  might,  and  he  might  then  make  his  application.  (2^ 

The  rule  of  Hilary  Term,  4  Will  4.,  which  directs  that  pleas,  &c.  shall  be 
delivered,  and  not  filed^  does  not  extend  to  ejectment ;  and  where  judg- 
ment against  the  casual  ejector  was  signed,  because  no  plea  had  been 
delivered  to  the  plain tifi^s  attorney,  the  court  set  it  aside  for  irregularity, 
the  plea  and  consent  rule  having  been  left  at  the  judge's  chambers  in  due 
time.  {3) 

It  is  not  requisite  to  produce  the  consent  rule  (4),  except  where  the 
plaintiff,  directing  his  case  to  certain  premises,  the  other  party  contends 
that  he  does  not  defend  for  those ;  there  the  rule  should  be  produced  to 
ascertain  for  what  he  does  defend. 

In  ejectment,  where  the  notice  of  trial  was  served  prior  to  the  filing  of 
the  second  declaration,  but  after  defence  taken ;  upon  motion  on  behalf  of 
the  defendant  to  set  aside  the  nonsuit,  for  not  confessing  lease,  entry,  and 
ouster,  on  the  ground  that  the  notice  of  trial  was  served  before  the  cause 
was  at  issue,  it  was  held,  that,  by  the  practice  of  this  court,  the  cause  is  at 
issue  when  defence  is  taken.  (5) 


Tub  Issue. 


Of  what  term, 
and  how  made 
up. 


Where  defend- 
ant can  plead 
specially. 


16.  The  Issue. 

Byvithe  terms  of  the  consent  rule  the  defendant,  whether  tenant  or  land- 
lord,, or  whether  they  jointly  appear,  must  accept  a  declaration  for  the 
premises  in  question,  and  plead  thereto  the  general  issue. 

The  issue  in  ejectment  is  made  up  of  the  term  it  is  joined,  as  in  other 
cases.  In  an  ejectment  by  landlord  when  the  tenancy  has  expired^  or  the 
right  of  entry  accrued  in  or  after  either  of  the  issuable  terms,  and  the  pro- 
ceedings, are  under  stat  11  Geo.  4.  &  Will.  4.  c.  70.  s.S6.,  the  issue  should 
be  eintitled  of  the  day  on  which  the  declaration  is  specially  intituled. 

In  making  it  up,  the  name  of  the  tenant  or  landlord  is  substituted  for 
that  of  the  casual  ejector ;  and,  instead  of  the  notice  at  the  end  of  the 
declaration  for  the  tenant  to  appear,  the  plea  of  not  guilty  is  added,  with 
a  similiter  thereto,  and  an  award  of  the  venire  facias.  (6) 

The  defendant  can  plead  specially:  thus,  he  can,  with  leave  of  the 
court,  plead  to  its  jurisdiction,  before  a  rule  nin  for  judgment  against  the 
casual  ejector.  (7) 


(1)  Doe  d.  Gignerj,  lUe,  2  Taunt  397. 

(2)  Doe  d.  WiOi  v..JSoc,  4  Dowl.  P.  C. 
628. 

(3)  Doe  T.  WUUams,  4  N.  &  M.  259. 
Archb.  C.  Att  Prac  324. 

(4)  Doe  d  Greaves  y.  Raby,  2  B.  &  Ad. 
948. 

(5)  MvUan  (Letsee  of)  v.  Wiliony  I  Smith 
&  Batty  (Irish)i  73.  In  ejectment  for  non 
payment  of  rent,  where  plaintiff  is  nonsuited. 


for  want  of  defendant's  appearance  to  confess 
lease,  entry,  and  ouster,  the  plaintiff  is  en- 
titled in  Ireland  to  immediate  execution 
under  stat  1  &  2  Will.  4.  cSl.  s.  14.  Cop- 
perthwaite  '(^Leasee  of)  v.  Ford,  I  Armstrong 
&  Macartney  (Irish),  157. 

(6)  Tidd,  1236. 

(7)  WilKanu  d.  Johnson   ▼.   Seem,  1  W. 
Black.  197. 
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ADcient  demesne  may  be  pleaded  with  consent  of  the  court,  but  ap-      The  Issue 
plication  to  plead  it  must  be  made  within  the  first  four  days  of  term,  and  it 
must  be  founded  upon  an  affidavit,  that  the  lands  are  holden  of  a  manor 
of  ancient  demesne,  and  that  the  claimant  has  a  freehold  interest  (1) 

Puis  darrein  -conHtmaMx  cannot  be  supported  in   general  demurrer, 
because  the  lessor  of  the  plaintiff  cannot  release.  (2) 

When  there  are  several  defendants  who  appear  by  different  attorneys,  or  Where  there 
even  if  they  appear  by  the  same  attorney,  it  is  usual  for  them  to  plead  ^j^^'^jf^ 
separately,  and  their  pleas  should  be  stated  accordingly  in  making  up  the  p]g^  ^^^, 

issue.  rately. 

If  there  be  a  variance  between  the  issue  and  the  declaration,  the  court 
on  motion  will  set  it  right.  (3) 

But  where  there  was  a  variance  between  the  description  of  the  premises  Variance  be- 
in  the  Nisi  Prius  record  {upon  which  the  plaintiff  recovered)  and  the  ^^^^Sl^'e, 
issue,  and  it  did  not  appear  how  the  premises  were  described  in  the  declar- 
ation, the  court  refused  to  set  the  verdict  aside.  (4) 

If  there  be  any  material  variance  between  the  issue  and  the  record,  it  Defendant 
seems  that  the  defendant  should  nevertheless  appear  at  the  trial,  and  after-  nQj^ji*^^*^ 
wards  move  to  set  aside  the  verdict  for  the  variance  (5),  because,  if  he  do  ing  a  variance, 
not  appear,  he  is  out  of  court,  and  cannot  afterwards  properly  move  to  set 
aside  the  nonsuit ;  yet,  upon  a  motion  of  this  nature,  the  court  did,  in  one 
case,  grant  the  rule  upon  payment  of  costs  (6),  and  in  another  case  stayed 
the  proce^ngs.{7) 


17.   Particulars   of  Demand  —  Comsolidation  op  Ejectments  —  Pamiculars 

Stay  of  Proceedings  under  Stat.  7  Geo.  2.  c.  20.  s.  1.  —  Cog-  consolidatioh 

NoviT  —  Certiorari  AND  Habeas  Corpus.  ofEjbctkbkts 

— «Stat  of 

The  defendant,  if  there  be  any  reasonable  doubt  as  to  the  lands,  &c.  for  P«>c««miig8 

,.,,.  .,  ,  ,  L/.  -1  UHDKR  Stat.  7 

which  the  ejectment  is  brought,  may  take  out  a  summons  before  a  judge,  Gko.  2.  c  20. 

and  obtain  an  order,  calling  upon  the  plaintiff  to  give  him  a  bill  of  par-  »•  i.— Coo- 

ticulars.(8)  kotit-Cer. 

•  \"/  TXORARI,  AND 

Where  the  ejectment  is  brought  for  a  forfeiture,  the  court  or  a  judge,  Habeas  Cor- 

upon  application,  will  order  the  lessor  of  the  plaintiff  to  give  the  defendant  '^^ 

a  particular  of  the  covenants  and  breaches,  &c.  on  which  he  means  to  insist,  i^J^  ^^^' 

that  the  defendant  has  forfeited  his  term,  and  that  he  shall  not  be  allowed  of  the  premises, 

to  give  evidence  at  the  trial  of  any  thing  not  contained  in  those  par-  Where  cgect- 

ticular8.(9)  ment  brought 

rwy^  ,    ,  .  tot  tk  forfeiture. 

The  court  or  a  judge  may  also,  under  circumstances,  order  the  defendant  ^y^^^g  \e»K)^  of 

to  give  a  particular  of  the  premises  for  which  he  defends.     Where  the  thepUintiffis 

lessor  of  the  plaintiff  is  unknown  to  the  defendant,  the  latter  may  call  for  i^nknown. 

(1)  Dwn  d.  Wroot  v.  Fettn,  8  T.  R.  474.         (6)  /(mwd.  Thonuu  v.  Hengesi,  2  Barnard. 
Doe  d.  Ruit  y.  Roe,  2  Burr.  1046.,  et  vide     175. 

Doe  d.  Morton  v.  Roe,  10  East,  523.  (7)  Law  v.  WaUis,  1  ibid.  156. 

(2)  Doe  d.  Byne  y.  Brewer,  4  M.  &  S.         (8)  Doe  d.  Saunders  ▼.  NewcatOe  {Duke 
300.  of%  7  T.  R.  332.  n. 

(3)  Boms  v.  Bradford,  2  lA,  Rayxn.  1411.         (9)  l>Wi  d.  Birck  v.  PhiUipe,  6  ibid.  597. 

(4)  Doe  d.  Ckateria  v.  Wylie,  2  B.  &  A.      Tenny   ▼.   Moody,   3  Bing.  3.     Adams  on 
472.     Sone9  v.  Taiham,  8  Taunt.  634,  Ejectment,  353.     Archb.  by  Chitt  787. 

(5)  Adams  on  Ejectment,  323. 
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EJECTMENT. 


Pakticulaes 

OF  DnCAND. 


COVSOLIDATIOV 
OrEjKCTXKMTB. 

Several  eject- 
ments brought 
for  the  same 
premises  upon 
the  same  de- 
raise. 

Ejectments  for 
the  same  pre> 
raises  in  dif* 
ferent  courts. 

Ejectments  for 
difTerent  pre- 
mises. 


Stat  of  Pao- 

CSXDIMOS  UN- 

DKR  Stat.  7 
Geo.  2.  c.  20. 
6.  1. 

MoKTOAGOa 

AVD  MoaT- 

QAOEX. 


Where  the 
right  of  re. 
demption  is 
controverted,  or 
the  money  due 
not  adjusted. 


a  particular  of  his  residenoe  or  place  of  abode  from  the  opposite  attorney, 
and  if  he  refuse  to  give  it,  or  give  in  a  fictitious  account  of  a  person  wfao 
cannot  be  foundf  the  court  or  a  judge  will  stay  proceedings,  until  securily 
be  given  for  costs.  (1) 

A  party  served  with  a  declaration  in  ejectment,  cannot  compd  the 
lessor  of  the  plaintiff  to  declare  for  lands  in  his  possession,  unless  he  have 
taken  defence.  (2) 

Where  several  ejectments  are  brought  for  the  same  premises  upon  the 
same  demise,  the  court  on  motion,  or  a  judge  at  chambers,  will  order  them 
to  be  consolidated.  (3)  And  where  the  lessor  of  the  plaintiff  had  two  actions 
depending  at  the  same  time,  for  the  same  premises,  in  different  courts,  ^e 
proceedings  in  one  of  them  were  stayed  until  the  others  should  be  deter- 
mined. (4) 

Where  the  ejectments  are  brought  for  different  premises,  the  court  will 
not,  it  seems,  consolidate  them.  (5) 

But  where  thirty-seven  ejectments  had  been  brought  against  several 
tenants  for  different  premises  on  the  same  demise,  Lord  Kenyon,  on  a  rale 
to  shew  cause,  why  the  proceedings  in  all  the  causes  should  not  be  stayed, 
and  abide  the  event  of  a  special  verdict  in  one  of  them,  said,  **  It  was  a 
scandalous  proceeding ;  that  they  all  depended  precisely  on  the  same  title, 
and  ought  all  to  be  tried  by  the  same  record  ;*'  and  the  rule  was  accordingly 
made  absolute.  (6) 

By  Stat  7  Geo.  2.  c.  20.  s.  1.,  where  an  ejectment  is  brought  by  a  mort^ 
gage,  his  heirs,  &c.  for  the  recovery  of  the  possession  of  the  mortgaged 
premises,  and  no  suit  is  depending  in  any  court  of  equity  for  the  fore- 
closing or  redeeming  of  such  mortgaged  premises,  if  the  person  having  a 
right  to  redeem  having  been  made  the  defendant  in  the  action,  shall  at 
any  time,  pending  the  suit,  pay  to  the  mortgagee,  or  in  case  of  his  refusal 
bring  into  court  all  the  principal  moneys  and  interest  due  on  the  )nortgage, 
and  abo  costs  to  be  computed  by  the  court  or  proper  officer  appointed  for 
that  purpose,  the  same  shall  be  deemed  and  taken  to  be  a  full  satisfaction 
and  dbcharge  of  the  mortgage,  and  the  court  shall  discharge  the  mort- 
gagor of  and  from  the  same  accordingly.  By  the  third  section,  the  act  is 
not  to  extend  to  any  case  where  the  person  against  whom  the  redemption 
is  prayed  shall  insist  either  that  the  party  praying  a  redemption  has  not 
a  right  to  redeem,  or  that  the  premises  are  chargeable  with  other  sums 
than  what  appear  on  the  face  of  the  mortgage,  or  are  admitted  by  the 
other  side,  nor  to  any  case  where  the  right  of  redemption  in  any  cause  or 
suit  shall  be  controverted  or  questioned  by  or  between  different  defendants 
in  the  same  cause  or  suit 

A  first  mortgagee  brought  an  action  of  covenant  on  the  covenant  in  the 
mortgage  deed,  having  received  notice  from  a  second  mortgagee  not  to 
deliver  up  the  deed ;  the  mortgagor  applied  to  the  court  to  compel  the 
plaintiff  imder  stat  7  Geo.  2.  c.  20.  to  reconvey  the  premises  upon  payment 


(1)  Archb.  by  Chitt.  787. 

(2)  Littowdl  {Earl  of),  (Lestee  of)  v. 
Quual  Ejector,  1  Jones  &  Carey  (Irish), 
172. 

(3)  Tidd,  1232.  qit  Barnes,  176. 


(4)  Thrusiout  d.  Park  ▼.  Troublesome, 
Andr.  297. 

(5)  Medlicot  v.  BrueOer,  2  Keb.  524. 

(6)  Tidd,  1232.  cit  Doe  ex  d.  Pulteney 
V.  Freeman,  T.  30  Geo.  3.  K.  B.  Smith  v. 
Crabb,  Str.  1149. 
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of  the  principal,  interest,  and  costs ;  and  the  court  held  it  to  be  a  case  ^^^  o'  ^^^ 
within  tiie  statute,  and  made  the  order.  (1)  umder  Stat.  7 

The  defendant  is  entitled  to  have  the  proceedings  stayed  under  stat  Gko.  2.  c.  ao. 

7  Geo.  2.  c  20.,  without  paying  any  bygone  interest,  or  the  expense  of  t_J 

preparing  the  mortgage  deed,  or  any  assignment  of  it  (2) 

Where  a  tenant,  having  mortgaged  his  lease,  has  neglected  to  pay  rent 
and  costs,  or  file  his  bill,  according  to  the  provisions  of  the  tenantry  acts, 
within  six  months  from  the  time  of  execution  executed ;  on  an  ejectment 
brought  by  the  landlord,  the  mortgagee  has  a  further  period  of  three 
months,  within  which  he  may,  by  payment  of  rent  or  costs,  or  filing  his 
bill,  and  lodging  his  money  in  court,  save  the  lease  from  forfeiture.  (3) 

Where  there  are  two  or  more  mortgages,  the  court  will  not  stay  proceed-  Where  there 
ings  and  compel  a  redemption  of  one  mortgage  only,  upon  payment  of  "*  ^"^^  ™**'^ 
the  principal,  interest,  and  costs  on  that  mortgage,  without  paying  the  demptionof 
rent  (4)  ^^^  ™"**  ^ . 

xnttde 

But  the  court  will  not  stay  the  proceedings  in  an  ejectment  brought  by 
a  mortgagee  against  a  mortgagor,  on  the  latter  paying  principal,  interest, 
and  costs,  if  the  latter  has  agreed  to  convey  the  equity  of  redemption  to 
the  mortgagee.  (5) 

Where,  by  a  mortgage  deed,  the  principal  sum  was  advanced  by  the 
mortgagee  to  the  mortgagor  for  three  years  from  the  date  of  the  deed,  the 
interest  to  be  payable  quarterly,  and  the  deed  contained  a  proviso,  that,  if 
default  should  be  made  in  payment  of  interest  on  any  of  the  days  ap- 
pointed for  the  payment  of  the  same,  the  mortgagee  might  sell  the  pre- 
mises assigned.  The  mortgagor  having  made  default  in  the  payment  of 
one  quarter's  interest,  the  mortgagee  brought  ejectment  —  the  court  re- 
fused to  stay  the  proceedings  on  payment  of  the  arrears  of  interest  and 
costs  by  the  mortgagor,  as  the  case  did  not  fall  within  the  provbions  of 
the  statute,  the  principal  sum  becoming  payable  on  default  of  payment  of 
the  interest  (6) 

The  costs  are  taxed  only  as  between  party  and  party,  and  not  as  between  Taxation  ot 
attorney  and  client  (7)  c<»^ 

The  defendant,  after  entering  into  the  consent  rule,  can  withdraw  his  Coovotit. 
plea  and  confess  the  action ;  and  the  plaintiff,  in  such  a  case,  after  a  relicid 
verificatUme  entered,  may  sign  judgment  in  pursuance  of  the  cognoviL  (8) 

Where  a  d^ndant  in  ejectment,  conceiving  that  he  has  a  good  defence 
in  equity,  gives  a  consent  for  judgment,  with  stay  of  execution  for  a  cer- 
tain period,  with  a  view  of  exhibiting  his  bill  in  equity,  and  the  lessor  of 
the  plaintiff  dies,  the  court  will  not,  for  the  purpose  of  enabling  the  de- 
fendant to  raise,  &c.  a  representative  of  the  lessor  of  the  plaintiff,  restrain 
the  attorney  of  the  latter  from  proceeding  to  execution  on  the  said  judg- 
ment, after  the  expiration  of  the  period  of  the  stay  of  execution.  (9) 

Where  a  defendant  in  ejectment  gives  a  consent  for  judgment,  and  dies 

(1)  Duronv.  IFt^nim,  2C.&J.  613.  (6)  GoodiUk   d.    Grten    v.    NotUle,    11 

(2)  Doe  d.  Blagg  v.  Sted^  I  DowL  P.  C.     Moore,  491. 

359.  (7)  Doe  d.  Cappt  v.  Cappt^  3  Bing.  N.  C. 

(3)  O'ReiUif  ▼.  FeiUherttofi,  2  Dow  &  C.     768. 

39.     4  Bligh  N.  S.  161.  (8)  Archb.  by  Chitt  715.  786. 

(4)  Roe  d.  Kaye  v.  Soiey,  2W.Black.726.         (9)  Herd  {Lessee  of)  v.  Jonea,  1  Crawford 

(5)  GoodtUU  d.  Taynan  v.  Btpe,  7  T.  a     &  Dix  (Irish),  132. 
185. 
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COGHOVIT. 


Effect  of  cog- 
novit. 

CERTIOaARI 

AND  Habeas 
Corpus. 


before  judgment  entered,  in  Ireland  the  court  will  allow  judgment  to  be 
entered  on  the  consent,  as  of  the  term  when  it  was  given.  (1) 

Where  the  landlord  defended  the  action  at  his  own  expense,  but  in  the 
name  of  his  tenant,  the  court  upon  application  set  aside  a  judgment  en- 
tered up  on  a  cognovit  given  by  the  tenant,  and  let  in  the  landlord  to  defend 
the  action  in  his  own  name.  (2) 

In  an  ejectment  for  non  payment  of  rent,  the  defendant  gave  a  consent  for 
judgment,  and  before  the  habere  was  executed,  though,  after  it  had  issued^ 
applied  to  stay  the  proceedings  on  payment  of  rent  and  costs :  —  It  was 
held,  that  he  was  not  too  late.  (3) 

Signing  judgment  in  pursuance  of  a  cognovit  is  a  final  judgment,  and 
has  the  same  effect  as  a  judgment  upon  verdict 

The  defendant  is  entitled  to  remove  an  ejectment  from  an  inferior  to  a 
superior  court,  either  by  writ  of  certiorari  (4)  or  of  hahecu  corptis  (5) ;  and 
when  removed,  the  tenant  in  possession  is  entitled  to  the  same  privil^e  of 
confessing  lease,  entry,  and  ouster,  and  defending  the  action,  as  if  the 
plaintiff  had  originally  declared  in  the  superior  court.  (6) 

The  superior  court  will  not  grant  a  procedendo  where  a  cause  has  been 
so  removed,  if  there  be  reason  for  believing  that  an  impartial  trial  cannot 
be  had  in  the  inferior  court,  or  upon  other  special  grounds ;  and  it  is  to  be 
inferred  from  the  reasoning  of  the  judges  in  the  only  modem  case  upon 
the  subject,  that  a  writ  of  certiorari  is  a  matter  of  course,  and  that  a  pro- 
cedendo will  in  no  case  be  granted.  (7) 


NoTicx  of 
Trial— Re 
CORD  OP  Nisi 
Prids — JORT 
Process — akd 
Process  for 
sdbpgkkaino 
Witnesses. 


18  Notice  of  Trial  —  Record  op  Nisi  Prius — Jury  Process  — 

Process  for  subpcenaing  Witnesses. 

The  time  for  giving  notice  of  trial  is  the  same  as  in  ordinary  cases.  (8) 
But  in  an  ejectment  by  a  landlord,  where  the  tenancy  has  expired,  or  a 
right  of  entry  accrued  in  or  after  either  of  the  issuable  terms,  and  the 
landlord  has  delivered  a  declaration  in  or  after  the  term,  within  ten  days 
after  his  right  of  entry  accrued,  and  with  a  notice  to  appear  and  plead 
thereto  in  ten  days,  then,  at  least  six  clear  days'  notice  of  trial  before  the 


(1)  Doe    A    DevonMrt    (Duke  of)    v. 
Uniacke,  I  Hudson  &  Brooke  (Irish),  619. 

(2)  Doe  d.  Locke  v.  FrankUn,  7  Taunt.  9. 
1  Chitt.  390.  fi.  Payne  v.  Rogers,  Doug. 
407.     2  Hen.  Black.  349. 

(3)  Gabbeit  (Leatee  of)  ▼.  Mulcaky,  I 
Jones  (Irish),  28. 

(4)  Doe  d.  SacOer  v.  Dring,  I  B.  &  C. 
253. 

(5)  Highmore  v.  Barhw,  1  Barnard.  421. 
Alien  V.  Foreman,  1  Sid.  313.  Alien  y.  Bum- 
eye,  2  Keb.  119. 

(6)  Gilbert  on  Ejectment,  37.  Eject- 
ment was  brought  in  the  manor  court  of  St. 
Sepulchre,  and  several  parties  served ;  only 
one  of  them  M.  took  defence.  After  notice 
of  trial  served,  M.  sued  out  a  writ  of  certiorari 
for  the  purpose  of  removing  the  cause  from 
the  court  below.     The  court  of  Queen's 


Bench  in  Ireland  ordered  the  writ  of  oer- 
tiorari  to  be  quashed  under  the  circum- 
stances. SemUe,  that  habeas  corpus  is  the 
proper  mode  of  removing  an  ejectment 
cause  from  an  inferior  court,  because  by 
certiorari  the  record  itself  is  returned,  and 
that  not  only  removes  all  things  done  in  the 
court  below  between  the  teste  and  return  of 
it ;  while  upon  a  writ  of  habeas  corpus,  the 
record  itself  is  never  removed  but  remains 
below,  and  the  return  is  only  an  account  or 
history  of  the  proceedings  stated,  and  sent 
up  to  the  superior  court,  to  enable  them  to 
judge    and    determine    the    matter    there. 

(Lessee  of)  v.  ^Lowry^  I  Crawford 

&  Dix  (Irish),  104. 

(7)  Patterson  d.  Gradridge  v.  JSocfes,  3  B. 
&  C.  550.     Adams  on  Ejectment,  203. 

(8)  Archb.  by  Chitt  791. 
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commission  day  at  the  assizes  must  be  given ;  the  judge  can,  however,  post-"      Notice  of 
pone  the  trial  until  the  next  following  assizes.  (1) 


The  defendant  by  appearing  and  defending  at  the  trial  cures  any  defect 
in  the  notice.  (2) 

The  record  of  Nisi  Prius,  jury  process,  and  process  for  subpoenaing   Rxcord  of 
witnesses,  resemble  those  of  other  actions,  except  that,  in  the  description  of  J^J^^^etoms 
the  plea  or  action,  it  is  stated  to  be  <^  a  plea  of  trespass  and  ejectmeot  of  amd  P&ockss 
farm."  ^^'^  subpcbna- 

IlfO    TT  ITlfCSSXS 

But  in  an  ejectment  by  a  landlord  under  stat  11  Geo.  4.  &  1  Will.  4. 
c  70.  s.  36.,  where  the  declaration  has  been  delivered  in  or  after  an 
issuable  term  specially  entitled  of  the  day  after  the  demise,  then,  in  making 
up  the  record,  the  proceedings  should  be  stated  accordingly. 

In  actions  by  original^  the  issue  after  stating  the  term,  commences  at 
once  with  an  entry  of  the  declaration.  In  actions  by  bill,  the  issue  com- 
mences with  a  memorandum,  prefatory  to  the  declaration  and  proceedings. 
After  the  pleadings  are  all  copied  in  their  order,  the  issue  concludes,  as  in 
ordinary  cases,  with  an  award  of  the  venire  facicts.  (3) 


19.  The  Trial.  ^h.  Trial. 


I  Where  Defendant  does  and  does  not  appear. 


Wherx  Dk- 

FEMDAVT  DOES 
,      AND  DOES  NOT 

If  the  defendant  appear  and  confess  lease,  entry,  ouster,  and  possession,  appear. 
according  to  the  terms  of  the  consent  rule,  the  trial  proceeds  as  in  other  Where  defend- 

cases.  "°*  appears  and 

confesses  lease* 

But  if  it  be  intimated  to  the  associate  that  the  defendant  will  not  appear,  ^ntry,  and 
he  will  order  the  crier  to  call  him,  and  the  defendant  is  accordingly  called  ouster. 
three  times  to  come  forth  and  confess  lease,  entry,  and  ouster;  and  if  he  Where dcfend- 
do  not  appear,  the  plaintiff  is  then  called  and  nonsuited,  and  the  associate  i^pp^ar. 
makes  a  memorandum  on  the  record,  that  he  is  nonsuit  by  reason  of  the 
defendant's  not  appearing  to  confess  lease,  entry,  and  ouster. 

The  lessor  of  the  plaintiff  is  thereupon,  according  to  the  terms  of  the 
consent  rule^  entitled  to  have  judgment  against  the  casual  ejector,  upon 
which  he  may  sue  out  a  writ  of  possession  (4) ;  and  by  the  consent  rule  he 
IB  also  entitled  to  his  costs  from  the  defendant,  which  upon  the  production 
of  the postea  he  may  have  taxed  upon  the  consent  rule;  and  having  served 
the  rule  and  demanded  the  costs,  he  can  enforce  payment  by  attach- 
ment (5) 

It  seems,  that  the  defence  taken  by  a  party  served  with  a  copy  of  the 
declaration  in  ejectment,  two  days  after  service  of  notice  of  trial,  no  judg- 
ment having  been  entered  into  against  the  casual  ejector,  is  valid.  (6) 

(1)  Stat.  11  Geo.  4.  &;  1  Will.  4.  c.  70.         (5)  Archb.  C.  Att.  Prac.  S26.,  vide  po$t, 
a.  36. /xwt,  1489.  1477.  Ejectment    bt  Landlord  against 

(3)  Doe  d.  Antrobui  y.  Jepson,  3  B.  &  Ad.     Tenant. 

402.  (6)  Jack  d.  Thomp$<m  y.  Andrews,  1  Jebb 

I   (3)  Archb.  by  Chitt  791.  &  Symes  ( Irish),  547. 

(4)  Doe  d.  Dames  v.  Roe,  1  B.&  C.  118. 
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Right  of 
coumski.  to 

BtOlM. 


II.  Right  of  Counsel  to  begin. 

With  respect  to  the  right  of  counsel  to  begin,  Mr.  Tidd(l)  observes,  in 
ejectment  by  the  heir  at  law  against  a  devisee,  if  the  defendant  will  admit 
the  lessor  of  the  plaintiff  to  be  heir,  he  has  a  right  to  begin,  and  is  entitled 
to  the  reply,  (2)  So,  if  the  lessor  of  the  plaintiff  prove  his  pedigree,  and 
there  stop,  and  the  defendant  set  up  a  new  case  in  his  defence,  which  is 
answered  by  evidence  on  the  part  of  the  lessor  of  the  plaintiff,  the  defend- 
ant is  entitled  to  the  general  reply  (3) ;  which  is  also  the  case,  where  the 
lessor  of  the  plaintiff  claims  under  a  will,  and  the  defendant  under  a  codicil 
thereto,  the  validity  of  which  is  the  question  between  them,  and  the  de- 
fendant admits  the  title  of  the  lessor  of  the  plaintiff  under  the  will.  (4} 
So  in  ejectment  by  lessors  claiming  under  several  descents  from  a  parti- 
cular ancestor,  when  the  defendant  admits  all  the  descents  except  the 
first,  and  claims  under  a  will  of  this  ancestor,  the  defendant  is  entitled  to 
begin.  (5) 

But  where,  in  ejectment^  each  party  claimed  as  heir  at  law,  and  the  real 
question  was  as  to  the  legitimacy  of  the  defendant,  who  was  clearly  heir  if 
legitimate,  and  who  proposed  to  admit,  that,  unless  he  were  legitimate,  the 
lessor  of  the  plaintiff  was  the  heir  at  law: —  It  was  holden  that  this  admission 
did  not  give  him  the  right  of  beginning.  (6)  And  the  defendant's  counsel 
has  no  right  to  the  general  reply,  unless  he  admits  the  whole  primd  fade 
case  of  the  lessor  of  the  plaintiff.  (7)  Therefore,  where  Uie  counsel  for  the 
defendant  only  admitted  the  pedigree  of  the  lessor  of  the  plaintiff,  and  the 
counsel  for  the  latter  proved  the  seisin  of  the  ancestor  by  receipt  of  rent, 
which  case  was  answered  by  setting  up  a  will,  the  validity  of  which  was 
disputed  by  evidence  on  the  part  of  the  lessor  of  the  plaintiff:  —  It  was 
holden,  that  the  defendant's  counsel  was  not  entitled  to  the  general 
reply.  (8) 


Nxw  Trial. 

Time  allowed 
for  moving  for 
a  new  trial. 

DisinGlination 
to  grant  a  new 
trial  when  ver- 
dict for  de- 
fendant. 


III.  New  Trial 

Unless  where  stats.  1  Geo.  4.  c  87.  and  1  Will.  4.  c  70.  provide  other- 
wise, the  same  time  is  allowed  to  the  oUier  party  to  move  for  a  new  trial 
or  an  arrest  of  judgment,  in  ejectment,  as  in  other  actions. 

The  courts  will  seldom  grant  a  new  trial  in  ejectment  when  the  verdict 
is  given  for  the  defendant,  because  all- parties  remaining  in  the  situation 
they  were,  previously  to  the  commencement  of  the  action,  the  claimant  may 
bring  a  second  ejectment  without  subjecting  himself  to  additional  difficulties; 


(1)  K.  P.  506.,  el  eiiam  Tidd,  859. 

(2)  Per  Bayley  J.  in  Jaekton  v.  Henketh, 
2  Stark.  519. 

(3)  GoodtitU  d.  ReveU  v.  Brakam,  4  T.  R. 
497.,  aed  vide  Doe  d  Pih  v.  WUtoih  6  C.  & 
P.  301.305,  306. 

(4)  Doe  d.  Corhett  (Bart,)  v;  Corbeti, 
(Clerk),  3  Camp.  368.  Jaekton  v.  Heekethy 
S  Stark.  520. 


(5)  Per  Lord  Denman  C.  J.  in  Doe  d. 
WoUaeton  v.  Barne$,  1  M.  &  Rob.  386. 

(6)  Doe  d.  Warren  v.Btajf,  M.  &  M. 
166. 

(7)  Doe  d.  Tw:ker  v.  Tucker,  ihid.  536. 

(8)  Doe  A  iSfe  (or  PiU)  v.  Wihon,  6  C 
&  P.  301.  305,  306.  1  M.  &  Rob.  333. 
Doe  d.  WcUaUim  v.  Bamea,  ibid.  386. 
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but  this  principle  does  not  apply  where  the  verdict  is  given  against  the  Thb  Trial. 
defendant  (1)  The  possession  is  then  changed.  The  defendant  in  the 
first  ejectment  becomes  the  plaintiff's  lessor  in  the  second,  and  is  obliged  to 
give  evidence  of  his  own  title,  instead  of  merely  rebutting  the  claim  set  up 
by  his  opponent;  and  as  this  is  a  point  of  material  consequence  to  him, 
"  the  courts,"  as  observed  by  Lord  Mansfield  in  Clymer  v.  Littler  (2), 
'<  rather  lean  to  new  trials  on  behalf  of  defendants  in  the  case  of  ejectments, 
especially  on  the  footing  of  surprise." 

A  new  trial  in  ejectment  will  not  be  granted  where  its  only  effect  will  New  trial  will 
be  to  enable  the  defendant  to  set  up  a  temporary  bar.  (3)  to  enaWepUdn- 

An  ejectment  brought  for  close  A.  and  close  B.  was  referred  at  Nisi  tiff  to  set  up  a 
Prius  to  an  arbitrator,  together  with  an  action  for  trespass  upon  the  close  ^^?onry  bar. 
B.,  brought  by  the  lessor  of  the  plaintiff  against  the  same  defendant  In  an 
action  of  trespass  there  were  special  pleas  justifying  on  the  ground  of  title 
to  close  B.  in  defendant  The  arbitrator  ordered  a  verdict  on  all  the  issues 
except  one  issue  on  a  plea  of  not  guilty :  but  he  ordered  a  general  verdict 
for  the  plaintiff  in  the  ejectment  By  a  paper  which  he  delivered  with  the 
award,  stating  his  reasons,  it  appeared  that  he  considered  that  the  lessor  of 
the  plaintiff  had  no  title  to  dose  B. : — It  was  held,  that  though  there 
appeared  a  repugnancy,  the  postea  in  the  ejectment  could  not  be  amended 
by  confining  it  to  close  A.,  and  that  the  lessor  of  the  plaintiff  was  entitled 
to  retain  the  general  verdict  (4) 

Where  the  lessor  of  the  plaintiff  in  ejectment  has  been  nonsuited  at  the  Cons, 
trial,  in  default  of  the  defendant's  appearance  to  confess  lease,  entry,  and  Where  lessor 
ouster,  the  latter  may  have  a  new  trial  on  the  merits  on  payment  of  costs  ^^  ^n'^n- 
as  between  party  and  party,  not  as  between  attorney  and  client  (5)  suited  at  the 

trial  in  de&uU 
of  deliendant's 
appearanee. 

20.  The  Damages. 

In  the  ordinary  cases  of  ejectment,  the  damages  given  are  merely  THiDAMAosa. 
nominal,  the  damages  actually  sustained  by  the  detention  of  the  property, 
being  usually  recovered  in  an  action  of  trespass  for  mesne  profits.  (6) 

In  an  ejectment  for  the  recovery  of  premises  conveyed  for  the  purposes  of  Damages  under 
Stat  1  &  2.  WilL  4.  c  38.  (the  act  for  the  building  of  additional  churches),  J**-  3*  *^'^'' 
the  jury  who  try  the  ejectment,  or  the  jury  under  a  writ  of  inquiry,  are  by     '   *     * 
sect  18.  to  ascertain  the  value  of  the  premises  &c.  (7) 


21.  The  Costs.  Thc  Cosn. 

The  party  who  is  entitled  to  costs  in  ordinary  action  is,  generally  Who  ENTrrLso 
speaking,  entitled  to  costs  in  ejectment  *®  Cows. 

(1)  Adams  on  Ejectment,  S26.  (5)  Doe  d.  Cooling  y.  Appldtyt  9  Dowl. 

(2)  1  W.  Black.  345.  348.  P.  C.  556, 

(S)  APGomldrick  (ZeMM  of)  v.  M*Gould-  (6)   Vide  pott,  1490.  tit.  Meshi  PaonTS. 

ricA,  2  Jones  (Irish),  196.  (7)  Respecting  dama;;e8    under    stat.    1 

(4)  Doe  d.  Oxmden  y.  Cropper,  10  A.  &  Geo.  4.  c.  87.  s.  2.,  vide  poet,  J  487. 
E.  197. 
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If  no  person  appear  to  the  ejectment,  and  judgment  be  consequently 
entered  against  the  casual  ejector,  the  plaintiff  has  no  other  remedy  for  his 
costs,  than  by  an  action  for  mesne  profits,  when  they  can  be  recoTered  as 
consequential  damages. 

If  there  be  several  defendants,  and  the  plaintiff  have  a  verdict,  each  of 
them  will  be  liable  for  the  costs,  although  they  defend  severally.  If  several 
defend  jointly,  and  succeed,  they  will  be  entitled  to  costs ;  but  the  plaintiff 
may  pay  the  costs  to  which  of  them  he  pleases :  if  they  defend  severally, 
they  are  entitled  to  costs  if  they  succeed,  as  in  other  cases. 

If  the  plaintiff  be  nonsuit  on  the  merits,  the  defendant  is  entitled  to  costs; 
but  if  he  be  nonsuited  because  the  defendant  have  not  confessed  lease, 
entry,  and  ouster,  he  is  entitled  to  them  from  the  defendant  under  the 
consent  rule.  The  defendant  is  entitled  to  costs  on  a  nan  pras.^  for  the 
plaintiff's  not  replying  when  the  lessor  of  the  plaintiff  has  joined  in  the 
consent  rule,  or  for  not  proceeding  to  trial  according  to  notice^  or  on  a 
judgment,  as  in  case  of  a  nonsuit 

By  Reg.  Gen.  Hihiry  Term,  2  Will.  4.  r.  74.,  the  defendant  is  entitled  to 
costs  on  those  issues  on  which  he  succeeds ;  but  it  is  for  the  master  to 
refer  particular  costs  incurred  at  the  trial  to  one  issue  or  the  other.(l) 

In  some  cases,  if  a  mere  nominal  or  pauper  defendant  be  put  in  by  the 
landlord  or  other  person,  for  the  purpose  of  trying  the  latter's  right,  and 
evading  the  costs,  the  court  will  taiake  such  landlord  or  other  person 
answerable  for  the  costs  ;  but  if  a  stranger  carry  on  a  suit  in  another  name, 
who  has  title,  and  yet  is  so  poor  that  he  cannot  pay  the  costs,  in  case  he 
fail,  the  court,  on  affidavit  of  the  circumstances,  will  order  the  person  who 
carried  on  the  suit  to  pay  costs  to  the  defendant 

A  lessor  of  the  plaintiff  in  ejectment,  whose  name  has  been  used  as  such 
without  his  privity,  is  not  liable  to  pay  costs  to  the  defendant  (2) 

Where  in  an  action  of  ejectment,  an  insolvent  defendant  has  been 
induced  to  defend  the  action,  by  a  third  person,  who  employed  the  attorney, 
and  furnished  money  to  carry  on  the  defence,  but  who  claimed  no  interest 
in  the  property  sought  to  be  recovered,  the  court  would  not  compel  the 
latter  to  pay  the  costs  of  the  lessor  of  the  plaintiff.  (S) 

Where  the  lessor  of  the  plaintiff  is  an  infant,  the  court  vrill  stay  pro- 
ceedings until  security  be  given  for  the  costs,  unless  a  responsible  person 
has  been  made  the  plaintiff  in  the  suit,  or  the  father  or  guardian  under- 
take to  pay  for  them.  (4) 

The  proceedings  will  also  be  stayed  until  security  be  given  for  the  costs, 
when  the  lessor  resides  abroad.  (5) 

And  in  Denn  d.  Lucas  v.  FiUfard  (6),  where  an  ejectment  was  brought 
upon  the  demise  of  a  person  resident  in  Ireland,  the  court  of  King's  Bench 
stayed  the  proceedings  until  security  should  be  given  for  the  costs,  although 
it  was  an  ejectment  brought  under  the  direction  of  the  court  of  Chancery, 
where  the  bill  was  retained  until  after  the  trial  of  the  ejectment,  and 
security  had  already  been  given  there,  to  the  amount  of  40A 


(1)  Archb.  by  Chitt,  795.  (4)  Noke  v.  Windham,  Str.  694. 

(2)  OdeU  {Lesaee  of)  y.  Oddl,   1  Jones  morUm  d.  MiBer  ▼.  Smith,  ibid.  93S. 
(Irish),  80.            •  1  Wils.  130.     Awm.  Cowp.  128. 

(3)  Doe   d.   Wright  v.    Smith,  8   Dowl.  (5)  BuU.  N.P.I  IL 


P.  C. 


517. 


(6)  2  Burr.  1177. 
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If  the  plaintiff's  lessor  die  pending  the  actiooi  it  seems  that  the  court,      Ths  Costs. 
although  they  cannot  stay  the  proceedings  in  totOf  will  not  suffer  the  suit  .^  . 

to  proceed,  unless  security  be  given  for  the  costs.  (1)  tifTs  lessor. 

Where  the  residence  or  place  of  abode  is  unknown  to  the  defendant,  he  Lessor  ud- 
can  require  such  information  from  the  lessor's  attorney ;  and  if  it  be  with-  known, 
held,  or  a  false  statement  made,  proceedings  will  be  stayed  until  security 
for  costs  be  given.  (2) 

Proceedings  will  be  stayed  when  the  costs  of  a  prior  ejectment  upon  the  Where  costs  of 
same  title,  or  between  the  sarnie  parties,  are  left  unpaid  (3): — and  the  change  ^  P"^^  eject- 
of  the  situation  in  the  parties  is  immaterial.  (4)  gmne  title,  or 

Where  the  lessor  of  the  plaintiff  in  ejectment  is  son  and  heir  of  the  between  the 
lessor  in  a  former  ejectment,  and  claims  under  the  same  title,  and  against  ^^left^vmpaid 
the  same  defendant,  but  brings  his  action  for  different  premises,  the  court 
will  stay  proceedings  until  the  costs  of  the  first  action  are  paid.    And  this, 
although  the  lessor  in  the  first  action  was  discharged  as  an  insolvent,  while 
in  custody  under  attachment  for  non  payment  of  such  costs.  (5) 

The  rule  will  not  be  granted,  whether  the  merits  be  decided  in  the 
former  action,  or  whether  a  judgment  of  nonsuit  or  of  non  pros,  be  given ; 
nor  is  the  length  of  time  which  elapses  between  the  two  actions  any  bar  to 
the  rule ;  for  reasons  may  exist  for  such  delay,  as  the  poverty  of  the  other 
party,  or  a  wish  to  end  the  controversy.  (6) 

The  court  will  likewise  stay  proceedings  until  the  costs  of  a  former 
ejectment  are  paid,  though  there  be  reason  to  suppose,  that  the  verdict 
in  the  first  ejectment  was  obtained  by  perjury  (7) ;  but  not  when  there  is 
an  affidavit  containing  direct  imputations  of  forgery,  which  are  not  specifi- 
cally answered.  (8) 

Proceedings  will  be  stayed  in  a  second  ejectment  until  the  costs  of  a  for-  Vexatious  and 
mer  one  be  paid,  if  the  conduct  of  the  party,  against,  whom  the  application  ^|^^J^"®  ^^^' 
is  made,  has  been  vexatious  or  oppressive,  although  he  may  not  be  liable  to 
the  costs  of  the  first  action.  Thus,  where  the  lessor  of  the  plaintiff  in  the 
second  action  was  also  the  lessor  in  the  first,  and  had  refused^  after  the 
appearance  of  the  defendant  in  such  first  action,  to  enter  into  the  consent 
rule,  whereby,  although  nonsuited  for  want  of  a  replication,  he  was  ex. 
empted  from  the  costs  of  the  defendant's  appearance,  the  court  would  not 
let  him  proceed  on  the  second  ejectment,  until  he  had  satisfied  the  de- 
fendant for  the  expenses  of  such  first  appearance.  (9) 

Bringing  ejectment,  when  no  question  of  difficulty  or  special  circum-   Bringing  eject- 
stances  exist,  in  the  court  of  Queen's  Bench,  when  an  inferior  court  has  ^^^J^^^^ 
jurisdiction,  is  an  act  of  oppression,  and  the  court  will  stay  the  {)roceed-  when  redress 
ings  upon  payment  of  the  rent  due,  alone.  (10)  fould  be  had 


court. 


(1)  ThruttotU  d.    Turner  ▼.    Grey,   Str.  (6)  Dence  y.  DobU,  Comb.  110.      Keene 
1056.  d-  Angdy,  Angd,  6  T.  R.  740.   Atum.  1  Salk. 

(2)  Antiy  1449.  Particulars  or  Demand.  255. 

(3)  Adams  on  Ejectment,  355.     Doe  d.  (7)  Jack  d.  Glenon  v.  Gleeson^  1  Jebb  & 
HamiUon(J)uehe8tof)r,Haikerky»  Str.  1152.  Symes  (Irish).  271. 

TknuUmt  d.  WiUiatM  v.  Holdfast,  6  T.  R.  223.  (8)  Jack  d.  RuUedge  t.  RuOedge,  ibid.  687. 

Keenc  d.  Angd  v.  Angd,  ibid.  740.     Doe  d.  (9)   Stniih  d.  Ginger   v.  Bamardiston,  2 

PMon  y.  Roe,  8  ibid.  645.  W.  Black.  904.     Doe  d.  HamiUon  (Duchess 

(4)  J%rustout  d.  Williams  ▼.  Holdfast,    6  of)  ▼.  Hatherley,  Str.  1152.    Doed.  Carthew 
T.  R.  223.  ^'  Rrenton,  6  Bing.  469. 

(5)  Doe  d.  Heighley  y.  Harland,  10  A.  &         (10)  Jack  d.  Uniaeke  ▼.  Tknutowt,  1  Hud- 
E,  761.  son  &  Brooke  (Irish),  45. 
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The  court  have  also  ordered  the  proceedings  in  a  second  ejectment  to  be 
stayed,  until  the  costs  of  an  action  for  mesne  profits  (upon  which  the  lessor 
in  the  second  ejectment^  who  had  been  the  defendant  in  the  first,  had 
brought  a  writ  of  error)  as  well  as  the  costs  of  the  first  ejectment  were 
paid.  (1) 

But  the  court  will  not  extend  the  rule  to  include  the  damages  recovered 
in  such  action  for  the  mesne  profits,  however  vexatious  the  proeeedings  of 
the  party  may  have  been.  (2) 

The  courts  will  not  stay  the  proceedings  in  the  second  action,  where  the 
party  against  whom  the  application  is  made,  is  already  in  custody  under  as 
attachment  for  non  payment  of  the  costs  of  the  first  action  (3) ;  nor  will 
they  include  the  taxed  costs  of  a  suit  in  equity,  brought  by  the  same  party 
for  the  same  property,  as  well  as  the  costs  of  a  prior  ejectment,  in  tlie 
rule  (4) ;  nor  will  they  stay  the  proceedings  if  it  cleariy  appear,  that  the 
verdict  in  the  first  action  was  obtained  by  fraud  and  perjury  (5) ;  nor  will 
they  in  any  case  in  which  they  stay  the  proceedings  further  interfere,  so  as 
to  compel  the  claimant  to  pay  the  costs  by  a  particular  day,  or  permit  the 
defendant  to  twn  pros,  the  action.  (6) 

An  insolvent  who  has  been  served  with  a  declaration  in  ejectment  at  the 
suit  of  his  assignee,  will  not,  unless  in  a  special  case,  be  ordered  to  give 
security  for  costs,  prior  to  his  taking  defence.  (7) 

Proceedings  will  not  be  stayed,  founded  on  the  poverty  of  the  lessor  (8); 
and  where  it  appeared,  that  an  ejectment  had  previously  been  brought  io 
another  court  and  abandoned,  and  that  the  lessor  had  been  obliged  to  give 
security  in  the  first  ejectment,  because  his  residence  was  then  unknowD, 
the  court  refused  to  stay  the  proceedings.  (9) 

If  the  plaintifi*  have  a  verdict,  he  recovers  his  costs  against  the  defendant 
by  a  writ  of  execution  or  by  action,  as  in  ordinary  cases ;  but  if  entitled  to 
costs  under  the  consent  rule,  upon  his  being  nonsuit,  they  are  only  recoTe^ 
able  by  attachment  If  the  defendant  be  entitled  to  costs,  either  upon  ve^ 
diet,  or  where  the  plaintiff  is  non  prossed,  or  nonsuit,  his  only  remedy  is  bj 
attachment ;  for,  the  lessor  of  the  plaintiff,  not  being  a  party  to  the  record, 
cannot  have  a  writ  of  execution  against  him,  but  must  proceed  upon  the 
consent  rule  only.  (10) 


Thk  Ji7Da« 

MKNT. 


22.  The  Judombnt. 

The  judgment  in  ejectment  is  either  for  the  plaintiff  or  defendant:  for  the 
former,  that  he  recover  his  term  in  the  tenements  demised,  with  or  without 
damages  and  costs ;  and  it  is  either  for  the  actual  lessee,  against  the  person 
who  ejects  him,  on  a  vacant  possession,  or  for  the  nominal  plaintiff  against  the 


(1 )  Doe  d.  Pinthard  v.  Roe,  4  £ast«  585. 

(2)  Doe  d.  Chwch  v.  Barclay,  15  ibid. 
233, 

(3)  Ibid. 

(4)  Doe  d.  WilUanu  v.  Jftneh,  3  B.  &  A. 
602. 

(5)  Doe  d.  Bees  v.  Thomas,  2  B.  &  C. 
622.,  anti,  1457.  n.  7,  8. 


(6)  Doe  d.  Sution  ▼.  BidguHtti,5l^^  ^ 
528. 

(7)  Evans  (Lessee  of)  v.  BeUy,  I  J®"* 
&  Carey  (Irish),  152. 

(8)  Goodrigkt  d.  Jones  v.  Tikrwitoitf,  Caa. 
Pr.  C.  P.  15.  cit.  Adams  on  lyectmeot,  855. 

(9)  Doe  d.  Sdby  v.  AUton,  1  T.  R-  «'• 

(10)  Archb.  by  Chitt  796. 
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casual  ejector  on  the  non  appearance  of  the  tenant  or  landlord  in  the  first      Thk  Judo- 
instance,  or  afterwards,  for  not  appearing  at  the  trial,  and  confessing  lease,         *"^*  > 
entry,  and  ouster;  or  judgment  may  be  given  against  the  tenant  or  landlord 
on  a  verdict  for  the  plaintiff. 

The  judgment  for  the  defendant  is,  that  the  plaintiff  take  nothing  by  his  Judgment  for 
writ  or  bill,  but  that  he  and  his  pledges  to  prosecute  be  in  mercy,  &c. ;  and  ^ie^endant 
it  is  either  on  a  non  pros,  for  not  replying,  or  entering  the  issue,  or  as  in 
case  of  a  nonsuit^  or  on  a  verdict,  or  nonsuit  on  the  merits.  (1) 

The  plaintiff  does  not  recover  the  freehold;  he  recovers  onl^/  possession  Effect  of  judg- 
of  the  land ;  execution  is  of  the  possession  only.  ™^°^ 

Where  a  person  is  in  possession  by  title  (as  every  one  b,  who  enters  in  Unity  of  pos- 
exectttion  of  a  judgment  in  ejectment,  because  the  law  does  no  wrong),  the  ^J°°  *" 
possession  and  the  title  unite.  Thus,  it  is  a  principle  of  law,  that  where  a 
man  having  title  to  an  estate  comes  to  the  possession  of  it  by  lawful  meansy 
he  will  be  in  possession  according  to  his  title :  as  where  the  title  is  to  have 
a  fee,  he  becomes  seised  in  fee ;  where  the  title  is  to  have  an  estate  tail,  he 
becomes  seised  of  an  estate  tail,  the  law  casting  the  estate  upon  him  accord- 
ing to  his  title. 

A  judgment  is  an  act  of  law,  and  while  it  continues  in  force,  destroys  the 
title  of  the  adverse  party. 

Whilst  the  judgment  stands  in  force,  it  removes  an  intervening  estate  out  While  the 
of  the  way,  durins  which  time  it  is  the  same  as  if  it  had  never  existed ;  and  judgment 

exists,  an  inter- 

the  reooveror's  right  to  the  possession  will  continue  till  the  judgment  be  vening  estate 
reversed,  or  falsified  in  another  action.  is  removed. 

The  verdict  being  the  ground  of  the  judgment,  ought  not  to.  be  entered   Variance  be- 
for  more  land,  or  for  different  parcels,  than  the  defendant  was  found  guilty  *^ee»i  verdict 
of  by  the  verdict.     Yet  a  variance  between  the  verdict  and  judgment,  occa- 
sioned by  the  misprision  or  default  of  the  clerk  in  entering  the  judgment,  is 
not  fatal,  but  may  be  amended  by  the  court  even  after  a  writ  of  error 
brought  (2) 


23.  Scire  Facias. 

If  the  plaintiff  neglect  to  sue  out  his  execution  for  a  year  and  a  day  after  Scuti  Facias. 
judgment,  he  must,  in  general,  revive  the  judgment,  as  in  other  cases,  else  the 
court  will  award  a  restitution  quare  erronice  emanavit  If  the  plaintiff, 
where  he  is  a  real  person,  die  within  a  year  and  a  day,  his  executors  cannot 
take  out  execution  without  a  scire  facias,  for  tliey  are  hot  parties  to  the 
judgment ;  though,  if  execution  has  been  regularly  issued  out  in  the  lifetime 
of  the  testator,  the  sheriff  may  execute  it  after  his  death,  because  the 
authority  is  from  the  court,  and  not  from  the  party.  If  after  judgment,  and 
before  execution,  the  defendant  in  ejectment  dies,  and  a  scire  facias  goes^  it 
must  be  against  the  terre  tenants  of  the  land,  and  not  against  the  executor, 
without  naming  him  terre  tenant.  (3) 

(1)  In  ejectment  on  an  e/€^t<  by  one  judg-  JontM  d^  M^DonneU  v.  Grady ,  2  Hudson  & 

ment  creditor  against  another,  the  plaintiff  Brooke  (Irish),  5S7. 
whose  judgment  is  puisne,  but  his  requisition         (2)  Mason  v.  FoXy  Cro.  Jac.632. 
prior,  is  not  entitled  to  judgment  in  respect        (3)  Archb.  by  Chitt  803. 
of  the    interval   between    the    inquisitions. 
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Whbeb  Equitt 
will  be8train 
Actions  or 
Ejecthknt. 


Equity  will  iii' 
terfere  where 
ejectments  have 
been  com- 
menced at  law« 


the  costs  in  ejectment,  are  a  recompense  for  the  trouble  and  expense  to 
which  the  possessor  is  put.  But  that,  where  the  suit  begins  in  Chancery  for 
relief  touching  pretended  incumbrances  on  the  title  of  lands,  and  the  court 
has  ordered  the  defendant  to  pursue  an  ejectment  at  law,  there,  after  one 
or  two  ejectments  tried,  and  the  right  settled  to  the  satisfaction  of  the 
court,  the  court  hath  ordered  a  perpetual  injunction  against  the  defendant, 
because  there  the  suit  is  first  attached  in  that  court,  and  never  began  at 
law,  and  such  precedent  incumbrances  appearing  to  be  fraudulent  and 
inequitable  against  the  possession,  it  is  within  the  compass  of  the  court  to 
relieve  against  it." 

Courts  of  equity  will  sometimes  interfere  and  grant  perpetual  injane- 
tions,  where  the  ejectments  have  been  commenced  in  the  usual  way  at 
the  common  law.  (1) 


£XBCI7TI0N. 

GxarsRALLT. 

Execution  for 
plainti£f  in 
general. 


Casual  q'ector. 


After  verdict 


26.  Execution. 

I.  Generally. 

After  judgment  in  ejectment,  the  execution  for  the  plaintiff  is  a  writ  of 
habere  facias  possessionenty  or,  as  it  is  eommonly  called,  a  writ  of  posses- 
sion, with  or  without  2^  fieri  facias  or  capias  ad  sati^aciendum  for  tite 
damages  and  costs. 

On  a  judgment  against  the  casual  ejector,  where  the  tenant  or  landlord 
does  not  appear,  or,  having  appeared,  does  not  confess  lease,  entry,  and 
ouster  at  the  trial,  the  execution  for  the  plaintiff  is  a  writ  of  habere  foxm 
possessionem  only,  the  lessee  of  the  plaintiff  in  such  case  having  no  other 
remedy  for  the  recovery  of  his  costs,  than  by  action  for  the  mesne  profits. 

But  where  the  tenant  or  landlord  appears,  and  there  is  a  verdict  aad 
and  judgment    jmjgment  against  him,  the  lessor  of  the  plaintiff  may  sue  out  an  haben 

agamst  tenant     ^      ?  ^  .  ^        i  .  •.        ^     .    /.     •  *;-^ 

or  landlord.       facias  possessionem  for  the  possession,  and  dk  fien  facias  or  capias  satu^' 

ciendum  for   the   damages   and   costs,  or  for  the  costs  only,  where  the 
damages  are  remitted,  either  separately  or  in  one  writ  at  his  election. 

The  defendant  cannot  proceed  by  execution  for  his  costs,  against  the 

lessor  of  the  plaintiff  on  a  non  pros.,  nonsuit,  or  verdict ;   but  his  only 

remedy  for  the  recovery  of  them,  is  by  attachment  on  the  consent  rule. 

Writ  of  habere        The  writ  4}f  habere  facias  possessionem  is  a  judicial  writ,  issuing  out  of 

^^^^«^  the  court  in  which  the  action  is  brought,  and  directed  to  the  sheriff  of  the 

county  wherein  the  venue  was  laid;  and,  after  reciting  the  judgment,  com- 
mands him  without  delay  to  cause  the  plaintiff  to  have  possession  of  his 
term,  or,  if  there  be  more  than  one  demise,  his  severed  terms,  yet  to  <Jonic 
of  and  in  the  tenements  recovered.  (2) 
Upon\^hat  The  writ  of  possession  lies  upon  all  judgments  in  ejectment  for  the 

judgments  and    plaintiff,  whether  against  the  casual  ejector,  tenant,  or  landlord,  and  may 
w  en  issue  .      ^^  issued  at  any  time  within  a  year  and  a  day  after  signing  judgmen^» 

without  a  scire  facias*    On  a  judgment  by  default  against  the  casual  ejector, 
the  writ  may  be  issued  immediately  after  judgment  is  signed 


( 1 )  Barefoot  v.  Fry,  Bunb.  1 58.  Leigh- 
ton  V.  Leighton  (Sir  Edward),  I  P.  Wms. 
67 1 .  Vearden  v.  Byron  (  Lord),  8  Price,  4  J  7. 


Baih  (Earl  of)  y,  Sherwin,  Bro.  Ca«.  P*^. 
270. 

(2)  Tidd,  1244. 
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By  Reg.  Gen.  Hilary  Tenn,  2  Will.  4.  r.  1.  8. 76.  (1),  ''  a  writ  of  habere     Execution. 
fackis  possessionem  may  be  sued  out,  without  lodging  a  prcecipe  with  the  ^  ^^  jj 
officer  of  the  court,"  and  "it  shall  not  be  necessary  that  any  writ  of  exe-  T.  2  Will. 4. 
cution  should  be  signed ;  but  no  such  writ  shall  be  sealed,  till  the  judgment  ^*  ^'  ^  '^^• 
paper,  posteoj  or  inquisition,  has  been  seen  by  the  proper  officer."  (2) 

It  is  no  objection  to  the  legality  of  a  writ  of  habere  facias  possessionem, 
that  the  names  of  the  officers  to  whom  it  was  directed^  were  inserted  by  in- 
terlineation after  the  writ  was  sealed,  and  while  it  remained  in  the  hands 
of  the  under-sheriff.  (3) 

The  defendant  in  an  ejectment  having  withdrawn  his  defence,  and  filed  a  Where  issue  of 
consent  for  judgment  with  stay  of  execution,  without  the  privity  of  the  ^nt^iUbeal- 

^1  .    ../«  ,  .ijtr.1  ..  i«i  /..  lowed  notwith- 

pjaintin,  oegan,  on  the  day  before  the  expiration  of  the  stay  of  execution^  standing  stay 
to  pull  down  and  destroy  the  premises,  tlue  court  allowed  the  plaintiff  to  of  execution, 
issue  his  execution  immediately,  notwithstanding  the  stay  of  execution.  (4) 

Where  the  title  of  the  lessor  of  the  plaintiff  was  within  two  days  of  ex-  Where  issue  of 
piring,  the  court  refused  to  issue  an  habere.  (5)  r^^  ^  '*' 

A  party  who  had  lain  in  prison  a  twelvemonth  on  a  judgment  in  eject-  p^xsonkr. 
ment  for  damages  Is^  costs  2/.,  increased  costs  245/.  19^.,  was  held  entitled 
to  his  di«charge.  (6) 


II.  Under  Stat.  11  Geo.  4.  ^  1  WUL  4.  c-  7a 

It  has  been  enacted  by  stat.  1 1  Geo.  4.  &  1  Will.  4.  c.  70.  s.  38.  that,  Umdxr  Stat. 
**  in  all  oases  of  trials  of  efectment  at  Nisi  Prius,  when  a  verdict  shall  be  *  *  ^'^^  4.  &  i 
given  for  the  plaintiff,  or .  the  plaintiff  shall  be  nonsuited  for  want  of  the 
defendant's  appearance  to  confess  lease,  entry,  or  ouster,  it  shall  be  lawful 
for  the  judge  before  whom  the  cause  shall  be  tried  to  certify  his  opinion 
on  the  back  of  the  record  (7),  that  a  writ  of  possession  ought  to  issue  im- 
mediately; and,  upon  such  certificate,  a  writ  of  possession  (8)  may  be 
issued  forthwith ;  and  the  costs  may  be  taxed,  and  judgment  signed  and 
executed  afterwards  at  the  usual  time,  as  if  no  such  writ  had  issued: 
provided  always  that  such  writ,  instead  of  reciting  a  recovery  by  judgment 
in  the  form  now  in  use,  shall  recite  shortly,  that  the  cause  came  op  for 
trial  at  Nisi  Prius  at  such  a  time  and  place,  and  before  such  a  judge,, 
(naming  the  time,  place,  and  judge),  and  that  thereupon  the  said  judge 
certified  his  opinioii»  that  a  writ  of  possession  ought  ta  issue  immedi- 
ately." 

The  provisions  of  this  act,  relating  to  the  issuing  of  a  writ  of  habere  facias 
possessionem,  are  not  affected  by  stat.  1  WilL  4.  c.  7. 

Respecting  the  pawer  of  the  judge  to  grant  the  certificate,.  Mr.  Justice  Power  of  the 

(1 )  3  B.  &  Ad.  385.  8  Bing.  299.  s2  C.  out  a  previoufi  affidavit  ascertaining  the  rent 
&J.  189.  having  been   filed,    is    irregular.'     Nugent 

(2)  Reg,  Gen.  Hill  2  Will.  4.  r.  1.  s.  75.  {Lettee  of)  v.  Ejector,  1  Jones  (Irish),  103. 
Ibid.  (6)  Doe  d.  Daffey  ▼.    Sinclair,   3  Bing. 

(3)  Re>g ▼.  ffarrie,  2  Leaeh's C.  C.  929.    1  N.  C.  778. 

East's  P.  C  Add.XTiii.  (7)  For  the  entry  of  the  certificate  on 

(4)  BiekenMou    (Leuee    of)  v.  DyoM,   1  record,  rtcte  App.  Tidd.  Sup.  331.       ^ 
Batty  (Irish),  52.  (8)  Ibid.  216,  217.      And  for  forms  of 

(5)  Jack  d.  Thompton  v.  Andrewt,  1  Jebb  writs  of  Jieri  facias  and  capiat  ad  aaiiefa- 
&  Symes  (Irish),  547.  Ejectment  for  non  ciendum  for  damages  and  costs,  after  verdict 
payment  of  rent,  judgment  against  the  for  the  plaintiff  in  ejectment,  ibid.  217,. 
casual  c;jector,  an  habere  which  issued  with-  218. 
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judge  to  grant 
the  certificate. 

Judgment  of 
Mr.  Justice 
Taunton  in 
Doe  d.  maiam' 
«on  V.  Dawson, 


Taunton  in  Doe  d.  Williamson  v.  Dawson  (I)  obseryed*  ^<  Under  this  act  of 
parliament  (2)  there  does  not  appear  to  be  any  discretion  in  the  judge  as  to 
the  time  when  the  possession  shall  be  delivered ;  we  mast  either  grant  a  cer- 
tificate to  enable  the  lessor  of  the  plaintiff  to  get  into  immedicUe  possession, 
or  the  ease  must  take  its  regular  course  (3) ;"  and  if  the  judge  should  think 
that  some  time  ought  to  be  allowed  to  the  defendant,  he  will  grant  a  certi- 
ficate for  immediate  possession,  the  lessor  of  the  plaintiff  undertaking  not  lo 
enforce  it  for  a  certain  time.  (4) 

If  the  lessor  of  the  plaintiff  be  nonsuited  for  want  of  the  defendant's  con- 
fessing lease,  entry,  and  ouster,  the  judge  will  not  grant  a  certificate  under 
the  above  statute  to  give  the  lessor  of  the  plaintiff  immediate  possession, 
unless  an  (iffidavit  stating  the  circumstances  of  the  case  be  laid  before 
him.  (5)  And  where  it  was  intimated  at  the  trial  by  the  defendant's  coun- 
sel, that  he  should  move  in  the  next  term  for  a  new  trial,  on  the  ground  of 
certain  evidence  having  been  admitted  which  was  not  receivable  in  point  of 
law,  the  judge  who  tried  the  cause  said^  that,  under  these  circumstaneesi  he 
should  refuse  to  certify.  (6) 

An  ejectment  having  been  brought  on  two  demises,  and  a  v^erdiet  taken 
for  the  plaintiff  on  one,  and  for  the  defendant  on  the  other,  and  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on  the  second 
demise,  he  is  not  precluded  from  doing  so  by  his  having  obtained  early 
execution  on  the  verdict  on  the  first  demise,  and  possession  having  been 
taken  under  it.  (.7 ) 

It  will  be  observed,  that  stat.  11  Geo.  4.  &  1  Will.  4.  c.  70.  empowers 
the  judge  only  to  certify,  that  a  writ  of  ,possession  may  be  issued  imme- 
diately, but  does  not  allow  of  such  certificate  as  to  a  writ  of  execution  for 
the  costs  or  damages  (if  any) ;  and  unless  the  judge  certifies  under  stat 
1  Will.  4.  c.  7«  8. 2.,  as  it  seems  he  may  do,  that  execution  ought  to  issue  for 
them,  the  party  must  wait  the  ordinary  and  regular  time  before  issuing  it* 
If  the  judge. do  not  grant  his  certificate  allowing  the  issuing  of  a  writ  of 
possession,  then  it  cannot  be  issued  until  final  judgment  is  signed  in  the 
ordinary (QQurse.  (8) 


Dbuvery  of 
Writ  to  the 
Sheripp,  and 
Delivery  or 
Possession. 

Delivery  of 
writ  to  sheriff, 
and  warraot  to 
officer. 

Indemnity  to 
Bherifi*  for  exe- 
cuting. 


III.  Delivery  of  Writ  to  the  Sheriff,  and  Delivery  of  Possession. 

The  writ  o^  habere  facias  possessionem  being  sued  out,  signed,  and  sealed, 
is  delivered  to  the  sheriff,  who  makes  out  a  warrant  thereon,  directed  to 
his  ofiicer ;  and  it  is  usual  for  the  lessor  of  the  plaintiff  to  give  the  sheriff 
an  indemnity  for  executing  it.  {9) 

If  the  defendant  die,  after  the  writ  of  possession  taken  out,  it  may  stiU 
be  executed  by  the  sheriff.  (10)  And  where  a  writ  of  possession  was  lasted 
in  the  lifetime  of  the  lessor  of  the  plaintiff,  though  it  was  not  actually  sued 


(1)  4C.  &P.  589.. 

(2)  StaL  1 1  Geo.  4.  &  1  Will.  4.  c.  70. 

(3)  Vide  etiam  Doe  d.  Packer '7,  HUXiard^ 
5C.  &P.  132. 

(4)  Ibid.,  sed  qwere,  if  such  certificate 
might  not  be  granted  under  stat.  1  Will.  4. 
c.  7.  s.  2.  for  the  execution,  at  any  time,  the 
provisions  of  such  act  being,  as  it  seems, 
cumulative.     Archb.  by  Chitt.  799. 


(5)  Per  Littledale  J.  in  4  C.  &  P.  589. 

(6)  Tidd*s  N.   P.    cH.  Doe  d.  Ow*  »• 
Barrett,  1  Leg.  Obs.  351. 

(7)  Doe  d,  England  iBank  of)  v.  €»«•- 
bers,  4  A.  &  £.  410. 

(8)  Archb.  by  Chitt  799. 

(9)  Runnington  on  fljectmcDt,  487- 

(10)  Tidd,  1245. 
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out  till  after  his  death,  the  court  of  King's  Bench  held  the  execution  to  be  Exbcution. 
r^ular.  (1) 

Under  this  writ^  the  sheriff  or  his  officer^  by  the  direction  of  the  lessor  Mode  of  de- 

of  the  plaintiff  or  his  attorney,  delivers  possession  of  the  premises  recovered  ;  li^enng  poa- 

•'  *^  *  session  in  ge- 

and  the  sheriff  must  give  a  full  and  actual  possession :  thus,  in  McLssey  neral. 
{Lessee  of)  v.  Ejector  (2)  Mr.  Baron  Pennefather  said,  ^  We  think  that  the  Judgment  of 
execution  has  not  been  completely  executed ;  and  that  we  ought  to  consider,    ^^-  ^^^^J^   . 

,  .,    ,  1  .  t  11  .  n   1  •  Pennefather  in 

that  until  the  party  gets  the  quiet  and  peaceable  possession  of  the  premises,   Moitey  (Leasee 
the  writ  is  not  executed."  of)  v.  Ejector, 

If  the  recovery  be  of  a  house,  the  sheriff  may  justify  breaking  open  a  door, 
if  he  be  denied  entrance.  (3)    If  the  plaintiff  recover  several  messuages  or 
lands  in  the  occupation  of  different  persons^  the  sheriff  must  go  to  each  house, 
or  the  land  occupied  by  each  tenant,  and  deliver  the  possession  thereof  by 
turning  out  the  tenants ;  for  the  delivery  of  one  messuage  or  parcel  of  land,  in 
the  name  of  all,  is  not  in  that  case  a  good  execution  of  the  writ,  because  the 
possession  of  one  tenant  is  not  the  possession  of  the  other,  each  having  a  seve- 
ral possession.  (4*)    But  it  seems,  that  if  all  the  messuages  or  lands  be  in  the 
occupation  of  one  tenant,  it  is  sufficient  to  give  possession  of  one  messuage 
or  parcel  of  land,  in  the  name  of  all  (5) ;  and  this  indeed  seems  to  be  the 
safest  way  for  the  sheriff,  because  he  executes  the  writ  at  his  peril ;  and 
therefore,  if  he  give  possession  of  any  messuage  or  land  not  recovered, 
and  not  included  in  the  habere  fcuneis  possessionem^  he  is  a  trespasser.  (6) 
But  the  surest  and  best  way  is  said  to  be,  for  the  sheriff  to  remove  all  the 
tenants  entirely  out  of  each  house  or  parcel  of  land,  and  when  the  pos- 
session is  quitted,  to  deliver  it  to  the  plaintiff ;  for  if  the  sheriff  turn  out 
all  the  persons  he  can  find  in  the  house,  and  give  the  plaintiff,  as  he  thinks, 
quiet  possession,  and  after  the  sheriff  is  gone,  there  appear  to  be  some 
persons  lurking  in  the  house,  this  is  no  good  execution,  and  the  plaintiff 
may  have  a  new  writ  of  habere  faeias.{7)    If  the  execution  be  for  twenty   Of  land  accord- 
acres,  it  seems  the  sheriff  must  give  twenty  acres  in  quantity,  according  to  i^g  to  custom- 
the  common  estimation  of  the  county  where  the  land  lies.  (8)    And  on  a  ^^  "TJII^ti 
recovery  of  land,  being  part  of  a  highway,  the  sheriff  should  deliver  pos-  way. 
session,  subject  to  the  right  of  passage   over  it   for  the   king  and   his 
people.  (9) 

IV.    Writ  of  Restitution.  Writ  op  Re- 

stitution. 
It  is  at  the  lessor  of  the  plaintiff's  peril  to  take  more,  under  the  writ  of  Restoring  pos- 
possession,  than  he  is  strictly  entitled  to  (10);  and  if  he  take  more,  the  session  of  pre- 
court  on  motion,  will  order  it  to  be  restored.  (11 )    Thus^  where  the  plaintiff  perly  delivered, 
in  ejectment,  as  tenant  in  common,  recovered  possession  of  j^ve-eighths  of  a 
cottage  with  the  appurtenances,  and  a  writ  of  possession  was  executed  by 
the  sheriff,  who  turned  the  tenant  out  of  possession  of  the  whole,  and 

(1)  Tidd,  1245.  (8)  1  Rol.   Abr.  Execution   (H.)i  886. 

(2)  Jones  (Irish),  459.  Fhyd  v.  BetMO,  ]  Rol.  420.     Runnington 

(3)  Sentaine'e  caee,  5  Co.  9K  <b.)     Run-     ou  Ejectment,  487. 

nington  on  Ejectment,  485.  (9)  GcodtUle  d.  Chester  v.  Alker,  I  Burr. 

(4)  1   Rol.  AtTr.  Execution   (H.),   886.     138.     Tidd.  1246. 

Runnington  on  Ejectment,  485.  (10)  Cottinffham  v.Kinpy  1  Burr.  627. 629. 

(5)  Ibid.     Fb^d  v.  Bethill,  1  Rol.  421.  Connor  v.  West,  5  ibid.  2673. 

(6)  Runnington  on  Ejectment,  486.  (11)  Ibid.     Runnington  on   Ejectment, 

(7)  Carte  ▼.  Denis,  1  J.ieon.  154.     Run*  485.  487. 
nington  on  Ejectment,  486. 
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ExicimoK.      locked  ap  the  door,  the  court  of  Common  Pleas  made  a  rule  upon  tbe 

sheriff  and  lessor  of  the  plaintiff,  to  restore  the  tenant  to  the  possession  of 

Mree-eighth  parts  of  the  premises  ;  otherwise  he  would  be  obliged  to  bring 

another  ejectment  for  the  same.  (1)     But  where  a  tenant,  having  held  over 

after  the  expiration  of  his  term,  the  landlord  took  (amongst  other  tkiiigs) 

some  severed  crops  under  a  writ  of  habere  faeia$  possethnem^  issued  on  a 

judgment  obtained  against  the  former  in  an  action  of  ejectment,  the  eovut 

of  Common  Pleas  refused  to  grant  a  rule  to  refer  it  to  the  prothonotary 

to  ascertain  the  value  of  such  crops,  or  to  order  the  landlord  to  paj  over 

the  balance  to  the  tenant,  after  deducting  the  amount  of  rent  due.  (2) 

Where  judff.  ^°  ^^  ^*  WiUiarM  v.  Williams  (S),  where  judgment  was  signed  by  the 

ixient  signed  by  plaintiff  as  for  want  of  a  pl^a,  and  writs  of  possession  were  sued  oot  and 

hrw^Td^B^    executed;  but  the  defendant  had  left  a  plea  at  the  judge's  chambers;  the 

plea.  defendant  obtained  a  judge's  order  to  set  aside  the  judgment  and  writs  of 

possession,  and  commanding  the  sheriff  to  restore  possession:  —  It  was 
holden,  that  the  order  ought  not  to  have  been  on  the  sheriff,  but  upon  tlie 
party  in  possession,  and  that  writs  of  restitution  issued  upon  the  order  were 
irregular.  (4*)' 

In  Doe  d.  Supkens  v.  Lard  (5)  it  appeared,  that  the  lessor  of  the 
plaintiff  in  ejectment  recovered  against  defendant,  and  taxed  the  costs.  A 
writ  of  possession  was  taken  out  and  delivered  to  the  sheriff  in  November 
1834,  but  not  executed  or  returned.  A  second  writ  of  possession  was 
afterwards  taken  out  in  June  1837,  which  was  shortly  afterwards  set  aaide 
for  irregularity  with  costs,  no  wire  facias  having  issued  on  the  judgment :  — 
It  was  held,  that  the  lessor  of  the  plaintiff,  who  was  mortgagee  of  the  pre- 
mises, and  had  recovered  in  that  right,  and  entered,  could  not  on  those 
grounds  retain  the  premises  independently  of  the  writ  of  possession ;  and 
the  court  ordered  him  to  restore  possession.  (6) 

Where  in  ejectment  for  non  payment  of  rent,  and  judgment  against  the 
casual  ejector^  the  habere  was  executed  before  the  affidarit  ascertaining  the 
rent  was  filed,  the  court  awarded  a  writ  of  restitution.  (7) 


RSMKDIU  POft 
DlffrURBAHCE 
or  POSSBSSIOK. 

Remedy  for 
disturbance  on 
giving  posses- 
sion. 

By  attachment. 

On  eviction  by 
defendant,  after 
possession 
given. 


V.  Remedies  for  Disturbance  of  Possession. 

If  the  sheriff  be  disturbed  in  the  execution  of  the  writ,  the  court  on  an 
affidavit  will  grant  an  attachment  against  the  party,  whether  he  be  the 
defendant  or  a  stranger ;  because  the  writ  is  the  process  of  the  court,  and 
any  disturbance  given  to  tbe  execution  of  it  is  punishable  as  a  contempt.  (8^ 

The  process  is  not  executed  until  the  sheriff  and  officer  are  gone,  arid 
the  plaintiff  left  in  quiet  possession.  (9)  But  after  possession  given,  either 
on  the  habere  facias,  or  by  agreement  of  the  parties  (10),  the  law  seems  to 


(1)  Roe  d.  Saul  Y,  Damon,  3  Wils.  49. 
Barnes,  191. 

(2)  Doe  d.  Upton  v.  Witkerwiek,  3  Bing. 
11.     Tidd,  1246. 

(3)  2  A.  &E.  381. 

(4)  Whether  it  is  a  valid  objection  to  a 
writ  of  restitution,  that  no  pracipe  had  been 
issued,  or  that  the  writs  themselves  were 
only  sealed  and  not  signed.  ^«re?     Ibid. 

(5)  7  A.  &  £.  610. 

{6)  It  was  also  held,  that  he  could  not  set 


off  the  costs  on  the  judgment  against  the  i 
on  the  setting  aside  of  the  writ.     Ibid. 

(7)  Toumshend    (Lessee    of)    v.'  Casmal 
Ejector,  1  Alcock  &  Napier  (Irish),  2S8. 

(8)  Kingsdale  v.  Mann,  6  Mod.  27.  1 
Salk.321.,  et  vide  Raiel^  v,  TaU,  1  Keb^ 
77P.  Devereux  v.  UnderkiU,  2  ibid.  245. 
Davies  d.  i\wey  ▼.  Doe,  2  W.  Black*  892. 

(9)  Runnington  on  l^jectment,  489. 

(10)  Ratdiffy,  Tate,  I  Keb.  779.  Love- 
less (EAeeutor)Y.  Ratdiff,  ibid.  785. 
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make  a  difference  where  the  plaintiff  is  turned  out  of  possession  by  the     Exkcution. 
defendant,  and  where  by  a  stranger.    When  it'  is  done  by  the  defendant,   when  habere 
immediately  or  soon  after  the  possession  is  delivered,  the  plaintiff  it  seems  faeia$  de  novo 
may  have  a  new  habere  facias^  before  the  fornaer  writ  is  returned  (1),  be-  ^i^l  be  granted. 
cause  the  defendant  himself  shall  never  by  his  own  act  keep  the  possession, 
which  the  plaintiff  hath  recovered  from  him  by  due  course  of  law.  (2) 
And  if  the  sheriff  give  possession  of  part  only,  he  may  have  a  new  habere 
facia$  fbr  the.  rest  (9)     But  if  the  writ  be  returned  by  the  sheriff,  though 
Bot  filed,  it  seems  no  new  habere  facitu  can  issue ;  because,  when  the  return 
is  made^  it  becomes  a  record  which  the  court  is  entitled  to.  (4) 

When  a  stranger  turns  the  plaintiff  out  of  possession^  after  execution  On  eviction  by 
fully  executed,  the  plaintiff  is  put  to  a  new  action,  or  an  indictment  for  a  '  arranger. 
forcible  entry,  where  the  force  will  be  punished  (5)  :  the  reason  is^  that  the 
title  was  never  tried  between  the  plaintiff  and  the  stranger,  who  may  claim 
the  land  by  a  title  paramount  to  that  of  the  plaintiff,  or  he  may  come  in 
under  him ;  and  then  the  recovery  and  execution  in  the  former  action 
ought  not  to  hinder  the  stranger  from  keeping  that  possession,  which  he 
may  have  a  right  to« 


27.  Evidence.  Evidbmce. 

The  plaintiff  must  prove  a  legal  and  possessory  title  in  himself,  unless  Plaintiff  must 
daimiug  as  landlord,  or  where  a  privity  of  estate  exists  between  him  and  ^^^^l^j^^ 
the  defendant  title. 

In  ^ectment  the  plaintiff 's  proof  generally  consists  in  proving  the  lessor's 
title  to  enter  and  possess  the  identical  lands  in  dispute ;  for,  although  four 
allegations  are  comprised  in  the  declaration  of  ejectment,  viz.  the  title 
of  the  less<Nr  of  the  plaintiff,  a  lease  by  him  to  the  plaintiff,  an  entry  by 
the  latter,  and  an  ouster  by  the  defendant,  yet  by  the  consent  rule  the 
proof  is  usually  confined  to  the  title  of  the  lessor. 

The  lessor  of  the  plaintiff  can  acquire  no  title  from  the  weakness  of  his 
adversary,  but  must  exclusively  rely  upon  the  strength  of  his  own.  (6) 

Evidence  of  title  consists  in  the  exercise  of  acts  of  ownership  from  which   Evidence  of 
the  presumption  of  a  legal  title  will  arise,  or  in  shewing  a  particular  title,  p^si^f^J^^  ^f 
as  devisee,  heir,  &c.  ownership,  or 

The  defence  usually  consists  in  shewing  under  the  general  issue,  that  the  ^  shewing  a 

.     .  ,  ■  <  .    I        o      .  1       .  I  .  .     particular  title. 

plaintiff  has  no  such  title,  as  gave  him  a  right  of  entry  at  the  time  at  which 

the  demise  is  alleged  to  have  been  made  to  the  nominal  plaintiff.  si^s^n  shewing 

In  ejectment  by  an  administrator,  he  should  prove  the  leasehold  title  of  that  plaintiff 
the  intestate,  the  intestate's  death,  and  should  produce  the  letters  of  ad-  ^^^  "«^*  ^ 
ministration  under  the  seal  of  the  Ecclesiastical  Court,  or  the  entry  in  the   Admi»wt»a. 
book  of  orders  of  the  court  for  granting  administration  (7)>  which  may  be  tor. 


(1 )  Pierton  v.  Tavernar,  1  RoL  35S.   Molt-  et  vide  Lovele*$  (Executor)  v.  Ratdiff\  1  Keb. 

ntaut  v.Ftdffom,  Palm.  389.  Hatdiffv,  Tate^  785. 

I  Keb.  779.  Loveien (Eteeeutor) y. Chapman,         (5)  Fortunes.  Johnson,  Sty.  318.      Wood 

ibid.   785.     Burgoin  \.  Thomas,  ibid.  786.  and  AfarAAom,  ibid.  408.     Ratcliff  v.  Tate,  I 

iSngidale  v.  Mann,  6  Mod.  27.    1  Salk.  321.  Keb.  779.    Loveleee  (Executor)  v.  Chapman, 

(2^  Kunnington  on  Ejectment,  489.  ibid.  785.     Tidd,  1248. 

(3^  Devereux  r.  Underhill,  2  Keb.  245.  (6)  Doe  d.  Hodsden  v.  Staple,  2  T.  R.  684. 

(4)  Tidd,  1247.«oit.  2  BrowiU.  216.  253.         (7)  Bull.  N.  P.  188.  246. 
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Attested  copy. 
Alunation. 


ASSIOKKES. 

Bankrupt. 

Estoppel  from 
disputing  the 
landlord's  title, 
how  the  acts  of 
the  parties  may 
be  explained. 


proved  by  means  of  an  examined  copy.     So  he  may  shew  his  title  by  pro- 
ducing an  exemplification  of  the  letters  of  administration.  (1) 

In  ejectment  on  the  demise  of  S.,  evidence  is  admissible  to  shew,  that  a 
deceased  party,  being  then  in  receipt  of  the  rents,  executed  a  deed,  efaarging^ 
the  fand  with  an  annuity,  in  which  he  stated  S.  to  be  legal  owner  of  the  fee, 
and  himself  to  hold,  for  the  term  of  his  natural  life,  by  permission  of  S.  (2) 
Id  an'  ejectment  for  non  payment  of  rent,  the  lessor  of  the  plaintiff  proved 
at  the  trial  an  attested  copy  of  the  affidavit  of  service,  purporting  to  be 
sworn  before  A.  B.,  a  commissioner  of  the  court  of  Queen's  Bench.  On 
behalf  of  the  defendant,  a  witness  proved  that  he  had  applied  to  an  ofBoer 
of  the  court  for  an  attested  copy  of  the  roll  on  which  the  names  of  the  com- 
missioners were  enrolled  (a  rule  of  court  requiring  such  enrolment),  and  was 
refused  such  copy;  and  that  he  then  searched  among  the  names  of  the 
commissioners  upon  the  roll,  and  that  the  name  of  A.  B.  was  not  upon  it. 
It  was  contended  for  the  defendant,  that  this  was  evidence  to  shew,  that 
A.  B.  was  not  a  commissioner  of  this  court,  and  that  the  affidavit  could 
not  be  read.  A  verdict  having  been  found  for  the  plaintiff,  subject  to  this 
objection,  upon  motion  to  enter  a  nonsuit,  it  was  held,  that  the  defence 
relied  on  by  the  defendant  was  not  admissible ;  and  that  if  it  were,  it  was  not 
established  by  proving  that  the  name  of  A.  B.  was  not  enrolled  as  a  com- 
missioner. (3) 

In  Ireland,  a  proof  of  service  of  summons  in  ejectment,  by  attested  copy 
of  the  affidavit,  is  sufficient  (4) 

Where  in  an  ejectment  the  lessor  of  the  plaintiff  derived  title  under  a 
lease  made  in  1756,  subject  to  a  condition  to  be  void  in  case  of  alienation, 
without  license  in  writing  under  hand  and  seal,  and  where  the  evidence 
shewed  that  an  alienation  had  taken  place  in  1770,  it  was  held,  that  an 
ejectment  for  non  payment  of  rent,  brought  by  the  landlord  in  1816,  was 
evidence  from  whence  the  jury  might  presume  that  a  license  to  alien  bad 
been  given.  (5) 

The  counsel  for  the  plaintiff  in  his  opening  statement  of  the  foregoing 
case  referred  to  the  ejectment  of  1816  as  the  supposed  case  of  the  de- 
fendant, and  stated,  that  that  ejectment  was  defective ;  but  the  defendant, 
in  his  case,  took  no  notice  of  the  ejectment  of  1816,  but  relied  on  an 
ejectment  upon  the  title  brought  by  him  in  1818  as  evidence  of  an  eviction 
for  breach  of  the  condition  against  alienation :  —  It  was  held,  that  the 
plaintiff  was  entitled  to  give  the  ejectment  for  non  payment  of  rent  in  evi- 
dence as  a  rebutting  case.  (6) 

Assignees  of  a  bankrupt  must  prove  the  title  of  the  bankrupt  to  the 
premises,  and  their  own  right  to  sue  as  assignees.  (7) 

In  Doe  d.  Plevin  v.  Brown  (8)  it  appeared,  that  A.  demised  a  house  and 
lands  to  B.,  and  afterwards,  being  embarrassed,  assigned  the  premises  and 
all  his  personal  estate  to  C.  A.  told  B.  that  he  had  assigned  the  premises^ 
and  requested  him  to  give  C.  an  acknowledgment ;  whereupon  B.  gave  C. 


(1)  Kemplond.  Bojffiddv.  Cross,  C.  T.  H. 
108.  Eiden  (Administrator)  v.  Keddellj  8 
East,  I  B7,t  post,  1471.  tit.  Exkcutor. 

(2)  Doe  d.  Daniel  v.  Coufthred,  7  A.  &  E. 
235. 

(3)  Fry  (Lessee  of)  v.  Kinff,  1  Smith  & 
Batty  (Irish),  86.,  Burton  J.  dvbitante. 


(4>  Jack  d.  Boyle  v.  Kienan^  H  Jebb.  & 
Syrnes  (Irish),  231. 

(5)  Nugent  d.  KeaaM  v.  Bantry  (Earl  of)^ 
1  Hudson  &  Brooke  (Irish),  147. 

(6)  Ibid. 

(7)  Ant^,  669.  tit.  Banxkuftct. 

(8)  7  A.  &  E.  447. 
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a  shilling,  and  subsequently  agreed  with  C.  to  give  up  possession  to  him  of  Evidence. 
the  house  and  lands  respectively  at  the  usual  times,  receiving  an  allowance 
for  his  improvements.  Afterwards,  and  while  the  premises  were  still  in 
B.'s  occupation,  A.  became  bankrupt,  and  C.  brought  ejectment.  The 
assignees  under  A.'s  commission  defended  as  landlords,  and  contended  that 
the  assignment  to  C.  was  invalid,  A.  having  become  bankrupt  when  he 
made  it: — It  was  held,  that  the  acknowledgments  above  mentioned  did 
not  estop  B.,  or  the  assignees  as  representing  him,  from  contesting  C.*s 
tide  on  the  above  ground,  such  acknowledgments  having  been  made  in 
consequence  of  A.'s  representations,  in  which  he  suppressed  the  facts  ren- 
dering the  assignment  invalid. 

The  assignees  of  an  insolvent  debtor,  after  proving  the  title  of  the  insol-   Insolvent 
vent,  need  only  produce  a  copy  of  the  record  of  conveyance  and  assignment  <*****<>'• 
to  themselves,  as  filed  in  the  insolvent  court;  but  such  copy  must  be 
written  on  parchment,  and  have  the  certificate  of  the  provisional  assignee 
of  the  court  indorsed  thereon,  and  be  sealed  with  the  seal  of  the  court.  (1) 

The  plaintiff  who  claims  as  the  conusee  of  a  statute  merchant  must  pro-   Conuseb  or 
duce  the  recognisance,  or  an  examined  copy  of  it  (2) ;  an  examined  copy  of  ®'^''"'"  ^"*" 
the  writ  of  capias  si  laicus  and  return ;  and  also  an  examined  copy  of  the 
writ,  and  return  of  the  extent  and  liberarifeci. 

If  the  action  be  not  against  the  conusor,  but  against  one  who  had  posses- 
sion previous  to  the  acknowledgment,  the  plaintiff  must  also  prove  the  conu- 
sor's title;  or  if  one  claim  under  the  conusor,  that  his  interest  is  deter- 
mined (3),  and  the  identity  of  the  parties. 

The  conusee  of  a  sti&tute  staple  (4*),  or  of  a  recognisance  in  the  nature  of  Conuseb  of 
a  statute  staple  (5),  must  prove  the  recognisance  either  by  its  production  S*^*"'^"  *'''*- 
under  the  proper  seals,  or,  as  it  seems,  by  an  examined  copy  of  its  certifi- 
cation into  the  court  of  Chancery  by  the  clerk  of  recognisances,  and  by  ex- 
amined copies  of  the  writ  of  capias  and  return,  and  also  of  extent  and  liber" 
ate.  A  copy  of  the  record  containing  the  recital  of  the  award  of  these 
writs  and  of  their  returns,  seems  to  be  sufficient  evidence  to  prove  them.  (6) 

Evidence  of  identity  is  also  necessary;  and  if  the  proceedings  be  not 
against  the  conusor,  the  plaintiff  must  also  give  evidence  of  his  title.  (7) 

If  the  lord  of  the  manor  bring  ejectment  for  a  forfeiture,  he  must  prove   Copyhold. 
the  act  of  forfeiture,  that  he  was  lord  at  the  time  of  the  forfeiture  com- 
mitted, and  that  the  tenant  had  been  admitted  on  the  rolls.  (8) 

If  the  action  be  brought  by  the  surrenderee  of  copyhold  lands,  he  must 
prove  the  surrender  to  his  use^  and  his  subsequent  admittance,  for  his  title 
is  not  complete  before  admittance ;  but,  after  admittance,  his  title  relates 
back  to  the  time  of  the  surrender ;  and,  provided  he  be  admitted  before  the 
trial,  it  will  be  sufficient,  though  the  demise  be  laid  on  a  previous  day.  (9) 

Secondary  evidence  of  the  execution  of  a  deed  will  be  admitted,  where  the  Deed. 
attesting  witness,'  in  collusion  with  an  adverse  party,  withholds  his  testi-  Secondary  evi- 
roony.(lO)  dence  of  execu- 


tion. 


(1)  Stots.  7  Geo.  4.  c.  57.  s.  19.  and  1  (7)  2  Stark.  Ev.  296. 
Will.  4.  c.  38.  8.  1.  (8)  Bull.  N.  P.  108. 

(2)  BuU.  N.  P.  104.  (9)  HoUfagt  v.  Oapham,    1  T.  R.  600., 

(3)  Doe  d.DaCotta  v.  Wkarton^  8  T.  R.2.  potU  1470.  Devisee. 

(4)  Stat.  27  Edw.  3.  c.  9.  s.  2.  (10)  Clanmorri8(Lord,  Lessee  of)  y.  Mullen, 

(5)  Stat.  23  Hen.  8.  c.  6.  1  Crawford  &  Dix  (lri«h),  8. 

(6)  RamsboUomif,BueAhurst,2  M.  &  S.  655. 
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EviDurcE. 

Dktisee. 
Frkbhold  Ik- 

TSaSST. 

Sut.3&4Wm. 
4.  c.  106.  8.  3. 


Dkvisbs  or 

COPYHOLO. 


DlTISCE  OF 

Leasbhoia. 


Assent  of  exe- 
cutor. 


Elegit  (Te- 
nant by). 


The  devisee  of  a  freehold  interest  must  prove^  1.  the  seisin  of  the  devisor; 
2.  the  execution  of  the  will ;  3.  the  death  of  the  devisor. 

If  the  devise  be  of  a  remainder,  or  reversion  in  fee»  or  the  like,  he  mint 
prove  the  determination  of  all  the  precedent  estates. 

By  Stat  3  &  4  Will  4.  c.  106.  s.  3.,  "  where  land,  &c  shall  be  devised 
by  any  testator  who  died  since  December  31.  1833,  to  his  own  heir,  sueb 
heir  shall  be  considered  as  taking  by  devise  and  not  by  descent.'* 

Previous  to  this  statute,  a  devise  to  any  one  of  the  Mame  estate  which  be 
would  otherwise  have  taken  as  heir  at  law  of  the  devisor,  was  inoperatiTe, 
and  the  devisee  took  by  descent  and  nut  by  devise. 

.   Devisee  of  copyhold  must  produce  and  prove,  1*  the  will  of  the  devisor; 
2.  admittance  of  the  testator ;  3.  his  own  admittance. 

Wills  of  customary  and  copyhold  lands  must  be  executed  with  the  ssme 
formalities  as  freehold  (1);  and  a  will  so  executed  is  good,  though  the  tes- 
tator may  not  have  surrendered  to  the  use  of  his  wiU ;  and  though  bong 
entitled  as  heir,  devisee,  or  otherwise,  he  may  not  have  been  admitted ;  and 
though  there  may  be  no  custom,  or  only  a  limited  custom,  to  devise  or  sur- 
render to  the  use  of  the  will.  Such  facts  can  be  proven  by  producing  the 
original  entries  in  the  rolls  of  the  manor  by  the  proper  officer,  whidi  entries 
the  tenant  has  a  right  to  examine  (2),  and  proving  the  identity  of  the 
parties  admitted  (3),  without  shewing  a  copy  of  such  surrender  and  ad- 
mittances stamped,  as  required  by  stat  55  Geo.  3.  c  184. 

Stat.  55  Geo.  3.  e.  192.,  which  dispenses  with  the  necessity  of  the  sur- 
render of  copyholds  to  the  use  of  the  will  of  the  copyholder,  extends  to 
those  cases  only  where  the  surrender  is  merely  formal.  (4) 

Stat  3  &  4  WilL  4.  c  106.,  amending  the  law  of  inheritance,  extends 
to  copyhold  and  customary  land. 

The  devisee  of  a  leasehold  must  prove,  1.  the  lease  to  the  devisor ;  2. 
the  will  by  the  probate ;  3.  identity  of  the  devisee ;  4.  assent  of  the 
executor. 

An  admission  by  the  defendant  of  the  testator's  interest,  will  supersede  the 
necessity  of  proving  the  lease.  (5)j 

No  particular  form  of  assent  by  the  executor  is  necessary ;  a  general 
assent  is  sufficient  (6)  So  is  a  letter,  by  which  the  defendant  promises  to 
give  possession  at  a  particular  time  (7  X;  in  fact,  a  very  small  matter  will 
amount  to  an  assent,  it  being  a  rightful  act  (8) 

It  seems  that  an  assent  is  not  to  be  implied  from  the  sufficiency  of 
assets  (9) ;  but  an  express  assent  will  vest  a  term  in  the  legatee  from  the 
death  of  the  testator.  (10) 

The  tenant  by  elegit  should  produce  an  examined  copy  of  the  judgment, 
of  the  writ  of  elegit  taken  out  upon  it,  and  the  inquisition  and  return  there- 
upon ;  or  he  should  produce  an  examined  copy  of  the  judgment  roll,  recit- 


(1)  Stats.    7  Will  4.  &  1  Vict    c  26. 
s.  1. 

(2)  Folkardv.  Hemet,  2W.  Black.  1061. 
Rex  V.  SkeUey,  3  T.  R.  141. 

(3)  Doe   d.  Hanson  v.   Smithf   I  Camp. 
197. 

(4)  Doe  d.  NethercMe  ▼.  BarUe,  5  B.  &  A. 
492. 


(5)  Doe  d.  Diffby  ▼.  Ste^  3  Camp.  H^' 

(6)  I>appa  T.  Mayoj  1  Saund.  278. 

(7)  Doe  d.  Saye  and  Sde  v.  Gvy,  S  E«st» 
120. 

(8)  Nod  V.  RobinMtnh  1  Vern.  94.    !><»  * 
Mabberiey  t.  Mabberley,  6  C  &  P.  126. 

(9)  Dtelu  T.  Stniit,  5  T.  R.  €90. 

(10)  Saunder't  case,  B  Co.  12.  <h) 


EJECTMENT. 


1471 


Ing  the  judgment,  the  award  of  the  elegit^  and  the  retarn  ot  the  inqui-      Evidbmck. 
aition.  ( 1 ) 

If  the  possession  be  not  in  the  debtor,  but  in  a  third  person,  the  plaintiff 
must  also  shew  that  such  third  person  came  in  under  the  debtor,  and  that 
his  fight  to  possession  has  ceased ;  or  if  he  hold  adversely  to  the  debtor,  the 
plaintiff  should  shew  the  debtor's  title.  (2)  It  will,  however,  be  sufBcient 
to  shew  a  pritnd  fcude  title  in  the  debtor,  and  that  will  cast  on  the  defend- 
ant the  burden  of  shewing  that  his  title  is  anterior  to  the  judgment  (3) 

It  must  appear  from  the  return  that  the  sheriff  has  set  out  a  moiety  by 
metes  and  bounds,  or  the  return  will  be  bad  (4) ;  and  the  objection  may  be 
taken:  on  the  trial.  (5) 

An  executor,  when  plaintiff,  must  prove,  1.  the  leasehold  title  of  his  in-  Ezkcutor. 
testate ;  2.  the  intestate's  death ;  S.  the  probate. 

Terms  vest  in  the  executor  (6),  from  the  death  of  the  testator.  The  lease 
to  the  testator  or  intestate  must  also  be  proved. 

The  defendant's  answer  to  a  bill  in  equity,  stating  that  '*  he  believed  that 
the  testator  was  possessed  of  the  leasehold  premises  in  the  bill  mentioned," 
is  primd  facie  evidence,  that  the  testator  had  a  chattel  interest  in  the  pre- 
mises in  the  bill  mentioned.  (7) 

To  prove  the  title  of  a  lessor  of  the  plaintiff  in  ejectment  claiming  as 
executor,  it  is  sufficient  (without  laying  ground  for  reception  of  secondary 
evidence)  to  produce  minutes  of  the  proof  of  the  will  and  sealing  of  probate, 
indorsed  on  the  will  by  the  surrogate  and  registrar  of  the  Ecclesiastical 
Court ;  it  being  proved  also  that,  by  the  practice  of  the  particular  court,  no 
other  record  of  such  grants  is  kept  (8)  *" 

A  lessor  in  ejectment,  who  claims  title  as  a  purchaser  from  the  sheriff,  Fikri  Facias. 
who  sells  by  virtue  of  a  Jieri  facias,  at  the  suit  of  such  lessor,  must  prove 
the  judgment  as  well  as  the  writ  (9)  But  where  the  lessor  of  the  plaintiff 
was  not  the  plaintiff  in  the  first  action,  it  was  held  sufficient  for  him  in 
ejectment  against  the  defendant  in  the  first  action,  to  produce  thejierifaciwi 
without  proving  the  judgment  (10) 

Where  the  assignment  of  a  lease  by  deed  taken  in  execution  was  made  by 
the  under-sheriff  in  the  name  and  under  the  seal  of  office  of  the  sheriff,  his 
authority  need  not  be  proven.  (11) 

A  guardian,  to  make  out  his  title,  must  prove,  1.  that  the  infant  is  the  Guardian. 
heir  to  socage  lands,  which  is  to  be  proved,  as  in  the  case  of  title  by  an 
heir,  by  evidence  of  the  seisin  of  the  ancestor  of  hb  death,  and  of  the  pedi- 
gree. 

2.  His  own  character  as  guardian,  that  is,  that  he  is  next  of  blood  to  the 
heir,  to  whom  the  inheritance  cannot  descend  (12);  and  by  evidence  that  the 


(1)  RamdnUom  ▼.  Bwkhunt,  2  M.  &  S. 
565. 

(2) 
(3) 
(4) 
565. 

(5)  Fenny  d.  MoMterg  ▼.  Durrani,  1  B.  & 

A.  40. 

(6) 
iJnJuA, 

{Inhab. 


Doe  (L  2>a  Co«la  ▼.  fPAarCem,  8  T.  R.  S. 
Doe  d.  Evant  ▼.  Owen,  2  C.  &  J.  71. 
Ramsboltom  ▼.  Buckhurtt,  2  M.  &  S. 


Pbei^  tit  Executors.     Bex  v.  Stone, 
o/)  6  T.  R.  295.     Bex  v.  Horelejf 
^.  ojry,  8  East,  410.     Bull.  N.  P.  246. 


(7)  Doe  d.  Digby  ▼.  Sleel,  3  Camp.  115. 

(8)  Doe  d.  Edwardt  t.  Gwrniny,  7  A.  & 
£.240. 

(9)  Doe  d.  Bland  t.  Smith,  2  Stark.  199. 
Hoffman  (Atiignee)  ▼.  Pitt,  5  Esp.  N.  P.  C. 
22. 

(10)  Doe  d.  Batten  ▼.  Murleee,  6  M.  &  a 
110. 

(11)  Doe  d.  Jamee  v.  Brawn,  5  B.  &  A. 
243. 

(12)  2  Stark.  £▼.  297. 
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EJECTMENT. 


STiDKMcie.      infaDt  was  under  the  age  of  fourteen  at  the  time  of  the  demisey  for  from 
that  time  the  title  of  the  guardian  ceases.  (1) 

A  guardian  who  has  been  appointed  by  deed  or  will,  bj  virtue  of  stat  13 
Car.  2.  c.  24.  ss.  8  &  9.»  must  prove  his  appointment,  either  hj  the  deed  of 
the  father,  or  his  last  will  and  testament,  executed  as  the  statute  directs,  id 
the  presence  of  two  or  more  credible  witnesses,  the  title  of  the  lofaDt,  and 
his  minority  at  the  time  of  the  demise. 

Where  the  appointment  is  by  will,  it  must  now  be  executed  in  accordance 
with  Stat.  7  Will.  4.  &  1  Vict  c  26.  s.  9. 

I 

HsiR  AT  Law.       The  heir  at  law  must  prove,  1.  seisin  of  the  ancestor ;  2.  that  he  is  heir 

to  that  person.  (2) 

The  seisin  may  be  established  by  proving  an  actual  possession  of  the  an* 
cestor ;  or  that  he  received  rent  from  the  person  in  possession,  whicii  is 
presumptive  evidence  of  a  seisin  in  fee  (3) ;  or  that  the  party  in  poeseaaon 
was  the  lessee  of  the  ancestor.  (4) 

The  descent  may  be  proven  by  the  plaintiff  shewing  his  descent  from  the 
ancestor  under  whom  he  claims ;  or  that  he  and  the  person  last  seised  were 
descended  from  one  common  ancestor,  or  at  least  from  two  brothers  or 
sisters  (5) ;  and  that  all  intermediate  heirs  between  himself  and  such  an- 
cestor were  dead  without  issue.  (6) 

Upon  a  demise  by  husband  and  wife,  in  right  of  the  wife,  title  must  be 
proved  in  the  wife.  (7) 

If  the  wife  be  a  joint  tenant  of  a  term,  the  husband  and  wife  should  jm 
in  the  ejectment  with  the  other  joint  tenant  (8)  A  joint  demise  by  hus- 
band seised  in  right  of  his  wife,  and  his  wife,  is  negatived  by  a  receipt  for 
rent,  given  in  the  name  of  the  husband  alone.  (9) 

The  payment  of  an  entire  rent  to  the  lessors  of  the  plaintiff  is  evidence  of 
their  joint  tenancy  (10),  such  as  to  support  a  joint  demise  in  the  declaration: 
but  although  the  defendant  prove,  that  he  has  paid  an  entire  rent  to  a 
receiver,  for  two  jointly,  for  which  the  receipts  stated  the  rent  to  be  due  to 
the  two,  yet  they  may  recover  on  a  declaration,  stating  separate  demises  bj 
the  two  of  the  whole  property;  for  by  the  several  demises  the  joint 
tenancy  is  severed.  (11)  So  if  four  joint  tenants  jointly  demise,  from  year  to 
year,  such  of  them  as  have  given  notice  to  quit,  may  recover  on  separate 
demises.  (12) 

Where  the  lessor  of  the  plaintiff  is  a  tenant  in  common,  coparcener,  or 
joint  tenant  with  the  defendant,  he  ought  to  be  prepared  with  the  consent 
rule  to  shew,  that  the  ouster  has  been  admitted  (13) ;  and  it  seems  that  if  the 
defendant  mean  to  deny  the  ouster,  he  ought  to  enter  into  a  special  consent 
rule,  which  does  not  admit  the  ouster.  (14) 


Husband  akd 
Wipe. 


Joint  Tcnant. 

By  joint  te- 
nants. 


(1)  4  Bac.  Abr.    Guardian    (£.),   104. 
Doe  d.  Rigge  t.  Bdl,  5  T.  R.  471. 

(2)  Sed  vide  sUt  3  &  4  Will.  4.  c.  106. 

(3)  Bull.  N.  P.  103.     Co.  Litt  15.  (a.) 
Jenkiru  d.  Harris  v.  Prichard^  2  Wils.  45. 

(4)  Co.  Litt.  243.  (a.)     Buthbyy.Dxxon^ 
3  B.  &C.298. 

(5)  Roe  d.  Thome  v.  Lordy  2  W.  Black. 
1099. 

(6)  Riehardsv.  Richarde,  15  East,  294.  n. 

(7)  2  SUrk.  Ev.  298. 

(8)  1  Bac.  Abr.  Baron  and  Feme  (C), 
694. 


(9)  Parry  v.  HindU^  2  Taunt  180. 

(10)  Doe  d.  Clarke  v.  Grant,  12 '£>^ 
221. 

(11)  Doe  d.  Manack  ▼.  Ready  ibid.  57. 

(12)  Doe  d.  ff^aywum  V.  CM"' ^  ^'""i* 
120.  Doe  d,  Marsack  v.  Read,  12  E«*  ^' 
2  Stark.  £▼.  308. 

(13)  Doe  d-  Whitev,  Cuff,  I  Camp.  ^^5. 
Oaiee  d.  Wigfal  v.  Brydon,  3  Burr.  1895. 

(14)  Ibid.  Doed.Gignery.Roe,STi^^ 
397.,  sed  vide  Doe  d.  HeBtHgt  v.  Bird,  ** 
East,  49. 


EJECTMENT.  147S 

The  bare  perception  of  the  whole  of  the  profits  does  not  amount  to  an  Eyip»kc». 

ouster  (1 ),  although  such  perception  of  the  profits  continued  for  a  great  length  The  bare  per- 

of  time  will  be  evidence  of  an  actual  ouster  (2);  for  the  mere  possession  **|f  ^J****  ?f,J**® 

supports  the  common  title,  and  a  bare  refusal  to  pay  over  his  share  of  the  pro6ts  does  not 

profits  to  a  tenant  in  common  is  not  sufficient  evidence  of  ouster  without  a  amount  to  an 

ouster 

denial  of  title ;  but  if  upon  a  demand  of  possession  by  a  tenant  in  common, 
the  co-tenant  refuse  and  claim  the  whole,  it  is  evidence  of  an  actual 
ouster.  (3) 

In  ejectment  by  landlord,  the  determination  of  the  lease  may  be  proved^   Landlord. 
1.  by  the  terms  of  the  lease  itself,  where  the  term  is  certain ;  2.  by  proof  of  Determination 
notice  where  it  is  necessary ;  8.  by  some  act  of  forfeiture.  (4)  ^^* 

Proof  of  the  execution  of  the  deeds  (5)  by  the  mortgagor,  who  is  in  pos-  Mortoagok 
session  of  the  premises,  is  usually  conclusive  against  him,  since  he  cannot  ^^^,,  ^^^' 
set  up  a  title  inconsistent  with  his  own  deed.  (6)    But  if  a  third  person  be 
defendant,  it  is  necessary  to  prove  that  the  mortgagor  was  in  possession  by 
the  receiving  of  rents,  or  otherwise,  at  the  time  of  the  mortgage. 

And  when  the  defendant  claims  as  tenant  to  the  mortgagor  under  a  lease 
prior  to  the  mortgage,  a  regular  determination  of  the  tenancy  by  a  notice 
to  quit  must  be  proved.  (7) 

But  where  the  mortgagor  has  let  the  premises  subsequently  to  the 
mortgage,  no  notice  is  requisite  (8),  although  the  mortgage  was  assigned  to 
the  lessor  after  the  defendant  had  been  let  into  possession,  unless  he  has  by 
some  act  acknowledged  a  tenancy,  as  by  the  receipt  of  rent  (9) 

Notice  by  a  mortgagee  to  the  mortgagor's  tenant  in  possession,  will  not 
alone  create  a  tenancy  between  them  without  attornment (10),  andan  agree- 
ment that  the  mortgagor  may  continue  to  hold  till  a  certain  day  fixed  for 
payment,  operates  as  a  re-demise  till  that  day.  (II) 

If  the  tenant  have  a  legal  title  to  the  term,  the  lessor  of  the  plaintiff  cannot 
recover,  although  his  only  object  be  to  get  into  possession  of  the  rents  and 
profits.  (12) 

Where  the  mortgagee  recognises  a  party,  as  being  in  lawful  possession  of  Recognition 
the  premises  at  a  given  time,  it  is  not  competent  for  him  to  say  afterwards,  ^^  mortgagee, 
that  at  that  time  he  was  a  trespasser  (IS) ;  but  mere  payment  of  interest  in  ^  Lwaif  pos^^ 
respect  of  the  original  debt,  for  a  period  covering  the  day  of  the  demise  (H),  session. 
b  not  a  recognition  of  the  right  of  mortgagor  or  his  tenant  to  hold  possession. 

In  gectment  by  the  mortgagee  against  the  assignee  (under  the  Lords' 
Act)'Of  a  mortgagor^  a  letter  written  by  the  mortgagor  to  the  plaintiff  before 
the  assignment,  is  evidence  against  the  defendant,  and  it  will  be  presumed 
to  be  written  at  the  time  of  its  date,  until  the  contrary  be  shewn.  (15) 

(1)  Read&ng  v.  Rawsierne,  2  Ld.  Raym.  y. ITwnphreyg,  4  A»8c^.  SIS.  Doe  d,  Whitaker 
829.     2  Salk.  423.  v.  Hales,  7  fiing.  322. 

(2)  Doe  d.  FtMhar  ▼.  Prouer,  Cowp.  217.         (10)  Roacoe's  £v. 457. cit  Evantv,  Elliot,' 

(3)  Doe  d,Hellings  v.  Bird,  1 1  East,  49.  A.  &  £.  MS&  M.  T.  1838. 

Doe  d,  Fisharv,  ProtMcr,  Cowp,  217.  (11)   ^ttttiuoift  v.  ^oA;  3  Ring.  N.  C.  508. 

(4)  2\>ttj  1 477.  Ejictmimt  bt  Landloed  ( 1 2)  Doe  d.  Da Co&ta r.  Wharton,  8  T.  R.  2., 
AGAINST  Tbnamt.  oUtet,  BulL  N.  P.  96. 

(5)  Doe  d.  Briatowt  v.  P^ggt,  1  T.  R.  (13)  Doe  d.  WhUaktr  v.  Halu,  7  Ring. 
760. «.  322. 

(6)  2  Stark.  £▼.  307.  (14)  J)oed.Boger9 ▼.  Cadwallader,  2  B.  & 

(7)  Birch  v.  Wright,  1  T.  R.  379.    .  Ad.  473. 

(8)  Keeeh  v.  Hall,  Doug.  21.  (15)   Goodtitl*  d.  Baier  t.  MiOmm,  2  M. 

(9)  T%ttnder  d.  Weaver  ▼.  Belcher,  3  East,     &  W.  853. 
449.    ClagUm  t.  Blakey,  8  T.  R.  3.     Bogere 
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1474  EJECTMENT. 

Etiobtce.  a  party  on  beiog  admitted  to  defend  in  ejectment  must,  on  entering  into 

P0SSX8S10K.  ^^^  common  rule,  specify  the  premises  in  respect  of  which  he  intends  to 
Admissions  in  defend,  and  admit  that  they  are  in  his  own  possession  if  he  defend  as 
the  consent  tenant,  or  in  the  possession  of  his  tenant,  if  he  defend  as  landlord,  and  oo- 
^one^^^     dertake  to  admit  such  possession  on  the  trial  of  the  cause.  (1 ) 

The  plaintiff  is  bound  to  produce  the  rule  to  confess  lease,  entry,  and 

ouster,  in  order  that  it  may  be  seen  for  what  prenuses  and  on  what  terms 

the  action  is  brought  (2) 

Where  no  But  where  there  is  no  doubt  as  to  the  identity  of  the  prenuses  sought  to 

to  the  identi^    ^  recovered,  and  those  for  which  the  tenant  defends,  the  lessor  of  the 

of  the  premises,  plaintiff  IS  not  required  to  produce  the  consent  rule.  (3) 

Where  in  ejectment,  the  lessor  of  the  plaintiff  commenced  his  title  by 
shewing  a  conveyance  in  fee  from  S.  in  1807>  evidence  that  S.  was  in  pos- 
session of  the  property  in  the  years  1806  and  ISOT^  is  evidence  of  his 
seisin  in  fee,  unless  there  be  something  to  shew,  that  he  had  a  less 
estate.  (4) 

In  ejectment  the  defendant  having  taken  defence  for  the  premises  as  laid 
in  the  declaration  delivered,  cannot  go  into  evidence  to  shew,  that  the  pre- 
mises in  his  possession,  are  not  part  of  the  denomination  described  in  the 
declaration.  (5) 
RxcTOE.  Where  the  rector  has  been  instituted  and  inducted  into  a  living,  proof  of 

the  letters  of  institution  and  of  his  induction,  by  which  he  acquires  the 
corporeal  possession,  are  sufficient  evidence  of  title  without  proof  of  title  in 
the  patron ;  for  institution  and  induction  upon  the  presentation  of  a  stranger 
is  sufficient  to  bar  the  rightful  claimant  in  ejectment,  and  to  put  the  rights 
ful  patron  to  his  quare  impedil  (6) ;  and  the  plaintiff  need  not,  until  some 
proof  has  been  given  to  the  contrary,  prove  his  subscription  to,  and  reading 
of,  the  Thirty-nine  Articles,  and  his  assent  to  all  things  contained  in  the 
book  of  Common  Prayer,  for  the  law  will  presume  the  affirmative  where  the 
negative  includes  a  crime.  (7)  Where,  however,  induction  has  not  followed 
upon  institution,  it  seems  to  be  necessary  to  prove  presentation  by  the 
patron,  and  that  the  recital  of  a  presentation  in  the  letters  of  institotioa 
would  not  be  evidence  of  it.  (8)  If  induction  or  possession  have  not 
followed^  proof  of  a  verbal  presentation  is  sufficient ;  but  it  has  been  said 
that  the  patron  would  not  be  competent  to  prove  this  right,  although  he 
were  but  the  grantee  of  the  avoidance.  (9)  It  has  been  stated,,  that  repu- 
tation would  be  admissible  to  prove  the  fact,  but  this  position  may  with 
reason  be  doubted.  (10) 
Adyerse  pos-  Adverse  possession  is  not  in  general  evidence  against  the  right  of  a  rector 
or  vicar,  unless  he  be  the  party  who  has  acquiesced  in  the  possession.  (11) 

(1)  Anii,  1446.  tit.  Thx  Consent  Rule.  Milbank,  2  W.  BUusk.  851.      S  Wik  S55. 

(S)  Ibid.      Doe  d.   LamUe   v.    LambU,  Winianu  t.  E.  L  Comp.  3  East,  199.     Ske- 

M.  &  M.  237.  rard's  cage,  cit.  2  W.  Black.  853. 

(S)  Doe  d.  GreaveM  t.  Rabyy  2  B.  &  Ad.  (8)  Bull.  N.  P.  105.  (a.)     JJeoMv.  Pnf^ 

948.  1  Vent.  15.     1  Sid.  426. 

(4)  Doe  d.  HaU  v.  Penfold,  8  C.  &  P.  (9)  Bull.  N.  P.  105.  (a.) 
536.  (10)  Ibid.     2  Surk  Ev.  307. 

(5)  Murphy  d.  BoberU  ▼.  Furlong,  2  Hud-  (11)  Doe  d.  Cooper  v.  Runcorn,  5  B.  &  CI 
son  &  Brooke  Clrish),  548.  696.     Croft  v.  Howd,  Plowd.  538.     StaisA 

(6)  Bull.  N.  P.  105.  (a.)     Doe  d.  kerly  v.  Zoucht,  ibid.  355.     Borhtr  ▼.  -«i«*«rAw. 
V.  Carter,  R.  &  M.  237.  4  B.  &  A.  579. 

(7)  Manht  ▼.  BuOiery  1  Rol.  83.     Fowd  ▼. 
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An  incumbent  is  entitled  to  glebe  lands,  although  the  current  year  of  a      Evidcnck. 
tenancy  created  by  his  predecessor  is  unexpired.  (1)    A  rector  may  recover 
on  a  lease  avoided  by  his  own  non  residence  (2) ;  so  on  his  own  demise  to  a 
spiritual  person  (3) ;  and  the  description  of  the  lessee  in  the  lease  is  evi- 
dence that  he  is  a  spiritual  person. 

If  the  affidavit  upon  which  the  rule  to  shew  cause  is  grounded,  state  Staup. 
that  the  instrument  of  demise  was  executed  by  the  tenant,  it  is  sufficient ; 
and  such  instrument  must  appear  to  the  court  to  be  properly  stamped  ;  but 
if  it  be  not,  they  will  allow  time  for  having  the  proper  stamp  affixed.  (4*) 

Proof  must  be  given  of  the  subject-matter  sought  to  be  recovered,  and  of  Variance. 
its  local  situation,  according  to  the  allegations.     Houses  may  be  recovered   Fr<>™  l<^ 
under  the  descr^tion  of  land,  for  they  are  mere  accessories  to  the  land.     ®'*^"P  ^^^' 
Although  it  be  not  necessary  to  allege  the  land  to  be  situated  in  a  township 
or  parish,  yet  if  it  be  so  described,  a  variance  in  proof  will  be  fatal  (5) 

If  it  appear  ^at  the  title  of  the  lessor  of  the  plaintiff  did  not  accrue  Variance 
until  after  the  day  of  the  demise  laid  in  the  declaration,  the  variance  will  be  ""^^  *"■  ^■- 

MISS 

fatal ;  but  a  demise  of  copyhold  lands  laid  between  the  times  of  the  suirender 
and  admittance  will  be  good,  for  the  title  relates  from  the  admittance  to  the 
surrender,  as  against  all,  except  the  lord.  (6) 

Where  the  declaration  described  the  premises  as  being  in  the  cowUy  of 
Dublin :  —  It  was  held,  that  although  the  declaration  followed  the  descrip- 
tion in  the  lease  which  was  executed  both  by  lessor  and  lessee ;  the  de- 
fendant was  not  estopped  from  proving,  that  the  premises  were  in  the  cUif 
of  Dublin.  (7) 

Vi^here  two  persons  are  contending  for  the  possession*,  who  are  to  pay   Witness  (Com- 
rent  in  different  rights,  it  seems  that  the  landlord  is  not  a  competent  witness  'ktency  of). 
to  prove  the  priority  of  demise  in  an  action  of  ejectment   As  where  A.  the  Lan<llo'<l- 
landlord  demises  to  B.,  and  afterwards  to  C,  and  the  latter  demises  to  D., 
against  whom  B.  brings  ejectment ;  A.  is  not  competent  to  prove  the  demise 
to  B.,  for  the  effect  would  be  to  change  the  possession.  (8)     But  in  such 
case,  if  no  rent  be  reserved  (9),  or  if  the  question  arose  on  an  action  of 
covenant  brought  by  C.  against  D.,  then  A.  would  be  competent  to  prove 
the  priority  of  the  demise  to  B. ;  for  the  result  would  not  alter  the  possession, 
and  the  verdict  would  not  be  evidence  afterwards,  either  for  or  against  A. 
the  landlord.  ( 10) 

An  heir  apparent  can  be  a  witness  concerning  the  title  of  the  land,  be-  Heir  apparent. 
cause  his  heirship  is  a  mere  contingency  ;  but  a  remainder  man  cannot,  for 
be  has  a  present  estate  in  the  land,  and  this  rule  extends  to  the  remainder 
man  in  tail.  (11) 

(!)  Doe  d.  Kerhy  Y.Carter,  R.  8c  M.S37.  (7)  Doe  d.  Stock  ▼.  WiUett,  Armstrong  & 

Doe  d.  Cate9  y.  ScmerviUe,  6  B.  &  C.  126.  Macartney  (Irbh),  8. 

2  Stark  £v.  308.  (8)  2V  BuUer  J.  in  BeU  v.  Harwood,  3 

(2)  Frogmorton  d.   Fleming   t.    Scott,    2  T.  R.  308.     Fox  v.  Swann^  Sty.  482.    Smith 
East,  467.     Stat.  13  EHz.  c.  20.  v.  Chambers,  4  Esp.  N.  F.  C.  164. 

(3)  Ibid.     Stat.  21  Hen.  8.  c.  13.  s.  3.  (9)  Per  Buller  J.  in  BeU  v.  Harwood,  3 

(4)  Jack  d.  SpoOen  ▼.  Thnutout,  1  Hud-  T.  R.  808. 

son  &  Brooke  (Irish),  354.  (10)  Rex  v.  Woodland  (Inhab.  of),  1  ibid. 

(5)  2  Stark.  Ev.  309.  261,     Fox  ?.  Stoann,  Sty.  482. 

(6)  Holdfaet  d.    WooUama   t.  Clapham,  1  (11)  Doe  d.  Teynkam  (Lord)  v.  Tgler^  6 
T.  R.  600.      Hoe  6.  Bennington  t.  Hall,  16  Bing.  S9I. 

East,  208.     2  Stark.  Ev.  309. 
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EVIDEHCI. 


Co-defendant 


Son  of  plain- 
tiflTs  lessor. 


Tenants. 


Lessor  of  the 
plaintiff  cannot 
be  called, 
though  no  tide 
be  proved  in 
him. 

Vendor. 


Parishioner. 


Attorney. 


Executor. 


I  The  mother  of  a  defendant  in  ejectment,  who  claimed  as  har  to  his 
father,  is  a  competent  witness  for  him^  though  the  effect  of  her  testimony 
be  to  prove  .a  seisin  in  law  in  her  husband,  which  would  give  her  a  daim 
to  dower.  (1) 

In  ejectment  for  non  payment  of  rent,  a  co-defendant  who  has  suffered 
judgment  to  go  by  default,  is  a  competent  witness  for  a  defendant  who  his 
taken  defence.  (2) 

Where  the  son  of  the  plaintiff's  lessor  admitted,  that  he  employed  the 
attorney  for  his  father,  who  had  promised  by  parol  to  let  him  have  the  land 
when  recovered,  he  was  rejected  as  incompetent  (S) 

A  tenant  is  not  competent  to  defend  his  landlord's  possession.  (4)  Where 
primd  facie  evidence  has  been  given  against  the  defendant,  a  witness  is  is- 
competent  to  prove,  that  he  himself  is  the  real  tenant,  and  that  the  defoidut 
is  but  his  bailiff.  (5) 

Where  a  witness  stated,  that  the  claimant  had  formerly  assigned  to  him 
the  premises  for  a  temporary  purpose,  but  that  he  had  given  up  the  deed, 
and  did  not  believe  that  he  had  any  beneficial  interest  in  them,  he  was  held 
to  be  incompetent.  (6) 

A  lessor  of  the  plaintiff  cannot  it  seems  be  called  as  a  witness  by  the  de- 
fendant, though  no  title  be  proved  in  him.  (7)  Where  a  lessor  had  become 
a  bankrupt,  and  released  his  assignees,  it  was  held,  that  he  was  com- 
petent  (8) 

It  seems  that  one  who  sells  an  estate,  without  any  covenant  or  warranty, 
on  which  he  may  be  liable  in  case  the  title  be  defective,  is  a  competent 
witness  for  the  plaintiff;  otherwise,  if  he  be  a  mere  mortgagor.  (9) 

In  ejectment  by  a  person  to  recover  a  cottage  taken  from  him  by  the 
parish  officers,  as  being  a  parish  house  ;  an  inhabitant  who  has  rateable  pro- 
perty in  the  parish,  but  is  not  rated,  is  a  competent  witness  for  the  defendant 
under  the  stat  54  Geo.  S.  c.  170.  s.  9.  (10) 

Rated  inhabitants  of  the  parish  are  also  competent  witnesses  for  parochial 
officers  under  stat.  54  Geo.  S.  c.  170.  s.  9.(11) 

Where  an  attorney  who  is  the  attesting  witness  to  the  counterpart  of  a 
lease  is  afterwards  concerned  for  the  tenant  in  an  action  of  ejectment 
brought  by  the  lessor,  the  court  will,  notwithstanding,  compel  him  to  make 
an  affidavit  of  the  execution  of  the  counterpart  in  support  of  an  application 
for  the  landlord's  rule  under  stat.  1  Geo.  4.  c.  87.  s.  1.  (12) 

An  executor  in  trust  may  be  a  witness  with  respect  to  the  estate,  as  to 
prove  the  sanity  of  the  testator.  (13)    So  where  a  grantee  is  a  bare  trustee, 


(1)  Doe  d.  Nighiinffole  t.  Maiaey,  1  B.  & 
Ad.  439. 

(2)  Doe  d.  KingMton  (Earl  of)  v.  Ready, 
1  Irish  Circuit  Cases,  156. 

(3)  Roscoe'8  Et.  469.  cit  Doe  v.  Abbott, 
Winton  Sum.  Ass.  1838. 

(4;  Bourne  ▼.  Turner,  Str.  633.  Doe  d. 
FosUr  V.  WilUamt,  Cowp.  621.  Doe  d. 
mnchley  v.  Pye,   1  Esp.  N^  P.  C.  364. 

(5)  Doe  d.  Jones  v.  mid,  5  Taunt  183. 
Doe  d.  Lewie  v.  Bingham,  4  B.  &  A.  672. 
Doe  d.  Scaies  v.  Bragg,  R.  &  M.  87. 

(6)  Doe  d.  Scales  v.  Bragg,  R.  &  M.  87. 

(7)  Fenn  v.  Granger^  3  Camp.  177. 


(8)  Longchampsd,  Evittev.Faweett,  Feake*i 
N.  P.  C.  71. 

(9)  2  Surk.Ev.Sll.  cit  Anon,  11  Mod. 
354. 

(10)  Ihed.  Harrieony.MurreU^BCh?. 
134. 

(1 1 )  Doe  d.  Batchdor  ▼.  Bowles,  8  A.&£ 
502. 

.(12)  Doed.i4iM!ryv.  Aoe,6Dowl.P.C5I8. 
Quiore,  Whether  the  affidavit  of  the  attesting 
witness  is  in  every  case  indispensable  ? 

(IS)  Fountains.  Coke,  1  Mod.  107.  Good- 
title  d.  Fowler  v.  Welford,  Doug.  139.  Ahra- 
hams,  q,  t,  V.  Bunn,  4  Burr.  2254. 
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he  is  competent  to  prove  the  execution  of  the  deed  to  himself.  (1)     A  co-      ^^'^'^ 
defendant  is  not  a  competent  witness.  (2) 

The  circumstance  of  the  executor  taking  a  pecuniary  interest  under  the 
will  is  unimportant  (3),  if  the  verdict  will  only  establish  the  will  in  relation 
to  the  real  property. 

The  acts  of  occupiers  during  their  occupancy  are,  even  after  it  has  Acts  and  De- 
ceased, evidence  against  the  parties  under  whom  they  came  into  pos-  Occuwer^  °' 
session.  (4) 

The  declarations  of  deceased  tenants  are  admissible  for  the  purpose  of  Declarations  of 
proving  that  any  particular  lands  formed  part  of  the  estate  they  occupied,   **®®«**^  *®- 
and  also  to  negative  adverse  possession.  (5) 


28^  Ejectment  by  Landlord  against  Tenant.  Ejectment  sr 

Landlord 

I.  Proceedinffs  cU  Common  Law  for  Non-payment  of  Rent  against  Te- 

If  a  tenant  fail  to  pay  his  rent  to  his  landlord,  whereby  a  forfeiture  has   I*ftoj=K»iwGs 
been  incurred,  the  latter  can  proceed  against  the  former  in  ejectment  either  l^^  ,oa  Non- 
at  common  law  or  under  stat  4?  Geo.  2.  c.  28.  payment  of 

To  support  ejectment  at  common  law  in  case  of  forfeiture  for  non  payment 
of  rent,  there  must  be  a  sufficient  distress  upon  the  premises,  and  a  demand  i,^  ^^^^  f^,. 
must  be  made  of  the  rent,  unless  a  stipulation  exist  dispensing  with  it  (6) ;  the  rent ; 
although  there  may  be  no  person  present  on  the  part  of  the  tenant  to 
answer.  (7) 

The  landlord  must  go  in  person,  or  execute  a  formal  power  to  another,  by  whom, 
who  must  go  in  person.  (8)  If  the  lease  do  not  specify  when  the  rent  is  to 
be  paid,  the  demand  must  be  made  upon  the  land,  and  at  the  most  notorious 
part  of  it ;  and  therefore,  if  there  be  a  dwelling-house  upon  the  land,  the 
demand  must  be  made  at  the  front  door  of  it ;  but  it  is  not  necessary  to 
enter  the  house.  (9) 

If  the  tenant  were  to  meet  the  lessor  on  or  off  the  land,  at  any  time  on   Period  at 
the  last  day  given  him  to  pay  the  rent,  and  then  tender  him  the  rent,  it  ^^^  ^^  '^°* 
would  be  sufficient  to   save  the  forfeiture.  (10)    If  the  lease,   however,  manded. 
specify  a  place  for  the  payment  of  the  rent,  the  demand  must  be  made  at 
that  and  no  other.  (11)    Also,  the  demand  must  be  made  precisely  on  the 
last  day  on  which  it  can  be  paid  to  save  the  forfeiture ;  as,  where  the  pro- 
viso in  the  lease  is,  tliat,  if  the  rent  be  behind  and  unpaid  for  the  space  of 
twenty  days,  the  lessor  may  re-enter,  the  demand  must  be  made  on  the 
twentieth  day,  at  some  convenient  time,  usually  half  an  hour  before  sun- 

(1)  Gots  T.  TVacy,  1  P.  Wms.  287.  290.  (6)  Bro.  Abr.  Demaunde,p].  19.    Doe  d. 

(2)  Dormer  v.  Fortescue,  Runnington  on     Harris  y.  McuterB,  2  B.  &  C.  490^    GoodriyJu 
Ejectment*  291.     Doe  d.  Harrop  ▼.  Green,    A,  Hart  v.  Catory  Doug.  486. 

4  Esp.  N.  P.  C.  198.  (7)  KedwdUe  v.  Brande,  Plowd.  70.  (a, b.) 

(d)  Doe  d.   Wiood  v.  Teage,  5   B.   &  C         (8)  Doe  d.  fFest  v.  Davis,  7  East,  36*3. 
335.  (9)  Arcbb.  by  QiitU  806. 

(4)  Doe  d.  MaiUony.  AusHn,9  Bing.4].  (10)  Co.  Litt.  20J.  (b.)  202.  (a.)     Doe 

(5)  Domes  v.  Pierce,  2  T.  R.  53.    Outram  d.  Forstery,  WandUtss,  7  T.  R.  117.    Duppa 
▼.  Morewood,  5  ibid.  121.      Doe  d.  Human  y.  Mayo,  1  Saund.  287. 

T.  F^aett,  5  B.  &  A.  223.  ( 1 1 )  Co.  Litt.  202.  (a. ) 
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pECTMKWTBY  8et(l);  a  demaod  at  one  o'clock  in  the  day  will  not  do.  (2)  And  lastly, 
AGAiMST  Tk-  ^^^  demand  must  be  made  of  the  precise  sum  due,  and  not  a  penny  more 
KAKT.  or  less.  (8) 

Where  rent  Where  the  rent  was  payable  quarteriy,  and  more  than  one  quarter  was  due, 

payable  quar-     it  was  held,  that  only  a  quarter's  rent  should  have  been  demanded.  (4>} 

^'  If  the  rent  be  not  paid  when  demanded,  the  tenant  forfeits  his  term. 

If  rent  be  not  and  the  landlord  may  re-enter  for  the  forfeiture ;  that  is,  he  may  bring  an 
manded,  the^"  ^i^<^^^^^  to  recover  the  possession  of  the  premises ;  for  an  actual  entry  is 
tenant  forfeits     not  necessary  in  this  case.  (5)     The  proceedings  in  this  ejectment  are  the 

same  as  in  ordinary  cases,  according  as  the  tenant  is  in  possession,  or  the 

possession  is  vacant. 

The  tenant,  by  filing  a  bill  in  equity,  may  obtain  an  injunction  and  stay 

the  proceedings  upon  payment  of  the  rent  in  arrear.  (6) 


PaocKKDiNGs  II.  Proceedings  under  StcU.  4  Geo.  2.  <?.  28. 

UNOEa  Stat.  4  ' 

Geo.  2.  c.  28.  By  stat.  4  Geo.  2.  c.  28.  s.  2.,  "  in  all  cases  between  landlord  und  tenant. 
If  half  ^  often  as  it  shall  happen  that  one  half  year's  rent  shall  be  in  arrear,  and 

rent  be  in  ar-  ^^  landlord  or  .lessor,  to  whom  the  same  is  due,  hath  right  by  law  to  re- 
rear,  landlord  enter  for  the  non  payment  thereof,  such  landlord  or  lessor  shall  and  may, 
seryinff  adecla-  ^^'^^'^^  *^y  formal  demand  or  re-entry,  serve  a  declaration  in  ejectment 
ration  of  ^ject-  for  the  recovery  of  the  demised  premises;  or  in  case  the  same  cannot  be 
™^^  legally  served^  or  no  tenant  be  in  actual  possession  of  the  premises,  then  to 

affix  the  same  upon  the  door  of  any  demised  messuage^i  or  in  case  such 
ejectment  shall  not  be  for  the  recovery  of  any  messuage,  then  upon  some 
notorious  place  of  the  lands,  tenements,  or  hereditaments,  comprised  in  such 
declaration  in  ejectment,  and  such  affixing  shall  be  deemed  l^al  service 
thereof,  which  service  or  affixing  such  declaration  in  ejectment,  shall  stand 
in  the  place  and  stead  of  a  demand  and  re-entry ;  and  in  case  of  judgment 
against  the  casual  ejector,  or  nonsuit  for  not  confessing  lease,  entry,  or 
ouster,  it  shall  be  made  appear  to  the  court  where  the  said  suit  is  depending 
by  affidavit,  or  be  proved  upon  the  trial,  in  case  the  defendant  appears,  that 
half  a  year's  rent  was  due  before  the  said  declaration  was  served,  and  that 
no  sufficient  distress  was  to  be  found  on  the  demised  premises,  countervailing 
the  arrears  then  due,  and  that  the  lessor  or  lessors  in  ejectment  had  power 
to  re-enter ;  then  and  in  every  such  case  the  lessor  or  lessors  in  ejectment 
shall  recover  judgment  and  execution,  in  the  same  manner  as  if  the  rent  in 
arrear  had  been  legally  demanded,  and  a  re-entry  made.** 
Construction  of      By  this  statute  the  service  of  the  declaration  in  ejectment  is  substituted 

for  the  demand  of  rent,  which,  at  common  law,  must  have  been  made  upon 
the  day  when  the  forfeiture  accrued  in  case  of  non  payment ;  neither  does 
this  statute  require  that  the  day  of  demise  must  be  the  very  day,  when  de- 
claration is  served.  (7) 


Stat.  4  Geo.  2. 
C.28. 


(1 )  Co.  Litt  203.  HiU  v.  Graunge,  Plowd.  (5)  Anon,  1  Vent.  248.     LUtk  v.  HeaiOKt 

172.  (b.)     Duppa  v.  AfayOf  1  Saund.  287.  S  Ld.  Raym.  750.     1  Salk.  259.     1  SaiuuL 

<2 )  Doe  d.  Wheddon  t.  Pmd,  3  C.  &  P.  61 3.  31 9.     Duppa  v.  Afayo,  ibid.  287. 

(3)  Fabian   v.    Winston,   Cro.  Eliz.  209.  (6)  Archb.  by  Chitt  806,  807. 

1  Leon.  305.  (7)  Doe  d.  Lawrence  v.    Shawcroes,  S  R 

(4)  Doe  d.  Wheeldon  v.  Paul,  3  C.  &  P.  &  C.  752. 
613. 
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The  words  of  the  statute,  "  no  sufficient  distress  was  to  be  found  on  the  Ejectmbht  bt 
premises,"  mean  no  sufficient  distress  which  can  be  got  at :  thus,  when  the  ^a^iysx  Tx- 
outer  door  was  locked,  so  that  the  landlord  could  not  get  at  the  premises,  mant. 
Lord  Tenterden  held,  that  there  was  not  any  sufficient  dbtress,  for  there  was  «  No  sufficient 
not  any  available  distress.  (1)  distress." 

Upon  a  lease  reserving  rent  payable  quarterly,  with  a  proviso,  that  if  the 
rent  be  in  arrear  twenty-one  days  next  after  day  of  payment,  being  lawfully 
demanded,  the  lessor  may  re-enter,  it  was  holden,  that  five  quarters  being 
in  arrear,  and  no  sufficient  distress  on  the  premises,  the  lessor  might  re- 
enter without  a  demand.  (2) 

The  declaration  is  the  same  as  in  ordinary  cases.     The  demise  must  be  Dbclaratiok, 
laid  on  a  day  when  the  forfeiture  was  complete,  and  on  or  after  a  day  ^^^  Service 
when  it  is  certain,  there  was  not  sufficient  property  to  distrain  upon.  (S)   If 
the  possession  be  vacant,  the  notice  is  signed  by  the  plaintiff's  attorney, 
and  directed  to  the  tenant  last  in  possession. 

Where  proceedings  are  taken  under  stat  4*  Geo.  2.  c.  28.,  affixing  the 
declaration  in  ejectment  upon  the  door  of  the  demised  premises  will  not 
be  allowed  as  good  service,  if  there  be  any  probability  that  the  tenant  can 
be  personally  served.  (4) 

Service  of  a  declaration  by  nailing  it  on  the  bam  door  of  the  premises, 
in  which  bam  the  tenant  Jiad  occasionally  slept  (there  being  no  dwelling- 
bouse,  and  the  tenant  not  being  to  be  found  at  his  last  place  of  abode), 
was  allowed  to  be  good  service.  (5) 

The  court  will  not  in  an  ejectment  for  non  payment  of  rent,  make  a  rule 
for  substituting  service  upon  a  person,  not  in  the  possession  of  the  premises, 
and  who  is  not  known  to  have  an  interest  in  them.  (6) 

If  the  tenant  do  not  appear,  the  plaintiff  can  have  judgment  against  the  Judoiueiit 
casual  ejector  as  in  ordinary  cases.  aoaikst  casual 

On  an  application  for  judgment  against  the  casual  ejector,  where  pro- 
ceedings under  stat  4.  Geo.  2.  c  28.  have  been  taken,  it  is  not  sufficient 
to  shew,  that  there  b  no  sufficient  distress  <<  to  countervail  the  arrears  of 
rent,"  if  more  than  half  a  year  s  rent  be  sworn  to  be  due.  (7) 

When  the  premises  are  deserted  by  the  tenant,  and  the  landlord  proceeds  Statements  that 
on  the  statute  4  Geo.  2.  c.  28.  s.  2.,  the  affidavit  should  state  that  a  copy  *<IV4  ^  ^' 

J  i»i_  bodied  in  the 

of  the  declaration  and  notice  was  affixed  on  the  door  of  the  messuage,  or  affidavit 
some  notorious  place  on  the  premises,  there  being  no  person  in  possession 
upon  whom  the  declaration  could  be  legally  served ;  that  half  a  year  s  rent 
was  due  from  the  then  tenant,  and  no  sufficient  distress  to  be  found  upon 
the  premises  to  countervail  the  same ;  that  the  late  tenant  held  the  premises 
by  virtue  of  a  lease  from  the  lessor  of  the  plaintiff;  and  that  a  clause  of 
re-entry  is  contained  therein  for  non  payment  thereof.  (8)  And  if  one 
part  of  the  premises  be  vacant,  and  the  other  in  the  occupation  of  a  tenant 
it  is  sufficient  for  the  affidavit  to  ground  a  motion  for  judgment  against  the 

(1 )  Doe  d.  ChippendaU  v.  Dyson,  M.  &  M.         (5)  Feim  d,  Buckle  v.  Roe,  1  N.  R.  293. 
77.,  et  vide  Roe  d.  West  v.  Davee,  7  East,  363.         (6)  Ritfye  d.  Damley  (Earf)  v.    Thrfut- 

(2)  Doe  d.  Seholefield  v.  Alexander,  2  M.     out,  I  Hudson  &  Brooke  (Irish),  408. 

&  S.  525.  (7)  Doe  d.  PdweU  v.  Roe,  9  Dowl.  P.  C. 

(3)  Doe  d,SmeU  v.  Ftichau,  15  East,  286.     548. 

Doe  d.  Lawrence  v.  Shawcroee,  3  B.  &  C.  752.         (8)  1  Cas.  Pr.  C.  P.  68.     Runnington  on 

(4)  Doe  d.  Pugh  v.  Roe,  1  Scott,  464.  Ejectment,  183.. 
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Equitable  re- 
lief. 


Stat  4  Geo.  2. 
c.  28.  s.  2. 

When  lessor  in 
ejectment  may 
recover  judg- 
ment, &c. 


casual  ejector  to  state^  that  a  copy  of  the  declaration  was  served  on  the 
tenant  who  occupied  the  one  part,  and  that  another  copy  was  affixed  on 
that  part  of  the  door  which  was  vacant.  (1) 

The  affidavit  as  to  the  half  year's  rent  being  in  arrear,  and  no  sufficient 
distress  on  the  premises  to  liquidate  the  amount,  must  be  positive,  and  not 
merely  to  the  belief  of  the  deponent  (2) 

It  is  not  requisite  that  the  landlord  himself  shomld  swear  to  the  amount 
of  the  rent  due ;  it  may  be  sworn  to  by  his  receiver  or  agent  (3) 

In  all  cases  of  ejectment  by  landlord  against  tenant,  if  the  defendant  do 
not  appear  at  the  trial,  and  confess  lease,  entry,  and  ouster,  then,  upon 
proof  that  such  defendant  or  his  attorney  was  regularly  served  with  notice 
of  trial,  the  plaintiff  will  not  be  nonsuit ;  but  the  production  of  th^  consent 
rule  shall  in  all  such  cases  be  sufficient  evidence  of  the  lease,  entry,  and 
ouster.  (4') 

The  appearance,  plea,  and  other  proceedings  to  trial,  &c  are  the  same  u 
in  ordinary  cases«(5) 

By  Stat  4  Geo.  2.  c  28.  s.  4f^  *^  if  the  tenant  or  tenants,  his,  her,  or 
their  assignee  or  assignees,  do  or  shall  at  any  time  before  the  trial  in  such 
ejectment  pay  or  tender  to  the  lessor  or  landlord,  his  executors  or  adminis- 
trators, or  his,  her,  or  their  attorney  in  that  cause,  or  pay  into  the  coort 
where  the  same  cause  is  depending,  all  the  rent  and  arrears,  together  with 
the  costs,  then  and  in  such  case  all  further  proceedings  on  the  said  eject- 
ment shall  cease  and  be  discontinued ;  and  if  such  lessee  or  lessees,  bisi 
her,  or  their  executors,  administrators,  or  assigns,  shall,  upon  such  bill 
filed  as  aforesaid,  be  released  in  equity,  he,  she,  and  they  shall  have,  hoM* 
and  enjoy  the  demised  lands  according  to  the  lease  made^  without  any 
new  lease  to  be  thereof  made  to  him,  her,  or  them." 

A  tender  of  rent  before  the  declaration  is  delivered  will  stay  the  pro- 
ceedings under  the  foregoing  statute.  (6) 

In  ejectment  for  non  payment  of  rent,  proceedings  will  be  stayed  on 
payment  of  the  rent  due  and  costs,  exclusive  of  any  tithe  instalments  paid 
by  the  lessor  of  the  plaintiff  under  the  Tithe  Million  Act,  on  account  of 
the  premises,  the  subject  of  the  ejectment  (7) 

By  consent,  the  court  or  a  judge  will,  even  after  execution  executed,  staj 
the  proceedings,  &c.  on  payment  of  the  rent  and  costs.  (8) 

The  rent  to  be  paid  must  it  seems  be  calculated  only  to  the  last  rent 
day,  and  not  to  the  day  of  computing.  (9) 

The  defendant  can  apply  to  equity  for  relief  either  before  or  after  trial ; 
but  by  Stat  4  Geo.  2.  e.  28.  s.  2.,  ^'  and  in  case  the  lessee,  his  assignee,  or 
other  person  claiming  or  deriving  under  the  said  lease,  shall  suffer  judg- 


(1)  Woodfidl  by  Handson,  801.  Adams 
on  Ejectment,  213. 

(2)  Doe  V.  Roe,  2  DowL  P.  C.  41 S. 

(3)  Doe  d.  CharUi  v.  Boe,  ibid.  752.  3 
M.  &Sc751. 

(4)  Stat.  I  Geo.  4.  c.  87.  s.  2. 

(5)  Where  a  notice  at  the  foot  of  a  de- 
claration in  ejectment  required  an  appearance 
in  Michaelmas  Term,  but  service  could  not 
be  effected  in  time  Jbo  move  in  that  term,  the 
court,  in  Hilary  Term,  granted  a  rule  for 
judgment  against  the  casual  ejector,  unless 
cause  was  shewn  before  the  last  dav  but  one 


of  that  term.     Doe  d.  IFarwiek  (  Eari  of)  v. 
Roe,  9  Dowl.  P.  C.  714. 

(6)  Goodright  d.  SUvemom  ▼.  Noriff^  ^ 
W.  Black.  746. 

(7)  Bruen  {Leuee  of)  v.  CoMud  Ejedor,  1 
Crawford  &  Dix  (Irish),  16. 

(8)  Archb.  by  Chitt  809.  In  I>o«J- 
Lambert  v.  Roe,  3  Dowl.  P.  C.  557.,  3lr. 
Justice  WiUiams  refused  to  set  aside  the  pro- 
ceedings in  ejectment  after  execution  exe- 
cuted, or  where  there  were  other  grouiKb  of 
forfeiture,  besides  the  non  payment  of  rent 

(9)  Doe  d.  ifarooitrt  v. /2ae,  4  Taunt,8«S. 


EJECTMENT.  1481 

ment  to  be  recovered  on  such  ejectmeDt,  and  execution  to  be  executed  EjEcrHxinr  Br 
thereon^  without  paying  the  rent  and  arrears^  together  with  full  costs,  and  j^^^^^^j^^ 
without  filing  any  bill  for  relief  in  equity,  within  six  calendar  months  after  namt. 
such  execution  executed,  then  and  in  such  case  the  said  lessee,  assignee, 
and  all  other  persons  claiming  and  deriving  under  the  said  lease  shall  be 
barred  and  foreclosed  from  ail  relief  or  remedy  in  law  or  equity,  other 
than  by  writ  of  error,  for  reversal  of  such  judgment,  in  case  the  same 
shall  be  erroneous ;  and  the  said  kmdlord  or  lessor  shall  from  thenceforth 
hold  the  said  demised  premises  discharged  from  such  lease." 

In  ordinary  cases  of  ejectment  for  non  payment  of  rent,  the  court  will 
not  grant  a  certificate  for  immediate  execution.  (1) 

In  ejectment  for  a  forfeiture  by  the  tenant  or  his  assignee,  the  plaintiff  Eviokncb. 
must  first  prove  the  lease,  and  secondly  the  breach  of  it.  (2) 

The  general  rule  is,  that  a  clause  of  re-entry  is  to  be  construed  strictly.  (3) 

Under  stat.  4  Geo.  2.  c.  20.,  the  plaintiff  must  prove  at  the  trial,  inter 
aliOf  that  half  a  year's  rent  was  due  before  the  declaration  was  served,  and 
that  no  sufficient  distress  was  to  be  fotind  on  the  demised  premises  counter- 
vailing the  arrears  then-  due,  and  that  the  lessor  had  power  to  re-enter. 

In  ejectment  against  the  assignee  on  a  clause  of  re-entry  for  non  payment 
of  rent,  it  has  been  held  to  be  sufficient  to  prove  the  execution  of  a  counter- 
part, without  proving  the  original  lease,  or  notice  to  produce  it.  (4) 

Where  the  landlord  is  entitled  to  re-enter  for  a  forfeiture,  it  is  unneces-   Determination 
sary  to  prove  an  actual  entry.  (5)    In  general,  where  the  covenant  is  to  do  ^^  forfeiture. 
an  act,  the  plaintiff  ought  to  give  some  evidence,  it  is  said,  of  the  omission 
to  do  the  act  (6) 

In  ejectment,  upon  a  condition  for  re-entry  for  non  payment  of  rent,  the 
landlord  must  prove  an  actual  demand  (7)  of  the  rent,  although  no  one  be 
there  to  pay  it  (8);  of  the  precise  rent  (9);  on  the  precise  day  (10);  upon 
the  demised  land,  at  the  most  notorious  place  upon  it,  at  a  convenient  time 
before  sunset  (11);  by  the  landlord,  or  by  a  person  duly  authorised  by  him 
to  demand  it  by  a  power  of  attorney  (12),  which  he  produced  at  the  time, 
or  which  he  had  ready  to  produce,  having  notified  it  to  the  tenant  (13) 

Onus  of  proof  lies  on  the  tenant  disputing  the  validity  of  an  ejectment  for  Eviokncv  for 
non  payment  of  rent  (14?)  Difindakt. 

In  ejectment  on  the  title  for  a  house,  a  tenant  of  part,  who  takes  de-  Dxfxkcx. 
fence,  will  not  be  ordered  by  the  court  to  confine  his  defence  to  the  part  in  ^ode  of  taking 
his  possession.  (15)  ^""^^"^ 

It  is  a  general  rule,  that  a  tenant  shall  not  be  permitted  to  dispute  his  Tenant  cannot 

landlord's  title  (16),  nor  a  mortgagor  to  impeach  his  own  title  at  the  time  of  depute  the  title 

^      ^  ^^  ^  of  the  landlord. 

(1 )  Dapis  (Leasee  of)  v.  Jaduon,  i  Craw-         (10)  2  Saund.  287. 

ford  &  Dix  ( Irish),  50.  (11)  Ibid.    Doe  d.  FonUr  v.  WandUue,  7 

(2)  2  Stark.  £v.  SOS.  T.  R.  1 1 7.    Roe  d.  West  v.  Davis,  7  East,  363. 

(3)  Per  Lord  Tenterden  in  Doe  d.  Polk  Fabian  ▼.  Winston,  Cro.  £liz.  209.  Co.  Litt. 
▼.  Marehetti,  1  B.  &  Ad.  720.  202. 

(4)  Roe  d»  West  v.  Dams,  7  East,  363.  (12)  Co.  Litt.  201.  1  Rol.  Abr.  Con- 
Nash  V.  Turner,  I  Esp.  N.  P.  C.  217.  •  dition  (X.),  458. 

(5)  2  Saund.  287.  (13)  Roe  d.  West  v.  Davis,  7  East,  363. 
^6)  Doe  d.    ChamOess  v.    Robson,    2  C.         (14)  Lon^  d,  Connor  r,  Disney,  2  Hudson 

&P.  245.  &  Brooke  (Irish),  113.     Faweett  (Lessee of) 

(7)  Doe  v.  Brydges,  2  D.  &  R.  29.  v.  HaU,  1  Alcock  &  Napier  (Irish),  248. 

(8)  KedsDdlie  ▼.  Brands,  Piowd.  69.  (a,  b.)  (15)  Browne  (Lessee  of)  v.  Mason,  1  Jebb 
1  Rol.  Abr.  Condition  (X.),  458.     Smith  ▼.  &  Symes  (Irish),  31. 

Spooner,  S  Taunt.  246.  (16)  Doe  v.  Whitroe,  1  D.  &  R.  1. 

^  (9)  Fabian  v.  Winston,  Cro.  Eliz.  209. 
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the  mortgage.  (1)  Nevertheless,  it  is  competent  to  a  tenant  to  shew  that  the 
landlord's  title  has  expired  (2)  subsequently  to  the  demise.  And,  as  the 
tenant  cannot  deny  the  landlord's  title,  neither  can  any  one  controvert  it 
who  claims  by  him.  A  third  person  cannot  defend  as  landlord^  where  the 
tenant  came  into  the  possession  under  an  agreement  with  the  lessor  of  the 
plaintiff  (which  has  expired),  and  paid  rent  to  him,  but  afterwards  dis- 
claimed. (3) 

The  defendant  may  prove  in  answer,  a  tender  at  any  time  on  the  last  day 
for  the  payment  of  the  rent  (4) ;  or  a  waver  of  the  forfeiture  by  the  receipt 
of  rent  subsequently  due  (5) ;  or  by  giving  advice  to  a  purchaser  to  pur- 
chase the  term  (6),  provided  the  landlord  had  notice  of  the  forfeiture ;  and 
reasonable  evidence  ought  to  be  given  that  he  had  received  such  notice  (7) ; 
such  receipt  of  subsequent  rent  will  not  set  up  a  void  lease  for  years  (8); 
but  as  a  lease  for  life  cannot  be  avoided  without  entry,  the  acceptance  of 
subsequent  rent  without  entry  will  restore  the  lease.  (9) 

Where  in  ejectment,  the  lessor  of  the  plaintiff  derived  title  under  a  lease 
made  in  1756,  subject  to  a  condition  to  be  void  in  case  of  alienation,  with- 
out license  in  writing  under  hand  and  seal ;  and  where  the  evidence  shewed, 
that  an  alienation  had  taken  place  in  1770,  it  was  held,  that  an  ejectment 
for  non  payment  of  rent,  brought  by  the  landlord  in  1816,  was  evidence 
from  which  the  jury  might  presume,  that  a  license  to  alien  had  been  given^ 
or  that  the  forfeiture  had  been  waved.  (10) 

In  ejectment  for  non  payment  of  rent,  defence  was  allowed  to  be  taken  for 
a  portion  of  the  premises  in  the  declaration  mentioned,  on  the  terms,  that  the 
only  question  to  be  raised  be,  whether  the  defendant  was  tenant  thereof  to 
the  lessors  of  the  plaintiff,  or  any  of  them,  without  affidavit  denying  that  he 
was.  (11) 

In  ejectment  for  a  house,  a  person  served  with  the  summons  will  not  be 
restricted,  in  his  defence,  to  those  parts  of  the  house  in  his  actual  occn- 
pation.(12) 

But  a  defence  taken  for  a  moiety  of  the  premises  will  be  set  aside.  (13) 

The  lessor  of  the  plaintiff  should  undertake,  by  the  consolidation  rale^  to 
allow  one  defendant  to  be  a  witness  for  another  at  the  trial,  at  the  discretion 
of  the  judge.  (14) 


(1)  Bull.  N.  P.  no.  (a.)  Lade  {Bart)  V. 
HolfordyS  Bun,  1416. 

(3)  England  d.  Sybtam  y.  Slade,  4  T.  R. 
682.  Doe  d.  Jackson  v.  Ranubotkamf  S  M. 
&  S.  51 6.  Doe  d.  Grundy  v.  Clarke,  1 4  East, 
488.   Doe  d.  Boseawen  y.  i?/iM,  4  Taunt.  735. 

(3)  Doe  d.  Knight,  v.  Snathe  (Lady),  4 
M.  &  &  347. 

(4)  Co.  Litt  201,  202.  (a.) 

(5)  Goodright  d.  Walter  v.  Datndst  Cowp. 
803.  PennaHt*s  com,  3  Co.  64.  Roe  d.  Greg- 
son  y.  Harriwon^  2  T.  R.  425.  Co.  Litt.  201 . 
Goodright  d.  Charter  y.  Cordwent,  6  T.  R.  219. 
Sryett  d.  Harris  v.  Jeffreys,  1  Esp.  N.  P.  C. 
393. 

(6)  Doe  d.  Sore  y.  Eykins,  1  C.  &  P.  154. 

(7)  Goodright  d,  Walter  y.  Davids,  Cowp. 
803.     Roe  d.  Gregson  v.  Harrison^  2  T.  R. 


425.      Pennants  case,   S  Co,   64.   (b.)    8 
Saund.  287.  (c.) 

(8)  Co.Litt215.(a.)2Saund.287.  A»- 
fia»^*«  case,  3  Co.  64.  Jones  d.  Cowper  v.  Vemey^ 
yinHeB,  176.  Doe  d.  Bryau  y.  Bandn,  4  R 
&  A.  401.     Rtid  y.  Parson*,  2  Chitt.  247. 

(9)  2  Saund.  287.  Co.  Litt  211.  (b.) 
Ibid.  215.  (a.)     Pennant^s  case,  3  Co.  64. 

( 10)  Nugent  d.  Keane  y.  BoMtry  (  Earl  •/), 
1  Hudson  &  Brooke  (Irish),  147. 

(11)  Kerrd.  Keown  y.  Thrustovt,  1  Smythe 
(Irish),  478. 

(12)  Brown{Lessee  of)v,  Maaon^l  Craw- 
ford &  Dix  (Irish),  167. 

(13)  Coote  {Lessee  of)  y.  Grady,  I  Jones 
(Irish),  131. 

(14)  Smith  (Lessee  of)  y.  Grey,  1  Jcbb& 
Symes  (Irish),  684. 
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Ejbctxsnt  by 
Landlord 

III.  Proceedings  under  Stat.  1  Geo.  4.  c.  87.  agaihst  Te^ 

^  WANT. 

Stat  1  Geo.  4?.  c.  87.  s.  1.,  after  reciting  that  the  laws  then  in  existence  

for  preventing  the  losses  to  which  landlords  were  exposed  by  the  unlawful  u*^"^]!^'i 
holding  over  of  lands  and  tenements  by  tenants,  or  persons  claiming  under  Gto.  4.  c.  87. 
them,  after  the  expiration  or  legal  determination  of  their  terms  or  interests,  "*  ^' 
had  been  found  by  experience  insufficient,  and  that  it  was  therefore  expe-  1^cla»atiok. 
dient  to  provide  in  certain  cases  a  more  expeditious  mode  for  recovering  the  1,^;^°   eject- 
possession  of  lands  and  tenements  so  held  over,  enacts,  *\  that  where  the  term  meats  may  give 
or  interest  of  any  tenant,  now  or  hereafter  holding,  under  a  lease  or  agree-  "oUce  to  ten- 

.  .  ^  ants  to  appear 

ment  m  writing,  any  lands,  tenements,  or  hereditaments,  for  any  term  or  i^  term,  and 
number  of  years  certain,  or  from  year  to  year,  shall  have  expired,  or  been  thenonproduc- 
determined  either  by  the  landlord  or  tenant  by  regular  notice  to  quit,  and  o^li^eeme^*^ 
such  tenant,  or  any  one  holding  or  claiming  by  or  under  him,  shall  refuse  to  move  an  affi- 
to  deliver  up  possession  accordingly,  after  lawful  demand  in  writing  made  ^"7*ntbe'"^* 
and  signed  by  the  landlord  or  his  agent,  and  served  personally  upon,  or  left  tenant  to  enter 
at  the  dwelling-house  or  usual  place  of  abode  of  such  tenant  or  person,  and  ^^  Mrtain  un- 
the  landlord  shall  thereupon  proceed  by  action  of  ejectment  for  the  recovery  g^^^  certain 
of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of  the  declaration,  to  baiL 
address  a  notice  to  such  tenant  or  person,  requiring  him  to  appear  in  the 
court  in  which  the  action  shall  have  been  commenced  on  the  first  day  of  the 
term  then  next  following,  or,  if  the  action  shall  be  brought  in  Wales,  or  in 
the  counties  palatine  of  Chester,  Lancaster,  or  Durham  respectively,  then  on 
the  first  day  of  the  next  session  or  assizes,  or  at  the  court  day  or  other  usual 
period  for  appearance  to  process  then  next  following,  as  the  case  may  be, 
there  to  be  made  defendant,  and  to  find  such  bail,  if  ordered  by  the  court, 
and  for  such  purposes  as  are  hereinafter  next  specified." 

In  Doe  d.  Phillips  v.  Roe  (I)  Chief  Justice  Abbott  said,  **  One  of  the  Object  of  sut. 
main  objects  of  stat.  1  Geo.  4?.  c.  87-  was,  to  save  the  landlord  the  necessity  ^  ^^-  "*•  ^-  ®'7' 
of  going  to  trial,  where  the  tenant  holds  over  vexatiously,  and  where  the 
trouble  and  expense  of  an  ejectment  may  be  very  disproportionate  to  the 
value  of  the  premises." 

By  Stat  1  Geo.  4.  c.  87.  s.  7*,  *'  nothing  in  this  act  contained  shall  be  con-  Stat  l  Geo.  4. 
strued  to  prejudice  or  affect  any  right  of  action  or  remedy  which  landlords  ^  ^'^'  ^  '^* 
already  possess,  in  any  of  the  cases  hereinbefore  provided  for." 

The  statute  extends  to  a  tenancy  by  virtue  of  an  agreement  in  writing  Cases  to  which 
for  a  term  certain.  (2)  the  sutute  ex- 

And  where  a  landlord  had  entered  into  a  written  agreement  with  the 
tenant,  to  grant  him  a  lease  for  a  certain  term,  which  lease,  however,  was 
never  granted ;  and  at  the  expiration  of  the  term  the  tenant  held  over,  after 
having  been  served  with  a  proper  notice  to  quit ;  and  he  was  then  served 
with  a  written  demand  of  possession,  with  an  intimation  that,  if  he  did  not  , 

deliver  it,  an  ejectment  would  be  brought:  the  court  decided,  1.  that  the 
tenant  held  under  an  agreement  in  writing,  and  was  not  to  be  treated  as  a 
tenant  from  year  to  year ;  and  2.  that  the  demand  of  possession  was  suffi- 
cient to  entitle  the  plaintiff  to  the  benefit  of  the  undertaking,  and  security 
required  by  the  statute.  (3) 

(1 )  5  B.  &  A.  768.  (3)  Doe  d.  Anglesey  (Marqueie  of)  v.  Roe, 

(2)  IbiA  766.  2  D.  &  R.  565. 
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Ejectment  bt 
Landlord 
AGAiNiT  Te- 
nant. 

Cases  to  which 
the  statute  does 
not  extend. 


Judgment  of 
Chief  Baron 
O'Grady  in 
LoveUtnd  dm 
Roberts  v. 
Thnuttmt, 


Notice  sub- 
sceibbd  to  the 
Declaration. 

Doubtful  whe- 
ther a  rule  un- 
der Stat.  ]  Geo. 
4.  c.  87.  can  be 
granted  upon 
an  unstamped 
lease  or  agree- 
ment. 


A  tenancy  for  years,  determinable  on  lives,  is  not  a  holding  for  any  tenn 
or  number  of  years  certain  within  the  meaning  of  the  above  statute.  (1) 

And  the  statute  does  not  extend  to  the  case  of  a  lessee  holding  over  after 
notice  to  quit  given  by  himself,  where  his  tenancy  has  not  expired  by  efflux 
of  time.  (2) 

So  where  a  tenant  holds  from  year  to  year  without  a  lease  or  agreemeot 
in  writing,  it  is  not  a  case  within  the  statute.  (3) 

A  tenant  held  premises  under  a  lease  for  six  months  made  in  the  usual 
manner,  after  the  execution  of  the  writ  of  hcAere  facias  possessionem^  in 
an   ejectment  for  non  payment  of  rent^  and  the  lease  bore  date  on  the 
19th  of  July,  1823,  and  the  tenancy  terminated  on  the  19th  of  January, 
'1824,  it  appeared,  that  on  the  7th  of  June  a  demand  in  writing  to  deliver 
up  possession  was  made  and  served  on  the  tenant,  but  that  no  such  demand 
had  been  served  anterior  to  the  19th  of  January.     The  ejectment  was 
brought  on  the  10th  of  June.     The  case  having  been  mentioned  on  the  first 
day  of  term  before  Mr.  Baron  Pennefather,  he  expressed  a  doubt  whether 
the  facts  of  the  case  brought  It  within  the  act  of  the  Ist  of  Geo.  4.,  and  de- 
sired that  it  might  stand  over  for  the  full  court ;  when  Chief  Baron  O'Gradj 
observed,  *<  Is  not  this  party  to  pay  something  for  the  occupation  from 
January  to  June  ?  You  must  treat  him  either  as  a  tenant  at  sufferance,  or  as 
a  trespasser;  and  if  he  be  either  one  or  the  other  the  statute  does  not 
apply.     Though  he  be  an  overholding  tenant^  yet,  unless  the  possession  has 
been  demanded  of  him,  he  is  in  no  default,  and  you  have  no  right  to  call  upon 
him  to  give  security.     It  is  impossible  to  execute  the  law  in  that  way.    It 
is  the  default  of  the  landlord  not  to  have  come  to  the  tenant  at  the  proper 
period,  and  demanded  the  possession.  To  say  that  it  was  the  duty  of  the  ten- 
ant to  give  up  the  possession,  is  not  a  fair  representation  of  the  case  r  a  lessee 
may  have  two  hundred  under-tenants,  and  they  may  have  actually  cropped  the 
lands ;  and  to  require  them  to  give  up  the  possession  in  this  sudden  masBer, 
might  be  attended  with  the  worst  consequences.     The  act  is  to  be  enforced 
against  a  man  that  has  been  in  default;  the  tenant  has  been  in  no  de- 
fault, the  landlord  in  great  default     He  lies  by  during  the  whole  spring, 
and  then  when  summer  arrives  he  endeavours  to  get  into  possession.     In  the 
case  under  the  4th  Geo.  2.  (Eng.)  (4),  there  need  not  have  been  a  notice 
under  that  statute  before  the  determination  of  the  tenancy."  (5) 

A  notice  under  stat  1  Geo.  4.  c.87.  s.  1.  requiring  the  tenant,  ^'  accord- 
ing to  the  statute,  to  appear  in  court  in  Trinity  Term  next  following/'  &c 
is  bad ;  it  ought  to  require  his  appearance  on  the  first  day  of  the  term.  (6) 

And  it  is  doubtful  whether  a  rule  can  be  had  under  stat  1  Geo.  4.  c  87., 
where  the  lease  or  agreement  is  unstamped  at  the  time  the  motion  is  made, 
because  the  instrument  cannot  by  law  be  used  in  evidence,  so  that  there  are 
no  materials  for  granting  the  rule.  (7) 

Where  a  declaration  in  ejectment  is  served  with  two  notices  annexed. 


(1)  Doe  d.  Peniberton  v.    Rott   7  B.  &  (5)  Xooe2ai»(id.jRo&ertf  v.  7%rv«to«^  Ezch. 
C.  2.  T.  T.  1824,  cit  1  Hudson  &  Brooke  (Irish), 

(2)  Doe  d.  Cardigan  v.  Roe,  1 D.  &  R.  540.  354.  n. 

(3)  Doe  d.  Bradford  {Earl)  v.  Roey  5  B.  (6)  Doe  d.  Hobkr  v.  RuAwartky  4  M.  & 
&  A.  770.  W.  74.    6  Dowl.  P.  C  712. 

(4)  Cobb  ▼.  Stoketi  8  East,  358.  (7)  Ibid. 
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one  requiring  the  appearance  of  the  defendant,  and  the  other  that  he  should  Ejectment  by 
enter  into  recognisances  on  his  appearance^  the  latter  may  be  treated  as  j^^^^^^j^^ 
surplusage.  ( 1 )  v  a  nt. 

The  notice  at  the  foot  of  the  declaration,  served  in  pursuance  of  stat 
1  Geo.  4.  c.  87.)  must  be  signed  by  the  landlord  himself,  and  not  by  Richard 
Boe,  in  order  to  give  the  landlord  that  benefit  of  that  statute.  (2) 

But  such  notice  need  not  be  in  the  name  of  the  plaintiff;  but,  if  in  the 
name  of  the  lessor  of  the  plaintiff,  or  even  if  it  be  signed  by  a  wrong  name, 
the  court  will  permit  judgment  against  the  casual  ejector  to  be  drawn 
up.  (3) 

A  rule  for  judgment  having  been  obtained  against  the  casual  ejector,   Appearance, 
the  tenant  in  possession,  or  his  landlord,  either  appears  and  enters  into  the  ^dTau^t  ofte^ 
consent  rule  to  be  made  defendant  instead  of  the  casual  ejector,  and  to  nant  or  his 
confess  lease,  entry,  and  ouster,  confesses  the  action  or  makes  default  landlord. 

By  stat.  1  Geo.  4.  c.  87.  s.  1.,  "  upon  the  appearance  of  the  party  at  the  day  Bail. 
prescribed  [in  the  notice  to  appear  and  find  bail,  &c.],  or  in  case  of  non  Proceedings  by 
appearance  or  making  the  usual  affidavit  of  service  of  the  declaration  and  ^^^^f^^^ 
notice,  it  shall  be  lawful  for  the  landlord,  producing  the  lease  or  agreement^  or  i  Geo.  4.  c.  87. 
some  counterpart  or  duplicate  thereof,  and  proving  the  execution  of  the  saofie  "•  ^' 
by  affidavit,  and  upon  affidavit  that  the  premises  have  been  actually  enjoyed  AflBdavit  of 

*  '  *^  '^  *       •  *         service  of  de- 

under  such  lease  or  agreement,  and  that  the  interest  of  the  tenant  has  expired  claration  and 
or  been  determined  by  regular  notice  to  quit  as  the  case  may  be,  and  that  pos-  notice. 
session  has  been  lawfully  demanded  in  manner  therein  mentioned,  to  move  the  Production  and 

«  ,„,  -  .i_-^'Ai_      proof  of  execu- 

court  for  a  rule  for  such  tenant  or  person  to  shew  cause,  witnm  a  time  to  be  ^Joq  ^f  j^ase,  or 
fixed  by  the  court  on  a  consideration  of  the  situation  of  the  prembes,  why  agreement,  &c. 
such  tenant  or  person,  upon  being  admitted  defendant,  beside  entering  into  Motion  and 
the  common  rule,  and  giving  the  common  undertaking,  should  not  under-  ^^^^^^  [^^^  re- 
take, in  case  a  verdict  shall  pass  for  the  plaintiff,  to  give  the  plaintiff  a  cognisance  and 
judgment,  to  be  entered  up  against  the  real  defendant,  of  the  term  next  pre-  ^^^  ^'" 
ceding  the  time  of  trial ;  or  if  the  action  shall  be  brought  in  Wales,  or  in 
the  counties  palatine  respectively,  then  of  the  session,  assizes,  or  court  day, 
as  the  case  may  be,  at  which  the  trial  shall  be  had ;  and  also  why  he  should 
not  enter  into  a  recognisance,  by  himself  and  two  sufficient  sureties,  in  a 
reasonable  sum  conditioned  to  pay  the  costs  and  damages  which  shall  be 
recovered  by  the  plaintiff  in  the  action  ;  and  it  shall  be  lawful  for  the  court 
upon  cause  shewn,  or  upon  affidavit  of  the  service  of  the  rule  in  case  no  Affidavit  of 
cause  shall  be  shewn,  to  make  the  same  absolute  in  the  whole  or  in  part,  service  of  rule 
and  to  order  such  tenant  or  person  within  a  time  to  be  fixed,  upon  a  consider- 
ation of  all  the  circumstances,  to  give  such  undertakings,  and  find  such  bail, 
with  such  conditions  &nd  in  such  manner  as  shall  be  specified  in  the  said 

(1)  Doe  d.  Bobertt  v.  Roe,  5  DowL  P.  C.  first  day  of  next  term,  then 
508.  and  there  to  be  made  defendant  in  this  action 

(2)  Anon.  1  D.  &  R.  435.  n.,  sed  vide  of  ejectment,  and  then  and  there  to  enter 
Jack  d.  SpoUen  v.  ThrtuUntt,  1  Hudson  &  into  a  recognisance  by  yourself  and  two  suf- 
Brooke  ( Irish),  354.  ficient  sureties,  in  such  sum  as  to  the  said 

(3)  GoodtUle  d.  Norfolk  (Duke)  v.  No-  court  shall  seem  reasonable,  conditioned  to 
title,  5  B.  &  A.  849.  3  D.  &  R.  232.  The  pay  the  costs  and  damages  which  shall  be 
notice  may  be  as  follows  :  —  recovered  in  this  action,  if  the  court  shall  so 

Mr.  Joseph  Styles  [the  tenant],  order. 

Take  notice,  that  you  are  hereby  re*  Yours,  &c. 

quired  to  appear  in  Her  Majesty's  court  of  John  Nokes  [the  landlord\, 

at  Westminster,  on  the 
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£jKCTMKMT  BT  rulc,  or  such  part  of  the  same  so  made  absolute ;  and  in  case  the  party  aball 
▲oAiNiT  Ts-  neglect  or  refuse  so  to  do^  and  shall  lay  no  ground  to  induce  the  court  to 
MANT.  enlarge  the  time  for  obeying  the  same,  then,  upon  affidavit  of  the  service  of 

Rule  absolute^  ^"^^  order,  an  absolute  rule  shall  be  made  for  entering  up  judgment  for  the 
thereon.  plaintiff." 

Recognisances        By  sect  4'.  ^  all  recognisances  and  securities  entered  into  pursuant  to 
and  ^vr^Xen    ^^  provisions  of  this  act,  may  and  shall  be  taken  respectively  in  such  man- 
ner and  by  and  before  such  persons  as  are  provided  and  authorised  in 
respect  of  recognisances  of  bail,  upon  actions  and  suits  depending  in  the 
court  in  which  any  such  action  of  ejectment  shall  have  been  commenced ; 
and  that  the  officer  of  the  same  court  with  whom  recognisances  of  bail  are 
filed,  shall«file  such  recognisances  and  securities,  for  which  respectively  the 
Limitation  of     sum  of  two  shillings  and  sixpence,  and  no  more,  shall  be  paid ;  but  no 
actions  thereon,  action  or  other  proceeding  shall  be  commenced  upon  any  such  recogniaanee 

or  security,  after  the  expiration  of  six  months  from  the  time  when  posses- 
sion of  the  premises,  or  any  part  thereof,  shall  actually  have  been  delivered 
to  the  landlord." 

In  order  to  obtain  the  usual  landlord's  rule  provided  by  stat  1  Greo.  4w 

c.  87.  s.  1.,  the  execution  of  the  lease  may  be  proved  by  the  affidavit  of  a 

person  who  is  not  the  attesting  witness.  (1) 

Security  for  A  rule  to  shew  cause  will  be  granted,  why  the  tenant  upon  being  made 

^<^^  defendant  instead  of  the  casual  ejector,  beside  entering  into  the  conunoo 

consent  rule  and  giving  the  usual  undertaking  should  not  undertake,  in 
case  a  verdict  should  pass  for  the  plaintiff,  to  give  him  judgment  to  be 
entered  up  of  the  preceding  term  against  the  real  defendant,  and  why  he 
should  not  enter  into  a  recognisance  by  himself  and  two  sufficient  sureties 
iu  a  reasonable  sum,  conditioned  to  pay  the  costs  and  damages  which  shaD 
be  recovered  by  the  plaintiff  pursuant  to  the  statute. 

This  rule,  however,  need  not  specify  all  the  particulars  required  by  the 
statute,  as  the  court  may  mould  the  rule  conformably  to  its  requisites  oo 
shewing  cause  (2) ;  and  if  no  sufficient  cause  be  shewn,  they  will,  on  mak- 
ing the  rule  absolute,  order  the  tenant  to  give  the  additional  undertaking 
required  by  the  statute,  and  also  that  he  enter  into  a  recognisance  by  him- 
self and  two  sufficient  sureties,  in  a  certain  sum  to  be  fixed  by  the  court, 
conditioned  to  pay  the  costs  and  damages.  See, 

A  tenant  under  a  lease  for  twenty-one  years  from  the  25th  of  March,  con- 
taining a  proviso  that  either  the  landlord  or  tenant  may  in  any  year  deter- 
mine it  by  six  months'  notice  ending  on  the  25th  of  March,  cannot,  within 
the  twenty-one  years,  be  called  upon  to  give  security  for  costs  under  stat 
1  Geo.  4.  C.87.  s.  1.(3) 

Under  stat  1  Geo.  4.  c  87.  it  is  not  necessary  for  the  landlord  to  serve  a 
notice  in  writing  upon  the  tenant  at  or  before  the  expiration  of  the  term, 
to  entitle  him  to  the  security  from  the  tenant  required  by  that  act.  (4) 

(1)  Doe  d.  Gowktnd  v.  Roe,.  6  Dowl.  (4)  Jack  A.  SpoOenv,  T^ncitoMf,  1  Hudson 
P.  C.  35.  &  Brooke  (Irish),  354.    Lovelandd.  BoberU^, 

(2)  Doe  d.  Phmip9  Y.  Roe,  5  B.  &  A.  Thrusiout,  contrk  Exch.  ibid.  «.!.  In  Ick 
766.  Doe  d.  Gowland  v.  Roe,  6  Dowl.  (Lessee  of )  v.  Power  (Exch.  T.  T.  1829,  1 
P.  C.  35.  Hayes  (Irish),  49.  n.)  was  an   application 

(3)  Jack  d.  Devonthire  (Duke  of)  ▼.  understat.lGeo.  4.  c.  87.  s  1.  against  an  orer- 
Lynch,  1  Jebb  &  Symes  (Irish),  403.  holding  tenant,  that  be  might  be  ordered  to 
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• 

A  tenant  who  holcU  during  a  minority,  cannot  be  required  to  give  secu-  Ejxctmskt  bt 
rity  under  stat,  1  Geo.  4.  c.  87.  (1 )  Landlom 

rrii  •  .  •     \     /  AOAINST  Tb- 

The  time  within  which  the  undertaking  is  to  be  given  and  recognisance  nant. 
entered  into,  is  to  be  fixed  by  the  court  at  the  time  when  the  rule  is 
granted.  (2) 

Putting  in  and  perfecting  bail  are  not  under  this  statute,  as  in  ordinary   Thb  Trial. 
cases,  an  appearance  of  the  tenant,  but  the  tenant  must  also  enter  an  ap-  Appbaaavck 
pearance,  and  enter  into  the  consent  rule  as  in  ordinary  cases.  ^^^      *^' 

If  the  defendant  do  not  appear  at  the  trial,  and  confess  lease,  entry,  and  Stat,  i  Gea  4.. 
ouster,  the  plaintiff  will  not  be  nonsuit  as  in  ordinary  cases,  stat  1  Geo.  4.  ^^'^'  ^^ 
c.  8?.  8.  2.  having  enacted  that,  <<  wherever  it  shall  appear  on  the  trial  of 
any  ejectment  at  the  suit  of  a  landlord  against  a  tenant,  that  suph  tenant 
or  his  attorney  hath  been  served  with  due  notice  of  trial,  the  plaintiff  shall 
not  be  nonsuited  for  default  of  the  defendant's  appearance  to  confess  lease^ 
entry,  and  ouster,  but  the  production  of  the  consent  rule  and  undertaking 
of  the  defendant  shall,  in  all  such  cases,  be  sufficient  evidence  of  lease, 
entry,  and  ouster ;  and  the  judge  before  whom  the  cause  shall  come  on  to 
be  tried  shall,  whether  the  defendant  shall  appear  upon  such  trial  or  not, 
permit  the  plaintiff  on  the  trial,  after  proof  of  his  right  to  recover  pos- 
session of  the  whole  or  of  any  part  of  the  premises  mentioned  in  the 
declaration,  to  go  into  evidence  of  the  mesne  profits  thereof,  which  shall 
or  might  have  accrued  from  the  day  of  the  expiration  or  determination  of 
the  tenant's  interest  in  the  same,  down  to  the  time  of  the  verdict  given  in 
the  cause,  or  to  some  preceding  day  to  be  specially  mentioned  therein ;  and 
the  jury  on  the  trial  finding  for  tlie  plaintiff,,  shall  in  such  case  give  their 
verdict  upon  the  whole  matter,  both  as  to  the  recovery  of  the  whole  or  any 
part  of  the  premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid  ' 
for  such  mesne  profits ;  provided  always,  that  nothing  hereinbefore  con- 
tained shall  be  construed  to  bar  any  such  landlord  from  bringing  an  action 
of  trespass  for  mesne  profits  which  shall  accrue  form  the  verdict  or  the 
day  so  specified  therein,  down  to  the  day  of  the  delivery  of  possession 
of  the  premises  recovered  in  the  ejectment" 

But  *'  in  all  cases  wherein  the  landlord  shall  elect  to  proceed  in  eject-  Sect  6. 
ment  under  the  provisions  hereinbefore  contained,  and  the  tenant  shall  ^^  ^^'^^  ^'^"^ 
have  found  bail  as  ordered  by  the  court,  then,  if  the  landlord  upon  the     ^^  ^  *^°**'' 
trial  of  the  cause  shall  be  nonsuited,  or  a  verdict  pass  against  him  upon  the 
merits  of  the  case,  there  shall  be  judgment  against  him  with  double  costs.' Y3) 

If  the  ejectment  be  brought  upon  the  determination  of  a  lease,  the  plain-  Evidxnce. 
tiff  must  prove,  first,  the  demise ;  secondly,  its  determination.  Detenmnation 


of  a  lease. 


give  security  by  recognisance,  by  himself  and  In  an  Irish  civil  bill  ejectment  the  sure- 
two  sureties,  in  such  sum  as  should  be  ties  in  the  recognisance,  on  appeal,  must  be 
named  by  the  court,  for  the  payment  of  the  bound  in  double  the  costs  below.  Riordan 
costs  and  damages  to  be  recovered  by  the  (i2e<p.)Dvyer(^/]peil),  1  Irish  Circuit  Cases, 
plaintiff.     The  court  ordered  that  such  secu-  21. 

rity  should  be  given  within  a  fortnight,  for  ( 1 )  Hobton    (Lu$ee   of)    v.  EjeetoTf    1 

902.,  which  was  the  amount  of  rent  due  on  Hayes  (Irish),  49. 

the  gale  day  next  previous  to  the  time  of  (2)  Doe   d.  Anglttey  (Marqueu  of)  v. 

bringing  the  ^ectment  Brown,  2  D.  &  R.  688. 

In  England  bail  is  usually  required  for  (3)  Ibid.  s.  6. 
a  sum  sufficient  to  cover  a  year*s  value  and 
40^  for  costs.     Archb.  by  Chitt  814. 
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Ejkctxknt  bt 
Lavdloro 
AGAivsr  Te- 
nant. 


Actual  enjoy- 
ment of  pre- 
mises under 
lease  or  agree- 
ment* 

Demand  of 
possession  In 
writing. 


Tkmaict  at 
Will. 


Stat  of  Ezx- 
CUTXOH  ArrxR 
VaaDiCT  BT 
Landlobd 

AOAIMST  Ts- 

NAMT  ON  Stat. 
1  Geo.  4.  c.  87. 
S.S. 


Amount  of 
security. 


If  the  demise  has  been  by  deed  or  other  written  instrumeBt,  it  skodd 
be  produced  and  proved  in  the  usual  way ;  and  if  it  be  in  the  defendaot's 
possession,  notice  must  be  given  to  produce  it  (1) 

After  notice  to  produce  the  original,  which  is  not  produced,  the  plaintiff 
may  give  a  counterpart  in  evidence,  or  if  there  be  none,  a  copy.  (2) 

If  there  has  been  no  written  demise,  the  plaintiff  may  prove  a  demise  bj* 
parol :  proof  of  payment  of  rent  by  the  defendant  is,  primd/acief  evideDce 
of  a  tenancy  from  year  to  year.  (3)  It  is  usual  for  this .  purpose  to  gin 
notice  to  the  tenant  to  produce  the  receipts^  but  the  fact  of  payment  maj 
be  proved  by  other  evidence.  (4) 

Payment  of  small  sums  on  three  different  occasions,  as  rent  in  respect  of 
land  inclosed  from  a  waste  thirty-three  years,  was  held  to  be  conclusive 
evidence  of  permissive  occupation.  (5) 

Proof  must  be  adduced,  in  the  case  of  a  tenancy  at  will,  that  the  pn- 
mises  have  been  actually  enjoyed  under  the  lease  or  agreement  under 
which  the  right  of  entry  or  possesion  is  claimed,  and  that  the  interest  of 
the  tenant  has  expired,  or  been  determined  by  regular  notice  to  quit 

It  must  likewise  appear  that  a  demand  in  writing  of  the  possessioD  has 
been  made,  and  signed  by  the  landlord  or  his  agent,  and  personally  seived 
upon,  or  left  at  the  dwelliog-house  or  usual  place  of  abode  of  the  tensDt, 
or  person  holding  under  him. 

The  confession  of  the  defendant  by  entering  into  the  common  mk^  is 
not  evidence  to  shew  such  determination.  (6) 

One  put  into  possession  upon  an  agreement  for  the  purchase  of  land, 
cannot  be  ousted  of  the  possession  before  the  lawful  possession  has  been 
determined  by  demand  or  otherwise.  (7)  And  so  it  is  where  a  tenancj  at 
will  is  created  by  means  of  a  lease  for  four  years  without  writing.  (8) 

In  ejectment  by  landlord  agaiust  tenant  on  stat.  1  Geo.  4.  c  87*  a*  ^ 
"  in  all  cases  in  which  such  undertaking  shall  have  been  given,  and  security 
found  as  aforesaid,  if  upon  the  trial  a  verdict  shall  pass  for  the  phuntiff* 
but  it  shall  appear  to  the  judge  before  whom  the  same  shall  ha^e  been 
had,  that  the  finding  of  the  jury  was  contrary  to  the  evidence,  or  that 
the  damages  given  were  excessive,  it  shall  be  lawful  for  the  judge  to  order 
the  execution  of  the  judgment  to  be  stayed  absolutely  till  the  Jifth  day  of 
the  term  then  next  following,  or  till  the  next  session,  assizes,  or  court  daj 
(as  the  case  may  be),  which  order  the  judge  shall,  in  all  other  cases,  make 
upon  the  requisition  of  the  defendant,  in  case  he  shall  forthwith  undertake 
to  find,  and  on  condition  that  within  four  days  from  the  day  of  the  trial 
he  shall  actually  find,  security  by  the  recognisance  of  himself  and  two  aof- 
ficient  sureties  in  such  reasonable  sum  as  the  judge  tfhall  direct,  conditioned 
not  to  commit  any  waste  or  act  in  the  nature  of  waste,  or  other  wilfn* 
damage,  and  not  to  sell  or  carry  off  any  standing  crops,  hay,  straw,  or 
manure,  produced  or  made  (if  any)  upon  the  premues,  and  wbicii  maj 


(1)2  Stark.  Ev.  399. 

(2)  BnrUigh  v.  Stib^,  5  T.  R.  465.     Roe 
d.  Wie$t  ▼.  Ddnst  7  £ast,  S63. 

(3)  Doe  d.C<utUtoH  v.  Samue!^  5  £sp.  N. 
P.  C.  173. 

(4)  2  Stark.  £v.  299. 


(5)  Doe  d.  Jdckton  v.  mUdntoih  3  ^  * 
C.  413. 

(6)  Right  d. LewU  Y,  Beard,  IS  V»^^^^ 

(7)  Ibid.     Doe  d.  Newby  v.  Jadtfo^  1  d. 
&  C.  448.  p 

(8)  GoodiUled.GaBowa^v,Hirheri,^^'^ 

680. 
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happen  to  be  thereupon,  from  the  day  on  which  the  verdict  shall  have  been  Ejictmeiit  by 
given  to  the  day  on  which  execution  shall  finally  be  made  upon  the  judg-  ^q^^^^k- 
ment,  or  the  same  be  set  aside,  as  the  case  may  be."  vavt. 

Where  several  crops  were  on  the  land  at  the  time  it  was  taken  in  exe- 
cution  under  a  writ  of  possession,  on  an  ejectment  against  a  tenant  for 
holding  over,  the  court  refused  a  rule  to  oblige  the  lessors  of  the  plaintiff 
to  pay  over  the  value  of  the  crops  to  the  defendant,  after  deducting  the 
amount  of  the  rent  due,  because,  if  granted,  it  would  ''  offer  an  iadueement 
to  tenants  to  hold  over  property."  (1) 


IV.  BJectment  under  Stat.  II  Geo.  4.  4*  1  WiH.  4.  c.  70^  Ejsctmbmt 

vvderStat.  II 

Stat  11  Geo.  4.  &  1  Will.  4.  c.  70.  s.  36.  enacts,   "  that  in  all  actions  G»o.4.  &  i 
of  ejectment  hereafter  to  be  brought  in  any  of  his  Majesty's  courts  at  M.^'se&siJ^' 
Westminster  by  any  landlord  against  his  tenant,  or  against  any  person  Landlords  to 
claiming  through  or  under  such  tei^ant,  for  the  recovery  of  any  lands  or  recover  posses- 
hereditaments  where  the  tenancy  shall  expire,  of  the  right  of  entry  into  or  &^a^r  n^ce 
upon  such  lands  or  hereditaments  shall  accrue  to  such  landlord*  in  or  after  of  ejectment. 
Hilary  or  Trinity  Terms  respectively,  it  shall  be  lawful  for  the  lessor  of  the  Proceedings 
plaintiff  in  any  such  action,  at  any  time  within  ten  days  after  such  tenancy  ||*  ^^^V't? 
shall  expire,  or  right  of  entry  accrue  as  aforesaid,  to  serve  a  declaration  in  against  tenant, 
ejectment  entitled  of  the  day  next  after  the  day  of  the  demise  in  such  ^^en  tenancy 
declaration,  whether  the  same  shall  be  in  term  or  in  vacation,  with  a  notice  Hghrof  entry 
thereunto  subscribed^   requiring  the  tenant  or  tenants  in  possession  to  accrues,  in  or 
appear  and  plead  thereto  within  ten  days  in  the  court  in  which  such  action  !??'.2[*!S'^  ^^ 
may  be  brought ;  and  proceedings  shall  be  had  on  such  declaration,  and 
rules  to  plead  entered  and  given,  in  such  and  the  same  manner,  as  nearly  as  Serrice  of  de- 
may  be,  as  if  such  declaration  had  been  duly  served  before  the  preceding  cia'at»o"and 
term:    provided  always,  that  no  judgment  shall  be  signed  against  the  p-ocg^^iinijg 
casual  ejector  until  default  of  appearance  and  plea  within  such  ten  days,  thereon,  and 
and  that  at  least  six  clear  days'  notice  of  trial  shall  be  given  to  the  defend-  ^J^  "*^®*  ^ 
ant  before  the  commission  day  of  the  assizes  at  which  such  ejectment  is  j  j 
intended  to  be  tried :  provided  also,  that  any  defendant  in  such  action  may,  against  casual 
at  any  time  before  the  trial  thereof,  apply  to  a  judge  of  either  of  his  ej«ctor. 
Majesty's  superior  courts  at  Westminster,  by  summons  in  the  usual  manner,  Notice  of  tnaU 
for  time  to  plead,  or  for  staying  or  setting  aside  the  proceedings,  or  for  A^S^*^*?"* 
postponing  the  trial  until  the  next  assizes ;  and  that  it  shall  be  lawful  for  for  time  to 
the  judge  in  his  discretion  to  make  such  order  in  the  said  cause,  as  to  him  plead,  &c. 
shall  seem  expedient" 

And  by  sect.  37.  **  in  making  up  the  record  of  the  proceedings  on  any  Sect.  37. 
such  declaration  in  ejectment,  it  shall  be  lawful  to  entitle  such  declaration  Declaration  to 
specially  of  the  day  next  after  the  day  of  the  demise  therein,  whether  ^'J"****®**  *P®" 
such  day  shall  be  in  term  or  vacation,  and  no  judgment  thereupon  shall 
be  avoided  or  reversed  by  reason  only  of  such  special  title." 

Ejectment  can  only  be  maintained  by  landlords  under  the  foregoing  Br  whom  Ac 
statute,  and  the  tenancy  must  expire,  or  the  right  of  entry  accrue  in  or  """  maimtaik- 
offer  Hilary  or  Trinity  Terms.  (2) 

( 1 )  Doe  d.  UpUm  v.  Wxtherwick,  3  Bing.  11.     P.  C.  304.     Doe  d.  SomeniUe  v   Boe,  4  M. 

(2)  Do^  V.  Roe,  2  C.  &  J.  123.     I  DowL     &  Sc.  747. 

5c 
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EjKcrmwT  bt 
Landlora 

AOAIKST  Tb- 
WANT. 

Dkclakation 
and  noticb. 


JUDGMSMT 
A(fAlM9T  CASUAL 

Ejxctoe. 


AprEARAMCK 
AND  FlKA. 

Notice  op 
Trial. 


Stat  or  Peo- 

CEBDINGS. 


The  foregoing  statute  applies  to  country  ejectments,  but  does  not  appiy 
to  those  of  Middlesex  or  London.  (1) 

The  declaration  must  be  entitled  of  the  day  next  after  the  day  of  tiie 
demise  laid  in  such  declaration ;  but  in  other  respects  the  declaration  is 
the  same  as  in  ordinary  cases. 

The  notice  appended  to  the  declaration  is  also  the  same  as  under  ordinary 
circumstances,  with  the  exception,  that  the  defendant  is  required  within  tern 
days  to  appear  and  plead  to  it 

The  service  of  the  declaration  has  been  previously  discussed.  (2) 

If  the  tenant  do  not  appear  and  plead  within  ten  days  after  the  service  of 
the  declaration  (one  day  inclusive  and  the  other  exclusive),  the  plaintiff 
will  be  entitled  to  judgment  against  the  casual  ejector.  (3) 

The  affidavit  should  state  when  the  tenaney  expired,  or  right  of  entry 
accrued,  and  when  the  declaration  was  served. 

The  practice  relating  to  the  appearance  and  plea  is  the  same  as  in  ordinary 
cases. 

The  plaintiff  must  give  to  the  defendant  six  dear  days'  notice  of  trial  (ex- 
clusive of  the  day  it  is  given,  and  the  commission  day)  before  the  commis- 
sion day  of  the  assizes. 

Proof  of  such  notice  need  not  be  given  at  the  trial ;  and  if  the  notice  be 
irregular,  the  appearance  of  the  defendant  will  operate  as  a  waver.  (4) 

The  court  or  a  judge  can  order  a  stay  of  proceedings,  and  postpone  the 
trial  until  the  next  assizes,  upoti  an  affidavit  of  merits. 


Statutes  for 
Recovery  op 
Possession  op 
Property  be- 
fore Magis- 
trates. 


V.  StcUutesfor  Recovery  of  Possession  of  Property  before  MctgistnOes, 

The  stats.  11  Geo.  2.  c.  19.  s.  16.,  57  Geo.  3.  c.  52.,  and  1  &  2  Vict 
c.  74*.,  enable  a  landlord,  where  a  tenant  at  rack  rent,  or  who  shall  be  in 
arrear  one  half  year's  rent,  and  who  shall  hold  the  lands  under  any  demise 
or  agreement,  whether  written  or  verbal,  and  has  vacated  the  premises,  to 
recover  possession  of  his  lands,  tenements,  &c.  upon  application  to  two  or 
more  justices  of  the  peace ;  but  as  such  proceedings  have  no  direct  relation 
to  the  law  of  Nisi  Prius,  a  specific  detail  of  the  provisions  of  such  statutes 
has  been  omitted. 


actiok  por 
Mesme  Pro- 
pits. 

Generally. 


29.  Action  for  Mesne  Profits. 

I.  Generally, 

An  action  for  the  mesne  profits  is  consequential  to  the  recovery  in 
ejectment  It  may  be  brought  by  the  lessor  of  the  plaintiff  in  his  own 
name,  or  in  the  name  of  the  nominal  lessee ;  and  in  either  shape  it  is 
equally  his  action.  The  tenant  is  concluded  by  the  judgment,  and  cannot 
deny  the  title ;  therefore,  he  cannot  controvert  the  plaintiff's  possession,  be- 


(1)  Doe  d.  Norris  v.  Roe,  1  Dowl  P.  C.         (3)   Vide    antl,    1441,    1442.    Judomekt 
^7.  against  casual  Ejector. 

(2)  Ami,  1426—1437.  1478—1482.  (4)  Doe  d.  Antrobua  v.  Jepttm,  3  B.  &  Ad 

402.     Doe  d.  Rankin  t.  BrhuUey,  4  ibid.  84. 
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cause  his  possession  is  part  of  his  title :  for  the  plaintiff,  to  entitle  himself  Action  for 
to  recover  in  ejectment,  must  shew  a  possessory  right  not  barred  by  the  JJ^*^*    *^" 

Statute  of  Limitations.    This  judgment,  like  all  others,  only  concludes  the 

parties  quoad  its  subject-matter;  therefore,  beyond  the  time  laid  in  the 
demise,  it  proves  nothing ;  because,  previous  to  that  period,  the  plaintiff  has 
alleged  no  title. 

As  the  juc^ment  neither  proves  the  length  of  time  the  tenant  has  oc- 
cupied, nor  the  value,  it  must  be  proved,  how  long  the  defendant  enjoyed 
the  premises,  and  what  their  value  was. 

The  action  for  mesne  profits  caa  however  be  waved ;  and  a  landlord  can  Landlord  msf 

maintain  debt  under  stat  4  Geo.  2.  c.  28.  against  the  tenant  for  double  the  ?*^®  **"  **'***^ 

for  mesne  pro- 
yearly  value  of  the  premises  during  the  time  he  holds  over ;  because  the  fits  and  main- 
double  value  is  given  by  way  of  penalty,  and  not  as  rent  (1) ;  and  in  eject-  tain  debt, 
ment  under  stat,  1  Geo  4*  c.  87.  s.  2.  (2),  the  landlord  can  recover  the  mesne  Mesne  profits 
profits  of  the  premises,  from  the  expiration  of  the  tenant's  interest  down  to  ^^e  in  an  ac-' 
the  time  of  the  verdict,  or  some  other  prior  day,  to  be  specially  mentioned  tion  of  eject- 
therein  ;  but  trespass  must  be  resorted  to  for  the  subsequent  profits.  ^Ti  'ceo  % 

c.  87.  8.  2. 


II.  Bi/  whom  Action  am  and  cannot  be  maintained. 

The  action  for  mesne  profits  may  be  brought  by  the  lessor  of  the  plaintiff  Bt  whom  Ac- 
in  ejectment,  either  in  his  own  name,  or  in  the  name  of  the  nominal  lessee  "on  caw  and 

OANNOT  BK 

(John  Doe).    It  is  however  sometimes  more  advantageous  to  bring  the  icaintainkd. 
action  in  the  name  of  the  lessor  of  the  plaintiff,  who  is  the  party  really  con- 
cerned, as  he' may  then  recover  damages  for  the  rents  and  profits  received 
by  the  defendant,  anterior  to  the  time  of  the  demise  laid  in  the  declaration 
in  ejectment,  which  cannot  be  done  at  the  suit  of  the  nominal  plaintiff.  (3) 

The  action  may  be  brought  in  the  name  of  the  nominal  lessee,  where  the  Nominal  lessee, 
judgment  in  ejectment  is  by  default,  or  where  it  is  upon  a  verdict ;  for 
there  is  no  distinction  between  the  judgment  by  default  and  upon  verdict  in 
this  respect ;  in  the  one,  the  right  of  the  plaintiff  is  tried  and  determined 
against  the  defendant,  and  in  the  other  it  is  confessed.  (4) 

To  entitle  a  party  to  maintain  trespass  for  the  mesne  profits,  it  is  not  Not  requisite 
necessary  to  execute  an  habere,  if  the  plaintiff  have  been  let  into  possession  ^^^^  ^ 
by  the  defendant.  (5) 

A  tenant  in  common,  who  has  recovered  in  ejectment,  may  maintain  an  Tenant  in  corn- 
action  for  mesne  profits  against  his  companion.  (6)     A  joint  action  for  ^^ 
mesne  profits  may  be  supported  by  several  lessors  of  the  plaintiff  in  eject-  gupported  by 
ment  after  recovery  therein,  although  the  declaration  in  ejectment  con-  several  lessees 
tained  only  a  separate  demise  by  each.  (7)     A  mortgagee  can  recover  in  ?  .*^®  ^au"** 
ejectment,  without  a  previous  notice  to  quit,  against  a'  tenant  who  claims  though  thede- 

(1)  Anii,  1478—1482.  (5)   Calvart  v.  JTorsfaB,  4  Esp.  N.  P.  C. 

(2)  Ami,  148S— 1489.  167. 

(3)  Bull.  N.  P.  87.  Chatfield  Y.  Parker,  (6)  GoodHtle  v.  Tombs,  3  Wils.  118. 
8  B.  &  C.  551.  n.  Cutting  v.  Derby,  2  W.  Black,  1077. 

(4)  Adiny,  Parkin,  2  Burr.  665.  2  Ld.  (7)  Chamier  v.  Ciinffo,  5  U,  ^k  S.  64. 
Ken.  376.  Gtdliver  v.  JDrinkwater,  2  T.  R.  S.  C.  nom.  Chamier  v.  Uingon,  2  Chitt« 
261.     Doe  d.   v.  Davis,    I    Esp.  N.  P.  C.  410. 
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Mkskk  Pbo- 

fm. 

cUntion  io 
ejectment  con- 
tained only  a 
separate  demise 
by  each. 


Person  against 
whom  the 
judgment  in 
ejectment  has 
been  given, 
ought  in  gene- 
ral to  be  made 
the  defendant. 


In  general  any 
person  found  in 
possession  after 
areoovery  in 
ejectment,  is 
liable  to  the 
action. 

Under-tenant 


Party  having 
a  cross  claim 
against  the 
plaintifi; 

Stat  3  &  4 
Will.  4.  C.42. 
s.  2. 

Executors. 


ttnder  a  lease  from  the  mortgagor^  granted  after  the  mortgage,  without  the 
privity  of  the  mortgagee*  ( 1 ) 

Where  the  plaintiff  is  a  nominal  party,  the  court  will  not  permit  him  to 
release  the  action :  in  fact,  his  release  has  been  set  aside  as  a  contempt  of 
court>  and  therefore  cannot  be  pleaded*  (2) 

An  action  for  mesne  profits  may  be  brought,  pending  a  writ  of  error  in 
ejectment,  and  the  plaintiff  may  proceed  to  ascertain  his  damages,  and  to 
sign  his  judgment,  but  the  court  will  stay  execution,  until  the  writ  of  error 
be  determined.  (3) 

The  person  against  whom  the  judgment  in  ejectment  has  been  given, 
ought  in  general  to  be  made  the  defendant  in  this  action ;  and  a  reoovery 
in  ejectment  against  the  wife,  cannot  be  admittied  as  evidence  in  an  actios 
against  the  husband  and  wife  for  mesne  profits.  (4)  A  tenant,  whose  under 
tenant  holds  over,  after  the  expiration  of  his  term,  is  liable  for  mesne  proJUfi 
if  he  has  expressly  recognised  the  acts  of  his  under-tenant,  and  has  receired 
rent  from  him,  for  the  period  possession  was  improperly  detained.  (5) 

Any  person  found  in  possession  after  a  recovery  in  ejectment,  is  in 
general  liable  to  the  action ;  and  it  is  no  defence,  that  he  was  on  the  pre- 
mises merely  as  an  agent,  and  under  the  license  of  the  defendant  in  eject- 
ment ;  for  no  man  can  license  another  to  do  an  illegal  act.  The  defendant, 
however,  in  such  case,  will  only  be  liable  for  the  mesne  profits,  for  the  time 
during  which  he  actually  retained  possession.  (6) 

It  is  doubtful,  whether  the  action  can  be  maintained  against  a  tenant, 
whose  under-tenant  retains  the  possession  after  the  term ;  for  the  action 
should  be  brought  against  the  person  in  actual  possession  and  trespatf- 

Where  an  action  of  trespass  for  mesne  profits  is  brought  against  a  party, 
who  has  a  cross  claim  against  the  plaintiff  at  law,  for  money  expended  on  the 
land,  the  court  will  grant  an  injunction  to  restrain  the  proceedings  at  law, 
there  being  no  right  of  set-off  in  such  action.  (8) 

By  Stat.  3  &  4  Will.  4.  c.  4f2,  s.  2.  this  action  can  be  maintained  by  or 
against  personal  representatives  for  the  profits  accruing  during  the  lifetime 
of  the  testator  or  intestate,  and  received  by  him. 


Thx  Declaea- 

TIOM  AKD 

Pleadings. 

Venue. 

Declaration 
should  state  the 
time  when  the 
defendant 
ejected  the 
plaintiff. 


III.  TTie  Declaration  and  Pleadings. 

An  action  for  mesne  profits  being  local  in  its  nature,  must  be  brougnt  in 
the  county  where  the  lands  are  situated. 

The  declaration  should  state  the  time  when  the  defendant  ejected  the 
plaintiff,  and  the  length  of  time  he  was  kept  out  of  possession ;  and  a  de- 
claration, which  does  not  contain  these  averments  is  bad  on  special  de- 
murrer; but  the  defect  is  aided  after  judgment  by  the  statute  4  Anne, 

(1)  Keech  d.  Wane  v.  HaU,  Doug.  21.  v.  Riehardton,  4  Taunt  72a,  serf  wVfc  V^ 

(2)  Woodfidl  by  Harrison,  674.  Mansfield  C.  J.  ibid.                                . 

(3)  HarrU  ▼.  AUen,  Cas.  Prac.  C.  P.  46.  (6)  Girdlestont  v.  Btrttr,  Woodftiljr 
S.C.  post,  1497.  Donford  v.  Ellys,  1 2  Mod.  Harrison,  673. ».  Adams  on  Ejectment,  sw. 
138.  (7)  Bume  ▼.  Eichardsm,  4  Taunt  780. 

(4)  Denn  v.  White,  7  T.  R.  112.  (8)  Cawdor  {Earl)   ▼.  Lewih  1  »•  *  ^ 

(5)  Soe  V.   Wiffga,  2  N.  R.  330.      Burne  427. 
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c.  16.(1)      The  land   or  other  premises  from  which  the  profits  arose,  ^^'®*'*** 
should  also  be  described  in  the  declaration.    It  is  usual  to  adopt  the  y„^ 

description  of  the  premises,  which  was  given  in  the  declaration  in  eject-   

ment. 

It  is  then  averred,  that  the  defendant  received  mesne  profits,  shewing  Averment  of 
their  value  during  the  time  the  plaintiff  was  kept  out  of  possession.    If  any    ""■*^®*' 
particular  waste  or  injury  to  the  premises  was  committed  by  the  defendant* 
the  same  should  be  stated  specially;  and,  as  a  part  of  the  damages,  the  costs 
of  the  action  of  ejectment  may  be  claimed. 

Stat  S  &  4  WilL  4.  c  42.  s.  21.  seems  to  enable  the  defendant,  by  leave  Stat,  s  &  4 
of  the  court  or  a  judge, -to  pay  a  sum  to  cover  damages  into  court;  but  ,.  21.  *  ^ 
before  the  enactment  of  that  statute,  such  a  payment  could  not  have  been 
made. 

The  general  issue  is  ^<  not  guilty ;  '*  and  the  rule  is,   that  the  party  Flvadinos. 
against  whom  the  recovery  in  ejectment  was  had,  cannot,  in  the  action  for  Plxa  or  Nor 
mesne  profits,  dispute  the  right  of  the  lessor  of  the  plaintiff  to  recover  mesne  ^"*''"'* 
profits  after  the  day  of  demise  laid  in  the  declaration.  (2) 

If  there  be  two  counts,  and  the  defendant  plead  to  the  first  ^^  not  guilty," 
and  on  the  last  suffer  judgment  by  default,  the  defendant  will  be  entitled 
to  a  verdict  on  the  first  count,  if  the  plaintiff  cannot  prove  that  the  defend- 
ant had  committed  another  and  different  act  of  trespass  from  that  confessed 
by  the  defendant  (S) 

The  defendant  nuiy  protect  himself  by  the  Statute  of  Limitations  from  the  Statute  of 
mesne  profits  accruing  more  than  six  years  before  the  action  is  brought  (4)  nuw  be  pleaded. 
But  bankruptcy  is  no  bar  to  this  action,  because  the  damages  are  uncertain,  Bankruptcy  or 
and  could  not  be  proved  under  a  fiat  in  bankruptcy.  (5)  Nor  does  the  discharge  under 
discharge  of  the  defendant  under  an  insolvent  act  protect  him  from  this  ^l^«n*  «»*"<> 
action.  (6) 

In  trespass  for  mesne  profits  arising  between  10th  July,  1826,  and  the  Defective  re- 
commencement of  the  suit,  it  was  pleaded,  1.  that  plaintiff  was  not  pos-  ^^ 
sessed  of  the  premises,  modo  etf&rmd;  2.  that  the  premises  were  the  soil 
and  freehold  of  the  defendant  during  all  the  time,  &c :  to  which  it  was 
replied  by  way  of  estoppel  to  each  plea,  that,  after  10th  July,  1826,  the 
plaintiff  commenced  an  action  of  ejectment  for  recovery  of  the  same  pre- 
mises, upon  a  demise  laid  10th  July,  1826,  for  fourteen  years,  and  a  demise 
laid  26th  December,  1831,  for  seven  years,  and  an  ouster  on  the  27th 
December,  1881,  and  had  judgment  to  recover  his  said  terms;  concluding 
with  a  prayer  of  judgment,  if  the  defendant  ought,  during  the  said  terras,  to 
be  admitted,  &c : — It  was  held  on  general  demurrer,  that  the  replication  was 
good ;  and  that  a  rejoinder,  stating,  that  no  writ  of  execution  was  ever 
issued,  nor  had  plaintiff  ever  had  possession  of  the  premises,  but  that  a 
writ  of  error  upon  the  judgment  was  still  pending  and  undetermined  —  was 

bad.  (7) 

The  plea  of  liberum  tenementum  admits  a  sufficient  possession  of  the  Libemm  ttn»- 

*  fnentuwu 

(1)  HigginM  v.  Siffhfield,  IS  East,  407.  be  liquidated  and  ascertained  without  the  in- 

(2)  Chatfidd  v.  Parker,  8  B.  &  C.  551.  tervention  of  a  jury,  it  is  a  debt  that  may  be 

(3)  Compere  v.  nieAt,  7  T.  R.  727-  proved.     Ibid,  n,  1. 

(4)  Bull.  N.  P.  87.  (b.)  (6)  Lhyd  v.  PlBtO,  3  B.  &  A.  407. 

(5)  GoodtitU  V.  North,  Doug.  584.     But         (7)  Doe  ▼.  fFright,  10  A.  &  E.  763.      " 
if  the  demand  be  such,  that  the  amount  can 
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plaintiff  to  support  an  action  against  a  wrong*doer,  bat  denies  kis  rigbtful 
possession^  and  asserts  a  right  to  immediate  possession  in  the  defendant  (I) 


Etidemcx. 

Where  plaintiff 
seeks  to  recover 
only  the  profits 
accrued  subse- 
quently to  the 
demise  in  his 
declaration. 


Length  of  pos- 
session. 


Judgment 
against  casual 
ejector  for  want 
of  an  appear- 
ance. 


Injury  done  to 
the  premises. 


Inadmissible 
evidence  of 
waver. 

Ejectment 
against  wife. 

Recovery  in  ' 
ejectment 
against  a  former 
tenant  in  pos- 
session. 


IV.  Evidence. 

When  the  plaintiff  seeks  to  recover  only  such  profits  as  have  accrued 
from  the  time  of  the  demise  in  his  declaration,  no  other  evidence  of  his  title 
is  required)  than  examined  copies  of  the  judgment  in  ejectment,  of  the  writ  of 
possession,  and  of  the  sheriff's  return  thereon  (2);  and  if  the  plaintiff  hare 
been  let  into  possession  of  the  premises  by  the  defendant,  an  examined  copj 
of  the  judgment  in  ejectment  only  will  be  sufficient  (3)  It  has  indeed  beeo 
doubted,  whether  evidence  of  the  writ  of  possession  and  sheriff's  return  is 
ever  necessary,  except  upon  judgment  by  default  agunst  the  casual  ejector; 
but  it  is,  notwithstanding,  prudent  to  be  prepared  with  it  in  all  cases^  unless 
the  plaintiff  has  been  let  into  possession  by  the  defendant.  (4) 

The  plaintiff  must  prove  the  length  of  time  the  defendant  (or  his  teoaot 
if  he  be  the  landlord)  has  been  in  possession,  the  value  of  the  mesne  profits, 
and  likewise  the  costs  of  the  ejectment,  if  they  be  included  in  the  declar- 
ation as  damages. 

When  the  judgment  in  ejectment  is  against  the  casual  ejector  fo(  want 
of  an  appearance,  and  the  action  for  mesne  profits  is  brought  against  the 
landlord,  that  the  defendant  was  landlord  when  the  ejectment  was  brought 
(which  may  be  done  by  shewing  him  to  have  received  the  rents  and  profits 
accruing  subsequently  to  the  day  of  the  demise),  and  that  he  received  due 
notice  of  the  service  of  the  declaration  in  ejectment  upon  the  tenant  in 
possession ;  but  if  the  landlord  has  subsequently  promised  to  pay  the  rent 
and  costs  of  the  ejectment,  this  proof  will  be  dispensed  with.  (5) 

The  plaintiff  will  also  be  entitled  to  give  evidence  of  any  injury  done  to 
the  premises  in  consequence  of  the  misconduct  of  the  defendant,  provided 
such  fact  be  specially  alleged  in  the  declaration. 

The  judgment  in  the  preceding  ejectment  is  evidence  against  a  defeodaat, 
who  came  into  possession  under  the  defendant  in  the  ejectment.  (6) 

Upon  a  plea  of  the  general  issue,  evidence  is  not  admissible,  that  the 
plaintiff  had  accepted  the  rent^of  the  premises  for  the  time  in  dispute,  and 
had  agreed  to  wave  the  costs  of  the  ejectment  (7) 

A  recovery  in  ejectment  against  the  wife  cannot  be  given  in  evidence  m 
an  action  against  the  husband  and  wife  for  mesne  profits.  (8) 

'*  A  recovery  in  ejectment  against  a  former  tenant  in  possession,  is  not  pro- 
ducible in  evidence  against  a  person,  who  is  afterwards  found  in  possession, 
without  proving  that  he  came  in  under  the  defendant  in  ejectment,  so  as 
to  make  him  a  privy  to  the  judgment  in  ejectment ;  **  "  the  general  rule  ot 
law  is,  that  judgments  bind  only  parties  and  privies,  but,  as  to  strangers,  are 


(1)  Doev.  IFrifffU,  10  A.  &  E.  IgS. 

(2)  Attlin  V.  Parkin,  Bull.  N.  P.  87.  (a.) 

(3)  Calvart  v.  HorsfaU,  4  Esp.  N.  P.  C. 
167. 

(4)  T»o»7)V.  Fry.Bull.  N.P.  87.(a.)  Aslin 
V.  Parkin,  Burr.  665. 


Camp. 


455. 


(5)  Hunter    ▼.    BritU,     3 
Adams  on  Ejectment,  390.  .# 

(6)  Doe  V.  Whitcomh,  8  Bing.  46.    I  •"• 
&  Sc.  107. 

(7)  Doe  d.  mU  V.  Lee,  4  Taunt.  A5d- 

(8)  Denn  v.  WhiU,  7  T.  R.  1 12. 
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A  judgment  in  ejectment  is  in  no  case  conclusive  evidence  of  title  in  the 


action  for  mesne  profits^  unless  it  be  pleaded  by  way  of  estoppel.  Therefore,  Evidence  of 
under  a  plea  (to  a  declaration  in  the  ordinary  form),  that  the  premises  in 
the  declaration  mentioned  were  not  the  premises  of  the  plaintiff,  it  was 
held,  that  the  defendant  might  give  evidence  of  title  in  himself,  though  he 
had  let  judgment  go  by  default  in  the  ejectment  (2) 

To  a  declaration  in  trespass  by  John  Doe  as  plaintiff,  the  defendant 
pleaded,  that  the  premises  were  not  the  premises  of  the  plaintiff:  and  it 
was  determin'ed,  that,  under  this  plea,  the  defendant  was  at  liberty  to  prove 
title  in  himself,  the  judgment  in  ejectment  not  being  conclusive  against 
the  defendant,  unless  shewn  upon  the  record.  (3) 


V.  Damages  and  Costs, 

The  judgment  in  ejectment  is  conclusive  of  the  plaintiff's  right  to  the  Damages  and 
premises  from  the  day  of  the  demise  laid  in  the  declaration  in  ejectment,  Costs. 
but  is  no  proof  of  the  defendant's  possession  at  that  time.     The  consent 
rule  admits  the  possession  at  the  time  of  the  service  of  the  declaration  in 
ejectnfent ;  but  if  the  plaintiff  intend  to  go  for  mesne  profits  antecedent  to 
that  time,  he  must  give  distinct  evidence  of  the  defendant's  possession.  (4<) 

In  estimating  the  damages,  the  jury  are  not  confined  to  the  mere  rent  or  Principles  un- 
annual  value  of  the  premises,  but  may  give  such  extra  damages  as  they  ^  ^^^^^^ 
may  think  the  circumstances  of  the  case  demand  (5) ;  and  the  costs  of  the  estimated, 
action  of  ejectment  are  recoverable  as  part  of  the  damages,  not  only  where 
judgment  by  default  was  obtained  in  the  action  of  ejectment,  but  also 
where  the   defendant  appeared  and  pleaded   in   that  action;    nor  is  it 
material  in  these  cases,  that  such  costs  have  not  been  taxed.  (6) 

The  jury,  however,  are  to  give  damages  only  for  the  time  the  defendant 
is  proved  to  have  been  in  actual  possession  (7)>  and  since  the  plaintiff"8 
title  accrued ;  but  the  plaintiff  is  not  restricted  to  the  period  stated  in  his 
demise  in  the  declaration  in  ejectment,  but  may  also  recover  the  profits 
which  accrued  previously,  if  entitled  to  the  premises  at  the  time.  (8) 
Where  an  actual  entry,  however,  has  been  made  to  avoid  a  fine, 
the  jury  can  only  give  damages  for  the  profits  accruing  since  the  time  of 
entry.  (9) 

Where  there  is  judgment  by  default  in  an  ejectment,  the  plaintiff  may, 
in  the  action  for  mesne  profits,  recover  all  the  expenses  he  has  been  neces- 
sarily put  to  in  the  ejectment,  and  is  not  limited  to  the  taxed  costs  as 
between  party  and  party.  (10) 

(1)  2%r  Tindal  C,  J.  in  Doe  v.  Harvey ,  8  (5)  GoodtiOe  v.  Tombt,  3  Wils.  121. 
Bing.  241,  242.  (6)  Symondt  v.  Page,  1  C.  &  J.  29. 

(2)  Ibid.     Doe  V.  Huddart  (Sir  Joatph),  (7)  Stanynought  v.  Coeins^  Barnes,  456. 
2  C.  M.  &  R.  316.   4  Dowl.  P.C.437.    Doe  (8)  Bull.  N.  P.  87. 

d.  Strode  v.  Seaton,  2  C.  M.  &  R.  732.  (9)  Archb.  bv  Chitt.  821. 

(3)  Ibid.  Bull.  N.  P.  232.  4  Bac.  Abr.  (10)  Doe  v.'  Huddart  (Sir  Joseph),  2 
Evidence  (F.),  290.  C.  M.  &  11.  316.     4  Dowl.  P.  C.  437. 

(4)  DodweU  v.  Gibbt,  2  C.  &  P.  615. 
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Where  A.  took  possession  of  premises  on  the  2d  of  June,  and  a  sum  of 
money  became  due  for  ground  rent  on  the  24th  for  the  quarter  eodiog 
on  that  day,  which  A.  paid  :  —  It  was  held,  in  an  action  for  mesne  profits 
against  A.,  that  he  was  entitled  to  deduct  the  money  so  paid  from  the 
damages :  **  because  the  defendant  only  paid  what  the  plaintiff  must  htve 
paid,  and  if  so,  the  plaintiff  is  not  hurt"  (1) 

After  ejectment  for  the  recovery  of  a  house  used  as  an  inn,  the  plaintiff 
cannot  recover  the  loss  which  he  has  sustained  by  the  defendant  shutting 
up  the  inn,  and  destroying  the  custom,  unless  such  damage  be  spedallj 
stated  in  the  declaration.  (2) 

In  trespass  for  mesne  profits,  the  damages  found  having  included  the 
arrears  of  rent  up  to  the  day  of  the  demise  in  ejectment  for  non  payment  of 
rent,  the  court  held  this  to  be  erroneous,  and  ordered  the  amount  of  damages 
to  be  reduced  accordingly.  (3) 

The  plaintiff  may  also  recover  as  damages,  the  costs  incurred  by  him  in  a 
court  of  error  in  reversing  a  judgment  in  ejectment  erroneously  obtained 
by  the  defendant,  although  directly  such  costs  may  not  be  recoverable.  (4) 

The  costs  of  the  ejectment  are  recoverable  in  all  cases,  unless  they  are 

extra  costs  (5),  notwithstanding,  they  have  not  been  taxed  (6);  —  but  in  an 

action  for  mesne  profits,  the  plaintiff  is  entitled  to  receive  only  the  taxed 

costs  of  the  ejectment,  and  not  the  extra  costs.  (7) 

Where  the  Where  an  ejectment  is  defended,  and  the  plaintiff  obtains  a  verdict  he 

plaintiff  is  en-     cannot,  on  the  execution  of  a  writ  of  inquiry  to  assess  damacres  in  an  action 

titled  to  no  ^  /......  ,  ,  ,  ,  . 

more  costs  than  i^^  mesne  profits,  give  in  evidence  the  extra  costs  beyond  his  taxed  costs  in 
damages.  order  to  increase  the  damages ;  but,  after  judgment  by  default  in  eject- 

ment, the  costs  of  such  judgment  may  be  recovered,  as  well  as  the  mesne 
profits.  (8) 

If  in  ejectment  there  be  a  verdict  for  the  plaintiff,  and  the  defendant 
bring  a  writ  of  error,  and  enter  into  a  recognisance  to  pay  costs  in  case  of 
nonsuit,  &c.  pursuant  to  stat.  16  &  17  Car.  2.  c«  8.,  and  he  be  nonsuited,  &c* 
the  defendant  in  error  need  not  bring  a  scire  facias  or  debt  on  the  recog- 
nisance, but  may  sue  out  an  elegit  or  writ  of  inquiry  to  recover  the  mesne 
profits  since  the  first  judgment  in  ejectment  (9) 

By  stat  8  &  4  Vict  c.  24.  (10),  if  in  any  action  of  trespass,  the  plaintiff 
recover  less  damages  than  405.,  he  will  not  be  entitled  to  recover  or  obtain 
from  the  defendant  in  respect  of  such  verdict,  any  costs  whatever. 

But  the  judge  can  certify  for  costs,  where  it  appears  from  the  declaration, 
that  the  action  was  brought  to  try  a  right ;  and  if  the  certificate  be  informal 
it  may  be  amended,  at  any  time  before  a  rule  absolute  be  granted  to  set  it 
aside.  (11) 


Stat  16  &  17 
Car.  2.  c.  8. 


Stat.  3  &  4 
Vict  c.  24. 


Amendment  of 
certificate. 


(1)  Per  Bay  ley  B.  in  Doe  v.  ffare,  2  C. 
&  M.  145.    4  Tyrw.  29. 

(2)  Dvnn  v.  Large,  S  Doug.  335. 

(3)  Uniacke  v.  Howard,  Batty  (Irish), 
436. 

(4)  NoweU  V.  Roake,  7  B.  &  C  404.  1 
M.&IL170. 

(5)  Doe  V.  Davie,  1  Esp.  N.  P.  C.  358. 
Brooke  ▼.  Brydgee,  7  Moore,  471.  Doe  v. 
Hare,  2  Dowl.  P.  C.  245.  247. 


(6)  Synumde  v.  Page,  1  C.  &  X  29.    ^ 
V.  Huddart  (Sir  Joiq>h),  2  C.  M.&B-S1«- 

(7)  Doe  V.  Hare,  2  Dowl.  P.  C  245.    * 
C.  &  M.  145.     4  Tyrw.  29. 

(8)  BroM  ▼.  Brydgee,  7  Moore,  471. 

(9)  Short  V.  Heath,  2  Cromp.  Pnc.  ^' 

(10)  -4n<^,228.,«icfcrfia«,stat3&4VHJt 

c.  24.  respecting  verdicts  anterior  to  stst  S 
&  4  Vict.  c.  24.  - 

(11)  ShuttkuHfrth  V.  Cocker,  C  B.  M.  i- 
1840,  10  Law  Journal,  N.  8. 
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If  the  action  be  brought  in  the  name  of  the  nominal  plaintiff,  the  court  Actiok  for 
upon  application  will  stay  the  proceedings  until  security  be  given  for  ^^^J'^    *^ 


costs.  (1) 


VI.  Bail — Payment  of  Money  inio  Court  —  Judgment  and  Stay  of       Bail—  Pay- 

Execution,  i««i  or  Mo- 

VBT  IVTO 

The  defendant  cannot  be  holden  to  bail,  as  of  course,  but  an  application  Couat— Judo- 
must  be  made  for  a  judgels  order  for  that  purpose,  which,  however,  is  seldom  ^f  Exicution^ 
denied.  (2)  Holding  de. 

The  defendant  can  obtain  a  rule  or  order  under  stat  3  &  4  Will.  4.  c.  42.  ^«»dant  to  b«il. 
^  21.  to  pay  money  into  court  (3)  Payment  of 

^   ''  •'  ^   ^  money  mto 

If  the  action  be  brought  pending  a  writ  of  error  on  the  judgment  in  eject-  court 

ment,  the  plaintiff  may  proceed  to  judgment,  but  the  court  will  stay  execu-  Judgment  and 

tion  until  the  writ  of  error  be  determined.  (4)  "J^y  ^  execu- 

^  ^  tion. 

(1)  Bua  K.  P.  89.   Pike  v.  Coihm,  Sayer,        (3)  Anii,  1493. 

78.  (4)  Hartu  v.  AUtm,  Cas.  Prac  C.  P.  46. 

(2)  Archb.  by  Chitt.  820. 
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EVIDENCE. 

1.  GSKBBALLT,  pp.  1505 — 1510. 

Cerimnty  dejbud  —  Demomttrative  or  dtdausti^e  eertainfy  -*  Differ etux  hetwem 
Mtration  and  certainty  —  Objjcct  or  xvidsmck  —  Buri>bn  op  pkoop  iaem  ok 

VAATT   AMOtVtllXQ   THK   AFFI&MAIXTX ETiOllTCK   BBflfrUCTXD    TO    TBK    USUB  — 

SuBSTAirCK  or  THX  issue  must  BK  PKOVCD GzKiaAI.  PMNCIPLK8   APrUCABLK   TO 

THK  LAW  or  XTIDKMCB,  AS  LAID  1M>WK  BY  Mft.  JuSTICK  BULLXB. 

2.  Primary  £vidsnce»  pp.  1510 — 1517. 

The  highett  evidence  of  which  the  natnre  of  the  thing  is  eapablep  mtui  be  prodmeed  — 
Omitting  to  euppLy  aU  the  proof t  capable  of  being  prothiced -^  Judidai  pr^ 
ceedingt  —  fVhere  eeveral  distinct  sources  of  iwfbrmaiion  exist —  Sobstjtotios  or 
OKAL  BTioxMcx  FOK  A  WMTTKN  IK8TRUMXVT  —  Judgment  of  Lord  Temterdm.  w 
Vincent  v.  Cole  —  Official  memorandum  —  Admission  by  a  party  does  nt^  supersede 
direct  proof  of  matter  of  record —  Where  the  issue  is  the  occupation  of  land,  or  the 
terms  of  a  tenancy^  parol  evidence  admissible-^  Fact  of  marriage  —  {T  defemdni 
rely  vgpon  a  written  instrument  it  must  be  produced —  Written  inetnanemi  coOtsteral 
to  the  question  in  issue  —  Substitution  or  wertbk  tsstuiont  —  Private  mewss 
randmn  —  W&rtbn  documbnts  which  cannot  bb  producxd  in  ktibknck  njon 

IIBPXCT   OF  stamp PrINCIPLB    UPON    WHICH    PBIMAKT  BYIDXNCB   IS    NOT  ALWAYS 

B.BQUIBBD  TO  PBOTB  EXCO&DS  —  Public  books  —  Esgistcrs,  4^  —  Appointments  of 
public  officers  —  Voluminous  facts  ;  one  unvaried  mode  of  dealing;  notices  of  the  die- 
honour  ofbUlss  notices  to  quit;  and  bills  of  costs — Mattku  judicially  notickb — 
Obioinal  xvidxnck  NOT  AVAILABLE  —  Inscriptions  on  walls,  ^.  —  Missing  doem- 
f       ments  —  Inscriptions  on  flags  and  banners  —  Resolutions  read  at  a  public  meefuy. 

3.  Secondary  Evidence,  pp.  1517 — 1551. 

I.    GXNBEALLY»   pp.  1517— 1520. 

Admissible  where  primcary  evidence  cannot  be  acquirai  —  Degrees  of  secondary  cr»- 
dence —  Attkstid  instbumknt  —  Where  secondary  evidenee  of  an  instmmemt  mot 
require  to  be  proved  by  on  examined  copy  ~^  Judgment  of  Ijord  BQetAorougk  ta 
Pritt  V,  Fairclough  —  Ancient  writings  —  Judgment  of  Lord  Redesdale  ta 
BuUen  v.  Michel — Enrolment  of  a  bargain  and  sale  — Counterparts  of  leases  — 
Drafts  of  deeds  —  Enrolment  of  lease  under  staL  I  jr SGso.  4.  c.  52.  «.  8.  — 
Registry  of  a  deed  —  Memorial  of  a  conveyance  —  Probate  ofwUL 

II.  Deeds  lost  or  destroyed,  pp.  1520 — 1524. 

Evidence  may  be  given  of  the  contents  of  a  lost  deed  -—  Best  evidence  of  the  loss 
ought  to  be  given  —  Proper  custody  for  expired  lease  -.-  Order  of  removal  —  Lost 
bonds  —  Information  and  warrant  —  Not  requisite  to  establish  a  student  searek 
to  negative  every  possibility  of  em  instrument  being  in  esse  —  Judgment  of  Lord 
EUeiborough  in  Rex  v.  Morton  (Inhab.  o^ -^  If  it  be  the  duty  of  any  person  to 
deposit  an  inetrument  in  any  particular  place,  and  it  be  not  found  there,  the  pre^ 
sumption  is,  that  it  is  destroyed  —  Useless  papers  -r  Recital  of  a  deed  in 
antkher  deed,  evidence  of  the  recited  deed —  Memorandum  book —  Insufficient 
evidence  op  loss  "^  Proof  op  stamp. 

III.  Notice  to  produce  original  Instruments,  pp.  1524 — 1532. 

When  requisite  —  When  not  requisite  —  Form  of  notice  —  Service  on 
WHOM  —  Time  of  service  — -  Effect  of  production  and  non  production. 

IV.  Verbal  Testimony  to  vary  or  discharob  written  Instruments,  pp.  1532— 

1537. 

GeiuBraUy  —  Parol  evidence  always  admissible  to  shew,  that  a  written  instrument 
never  had  legal  existence — Deeds  for  the  performance  of  that,  which  the  common  or 
statute  law  has  forbidden  —  Non  enrobnent  of  an  annuity  —  Judgment  of  Mr, 
Justice  Patteson  in  Doe  d.  Chandler  v.  Ford —  Where  mistakes  exist  —  In- 
accurate depositions  can  be  explained  by  parol  evidence  —  Judgment  of  Mr,  Justics 
Crampton  in  Curtin's  case — Where  wbjting  appears  incomplete -»  Supple- 
TORY  matter  —  Judgment  of  Lord  EUenborough  in  Jefllery  r.  Walton  — • 
Written  instruments  cannot  be  added  to,  by  what  has  verbally  occurred 
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B0WKKK  THX  FAATIX8—  Landlord  and  ienanl  —  AuetionuT'^  Judgment  of  Lord 
EUekborough  in  Powell  v.  Edmunds  —  Fraudulent  imstrumcnts  —  Proof 
OF  ANOTHRR  COKSIDXRATION  —  Deed  of  bargain  and  eah  —  Landlord  and  tenant 
—  Seaman*»  wagee  —  Sale  of  goode  —  BiUi  or  notee  »-  Timx  of  dxlivxrt  of 

DKEO. 

y.  Latent  AHBiourrr,  pp.  15S8— 1545. 

Ambiguitas  latens  et  ambiguitas  patens  defined —  Limitation  of  sense  of  words  — 
Technical  sxfrsssions  —  Where  a  description  is  in  every  respect  erroneous^  it 
cannot  take  effect  —  Cases  within  the  nde  &lsa  demonstratio  non  nocet  —  Judg- 
ments  of  Lord  Kenyon  in  Thomas  v.  Thomas,  and  of  Mr,  Justice  Parke  in  Doe 
d.  Smith  V.  Galloway  —  Evidence  of  circumstanees  —  Judgment  of  Mr,  Justice 
Parke  in  Doe  d,  Templeman  v.  Martin  —  Sense  of  words  in  instrwmeiUs  —  Judg- 
ment of  Lord  Langdale  in  Blackwell  e.  Bull  -—  Various  operations  of  a  wiU  — 
When  evidence  admissible  to  shew,  what  w€u  the  state  of  property  at  <A«  time  the 
testator  made  his  wiU — Judgment  of  Mr.  Jugtiee  Bayley  in  Smith  v.  Doe  d. 
*  Jersey  (Earl  of)  —  A  wUl  is  expounded  by  the  meaning  of  the  words  the  testator 

has  uxd  —  Judgment  of  Mr.  Baron  Parke  in  Doe  d.  Gord  v.  Needs  —  Judg- 
ment of  Chief  Justice  Tindal  in  Miller  v.  Travers  —  Evidence  of  ancient 
USAGE  —  Usage  to  explain  fritatb  instruments  —  Judgment  of  Lord  EUen- 
borough  in  Stammers  v.  Dixon. 

YI.  Patent  Ambiouitt,  pp.  1545 — 1547. 

Cktn  never  be  hdpen  by  averment  —  Uncertainty  in  a  devise —  Omission  of  name  in  a 
wiU —  Where  reference  is  made  to  another  instrumentf  such  extrinsic  matter  wiU 
receive  the  same  effect,  as  if  it  were  in  the  writing  •—  Judgment  of  Lord  Lynd- 
hurst  in  Hodges  v.  Horsfall  —  Where  there  is  no  reference  to  a  foreign  instru- 
nunt,  or  where  the  description  of  it  is  insufficient 

VII.  Mercantile  Contracts,  pp.  L547 — 1550. 

Generally —  Judgment  of  Mr.  Baron  Parke  in  Hutton  v.  Warren—  Contract  con* 
strued  as  having  been  made  toith  reference  to  known  usages  —  Custom  and  usage 
admissible  to  annex  incidents  to  a  written  contract  —  Judgments  of  Lord  Kenyon 
and  Mr,  Justice  Lawrence  in  Cutter  v.  Powell—  The  nde  far  acbnitting  evidence 
of  usage,  must  be  taken  with  the  qualification,  that  the  evidence  proposed  is  not 
repugiuxnt  to,  or  inconsistent  with,  the  contract  —  Policies  of  insurance. 

YIII.   Agricultural  Contracts,  pp.  1550^  1551. 

As  between  landlord  and  tenant,  all  customary  obligations  not  altered  by  contract,  nor 
ineonsistetd  with  it,  remain  in  force  —  Judgments  of  Lord  Lyndhuret  in  Roberts 
V.  Barker,  and  Mr,  Baron  Parke  in  Hutton  v,  Warren  —  Construction  of  the 
word  **  thousand" 

4.  Presumptive  Evidence,  pp.  1551 — 1561. 

Defined —  Relevancy  of  fresumftions —  Presumptions  may  be  rebutted  byfa^  — 
Presumptions  juris  et  db  jure — Presumftions  of  law  —  Legitimacy  — 
Marriage  —  Innocence  —  Malice  —  Presumftions  of  fact —  Continuance  of 
LIFE  —  Judgment  of  Lard  EUenborough  in  Doe  o.  Jesson  —  Possession  of  property 
—  Boundaries  —  Conveyances  -—  Licenses  •>—  Right  of  way  — -  Incorporeal  rights 
Immemorial  custom  —  Faculties  —  Fences  —  Act  of  parliament  —  Writ  of  ad  quod 
damnum —  Grants  from  the  crown  —  Jurisdiction  of  inferior  courts  wiU  not  be  pre- 
sumed —  Bye-laws  —  Payment  of  money  —  Public  affointments  —  Course  of 
business  at  a  public  office  —  Postmarks  —  Private  offices  —  Dates, 

5.  Hearsay  Evidence,  pp.  1561 — 1600. 

I.  Generally,  p.  1561. 
It.  Hearsay,  when  fart  of  the  Transaction,  pp.  1562 — 1565. 

Subject  of  expressions  in  issue —  Expressions  accompanying  mental  fedings-^  Ex* 
pressions  accompanying  bodily  feelings  —  Declarations  accompanying  possession  — - 
Dedarations  of  bankrupt  —  Misrepresentation  of  solvency  —  Fraudulent  convey- 
ance •—  Time  of  declaration. 

III.  Declarations  of  Persons  in  Pari  Jure,  p.  1565. 
IV.  Declarations  post  Litem  motasi,  pp.  1566^-15^8, 
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Lis  mota  d^/ined  ^-^  Judgment  of  Lord  Brougham  im  Monkton  v.  ACXatnej 
General  •—  Lis  mota  upom  cmother  point  of  eoniroverty  —  Coinddemet  of  slalt- 
menU  post  litem  motam — DetiaratumswUh  a  view  to  ftbart  amirovertg — J^'^ 
ment  of  Chief  Jtutice  Mat^fidd  in  the  Berkeley  Peerage  esse — Judgmemt  of  Lard 
Brougham  in  Monkton  o.  Attorney  General. 

V.  Dkclaratioms  or  Wirvxssxs  at  ▲  roaxia  TaiAL,  pp.  1569,  1570. 

VI.  DscLAaATioKs  AGAINST  Iktebsst,  pp.  1570 — 1579. ' 

Gtnerattg  — -  Not  requisUe  that  dedarant  thotdd  have  a  potitwe  intereet  —  Daebr' 
ationa  in  private  books  —  Parts  of  entry  not  affecting  interest —  CoMPcmcr  or 
DKCLARAMT  —  Nscessitg  to  prove  death  of  dedarant  •—  Written  entriee  masat  tr 
produced  from  proper  custody  —  Proof  of  dedaranfs  situation  —  Bhtstrationeflie 
principle  of  the  admissOntity  of  dedanttions  against  interest  for  the  puipem  of 
proving  every  thing  contained  in  them  —  Judgments  of  Lord  Kenyan  in  Stead 
9.  Heaton,  and  of  Lord  EUenborough  in  Hi^am  v.  Ridgway  —  OKd^AKATMnts 
or  nasoNs  hatimo  mo  intbrkst  to  xxsreprksemt  —  Judgment  of  Mr»JwAe 
Alderwn  in  Spiers  o.  Morris  —  Entries  by  members  of  em  ecclesiastical  corpansHem. 

—  Charge  and  discharge  —  Rectorial  or  vicarial  books  —  Lessee  of  a«  n^pir»- 
priate  rectory  —  CoUoBtor  of  tithes  —  Lay  impropriator  —  Dsclajultiobs 
aKsrsCTiNO  rights  or  profbrtt  —  Farming  ^och  —  Satisfaction  for  tre^msses 

—  Bill  of  lading  —  Dedarations  by  occupiers  —  jReoetpl  of  ancient  rent — /adf- 
ment  of  Lord  EUenborough  in  Roe  d,  Brune  v.  Rawlings  —  CloeipafMNi  — 
RscKiFTs  FOR  HONST^ —  CoUectors*  books  —  Stewards'  boohs  —  Rxcxirs  —  Rate 
books, 

"VII.  Upon  Matters  of  public,  osnkral,  or  pritatb  Imtxrest,  pp.  1579—1588. 

Reputation  admissible  for  pubiic  rufhts  —  Particular  fads  —  Lands  given  in  Bern  «f 

tithes  —  Repairs  of  churches  —  Perambulations  •—  Judgments  of  Lard   EUen' 

borough  and  Mr.  Justice  Le  Blanc  in  Weeks  v.    Sparke »-  ArisdicHom  of  a 

court  —  Corporate  customs —  Parochial  modus  —  manorial  custom  —  I\uvthial 

/  and  manorial  boundaries  —  Ferry  —  Quauhcation  under  which   hvarsat 

IS  admissible  in  matters  of  public  or  general  interest — Judgment  ef  Mr, 
Baron  Parke  in  Crease  v.  Barrett —  Proof  of  modem  ei^oymeni  — Jm^wunt  ef 
Mr.  Jusiise  Le  Blanc  in  Weeks  v.  Sparxe —  HsARaAr  evidenck  or  axcmxxt 
possession —  Andent  documents  evidence  of  boundary  —  I^roof  of  modem  ca^of- 
ment  —  Maps  and  surveys  —  Ancient  suits  and  vsructs — Judgment  ef  Btr. 
Justice  Bayhy  in  Freeman  v.    Fhillipps  —  Declarations  in   mattbrs  or 

PRIVATE  RIGHT  HOW  QUAUFIED. 

VI IT.  Declarations  made  in  the  Course  or.  Dutt  or  EMPLOTMENTy  pp.  1588 — 
1594. 

DedareOions  of  a  person  having  peculiar  means  of  knowing  a  fad,  and  no  interest  m 
misrepresenting  it,  is  admissibie  to  prove  the/act  a  fortiori  —  Declarations  for 
WHOM  admissible  —  Judgment  of  Mr,  Justice  Parke  in  Doe  d.  Pattesball  v.  Tnr- 
ford  — *  Entries  received,  aU/iough  other  available  testimony  may  exist  —  Judgenead 
of  Chief  Justice  Tiudal  in  Poole  v.  Dicas — Contemporaneous  entries — Entries 
$uft  made  in  the  ordinary  couru  of  business  or  employment  — Judgment  of  Lord 
Denman  in  Chambers  v.  Bemasconi  —  Stat.  9 Geo.  4.  c.  14.  and  7  /etc  I.  c  I?. 

—  Tradesmen's  books  —  Recdpts  not  admissible,  unless  wriften  at  a  Hwu  when 
the  effect  of  them  was  in  contradiction  to  the  writer's  interest  —  Judgment  of  Lord 
EUenborough  in  Rose  v.  Bryant. 

IX.  Hearsay  Evidence  in  Cases  of  Psdiorsb,  pp.  1594 — 1600. 

Generally  -—  By  whom  the  declarations  must  have  been  made  —  Rdationsk^ 
of  declarant  to  be  proved  aliunde  —  General  rqautaHon  of  rdation^^  —  Judy 
ment  of  Mr.  Justice  Patteson  in  Doe  d.  Bamfoz^  v.  Barton  —  Judgesent  of  Lord 
Erskine  in  Vowles  v.  Young  —  Dedarations  of  heads  of  families  upon  tagm. 
siiions  post  mortem  —  Judgment  of  Lord  EUhn  in  Whitelocke  v.  Baker— 
Tradition  not  evidence  of  pedigree  —  General  reputation  of  the  fasnUy  * —  Dedeer^ 
ations  by  parents,  respecting  time  of  birth  of  their  children — By  an  eider  brother  re^ 
specting  his  bastardy  —  Hearsay  not  contemporaneous  — Condud  of  parties  may  be 
equivalent  to  dedaYations  —  Declaration  upon  declaration  —  Forms  of  evidence 

—  Bibles,  books,  8cc,  —  Bills,  &c.  in  Chancery  —  Charts  of  pediorrb  — 
Coffin  plates  •— Funeral  certificates — Monuments  —  Mural  inscrip- 
tions —  Pictures  —  Recitals  in  deeds  ^-  Rings — ToMB-sroNSt  — Wnxs — 
Inadmissible  evidence  —  Dedarations  post  litem  motam  —  Legitimae^  ofehU' 
dren  —  IHace  of  birth  —  Declaration  of  attesting  witness  •—  Judgment  of  Mr. 
Baron  Parke  in  Stobart  v.  Drydeu. 
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6.  Admissions,  pp.  1600 — 16SS. 

I.    GXKKRALLT,   pp.  1600—1610. 

Bt  whox  .admissions  must  be  made  —  JudgmtfU  of  Mr,  Justice  Litdedale  in  Spargo 
V,  Brown  — -  Adminiona  mtui  he  presented  in  their  enftVefy ;  and  relevant  to  the  euit — 
Jutfyment  of  Lard  Tenierden  in  the  Queen's  case  —  Verbal  converaaiion  —  Entries 
in  a  book  —  Testimomf  given  in  court  —  Examination  before  commiesionerM  of 
hanh^qitcy — Letter 8 —  Voluntary  admissions  —  Parte  of  an  admission  may  be 
rejected  by  the  jury  —  One  party  by  reading  the  answer  ofanothert  doe$  not  admit 
as  evidence  aU  the  facts  —  Admiesions  involving  matter*  of  law,  as  wtXL  as  matters 
of  fttct  ^*  "EmcT  OP  ADMISSIONS  —  Judgment  of  Mr.  Justice  Bayley  in  Heane 
o.  Rogers  —  Estoppel  —  F^at  in  bankruptcy  —  Judgment  of  Lord  Tenterden  in 

Watson  V.  Wace  —  fVhere  the  doctrine  of  estoppd  wiU  not  be  applied Indirect 

admissions  —  Implied  admissions  —  Suppression  of  documente  -^  Forbearing 
from  acts  of  ownership  —  Judgment  of  Mr,  Justice  Patteeon  in  Hayslep  v.  Gymer 

—  Effect  of  payment  of  money —  Aoent —  Assignee —  Attobnet —  Bills  of 
EXCHANGE  (PARTIES  To) — Judgment  of  Mr.  Justice  Parke  in  Beauchamp  v. 
Parry  —  Clergymen  —  Collector  op  taxes  —  Debtor  and  creditor  — 
Letter  carrier —  Militart  ofpicer —  Mortgagor  and  mortgagee  —  Judg- 
msnt  of  Mr,  Justice  LUdedale  in  Doe  d.  Sweetland  v.  Webber  —  Parishionbr 

—  Partner" —  Physician  —  Tenant  —  Admissions  not  implied  •—  Admis- 
sions DURING  TREATY  FOR  A  COMPROMISE. 

II.  Written  Admissions,  pp.  1611—1621. 

Jteg,  Gen.  H.  T.  4  WiU.  4.  —  Necessity  of  giving  notice  to  produce  instrum/ents,  the 
contents  of  which  have  been  admitted  —  Admission  by  possession  of  documents  — 
Parol  admission  not  receivable  to  contradict  documentary  evidence  —  Where  an 
admission  of  a  record^  wiU  not  dispense  with  its  proof  —  Adjustment  on  a 
POLICY  —  Answers  in  chancery  -—  Attorney's  bills  ^  Bill  in  Chancery 
^-  Certificate  —  Deeds  (parties  to)  —  Inscriptions  —  Invoice — Lease  — 
Date  —  Letters  —  Judgment  of  Lord  Tenterden  in  Fairlie  v,  Denton  -^ 
Modus  —  Presentation  —  Receipts  —  Recitals  in  a  deed  •—  Record  (ad- 
missions on)  —  Pleas  -—  Signature  -^  Surveys  and  maps. 

III.  Verbal  Admissions,  pp.  1622—1633. 

Statements  inimical  to  the  interest  of  the  utterer  entitled  to  credit — Agents-— 
Judgment  of  Chief  Justice  Tindal  in  Oarth  v.  Howard  —  Assignor  and  as- 
signee —  Attorneys  —  Counsel  —  Debtor  and  Creditor — Guarantor  — 
Guardian  —  Holder  of  negotlable  securities  —  Insurers  —  Interpreter 

—  Obugors  —  Parishioners  —  Partners  —  Record  (parties  to)  —  Stran^ 
gsrs  -—  Party  having  a  joint  ifUerest  in  a  suit  —  Judgment  of  Mr.  Justice  Bayley 

in  Rex  v.  Hardwick  (Inhab.  of)— Sheriff,  under-sheriff,  and  bailiff-^     ^ 
Ship-owners  —  Surety  —  Wife. 

7-  Effect  and  Proof  of  documentary  Evidence,  pp.  1633 — 1711. 

I.  Generally,  pp.  163S,  1634. 
II.  Documents  must  come  from  proper  Custody,  pp.  1634,  1635. 

Judgment  of  Chief  Justice  Tindal  in  Meath  (Bishop  of)  v.  Westineath  (Mar- 
quess o^. 

III.  Admissible  and  inadmissible  Documents,  pp.  1635 — 1684. 

Admiralty  (courts  of) —  Where  sentence  of  condemnation  condusive^  that  ^pro- 
perty belongs  to  enemies  ^^  Sentences  of  foreign  courts  received  as  condusive  —  Want 
of  jurisdiction  — •  Between  whom  the  sentence  of  condemnation  is  binding  —  Sentence 
conclusive  upon  the  points,  on  which  it  professes  to  decide  —  Foreign  ordinance  •— 
Equivocal  grounds  —  Judgment  of  Chief  Justice  Tindal  in  Dagleish  v,  Hodg- 
son —  Advertisements  —  Affidavits  —  Almanacks  —  Articles  op  war  -— 
Bank  books — Bankruptcy  —  Canal  company — Certificates — Of  mere 
matters  of  fact  not  coupled  with  matter  of  law  —  Under  sign  manual —  Of  ordium 
atian  —  Justices  —  Notaries  —  Sales  of  com  under  slat.  I  {f  2  Geo,  4.  e.  87.  — 
Charter  party  —  Diploma  of  a  doctor  of  medicine  t—  Chancery  (proceedings 
in)  —  Decrees  —  BiUs  —  Pleadings  —  Answers  —  Clerk  of  the  peace  —  Cog- 
novit —  Collectors*  tax  books  —  Commissions  under  exchequer  seal  — 
Commissioners  of  paving  —  Convoy  —  Cornwall  (duchy  or)  —  Coroner's 
inquisitions — Corporation  books  —  Custom-bouse  books — Crown  con- 
veyances —  Depositions —  Effect  of — Under  stats.  '6  Geo,  4.  c.  16.,  2  ^  3 
WUL  4.  c.  114.,  59  Geo.  3.  c.l2.,  7  Geo,  4.  c.  64.,  13  Geo.  3.  c.63.,  1  WUL  4. 
c  22.  ^  In  ecdesiastical  courts  ^  In  equity  —  Before  commissioners  op 
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xxcisi  —  Vepontiont  to  be  emdenee  muM  koM  been  made  m  ajmdieudfneerinf 

—  Identify  of  parties —  Identify  of  matter —  Opportunify  for  eroee-^xamimttim 
— •  Where  party  hoe  had  an  opportunity  of  erott'examining  a  wHmeeSy  and  ha$  Mf* 
leeted  to  do  eo^  D^toritione  affecting  private  indtvidmaU  -—  Want  of  primtg^ 

When  depotitions  are  and  are  not  evidence  in  the  abeenee  oftka  witme&i-^  Doxn* 
DAT— xccLKSiAsncAi.  KSCOKJWAiiD  DOCUXSNTs — EecUsioetical  temtnuxe — Exon 

EXTINT  or   CAOWN    LAKDS FiNS  (PaOCLAXATION  OP) FlKXT    BOOU  — 

FOKSIGK   JUDQlUim  FoAUON    LAWS-i— GAIXim    AKS     ACTS  OF  STATE  — 

Hb&aum*  books  —  HinoBiis  -^  IxQuumoirs  —  Ivsobakcs  coxrAmr  — 
Journals  or  thk  Housxs  or  Lords  and  Coxxons  —  Judgrs*  votrs — Juw- 
XXNTS  AND  TXRDICT8  (gsnbrai.  KTrscT  or)  —  No  evidence  aOowod  to  eaetraUd 
judgment*  and  recordt  —  Judgment,  how  need  to  iucertain  the  fact  of  judgmat— 
Two  parties  in  a  judicial  proceeding  do  not  bijui  a  third  — -  Real  and  mamad 
parties  —  Parties  in  efectment  —  Parties  m  estate  •—  IHvg  a  witness  —  Bartf 
individuaOg  the  same,  but  suing  in  different  characters  —  Judgments  proteetjuSdd 
ojfoers  —  Vbrdicts  in  crixikal  casks  —  Adxissibiutt  aicd  ErrKcr  iv  m- 
dbmcb  of  judoxknts  of  infbrior  couvn'^Whmi  examinable  — >JuocxxxnDr 
RKX —  CawM  rcn^Mc^^  habess corpus-*  Courts  oftpuxrter  session* —  LAnTii 

ASSXSSXXNTS  — -  LlOYD*S  BOOKS LoO-BOOK LuNACT  —  MaXOR  COURT  BOUi 

—  Martiai.  courts  —  Mastkr's  OFprcB  {^Booh  relating  to  attamogs) —  Mmm 
OF  A  SHIP  —  Naft  orriCK  —  Nkw  rulxs  —  Orncx  copibs  ^  Ordbb  in  Ckav 
CBRT — Parish  books — Poll  books — Poor  law  ooxxissiokkrs  (oromsot) 

—  PosTXARK  —  Proclaxations  —  Rbgistrrs  —  Morrioges  —  Baptismi^ 
Christenings  and  burials —  Rxoistrt  at  sbcrxtart  op  state's  officb—  Ri* 

CORDS  (proof  of) RuLBS   OF   COURT— SbKRIFF*S    JURY  (lHaUISITlONS  BTX— 

Sick  and  hurt  officb— Sound  list — South  Sba  coxpamy— SrATurn— 
Tbrrixrs  —  Trkatibs  —  Trustbbs  —  Valor  benxficiorux,  or  Pops  Nicho- 
las's taxation  VXRDICT  —  V ESTRY  BOOKS  —  ViSITORS WrUS. 

IV.  Inspection  of  Docuxents,  pp.  16S5 — 1695, 

1.  Gbmerally^  pp.  1685—1687. 

PThenever  a  party  wiUbe  entidedto  a  btO,  of  discovery,  he  can  have  redress  at  lae^ 
Paarty  not  compelled  to  produce  evidence  against  himself —  Purfy  wiU  sat  he 
oompeUed  to  discover  his  evidence  before  trial —  Inspection  wiU  be  refuted,  viAa 
<fte  applicant  is  not  interested  —  Docuif  ents  in  the  possession  of  Tscsnis. 

5.  Records  of  Courts*  pp.  1687|  1688. 

3.  Corporation  Books,  pp.  1688,  1689. 

4.  Public  Doouxents,  pp.  1689 — 1691. 

^  5.  Parochial  Docuxents,  pp.  1691,  1692. 

6.  Manorial  Court  Rolls,  pp.  1692,  1693. 

7.  Pritate  Docuxents,  pp.  1693 — 1695. 

V.  Proof  of  Handwriting,  pp.  1695 — 1700. 

Refreshing  memorg  —  Identify  of  writer  —  Proof  by  correfpondenee  —  Writings  add 
upon  —  Imitated  handwriting  —  Relevancy  of  writings  —  Comparison  of  hasi" 
writing  —  Andent  writings  —  Judgment  of  Mr.  Justice  Potteson  in  Doe  d,  Mudd 
9.  Suckermore. 

VI.  Proof  BY  subscribing  Witness,  pp.  1700 — 1711. 

1.  Generally,  pp.  1700 — 1702. 

If  an  inatrument  be  attested  by  a  subscribing  witness,  eueh  witness  mutt  te  pro- 

duced —  Identify  of  party  executing —  Where  it  wiU  not  be  assumed  that  a 

*  name  subscribed  to  a  document,  is  that  of  an  attesting  witness  —  What  wdstf* 

denies  his  handwriting,  it  is  the  province  of  the  judge  to  decide  the  qeedios, 

2.  Deeds  having  Rasures  and  Interlineations,  p.  1702. 

3.  Insertion  of  the  Naxe  of  a  fictitious  Person,  pp.  1702,  1703. 

4.  Proof  of  Execution,  when  dispensed  with,  pp.  1703 — 1706. 

Deeds  requiring  enrolment  by  statute —  Instrument  thirty  years  ^""^f;  J! 
possession  of  adverse  party  —  Both  parties  claiming  similar  interests  "**V» 
same  deed  —  Deed  in  possession  of  a  public  officer  —  Non  produetum  of  *» 
after  notice  —  Wilful  absence  of  witness  —  Names  of  witnesses  unknown. 

5.  Proof  of  Handwriting  of  subscribing  Witness,  pp.  1706 — 1709. 
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VII.  Pkoof  or  ExBCUTioN  OF  Dud,  pp.  1709 — 1711. 

8.  Proof  by  Witnesses,  pp.  1711 — 1792. 

I.    SUBTOEMA  AD  TISnriCANDUlf,   p.   1711. 

II.  Habeas  Corpus  ad  tbstifxcakdum,  pp.  1712,  1713. 

IIL  SuvratMA  Ducnncuif,  pp.  171S,  1714. 

lY.  Servicx  op  Subpoena,  pp.  1714,  1715. 

V.  ExmrsnoF  Witksmks,  pp.  1715 — 1717. 

VI.     RufEDIIS  FOE  DiSOBBDIKNCE  TO  THE  WrIT  OF  SuBPCENA,    pp.    1717 — 1719. 

VII.  Pritileox  from  Arrest,  p.  1719. 

VIII.  FoRX  AND  Administration  of  an  Oath,  pp.  1719 — 1721. 
IX.   Infamy,  pp.  1721^1724. 

1.  Generally,  p.  1721. 

2.  Crimes  that  are  infamous,  pp.  1721,  1722. 
S.  Proof  of  Infamy,  p.  1722. 

4.  Restoration  to  Competency,  pp.  1723,  1724. 
X.  Defect  of  rxugious  Principle,  p.  1724. 
XI.  Deficiency  of  Reason,  pp.  1725,  1726. 

XII.  Interested  Witness,  pp.  1726—1758. 

1.  Generally,  pp.  1726 — 1730. 

PrineipleB  upon  which  an  interested  wiinetM  ie  considered  incompetent —  Judgment 
of  Chirf  Justice  Best  in  Hovill  v.  Stephenson  —  Competency  presumed  until 
^e  contrary  be  sheum  —  To  create  disquaKfication  there  must  be  a  direct  and 
immediate  interest  —  If  there  he  a  direct  interest,  its  exact  amount  immaterial 
— Witness  bblievino  himself  interested  «-  Wishes  of  expected  benefit 

—  Influence  of  verdict —  Uncertain  interest  — •/tidE^Mn/  of  Lord  Ken^ 
yon  in  Rex  v.  Cole  —  Balance  of  interest  —  Usurers  —  Judgment  of  Mr. 
Baron  Parke  in  Giles  o.  Smith  —  Party   named  in  declaration   as   a 

TRESPASSER,  BUT  NOT  MADE  DEFENDANT. 

2.  Time  of  acquiring  Interest,  pp.  1730,  1731. 

3.  Objection  to  Witness  when  to  be  taken,  pp.  1731,  1732. 

4.  Llabiltty  oyer,  pp.  1732 — 1737. 

• 

Servamts — Guards^-^ Pilots — Brokers — Sheriff's  officer — Land!ordreeeiviny  rent 
from  sheriff —  Directors  of  a  zoologieal  society  ^—Agents —  Immediaie  interest — 
Driver  cfstage-eoach — Solvent — Liability  arising  from  Uleyal  contract —  Li  a- 

BILITY  for  costs  — WiTNESS  TO  PROVE  PAYMENT  TO  HIMSELF,  WHEN  COMPETENT 

FOB  DEFENDANT—  Judgment  of  Nbr,  Justice  Uttlsdale  in  Lnbalestier  v.  Clark. 

5.  Pabtibs  to  THE  Record  when  not  incompetent,  pp.  1737 — 1739. 

Party  having  no  interest  in  the  event  of  a  suit —  Effect  of  a  separate  verdict  at 
the  trials-  Witness  made  a  party  to  a  sun  by  mistake. 

6.  Where  interested  Parties  are  competent,  pp.  1739 — 1747. 

Generally  — Persons  entided  to  rewards —  Stat,  2  Geo.  2.  c.  24.  —  Stat,  7  {f  8  Geo, 
4.  c.  29. «.  57.—  Stat.  21  Geo.  3.  c.  37.  «.  1.  —  Stat.  23',<reo.  2.  c.  13.  s.  2 . — Stat, 
9  Anne,  c.  14.  s.  5.  —  Revenue  seizures,  &c.  —  Stat*  6  Geo,  4.  c.  108.«.  105. 

—  Stat.  3^4  WilL  4.  c.  53.  s.  118.  —  Parishioners,  Inhabitants,  Rate- 
pa  YEBS,&c.—5fa<.  13 WULffM. ell. s.lQ.Stat.  lAnne,c,} 8 — Stat,SGeo,9, 
c.  16.  s.  15.—  Stat,  27  Geo.  3.  c.  29.  —  Stat  54  Geo,  3.  c.  170.  «.  9.—  Stat,  55 
Geo,  3.  C.51.  s.  22 Stat,  3  Geo,  4.  e.  126.  s,  137.  —  Stat,  4  Geo,  4.  c.  95.  s.  84. 

—  Stat.  7f-  8  Geo.  4.  c.  31.  ».  5.  —  Stat,  27 Geo.  3.  c.29.—  Stat  11  Geo.  4.  and 
I  IVHL  4.  c.  27.  s.  53.  —Stat.  5ff6  WHL  4.  c  50.  s.  100.  —Trustees  —  Pub- 
chasers —  Agents,  servants,  &c.,  in  the  course  of  their  employment — 
Factors  and  brokers  —  Servants  and  carriers —  Manorial  steward — Agents 

ACTING  out  of  THE  SCOPE  OF  THEIR  AUTHORITY IsSUE  FROM  COURT  OF  EQUITY 

—  Malicious  prosecution — Interest  in  costs  under  writ  of  certiorari. 

7.  Interest  in  Actions  relative  to  real  Property,  pp.  1747—1749. 
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8.  Bail,  pp.  1749,  1750. 

9.    COICFBSXKOT  HOW  KX8T0EXD,  pp.  1750-^1758. 

ReteoMe'—  Effect  of  a  ncXie  prosequi — Effbct  of  k  judomknt  bt  dbpadlt  — 
Effkct  of  iTAT.  S  &  4  Will.  4.  c.  42.  m.  S6  jr  27.  —  Gbmbraixt  —  Ptnm 
utuUr  whom  a  defendant  jtutifie$  in  tretpasi — Executor — Competency  efvavut 
—  Judgment  of  Mr,  Barom  Parke  m  Yeomans  «.  Legh  —  Nomimal  pariff — hat 
m/oker  ofapromieeory  note-^Jfrndtpntntof  Mr,  Jiutiee  Patteoom,  m  Stanley  v.  Job- 
Bon  -^  Witness  tnterested  in  <fte  restdt  of  a  suit  in  equity  —  Jmdgmieet  of  Mr. 
Baron  Alderson  in  Stewart  o.  Barnes  —  Whxee  witkxm  nov  RiirasasD  con* 
FRXNT  BT  STAT.  3  &  4  WiLL.  4.  c.  42.  —  2>«>Sitgfo  interest,  trnd^tendent  ^  tk 
use  that  may  he  made  of  the  verdict  —  Joint  omt^  in  fee -^  Witnesses  Sabie  tm 
to  thedefendant'^Witnesses  liable  over  to  the  piaintiff, 

XIII.  PaiviLBGXD  CoMMUXiCATiONS,  pp.  1758 — ]766. 

1.  HusBAKD  AKB  WiFX,  pp.  1758 — 1761. 

Cannot  be  witness  for  each  other  — Rkfutbd  wife — Conversations  between  kusbasd 
and  wifB'—  Man  and  wife  divoreed —  Widow  'of  a  deeeased  ku^and—  W^ 
admissible  as  evidence  with  consent  of  husband  —  Collateral  proceedaip — 
Declarations  in  the  nature  of  facts — Action  between  third  persons —  Admiisiau 
by  wife  as  the  agent  of  the  hu^tand, 

2.  Aebit&atoks,  pp.  1761,  1762. 

3.  Convni.,  p.  1762. 

4.  Attobnktb,  pp.  1762 — 1766. 

Privileged  communieations  — Attorney  ofstrattger  to  a  suit  —  Interpreters,  dah, 
agents  —  Production  cf  deeds  —  Inspection  of  deeds  by  the  judge — Judymat 
of  Mr,  Baron  Alderson  in  Turquand  o.  Kni^t  —  Attorney  of  two  perstUf^ 

CLlEirr    CAN   WAVE    UI8   PRIVILEOB  CoMM UM|CAT|OMS     NOT     FBimXCCD  -- 

Questions  relating  to  matters  of  fact — Judgment^  Chief , Justice  Abbott  n 
Bramwell  v.  Lucas  ^  Collateral  communications — Execution  ofdmd — Enamt 
in  a  deed  -»  Answer  in  Chancery  —  WrUten  notice, 

8,  Pkers,   Clbbotmbk,   Medical   Mev,   Fbiends,  Baitkeas,  Stewaeos,  aid 
Clebks,  p.  1766. 

XIV.  Witnesses  kxnde&xd  incompetent  fbok  Public  Pouct^  pp.  1766 — 1768. 
XV.  Examination  of  Witnesses,  pp.  1768 — 1792. 

1.  Witnesses  ordebed  out  of  Court,  pp.  1768,  1769. 

2.  Examination  of  Witnesses  on  the  toire  dibe,  pp.  1769,  1770. 

3.  Generally,  pp.  1770 — 1772. 

Subjects  to  which  a  witneu  can  depose-^  Privilege  of  witness  not  answeriag'^ 
Witness  producing  papers  and  not  sworn  —  Witness  caUed  by  wudak-- 
Swom  and  not  examined —  Sworn  and  examined  -—  Witness  after  cross-exeasit' 
ation  called  by  opposite  party -^  Shorthand  writer's  notes  received,  whersvUea* 
denies  having  uttered  particular  words  —  Prevetrication  of  witness  not  sufeUd 
to  stop  the  cause  —  Jury  cannot  partiaBy  reject  the  testimony  of  a  icibiw— 
Indecency  of  evidence  no  objection  to  its  reoqition,  • 

4.  Leasing  Questions,  pp.  1772,  1773. 

Where  permitted —  Introductory  questions —  Unwilling  witness, 

St  Cboss-examination,  pp.  1773,  1774. 

Leading  queetions  may  be  put  to  an  unwilling  witness  —  Questions  on  etilaterei 
subjects  —  When  an  examination  apparently  irrelevant  will  be  allowed — Exa^fj^ 
ations  respecting  misrepresentations — General  reputation  —  Sulfjecti  ^9^  ^ 
a  witness  cannot  be  examined. 

6.  Writtxn  statxmxnts  of  witness,  pp.  1774,  1775. 

Witness  may  admit  a  fact  which  is  not  in  writing  —  When  examinetion  wM  ^ 
be  permitted —Letters^  When  a  letter  must  be  read  in  evidence  ^Ldtern€t» 

esse  —  Examination  from  the  office  copy  of  an  affidavit —  Witness  maw"^ 

AN  addition  to  HIS  ETIDENCB  AFTER  CROSS-EXAMINATION. 

7.  Re-examination  and  bxcall  op  Wftnesses,  pp.  1776 — 1778. 

Judgment  of  Chief  Justice  Abbott  in  the  Queen*s  case  —  Judgment  of  Lord  D«»' 
man  in  Prince  v,  Samo. 
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8.  Opiniok  and  Skill,  pp.  1778,  1779. 

9.  Rkfekshimo  Mkmokt  from  wittjcn  MntoaANDA,  pp.  1779 — 1783. 

Memcremda  cutiaiing  the  memory  of  the  vfihuts,  and  bringing  to  his  mind  a  recol" 
lection  tf  the  facta  —  BarriaUr  can  refer  to  the  notes  on  his  brief —  Witnesses 
having  no ,  absirai^  recoBeetion  of  the  facts  in  an  instrument,  but  remembering 
that  at  the  time  they  saw  it,  they  knew  the  coTitents  to  be  correct'— Judgment  of 
Lord  Tsnterden  in  Maugham  t.  Hubbard  —  Witnesses  having  neither  any 
recoBectton  of  the  Jacts  mentioned  in  a  memoranda,  nor  any  recollection  of  the 
writing  itself —  Memoranda  bt  whom  writtik  —  Time  at  which  memo- 
randa WERE  MADE PRACTICE  AS  TO  CROSA-EXAMINATIOV. 

10.  Impeaching  and  surroRTiNa  the  Credit  of  Witnesses,  pp.  1782 — 1789. 

Generalfy  —  Judgment  of  Mr,  Baron  Alderson  in  Hughes  o.  Rogers — Judgment 
of  Chief  Justice  Tindal  in  Angus  v.  Smith  —  Contradictory  statements  — 
Parties  discreditino  his  own  wrrvEas-^  Judgment  of  Mr,  Baron  Parke  in 
Holdsworth  v,  Dartmouth  (Mayor  of) — Evidence  in  support  of  character. 

11.  Questions  tending  to  degrade  Witnesses,  pp.  1789,  1790. 
Judgment  of  Lord  EBenborough  in  Watson's  case. 

12.  Questions  criminatory,  pp.  1 790 — 1792. 

9.  Demurrer  to  Evidence,  pp.  1792 — 1794. 

10.  Bill  op  Exceptions,  pp.  1794 — 1798. 

11.  Right  to  begin  and  reply,  pp.  1798 — 1805. 

12.  Amendments  at  Nisi  Prius,  pp.  1805 — 1813. 

Stat  I  Geo.  4.  e.  S5.  —  9  Geo,  4.  c.  15.  —  3  jr  4  WilL  4.  c.  42.  —  Cases  of  spe- 
cial FINDING —  Review  of  judge's  decision. 

13.  Postponement  of  Trial,  pp.  1813 — 1816. 

14.  Nonsuit,  pp.  1816,  1817. 

15.  The  Verdict,  pp.  1817—1819. 
la  New  Trial,  pp.  1819—1822. 

17-  Speedy  Judgment  and  Execution,  pp.  1822 — 1824. 


L  Generally. 

Questions  upon  the  roles  of  evidence  are  of  vast  importance  to  all  orders  Genera lly. 
and  degrees  of  men ;  our  lives,  our  liberty,  and  our  property,  are  concerned 
in  the  support  of  these  rules,  which  have  been  matured  by  the  wisdom  of 
ages,  and  are  now  revered  for  their  antiquity  and  the  good  sense  in  which 
they  are  founded. 

In  trials  of  right  it  is  requisite  to  range  all  matters  in  the  scale  of  proof  or 
verisimilitude,  where  direct  proof  cannot  be  had,  according  to  the  measure 
of  probability,  which  the  subject  to  be  decided  requires  or  admits  by  the 
rules  of  law ;  and  then,  as  to  the  evidence  of  the  fact,  to  allow  each  parti- 
cular its  absolute  and  relative  force,  so,  that  the  weight  shall  fall  where  the 
cause  ought  to  preponderate,  and  thereby  to  make  the  most  exact  discern- 
ment of  right. 

To  understand  legal  certainty,  and  even  to  come  to  the  true  knowledge 

of  the  nature  of  probability  itself,  it  is  necessary  to  ascertain  what  certainty 

is,  and  whence  it  arises. 

5d 


1506 


EVIDENCE. 


Gevkrally. 

Ckrtaintt. 

BBFINSD. 


l!ITIIITIT« 

Knowlboov. 

Demonstra- 
tive OR  OK- 
DUCTIVR  CeR- 
TAIMTT. 


DiFrXREMCS 

BETWEEN  De- 
monstration 
AND  Proba- 

BILITT. 


Certainty  ia  a  clear  and  distinct  perception ;  and  all  dear  and  distinct 
perceptions  depend  upon  a  man's  own  proper  senses.  Thus,  this  in  the 
first  place  b  certain,  and  that,  what  we  cannot  doubt  of,  if  we  would,  that 
one  perception  or  idea  is  not  another;  that  what  belongs  to  one  man 
does  not  belong  to  another ;  and  when  perceptions  are  thus  distinguished 
upon  the  first  view,  it  is  called  self-evidence,  or  intuitive  knowledge.  (1) 

There  are  some  other  things  whose  agreement  or  difference  is  not  known 
on  the  view ;  and  then  we  compare  them  bj  the  means  of  some  third  matter, 
by  which  the  measure  of  their  agreement,  disagreement,  or  relation  is  ascer- 
tained. Thus,  if  the  question  be,  whether  certain  land  be  the  land  of  J.  S. 
or  J.  N.,  and  a  record  be  produced,  whereby  the  land  appears  to  be  trans- 
ferred from  J.  S.  to  J.  N.;  now,  when  we  show  any  such  third  perception, 
that  does  necessarily  infer  the  relation  in  question,  this  is  called  knowledge 
by  demonstration.  (2)  The  way  of  knowledge  by  necessary  inference,  b 
certainly  the  highest  and  clearest  that  man  is  capable  of  in  his  way  of 
reasoning,  and  therefore  always  to  be  sought  when  it  may  be  had. 

Demonstration  is  always  conversant  about  pennanent  things,  which  being 
constantly  obvious  to  our  senses,  do  afford  to  them  a  very  clear  and  dis- 
tinct comparison ;  but  transient  things,  that  cannot  always  occur  to  our 
senses,  are  more  obscure ;  because  they  have  no  constant  being*  but  must 
be  retrieved  by  memory  and  recollection. 

Most  of  the  business  of  civil  life  subsists  on  actions  of  men  that  are  tran- 
sient things,  and  therefore  oftentimes  are  not  capable  of  strict  demonstration, 
which  is  founded  on  the  view  of  our  senses ;  and  therefore  the  rights  of 
men  must  be  determined  by  probability. 

As  all  demonstration  is  founded  on  the  view  of  a  man's  own  proper  senses 
by  a  gradation  of  clear  and  distinct  perceptions,  so  all  probability  is  founded 
upon  views  ''  partially,  or  in  some  degree,"  obscure  and  indistinct,  or  upon 
report  from  the  sight  of  others.  Thus,  when  we  cannot  see  or  hear  any 
thing  ourselves,  and  yet  are  obliged  to  make  a  judgment  of  it,  we  mtist 
see  and  hear  by  report  from  others,  which  is  one  step  farther  from  demon- 
stration, which  is  founded  upon  the  view  of  our  own  senses ;  and  yet  there 
is  that  faith  and  credit  to  be  given  to  the  honesty  and  integrity  of  credible 
and  disinterested  witnesses  attesting  any  fact,  under  the  solemnities  and 
obligations  of  religion,  and  the  dangers  and  perils  of  perjury,  that  the  mind 
equally  acquiesces  therein  as  on  a  knowledge  by  demonstration;  for  it 
cannot  have  any  more  reason  to  be  doubted,  than  if  we  ourselves  had 
heard  and  seen  it (3):  and  this  is  the  "basis  of  the  reliance  to  be  placed 


(1)  Locke's  Essay,  b.  iv.  c.  2. 

(2)  This  can  only  be  figuratively  applied 
to  questions  of  jurisprudence,  which  adroit 
of  no  higher  proofs  than  those  of  the  third 
order,  or  very  high  and  convincing  proba- 
bility, at  the  most;  yet  there  are  points 
which,  being  not  legally  controvertible,  are 
forensicaUy  demonstrable.  (  Vide  Doderidge, 
£.  L.  196, 197.)  Thus,  no  averment  being 
receivable  against  a  record,  evidence  by  re- 
cord is  the  highest  evidence,  and  therefore 
analogically  demonstrative. 

(3)  The  principles  of  our  confidence  in  tes- 
timony are  such,  as  may  well  support  the  high 


persuasion  it  is  capable  of  courcying:  ^ 
truth  itself  is  so  congenial  to  the  mindi  ttoj 
even  a  bad  man  will  not  violate  the  m^ 
attachment  to  it,  from  an  abstract  prefereoet 
to  fiilsehood  ;  second,  in  legal  cases  it  is  n« 
only  speculative,  but  practical  truth  must  w 
infringed  ;  and  third,  it  is  not  only  the  lA/u^ 
to  a  fellow  man,  but  generally  the  ^^^^?i 
detection  which   is  indefinitely  P**Jj^ 
the  consequent  immediate  di?gra^  '^^      - 
poral  evils  superadded  to  th<S  inflnenoc 
religion,  and  all  the  awful  anticipalion* 
futurity. 
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in  decisions  npon  solemn  trial,  and  of  the  satisfactory  result  of  legal  evi-     G«KKiiAtLT. 
dence."(l) 

The  object  of  evidence  is  to  ascertain  and  settle 'the  point  in  issue  Object  op 
between  the  litigant  parties ;  and,  in  doing  so,  there  are  three  rules :  —  Evidence. 

1.  That  the  burden  of  proof  lies  on  the  party  asserting  the  affirmative.       The  Burdek 

In  all  courts  of  justice  the  affirmative  ought  to  be  proved,  because  it  is  °'  ^*°®'  '•'*» 
sufficient  barely  to  deny  what  is  affirmed,  until  the  contrary  be  proved ;  for  asseetino  the 
words  are  but  the  expression  of  facts,  and  therefore,  where  nothing  is  said  Appirmative. 
to  be  done,  nothing  can  be  proved ;  and  this  is  a  rule,  both  in  common 
and  civil  law.     The  civil  law  says,  ei  incumhit  probatioy  qui  dicit,  non  qui 
neffat — the  proof  lies  on  him  who  makes  the  allegation,  for  it  is  against  the 
nature  of  things  to  prove  a  negative. 

But  in  a  case  where  the  affirmative  va  prima  facie  proved,  the  other  side  may 
contest  with  opposite  proofs ;  and  this  is  not  properly  the  proof  of  a  negative, 
but  tlie  proof  of  a  proposition  totally  inconsistent  with  what  is  affirmed. 

And  therefore,  when  the  general  issue  is  in  the  negative,  the  plaintiff 
must  always  begin  with  his  proof,  becaase  the  defendant  cannot  prove  the 
negative,  and  the  charge  beginning  by  the  plaintiff,  he  must  take  it  out  of 
bis  evidence :  as  if  the  defendant  be  charged  with  a  trespass,  he  need  only 
make  a  geaerat  denial  of  the  hidt ;  and,  if  evidence  be  given,  which  un- 
contradicted, will  prove  the  fact^  he  can  only  prove  a  proposition  incon- 
sistent with  the  charge,  as,  that  he  was  at  another  place  at  the  time  when 
the  fact  was  supposed  to  be  done,  or  that  the  ground  was  his  own,  where 
he  had  a  right  to  be,  or  the  like.  (2) 

But  where  the  law  "implies  an  affirmative,  contained  in  the  issue,  then  Where  the  law 
the  opposite  party  '  may '  be  put  into  the  proof  of  it  by  a  negative  :  as  in  "^Ph«  »»  af- 
the  issue  ne  unques  accoupie  en  loyal  matrimonies  the  law  will  suppose  the  uined  in  the 
affirmative,  that  the  *  marriage  was  lawful ;  at  the  same  time,  the  plaintiff  i^"^* 
having  averred  a  general  illegality,  the  defendant,  from  the  necessity  of 
the  case,  is  put  to  shew  on  what  marriage,  under  what  circumstances  and 
qualifications  he  relies.    It  is  therefore,  in  truth,'  the  defendant  must 
begin,  <  by  offering  evidence  to  support  the  legality  of  the  marriage.' " 

So  likewise  in  a  suit  against  a  justice  of  peace,  for  exercising  that  office, 
not  being  qualified  according  to  the  statute,  it  lies  on  the  defendant  to  prove 
his  qualification.  (  S ) 

In  an  information  against  Lord  Halifax,  for  refusing  to  deliver  up  the 
rolls  of  the  auditor  of  exchequer,  the  court  put  the  plaintiff  to  prove,  that 
he  did  not  deliver  them ;  for  a  person  shall  be  presumed  duly  to  execute 
his  office  till  the  contrary  appears.  And  this  might  be  proved  by  positive 
facts,  such  as  refusal,  their  remaining  in  his  possession,  and  the  like.  (4)  So, 
also,  where  in  a  suit  for  tithes  in  the  spiritual  court,  the  defendant  pleaded 
that  the  plaintiff  had  not  read  the  Thirty-nine  Articles :  —  It  was  held,  that 
the  proof  of  the  issue  lay  on  the  defendant  (5) 

The  fact  is,  that,  in  legal  questions,  the  general  negative  term  is  convert- 

(1)  Gilb.  £▼.  S.  Locke's  Essay,  b.  it.  Ruthtrford,  S  B.  &  B.  302.  Roscoe's  £t. 
e.  15.  s.  2.    WatU*  Logic,  c.  iL  s.  8.  p.  2.     71. 

Hartley's  Theory  of  the  Human  Mind,  ed.  (3)  Stat.  18  Geo,  2.  c.  20. 

by  Priestley,  ciii.  s.  2.  prop.  38—40.  (4)  Bull.  N.  P.  29g.  (a.) 

(2)  Vide  GotUfroy  v.  Jay,  7  Bing.  413.  (5)  Monke  v.  Butkr,  I  Rol.  83.  Ord  v. 
Ro99  ▼.  HunUr^  4  T.   R.  33.      CoWer  v.  Fenwick,  3  East,  109. 
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Gknxkallt.  ible,  often  by  various  distinct  substitutions  of  litigated  fact,  into  a  positive 
one.  (1)  In  such  instances^  therefore,  vhere  it  suffices  for  the  plaintiff 
generally  to  deny  the  existence  of  any  legal  qualification,  under  which  the 
defendant  might  justify,  it  is  incumbent  on  the  defendant  to  prove,  the 
particular  circumstances,  which  contradict  the  negative.  And  this  is  not 
proving  a  negative,  which  in  a  direct  sense  is  impossible,  but  it  is  proving 
an  affirmative  repugnant  to  the  general  negation. 

As  in  the  case  just  intimated,  the  plaintiff  chaises  that  the  defendaat 
hath  acted  as  a  justice  of  the  peace,  not  having  qualified  pursuant  to  the 
statute.  The  defendant  proves  his  property,  and  his  compliance  with 
the  requisitions  of  the  statute.  The  nature  of  the  question  puts  the  proof 
on  the  defendant  If  he  fail  in  that  proof,  then  the  general  negative  of 
qualification,  comprised  in  the  plaintiff's  charge,  is  converted  into  an  af- 
firmative, that  the  defendant,  having  an  estate  amounting  in  the  whole  to 
less  value  than  the  qualification  by  law  required,  did  exercise  the  office  of 
a  justice  of  the  peace ;  or  that  the  defendant  having  neglected  to  take  and 
subscribe  the  oath  of  qualification,  hath  acted  as  a  justice ;  or  that  his 
qualification,  if  any,  consisteth  in  lands  which  he  hath  omitted  to  specify 
in  the  oath  prescribed,  or  in  the  notice  directed  in  default  thereof,  to  be 
given  in  writing  before  the  trial  Now  these  positive  requisites,  being  acts 
to  be  performed  by  the  defendant,  it  is  for  him  to  prove,  that  he  hath  per- 
formed them.  (2) 

So  where,  on  a  conviction  for  selling  ale  without  a  license,  the  only 
evidence  given  was,  that  the  party  sold  ale,  and  no  proof  was  offered  of  his 
selling  it  without  a  license ;  the  party  being  convicted,  it  was  held,  that  the 
conviction  was  right,  for  that  the  informer  was  not  bound  to  sustain  by 
evidence  the  negative  averment ;  and  it  was  said  by  Chief  Justice  Abbott 
that  the  party  thus  called  on  to  answer  for  an  offence  against  the  excise 
laws,  sustains  not  the  slightest  inconvenience  from  the  general  rule,  for  he 
can  immediately  produce  his  license ;  whereas,  if  the  case  be  taken  the  other 
way,  the  informer  is  put  to  considerable  inconvenience.  (3) 

2.  That  evidence  is  restricted  to  the  issue. 

Evidence  is  restricted  to  the  issue  between  the  parties,  and  immaterial, 
collateral,  superfluous,  or  irrelevant  matters  are  excluded :  thus,  if  the  whole 
of  an  averment  may  be  struck  out  without  destroying  the  plaintiff's  right 
of  action,  it  is  not  necessary  to  prove  it ;  but  otherwise,  if  the  whole  cannot 
be  struck  out  without  getting  rid  of  a  part  essential  to  the  cause  of  action; 
for  then,  though  the  averment  be  more  particular  than  it  need  have  been, 
the  whole  must  be  proved,  or  the  plaintiff  cannot  recover. 

S.  That  th^  substance  of  the  issue  must  be  proved ;  t.  e.  the  material  facts 
in  the  declaration,  which  are  put  in  issue,  must  be  supported  by  evidence. 

The  nature  and  extent  of  the  proof  depend  upon  the  mode  in  which  the 
alleged  facts  are  introduced ;  allegations,  which  are  ''  mere  matters  of  in' 
ducement,  do  not  require  such  strict  proof  as  those  allegations  which  are 
precisely  put  in  issue  between  the  parties."  (4)  Evidence,  as  Lord  Mans- 
field used  frequently  to  observe,  is  always  to  be  taken  with  reference  to  tne 


EVIDVVCK 
STRICTID  TO 
THI  Issue. 


substakce  of 
Issue  must  bi 

PROVED. 


• 

(1)  CrousM's  Art  of  Thinking,  c.  4.  s.  2.         (3)  Rex  ▼.  Harrittm,  Pslcv  on  C>n««- 

(2)  Vide  etiam  WWiams  ▼.  E,  I,  Comp.  3     tions,  45.  2d  ed.  ».  ciL  Roscoe's  £r.  7%  ^^ 
East,  193.     Marsh  ▼.  Borne,  5  B.  &  C.  327.         (4)  Per  Chtmbre  J.  in  Smith  ▼.  2«3^* 


JU*  V.  Hawhine,  10  Eastj  216. 


1  N.  R.  210. 
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BubjeGt-matter  to  which  it  is  applied,  and  to  the  person  against  whom  it  is    Gskbkallt. 
used. 

Mr.  Justice  BuUer  states,  that  there  are  nine  general  principles  applicable  Gevibal 
to  the  laws  of  evidence,  viz. —  Pwnci^les  af. 

PKJCABIaK  TO 

1.  That  you  must  give  the  best  evidence  that  the  nature  of  the  thing  is  ^^^  j^^^  ^^ 
capable  of;  that  is,  no  such  evidence  shall  be  brought  which,  ex  nctturd  reiy  Evidkncv  as 
supposes  still  a  greater  evidence  behind  in  the  parties'  possession  or  power ;  ^J^  jumc" 
for  such  evidence  is  altogether  insufficient,  and  proves  nothing,  as  it  carries  Bullek. 

a  presumption  with  it  contrary  to  the  intention  for  which  it  was  produced ;  Best  evidence 
for  if  the  other  greater  evidence  did  not  make  against  the  party,  why  did  he  that  the  nature 
not  produce  it  to  the  court : —  as  if  a  man  offer  a  copy  of  a  deed  or  will  capable  of, 
where  he  ought  to  produce  the  original,  this  carries  a  presumption  with  it,  ni"**  ^  given. 
that  there  is  something  more  in  the  deed  or  will  that  makes  against  the 
party,  or  else  he  would  hare  produced  4t;  and  therefore  the  proof  of  a 
copy  in  this  case  is  not  evidence :  but  if  he  prove  the  original  deed  or  wit! 
in  the  hands  of  the  adverse  party,  or  to  be  destroyed  without  his  default,  a 
copy  will  be  admitted,  because  then  such  copy  is  the  best  evidence,  the 
presumption  of  greater  evidence  behind  in  the  party's  possession  being 
overturned  by  positire  proof.  (1) 

2.  No  person  interested  in  the  question  can  be  a  witness.  (2)  No.  interested 

3.  Hearsay  is  no  evidence ;  for  no  evidence  is  to  be  admitted,  but  what  is  pereoacan  be» 

witness* 

upon  oath,  how  high  soever  the  rank  or  pure  the  morals  of  the  witness  may  ^ 
be ;  and  if  the  first  speech  were  without  oath,  another  oath  that  therie  was  evidence.. 
such  speech,  makes  it  no  more  than  a  bare  speaking,  and  so  of  no  value  in  a 
court  of  justice.     Besides,  if  the  witness  be  living,  what  he  has  been  heard 
to  say,  is  not  the  best  evidence.  (3) 

But  though  hearsay  be  not  allowed  as  direct  evidence,  yet  -it  has  been 
admitted  in  corroboration  of  a  witness.'s  testimony,  to  shew  that  he  afHrmed 
the  same  thing  before  on  other  occasions,  and  that  he  is  still  constant  to 
himself.  (4) 

4.  In  all  cases,  where  a  general  character  or  behaviour  is  put  in  issue,  Evidence  of 
evidence  of  particular  facts  may  be  admitted,  but  not  where  it  comes-  in  PM<ic«l*«;  ftct» 

''  ''  may  be  given» 

collaterally.  (5)  where  general 

5.  '' Ambiguitas  verborum  latens  verificatione  suppletur,  nam  quod  ex  character  or 
facto  oritur  ambiguum,  verificatione  facti  tollitur."  ^^^^ 

Lord  Bacon,  in  his  reading  upon  this  maxim,  distinguishes  ambiguity  « Ambiguitas 
into  patens  and  latengy  and  saith  that  latens  is  that  which  seems  certain  and  verborum  Lu 
without  ambiguity,  for  any  thing  that  appears  upon  the  deed  or  instrument ;  ^^^Jj^^j,^ 
but  there  is  some  collateral  matter  out  of  the  deed,  that  breeds  the  ambi-  nam  qnod  •x 
guity :  but  ambiguitas  patensy  ue.  that  which  appears  to  be  ambiguous  upon  fccto  oritur 
the  deed  or  instrument,  is  never  holpen  by  averment ;  for  that  were  in  effect  rUcatione  fiwU 
to  make  that  pass  without  deed,  which  the  law  appoints  shall  not  pass  but  by  tollitur." 
deed ;  therefore,  where  the  devisee's  name  is  totally  omitted,  parol  evidence 
cannot  be  admitted  to  explain  an  ambiguity  which  is  patent,  much  less  will 
it  be  admitted  to  alter  the  apparent  meaning  of  the  will  (6) ;  therefore,  where 

I 

(1)  BulL  N.  P.  294.  (a.)  iMPXAcaiNo  and  surroRTiNO  the  Credit  or 

(2)  But,  1726.  tit.  Interested  Witness.     ^™*^*'^  .^^«.   ...  «  * 

'    )  .V    r  /    «      »       w  ,  M  J  «««  (5)  Po»if  1545.  tit  Patent  Ambiouitt. 

(3)  LMtUrett  v.  Reymll,  1  Mod.  283.  ^^^  ^    ^^  ^  j^  ^^  2  j^^^  240.    BuU. 

(4)  Bull  N.  P.  294.  (b.),  post,  1782.  tit.     N/p.  297.  (b.) 
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Gemerally.  a  naan  gave  2000/.  to  his  brother  John,  and  in  case  of  his  death,  to  his  wife 
Chief  Justice  Lee  would  not  suffer  proof  to  be  given,  that  the  testator  meant 
his  brother  should  have  it  only  during  life.  (1) 

But  where  A.  devised  4O0/.  to  his  wife,  and  made  her  executrix  without 
disposing  of  the  surplus,  Lord  Chancellor  Hardwicke  admitted  parol  evi- 
dence to  shew,  the  testator  meant  his  wife  should  have  it ;  for  there  was  no 
ambiguity  in  the  will,  nor  was  it  to  alter  the  apparent  intent  of  the  testator; 
for  by  the  law  she  was  entitled  to  the  surplus  as  executrix ;  therefore  the 
evidence  was  admitted  only  to  rebut  the  equity.  (2) 

In  every  issue        6*  In  every  issue  the  affirmative  is  to  be  proved.  A  negative  cannot  regu- 

the  affirmative    j^rly  be  proved,  and  therefore  it  is  sufficient  to  deny  what  b  affirmed,  until 
'   it  be  proved ;  but  where  the  affirmative  is  proved,  the  other  side  may  con- 
test it  with  opposite  proofs.  (3) 

To  this  rule  there  is  an  exception  of  such  cases  where  the  law  presumes 
the  affirmative  contained  in  the  issue :  as  where  a  man  is  charged  with  not 
doing  an  act  which  by  the  law  he  is  liable  to  do ;  for  the  law  presumes 
every  man  does  his  duty  to  society  till  the  contrary  is  .proved.  (4) 

No  evidence  7*  No  evidence  need  be  given  of  what  is  agreed  by  the  pleadings,  for  the 

"r*h^t  ■^*^***    ^^^  ^"^  ®"^^  sworn  to  try  the  matter  in  issue  between  the  parties,  so  that 

agreed  by  the     notliing  else  is  properly  before  them. 

pleadings.  And  the  jury  cannot  find  any  thing  against  that,  which  the  parties  have 

affirmed  and  admitted  of  rocord,  though  the  truth  be  contrary;  but,  in 
other  cases,  though  the  parties  be  estopped  to  say  the  truth,  the  jury  are 
not,  as  in  Goddards  case  (5),  where  the  bond  was  dated  nine  months  after 
the  execution,  and  after  the  death  of  the  obligor.  (6) 

Whenever  a  8.  Whensoever  a  man  cannot  have  advantage  of  the  special  matter  by 

have  advantage  P^®*^*"g»  ^  ^^J  g'^€  it  in  evidence  on  the  general  issue •(7);  «?•  gr.  A.  cannot 
of  the  special  justify  the  killing  another,  therefore  he  may  give  the  special  matter  in 
^^  ^^h  evidence  on  the  general  issue,  as  that  it  was  se  defendendo^  S^e.  (8) 
may  give'  it  in  9.  If  the  substance  of  the  issue  be  proved,  it  is  sufficient  (9) :  thus,  in  an 
evidence  on  the  action  of  Waste  for  cutting  twenty  ash  trees,  proof  that  ten  were  cut  is  suf- 
genera  issue,     fl^^gj^j^  f^p^  jji  eflTect,  the  issue  is,  waste  or  no  waste.  (10) 

If  the  substance  ^      ^ 

of  the  issue  be 
proved,  it  is 
sufficient. 

PaiMABT  Evi-  2.  Primary  Evidence. 

SENCB. 

Thebiglicst  Chief  Baron  Gilbert  observes (11),  "The  first  and  most  signal  rule  in 

evidence  of        relation  to  evidence,  is  this,  that  a  man  must  have  the  utmost  evidence 

vhich  the  na-       ,  r     i      n 

tureofthe         ^^^  nature  of  the  fact  is  capable  of;  for  the  design  of  the  law  is  to  come 

thing  is  capable,  to  a  rigid  demonstration  in  matters  of  right,  and  there  can  be  no  demon- 

duced.    ^^^      stration  of  a  fact,  without  the  best  evidence  that  the  nature  of  the  thing  is 

capable  of:  less  evidence  doth  create  but  opinion  and  surmise,  and  does 

not  leave  a  man  the  entire  satisfaction  that  arises  from  demonstration; 

for  if  it  be  plainly  seen  in  the  nature  of  the  transaction,  that  there  is 

some  more  evidence  that  doth  not  appear,  the  very  not  producing  it,  is  a 

(1)  Lmofieldv,  Stoneham,  Str.  1261.  (6)  j4nte,  1508. 

(2)  Lake  v.  Lake,  Ambl.  126.  post,  1532  (7)  2  Rol.Abr.Tnall(E.), 682. oiilr,  1508. 
—1537.  (8)  Co.  Litt  283.  anti,  1508. 

(3)  Bull.  N.  P.  298.  (a.)  (9)  Ibid.  282. 

(4)  Gilb.  Ev.  148.  (10)  Foster  v.  Jackson,  Hob,  53. 

(5)  2  Co.  4.(h.)  (II)  Ev.  3,  4. 
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presumption,  that  it  would  have  detected  something  more  than  appears  F&ima&t 
already,  and  therefore  the  mind  does  not  acquiesce  in  any  thing  lower  than  vipgycE. 
the  utmost  evidence  the  fact  is  capable  of." 

Thus,  where  the  question  was^  whether  the  abbey  dt  senHdus  was  an  in- 
ferior abbey,  or  not,  Dugdales  Monagtieon  Anglicanum  being  produced  for 
evidence  was  refused^  because  the  original  records  might  be  had  in  the 
Augmentation  Office.  (1)  The  proper  evidence  of  judicial  proceedings,  is  Judicial  pro- 
the  production  of  the  proceedings,  or  of  examined  copies.  (2)  Thus,  parol  feedings. 
evidence  is  not  admissible  of  the  day  on  which  a  cause  was  tried,  as  it  is 
capable  of  proof  by  matter  of  record,  viz.  the  postea  (S).;  and  where,  the- 
plaintiff  had  been  discharged  under  the  Insolvent  Act,  and  it  was  proposed 
to  give  in  evidebce  his  admission  to  that  effect,  Lord  Ellenborough  held  it 
insufficient  (4) 

But  no  legal  objeetiou  exists  against  a  selection  of  weaker  for  stronger  Omitting  to 
proofs,  or  an  omission  to  supply  all  the  proofs  capable  of  being  produced.(5)  •"PP^  •^^  *^® 
Thus,  if  there  be  a  notice  to  produce  a  letter  transmitted  by  a  plaintiff  to  a  of  being  pro- 
defendant,  its  contents  can  be  proven  by  any  person  conversant  with  the  <luoed.. 
contents,  although  it  was  in  the  plaintiff's  power  to  produce  the  clerk  wha 
wrote  the  letter  (6):  neither  is  it  requisite  to  prove  handwriting  to  call  the 
supposed  writer  himself  (7) ;  and  if  a  deed  or  will  be  attested  by  several 
subscribing  witnesses,  the  execution  may  be  proved  by  either  of  them.  (8) 

If  there  be  several  distinct  sources  of  information  relative  to  the  same  fact,  Where  several 
it  is  not,  in  general,  requisite  to  establish,  thattheyhave  all  been  exhausted,  ^if5*°*^*  sources 

,    -  •  .    ,     ,  ,  .J  /«N  of informatoon 

before  recourse  is  had  to  secondary  evidence.  (9)  exist. 

Oral  evidence  cannot  be  substituted  for  a  written  document,  which  by 
authority  of  law,  or  by  private  compact*  is  constituted  the  authentic  and 
appropriate  instrument  of  evidence;  yet  in  other  cases,  the  mere  existence 
of  written  evidence  never  excludes  independent  parol  evidence  to  prove  the 
same  fact. 

Oral  evidence  cannot  be  substituted  for  any  written  instrument :  thus  in  SoBsrrruTioK 
Vincent  v.  Cole  (10)  Lord  Tenterden  observed,  «  I  have  always  acted  most  **'  ®*^^  ^^'' 
strictly  on  the  rule,  that  what  is  in  writing,  shall  only  be  proved  by  the  written  1m- 
writing  itself.     My  experience  has  taught  me  the  extreme  danger  of  relying  strument. 
on  the  recollection  of  witnesses,  however  honest,  as  to  the  contents  of  Judgment  of 

Xjord  ^^enter~ 

written  instruments :  they  may  be  so  easily  mistaken,  that  I  think  the  pur-  jen  in  Vinceut 
poses  of  justice  require  the  strict  enforcement  of  the  rule."  (11)  v.  Cok^ 

Upon  which  principle,  the  original  written  minutes  of  inclosure  com- 
missioner must  be  produced  to  prove  allotments ;  and,  until  the  absence  of 
such  minutes  be  accounted  for,  no  other  evidence  of  their  contents  is  re- 
ceivable (12):  and  a  witness  cannot  be  questioned  on  cross-examination, 

(1)  JPM,  1659.  (7)  Hughes's  case^  2  East's  P.  C,  1002. 

(2)  Thdlutson  v,  Sheddea,  2  N.  R.  228.  R.  &  R.  378. 

(3)  Thomas  v.  Ansley  {Sheriff),  6  Esp.         (8)  Bull.  N.  P.  263.  (b.)      Wright  v.  Doe 
N.  P.  C.  80.     Ibid.  83.  d.  Tatham,  1  A.  &  E.  3. 

(4)  Scott   T.  Clare,   3  Camp.  236.,   vide         (9)  Middleton  y.  Me&on,  10  B.  &  C.  328. 
etiam  Rex  v.  Huhe,  Peake's  N.  P.  C.  180.  (10)  M.  &  M.  258. 

(5)  Koster  y.  Reed,  6  Y^,  k  C.  21.      Rex         (11)   Queen's  ca«e,  2  B.  &  B.  287.    Strother 
V.  BurdeU,  4  B.  &  A.  162.      Wiaiams  t.  E.  v.  Barr,  5  Bing.  151. 

/.  Comp,  3  East,  193.  201.  (12)  Bendgshe  v.  Pearse,  I  B.  &  B.  464., 

(6)  Liebman  v.  Pooley^  I  Stark.  167.,  vide     vide  post,  1517.  tit.  Sicondart  EvioencEi 
etiam  Rex  v.  Benson,  2  Camp.  508.     2  Burr. 
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matter  of  re- 
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Policy  of  in- 
surance. 


Registered 
deed. 


Where  the  issue 
is  the  "  occupa- 
tion of  land ;  '* 


or  the  terms 
of  tenancy. 


respecting  the  contents  of  a  written  instrument,  although  in  his  own  hand* 
writing,  unless  the  instrument  be  produced.  (1) 

Oral  evidence  cannot  be  substituted  for  any  written  conveyance  or  con* 
tract  (2) :  the  written  instrument  in  such  cases  may  in  some  measure  be 
regarded  as  the  ultimate  fact  to  be  proved,  especially  where  the  question 
relates  to  the  proof  of  deeds  and  negotiable  securities ;  and  the  principaL 
object  of  committing  contracts  of  every  kind  to  writing,  is  the  intention  of 
the  parties  to  .preserve  a  memorial  of  them  more  lasting  and  more  authentic 
than  oral  testimony. 

If,  in  as  action  for  work  and  labour  it  be  proved  that,  a  written  agreement 
was  entered  into  respecting  such  work,  the  agreement  ought  to  be  produced 
in  order  to  recover  extras,  for  the  written  contract  might  afford  evidence 
between  the  parties  as  to  the  rate  at  which  the  work  should  be  paid  for. 
And  the  judge  will  not  examine  an  unstamped  agreement,  ia  order  to  see 
whether  it  referred  to  the  items  claimed  to  be  received  independently  of  it ; 
because  such  a  practice  would  be  attended  with  too  much  inconvenience.  (^S) 

Where  an  official  memorandum,  not  strictly  of  record,  is  required  by  law 
to  be  made,  of  the  particulars  of  any  statement,  all  evidence,  in  substitu- 
tion of  such  memorandum,  is,  in  general  to  be  excluded.  (4) 

An  admission  by  a  party  does  not  supersede  direct  proof  of  matter  of 
record  (5) ;  and  if  the  law  require  an  entry  to  be  made  in  a  court  of  justice 
of  particular  transactions,  the  official  entry  excludes  ail  independent  evi- 
dence of  the  transaction. 

Where  on  the  trial  of  a  person  for  having  wilfully,  with  intent  to  injure 
an  insurance  company,  set  fire  to  a  house^  the  insurance  was  not  allowed 
to  be  proved  by  the  books  of  the  company,  without  giving  the  prisoner  a 
regular  notice  to  produce  the  policy.  (6) 

So  if  it  be  essential  to  prove  the  contents  of  a  registered  deed,  which  is 
in  the  defendant's  possession,  the  memorial  of  the  deed  is  inadmissible,  unless 
there  had  been  previously  a  notice  given  to  the  defendant  to  produce  the 
original  (7);  and  the  rule  has  reference  to  the  substitution  of  evidence, 
whether  it  be  of  the  same  or  inferior  degree.  {8) 

But  if  the  issue  be  respecting  the  occupation  of  land,  such  occupation 
can,  be  shewn  by  payment  of  rent,  declarations  of  tenant,  or  other  parol 
evidence,  notwithstanding  the  existence  of  a  written  agreement  (9) :  but  if 
the  issue  be,  respecting  the  person  under  whom  the  land  is  holden,  and  if 
there  be  a  written  agreement  by  the  lessor,  it  must  be  produced.  (10) 

In  an  action  for  use  and  occupation,  or  ejectment,  where  there  is  a 
written  contract  of  a  tenancy,  such  contract  must  be  shewn.  (11)    So  like- 


(1)  Qveen'f  etue,  2  B.  &  B.  286.  Crowley 
V.  Page,  7  C.  &  P.  790. 

(2)  Bull.  N.  P.  246.  C«.) 

(3)  Vincent  v.  Cole,  M.  &  M.  258.,  sed 
▼ide  Rex  v.  Pendleton  (Inhab,  of),  15  East, 
449. 

(4)  Phillipps'  Ev.  445. 

(5)  Scott  V.  Clare,  3  Camp.  236. 

(6)  Rex  T.  Doran,  1  Esp.  N.  P.  C.  127. 
Rex  ▼.  Gibson,  R.  &  R.  138. 

(7)  MoUon,  q.  t.  v.  Ilarrie,  2  Esp.  N.  P.  C. 
548.,  et  vide  UnderhiU  v.  WiUe,  3  ibid.  56, 

(8)  Qwcre,  Whether  there  are  degrees  of 


secondary  evidence?  Brown  ▼.  Woodmmn,  6 
C.  &  P.  206.     Rex  v.  Cattleton  (Inhab.  of), 

6  T.  R.  236.  Bull.  N.  P.  254.  (a.)  Udman 
V.  Pooley,  1  Stark.  167. 

(9)  Rex  V.  Holy  Trinity  Han  (fnkab.  of), 

7  B.  &  C.  611.  Strother  v,  Barr,  5  Bing. 
136.,  adverted  to  in  Doe  v.  Hdrcey,  8  ibid. 
241. 

(10)  Doe  V.  Harvey,  8  Bing.  241. 

(11)  Fenn  d.  7%omag  v.  Griffith,  6  ibid. 
533.  Rex  v.  Caetle  Morton  (Inhab,  of),  S 
B.  &  A.  588.  Brewer  v.  Palmer,  3  Esp.  N. 
P.  C.  213.     Dorer  v.  Maestaer,  5  ibid.  92. 
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wise  tenancy  at  a  certain  rent^  and  for  a  certain  period,  so  as  to  gain  a  set- 
tlement under  stat.  6  Geo.  4.  c.  57.,  cannot  be  proved  by  parol  if  there  be 
a  written  agreeinent  (1) ;  and  where  there  exists  a  deed  of  partnership,  yet 
the  fact  of  partnership  may  be  proved  by  the  acts  of  the  parties.  (2) 

Persons  who  were  present  at  a  marriage  may  prove  the  fact  of  the 
marriage,  or  it  may  be  proved  by  general  representation  (3),  because  th 
register  is  not  of  a  judicial  nature. 

Nor  is  the  evidence  of  the  attesting  witness  required  to  prove  the  hand- 
writing of  the  parties  in  the  register  (4) ;  but  an  entry  of  a  marriage  in  a 
day-book  will  not  be  received  in  evidence,  if  the  entry  have  been  afterwards 
made  in  the  register.  (5) 

If  in  any  action  it  appear,  that  there  is  a  written  contract  respecting  the 
matter  in  issue,  it  must  be  produced ;  but  if  the  plaintiff  make  out  a  primd 
fade  case,  without  its  appearing  that  any  written  contract  is  in  issue,  the 
other  party,  if  he  rely  upon  a  written  contract,  must  produce  it  (6)  But 
where  the  plaintiff  proved  a  parol  contract,  and  the  defendant  produced 
an  unstamped  written  agreement,  it  was  holden^  that  the  plaintiff  could  not 
be  nonsuited  (7),  the  defendant  having  neglected  to  give  the  plaintiff  notice 
to  produce.  (8) 

If  a  written  communication  or  agreement  between  parties  be  collateral  to 
the  question  in  issue,  it  need  not  be  produced :  thus,  if  the  writing  be  a  mere 
proposal,  which  has  not  been  acted  upon  (9);  or  where,  during  an  employment 
under  a  written  contract,  a  separate  parol  order  b  given  (10)  ;  or  where  the 
action  is  not  in  the  form  of  assumpsit  upon  the  agreement^  but  in  tort  for 
the  conversion  of  it  (11);  in  f^ct,  in  order  to  render  the  production  of  a 
writing  necessary,  it  must  appear  to  relate  to  the  matter  in  question.  (12) 

If  a  writing  be  not  directly  relating  to  the  fact  in  issue,  and  not  made  by 
the  parties  an  instrument  of  evidence  required  by  law^  oral  or  other  evi- 
dence of  its  contents  will  not  be  excluded.  Thus,  the  payment  of  money 
can  be  established  by  oral  evidence,  though  a  receipt  be  taken  (13)  ;  and  if 
there  be  a  verbal  and  also  a  written  notice  to  deliver  up  property,  the 
written  notice  need  not  be  given  in  evidence.  (14) 
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Rex  y.  Rawden,  (Inhab.  of),  8  B.  &  C.  708. 
Shearwoody.  Pear$on,  cit.  12  East,  238.  Per 
Park  J.  in  Strother  v.  Barr,  5  Bing.  150. 

(1)  Rexr,  Merthyr  Tidml  {Inhab,  of),  1 
B.  &  Ad.  29. 

(2)  Alderson  v.  Clay,  1  Stark.  405. 

(3)  Birt  ▼.  BarUno,  Doug.  172.  St,  Deve- 
remx  v.  Much  Dew  Church,  1  W.  Black.  S67. 
Reedy.Paeeerj  Peake's  N.  P.  C.  305.  Ewine 
▼.  Morgan,  2  C.  &  J.  453.  Bull.  N.  P. 
247.     AOiaon'M  cam,  R.  &  R.  109. 

(4)  Birt  V.  Barlow,  Doug.  174. 

(5)  May  y.  May,  Str.  1073.,  et  vide  Doe 
d.  Warren  y.  Bray,  8  B.  &  C.  813. 

(6)  Rex  y.  PadMtow  (Inhab.  of),  4  B.  & 
Ad.  210.  Finn  d.  Thonuu  y.  Griffith,  6 
Bing.  533.     FeeUer  v.  Ray,  ibid.  332. 

(7)  Reedy.  Deere,  7  B.  &  C.  266.  Stevens 
y.  Pinney,  8  Taunt  327. 

(8)  Per  Bayley  J.  in  Rex  y.  Rawden 
(Inhab.  of),  8  B.  &  C.  708. 

(9)  Hawkins  v.  Warre,  3  B.  &  C.  698. 
Stevens  y.  Pinney,  8  Taunt.  328.  Dalison  v. 
Stark,  4  Esp.  N.  P.  C.  163.     Doe  d.  Biny- 


ham  y.  Cartwright,  3  B.  &  A.  326.  WUson 
V.  Bowie,  1  C.  &  P.  8.  Ramsbottom  y.  Ttm- 
bridge,  2  M.  &  S.  434.  Edgar  v.  Blick, 
2  Stark.  464.   Ingram  y.  Lea,  2  Camp.  521. 

(10)  Reid  y.  BaUe,  M.  &  M.  413. 

(11)  JoOey  y.  Taylor,  1  Camp.  143.  Davis 
y.  Reynolds,  ]  Stark.  115.  Doe  d.  Wood  y. 
Morris,  12  East,  237.  Shearwood  v,  Pearson, 
ciL  ibid.  238.  Bucher  v.  Jarrett,  3  B.  &  P.  1 43. 
Dover  y.  Maestaer,  5  Esp.  N.  P.  C.  92.  Per 
Park  J.  in  Strother  v,  Barr,  5  Bing.  150., 
vide  etiam  Whitehead  y.  SeoU,  1  M.  &  Rob. 
2.  Bayne  y.  Stone,  4  Esp.  N.  P.  C.  13. 
Ingram  v.  Lea,  2  Camp.  521. 

(12)  If  oral  evidence  of  an  agreement  be 
given  at  a  trial,  the  party  desirous  of  ex- 
cluding it,  may  ask  the  witness  in  cross- 
examinatidu  whether  it  was  not  in  writing  ; 
and  a  party  may  in  cross-examination  inquire 
as  to  the  subject  of  a  writing,  in  order  to 
shew  that  parol  evidence  is  inadmissible. 
Curtis  y.  Created,  1  A.  &  £.  167. 

(13)  Rambert y,  Cohen,  4 Esp.  N.T.CQ] 3. 

(14)  Smith  v.  Young,  1  Camp.  439. 
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PMHARir 

Etidkncjc. 

SuBSTITCTTfOK 
OP  WmTTXN 
TXSTIUONT. 

Private  memo- 
randum. 


Written  docu- 
ment which 
cannot  be  pro- 
duced in  evi- 
dence from  de- 
fect of  stamp, 
&c. 


PRIHCIPLE 
UPON  WHICH 
PRIMARY  £vi- 
DEMCK  18  MOT 
ALWAYS  RX- 
QUIREO  TO 
PROVX   RE- 
cords) public 
Boors,  R rois- 
ters, &c. 
Appointments 
of  public 
ofBcers, 
magistrates, 
imder-sherifis, 
surrogates, 
commissioners, 
revenue  of- 
ficers. 

Parol  evidence 
of  voluminous 
facts,  or  of  one 
unvaried  mode 
of  dealing. 


The  principles  applicable  to  the  reception  of  oral  evidence,  equallr 
apply  to  the  substitution  of  written  testimony. 

If  several  persons  be  witnesses  of  the  same  fact,  and  one  of  them,  to 
assist  his  memory^  make  a  memorandum  of  it,  this  circumstance  iiroold 
not  exclude  the  testimony  of  the  other  witnesses,  who,  from  their  Dom- 
ber,  their  powers  of  discernment,  and  their  concurrence  in  the  same  ac- 
count, may  be  more  entitled  to  credit  than  the  witness  who  made  the 
memorandum.  (1) 

Oral  evidence  will  be  received  of  a  written  document,  which  cannot  be 
produced  in  consequence  of  its  being  in  the  nature  of  hearsay  evidence,  or 
from  having  either  no  direction,  or  no  stamp.  Thus,  an  informal  exarainalkm 
taken  before  a  magistrate,  will  iiot  exclude  oral  evidence  of  what  a  prisoner 
has  stated.  For  although  the  witness  is  allowed  to  refresh  his  memory  by 
reading  the  examination,  he  is  supposed,  in  the  eye  of  the  law,  to  speak 
from  his  memory,  independently  of  the  written  paper.  Where  a  witness 
read  over  to  the  defendant  an  account  in  writing,  which  was  signed  by  the 
defendant,  but  vrhich  could  not  be  used  in  evidence  for  want  of  ii  recdpt 
stamp,  the  witness  was  allowed  to  refresh  his  memory  by  the  inspection  of 
the  account,  and  to  prove  that  he  called  over  the  items  to  the  defendant, 
and  that  the  defendant  admitted  them  to  be  correct.  (2)  So  likewise  what 
a  party  says,  admitting  a  debt,  is  evidence,  notwithstanding  the  promise  to 
pay  be  reduced  into  writing.  (S) 

As  the  rule  requiring  the  best  evidence  to  be  produced,  of  which  the  nature 
of  the  subject  is  capable,  was  intended  to  guard  against  fraud,  its  operation 
ceases  where  the  presumption  of  fraud  does  not  arise ;  consequently,  it  does 
not  apply,  where  the  law  itself  raises  a  presumption  under  particular  circum- 
stances ;  therefore,  in  general,  examined  copies  are  admissible  of  any  record, 
or  of  proceedings  of  a  court  of  justice,  or  of  entries  in  court  rolls,  or  in 
public  books  or  registers ;  neither  is  it  generally  requisite,  upon  the  fore- 
going principle,  to  prove  the  written  appointments  of  any  public  officer, 
such  as  justices  of  the  peace,  peace-officers,  constables  (4),  under-sheriffs  (5), 
vestry  clerks  (6),  surrogates  (7),  public  commissioners  (8),  or  officers  of  any 
branch  of  the  revenue  (9),  proof  of  their  having  respectively  acted  in  such 
offices  being  considered  primd  facie  evidence  of  their  appointment  and 
authority. 

Where  the  evidence  is  the  result  of  voluminous  facts,  or  of  the  inspection 
of  many  book  or  papers,  the  examination  of  which  could  not  conveniently 
take  place  in  court,  the  exclusion  of  secondary  evidence  has  been  relaxed : 
thus,  parol  evidence  can  be  received  of  one  unvaried  mode  of  dealing 
between  parties  by  means  of  bills  of  exchange ;  but  if  the  mode  of  dealing 
vary,  the  bills  must  be  produced.  (10)  If  the  solvency  of  a  party  at  a  par- 
ticular time  be  the  issue^  a  witness  can  speak  to  the  general  result  of  his 


(1)  1  Stark.  Ev.  440. 

(2)  Jacob  V.  Lindsay y  1  East,  461.     Da^ 
Uton  V.  Starkj  4  Esp.  N.  P.  C.  163. 

(3)  Singleton  v.  Barrett,  2  C.  &  J.  369. 

(4)  Hex  V.  SheOeyt  Leach's  C.  C.  381.  n. 
Gordon'i  caee,  cit.  per  Buller  J.  in  Berry- 
man  V.  Wise,  4  T.  R.  366. 

(5)  Doe  d.  Jamee  v.  Brawn,  5  B.  &  A. 
243. 


(6)  APGoKey  v.  AUton,  2  M.  &  W.  211. 
Per  Tindal  C.  J.  in  CanneU  v.  Curtia,  2  Bbg. 
N.  C.  234. 

(7)  Bex  V.  VereUt,  S  Camp.  432. 

(8)  Bex  V.  Howard,  1  M.  &  Rob.  187. 

(9)  Stat  26  Geo.  3.  c  77.  «.  13.  Stot. 
26  Geo.  3.  c.  82.  s.  6.,  et  vide  1 1  Geo.  1. 
c.  30.  s.  32. 

(10)  Spencer  v.  Billing,  3  Camp.  310. 
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inquiries,  as  derived  by  the  accounts  rendered  by  a  bankrupt   of  his      Frima&y 
affairs.  (1)  Etidekce. 


Evidence  of  a  general  balance  of  accounts  may  be  given  (2)^  and  a  bank-  Solvency  of  a 
rupfs  Ledger  is  evidence  to  prove  that  a  person  had  no  funds  in  the  bank,  ^^^^  *time"' 
without  calling  the  clerks  who  made  the  entries.  (3)  Balance  of  ac- 

A  witness  may  be  interrogated  as  to  his  examination  of  old  records,  and  counts. 
may  state  they  correspond  in  substance  with  a  particular  record  which  has  Examination  of 
been  read,  without  going  through  the  whole  in  detail,  subject  however  to  reco'**** 
a  full  cross-examination.  (4) 

Notices  of  the  dishonour  of  bills,  notices  to  quit,  and  attorney's  bills  of  Notice  of  dis- 
charge  delivered  under  the  statute,  can  be  proved  by  secondary  evidence,  J°"  ^"'  biUs^of 
without  giving  a  notice  to  produce,  or  shewing  the  loss  of  the  original  costs. 
evidence.  (5) 

The  judges  will  take  judicial  notice  of  the  existence  of  facts  which  Mattku  ju- 
must  have  happened  according  to  the  constant  and  invariable  course  of  »»ci^^''^  J*®- 
nature(6);  of  the  public  laws  and  general  statutes  of  the  realm  (7);  the  Statutes  and 
privileges  of  the  king's  palaces  (8) ;  the  prerogative  of  the  crown  (9) ;  the  laws, 
rights  and  privileges   of  the  queen  (10);   ecclesiastical,   civil  (11),   and 
maritime (12)  laws;    chartered   franchises (13);   rights  of  peerage (1 4) ; 
the  general  customs  of  tJie  realm,  4s  the  custom  of  merchants  (15),  gavel-  Customs, 
kind  (16),    and    borough    English  (17);    the    ordinary   computation    of  Computation 
time(18);  the  fasts  and  festivals  (19),  whether  moveable  (20)  or  fixed,  ofti°»e. 
which  are  appointed  by  the  calendar ;  the  number  of  days  in  any  parti- 
cular mouth,  or  in  leap  year ;  the  coincidence  of  the  day  of  the  week 
with  that  of  the  year  (21);  the  beginning  and  end  of  term  (22) ;  the  time  of  King's  acces- 
the  king's  accession  (23) ;  the  commencement  of  a  session  of  parliament  (24) ;  ^'°"*  ^^' 
the  place  of  holding  parliament  on  any  particular  day  (^sy^  the  prorogation, 
sessions,  and  sittings  of  parliament  (26) ;  and  the  course  of  proceedings  (27) 
in  parliament,  either  before  one  of  the  houses  or  a  committee. 

The  judges  will  recognise  the  proceedings  of  the  common  law  courts  at 

(!)  Meyer  (^Assignees    of)    v.  Sefton,    2  .  (13)  Rex  y.  Lyme  JRepis,  Doug,  150. 

Stark.  274.  (14)  Hunter  y. Deloraine iLord),  Lom,49.; 

(2)  Robert*  v.  Doxortt  Peake's  N.  P.  C.  although  it  seems  the  courts  will  not  take 

116.  judicial  notice  of  a  plaintiff  being  an  Irish 

(S)  Furneu  ▼.  Cope,  5  Bing.  114.  peer.     Nugent  (Lord)  t.  Hareourt,  2  Dowl. 

(4)  Rowe  V.  Brenton,  3  M.  &  R.  212.  P.  C.  578. 

(5)  Kine  v.  Beaumont,  3  B.  &  B.  288.  (15)  Ereikine(Sir  John)  y.  Murray,  2  1,(1. 
CoUutg  ▼.  Trtweek,  6  B.  &  C.  395.     Ackland  Raym.  1542. 

y.  Pearce,  2  Camp.  601.  (16)  CZement*  t.  Scudamore,  ibid.  1025. 

(6)  Rex  V.  Luffs,  8  East,  202.  Upon  the  (17)  Launder  v.  Brookt,  Cro.  Car.  562.; 
trial  of  an  issue  out  of  chancery,  that  part  of  but  not  of  particular  local  customs.  Wiltshire 
the  statute  of  frauds  which  directs  certain  y.  Lloyd,  Doug.  380. 

agreements  to  be  in  writing  will  be  judi-         (18)  Hoyie  v.  Comwallis(^Lord),  Sir.  SS7, 
cially  noticed  by  the  court       Bumand  v.         (19)  Harvy  v.  Broad,  2  Salk.  626. 
Nerot,  1  C.  &  P.  578.     The  production  of  a         (20)  Brough  y.  Perkins,  6  Mod.  81. 
deed  with  the  enrolment  indorsed  satisfies  an         (21 )  Page  y.  Faucet,  Cro.  Eliz.  227. 
ayerment  that  the  defendant  had  caused  a        (22)  Ettwick  y.  Cooke,  2  Ld.  Raym.  1557. 

memorial  to  be  enrolled.     CompUm  y.  Chand-  Hanson  y.  Shaekelton,  4  Dowl.  P.  C.  48.     1 

less,  4  £sp.  N.  P.  C.  18.  H.  8c  W.  542. 

(7)  Bull.  N.  P.  222.  (23)  Holman   y.  Burrow,    2  Ld.  Raym. 

(8)  Elderton*sease,2ljd.Rajm.9BO.  794. 

(9)  Ibid.  (24)  Birt,  q.  t.y.  hothwdl,  1  ibid.  343. 

(10)  Ibid.  (25)  Ibid.  210. 

(11)1  Rol.  Abr.  Court  (D. ).  530.  (26)  Rex  v.  mide,  I  Ley.  296. 

(12)  Chandler  y.  Grieves,  2  Hen.  Black.         (27)  Lake  y.  King,  I  Saund.  131. 
606.  It. 
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Primary        Westminster  (1),  the  court  of  Chancery  (2)9  the  courts  of  the  counties 
Etidwick.      palatine  (3),  the  prerogative  court  of  the  archbishop  of  Canterbury  (4), 


Proceedings  of   and  the  Other  courts  of  general  jurisdiction  (5) ;  the   known  diyisions 
all  courts  of       ^f  the  kingdom  into  counties  (6)  and  dioce8es(7),  and  the  extent  of  a 

general  J uns-  /«\ 

diction.  port  (8) 

Divisions  of  the       Public  matters  recited  in  acts  of  parliament  (9)9  royal  proclamations  (10)> 

kingdom.  q^  other  public  documents  published  by  competent  authority. 

Public  matters       ^  ^ar  between  foreign  countries  must  be  proved ;  but  the  courts  take 

recited  m  acts     ...  x-  » 

of  parliament,    judicial  notice  of  a  war  in  which  this  country  is  engaged.  (11) 
royal  proclam-        Thus,  the  court  will  take  judicial  notice  that  a  war  exists  between  this 

country  and  a  foreign  state,  which  war  is  recognised  in  different  acts  of 

parliament;    and    therefore  an   allegation  to   that  effect    need    not  be 

proved.  (12) 

Original  Evi- ,      When  the  production  of  evidence  indicates  the  existence  of  other  evi- 

AVAiLABLR.         deuce  of  a  more  original  character,  still  if  it  can  be  shewn,  that  the  better 

evidence  is  not  attainable,  the  principle  of  the  rule  as  to  the  production  of 

the  best  evidence  will  not  apply. 

Inscriptions.  Thus,  inscriptions  on  walls  and  fixed  tables  do  not  admit  of  being  proved, 

Missing  docu-    otherwise  than  by  secondary  evidence  (13) ;  and  it  is  in  general  permitted  to 

ments.  ^-^^  secondary  evidence  of  documents,  where  they  are  destroyed  and  lost, 

or  where  they  are  in  the  possession  of  an  adversary  who  refuses  to  prodaee 

them,  or  are  not  available  in  consequence  of  some  reason  of  public  policy, 

or  of  consideration  for  the  interest  of  witnesses. 

Inscriptions  on  ■     Inscriptions  on  flags  and  banners,  which  have  been  exhibited  to  public 

neS  *"     *°*     ^^^^*  can  be  proved  by  eye-witnesses  speaking  to  what  they  had  seen  on 

the  occasion,  because  <<  they  are  the  public  expression  of  the  sentiments  of 
those  who  bear  and  adopt  them,  and  have  rather  the  character  of  speeches 
than  of  "writings."  (14) 
Resolutions  So  likewise  resolutions  read  at  a  public  meeting  can  be  proved  by  parol 

meetfng  proved  evidence,  because  it  is  shewing,  not  what  the  paper  contained,  but  what  one 
by  parol.  person  proposed,  and  what  the  meeting  adopted ;  in  fact,  to  prove  the  trans- 

actions and  general  conduct  of  the  assembly  (15) ;  and  in  the  case  of  printed 
documents,  all  the  impressions  are  originals,  and  are  evidence  against  a 
person  who  adopts  the  printing  by  taking  away  copies.  (16) 
B^olutions  at  jf  a  paper  have  been  delivered  by  the  defendant  to  a  person  pre- 
sent at  a  meeting,  as  a  copy  of  certain  resolutions  about  to  be  proposed 
and  read,  and  which  was  proved  to  correspond  with  the  resolutions  after- 
wards proposed,  it  is  receivable  as  evidence  of  those  resolutions,  without 
proof  of  any  previous  notice  to  the  defendant  to  produce  the  paper  from 
which  the  resolutions  were  supposed  to  be  read,  because  such  paper,  as 


(1)  Pugh  v.  Bobin$oih  1  T.  R.  118.     E»i-  (10)  Bex  v.  SmUoh,  4  ibid.  532. 

wick  y.  Cooke,  2  Ld.  Raym.  1557.     Land's  (11)  Dolderv,  BunHnji/uld {Lord), llYa, 

COM,  2  Co.  16.  292. 

(2)  Weaver  v.  Clifford,  Cro.  Jac.  5.  (12)  Rex  v.  De  Berenger,  S  M.  &  &  67. 
(S)  Peacock  v.  Bell,  I  Saund.  74.  (13)  Doe  d.  Coyle  y.  Coie,  6  C  &  P.  360. 

(4)  Harrison's  £v.  3  cit  1  Ford.  446.  Bex  v.  Furaey,  ibid.  81. 

(5)  Gryjffyth  v.  JcnkiM,  Cro.  Car.  179.  (14)  Bex  ▼.  Hunt,  3  B.  &  A.  574. 

(6)  2  Inst.  557.  (15)  31  Howell's    St  Tr.   672.     Rex  t. 

(7)  Adanu  v.  Savage,  2  Ld.  Raym.  854.  Moors,  6  J^ast,  420.  n. 

(8)  Anon.  1  Chitt.  31.  (a.)  (16)  Bex  v.  Wataou,  2  Stark  129. 

(9)  Bex  V.  De  Berenger,  3  M.  &  S.  67. 


a  meeting. 
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^a^^ainst  the  party  himself  to  whom  it  applied,  is  the  best  evidence  that  could      Primart 


produced.  (1) 


Evioxvcc. 


3.  Secondary  Evidence.  Sxcondart 

Evidence. 

I.  Generally.  Genxrallt. 

Secondary  evidence  is  admissible  where  primary  evidence  cannot  be  ac-   Admissible 
quired.    Thus,  if  writings  be  in  a  foreign  country,  and  not  legally  remove-  ^*?^''c  pnmary 
able  from  their  place  of  deposit,  secondary  evidence  of  their  contents  is  \^  acquired, 
admissible.  (2)     So,  if  the  non  production  of  an  instrument  be  privileged  Privileged. 
on  grounds  of  public  policy,  as  in  the  case  of  attorney  and  client  (3) 

It  has  been  questioned,  whether  degrees  of  secondary  evidence  exist  (4) :  Degrees  of  se. 
thus,  it  has  been  considered,  that  an  abstract  of  a  deed  would  not  be  the  best  ^^^  ^^' 
secondary  evidence,  and  that  if  a  copy  of  it  be  proved  to  be  in  existence,  it 
might  have  been  necessary  to  give  notice  to  produce  the  copy.  (5) 

Where  a  defendant  had  given  notice  to  a  plaintiff  to  produce  a  letter  of 
which  he  had  kept  a  copy,  and  the  letter  was  not  produced,  parol  evidence 
of  its  contents  was  held  to  be  admissible^  and  that  he  was  not  bound  to  put 
in  the  copy  (6);  Mr.  Justice  Parke  observing,  "  There  are  no  degrees  in 
secondary  evidence.  If  there  had  been  a  duplicate  original,  it  might  have 
been  different." 

Entries  by  deceased  clerks,  purporting  to  be  copies  of  letters,  where  it  Entries  by  a 
has  been  the  duty  of  the  clerks  to  see,  that  the  letters  copied  by  them  are  *l®<^®*^  «^®'k. 
sent  by  the  post,  are  secondary  evidence  of  the  contents  of  the  letters,  and 
also  amount  to  proof  of  the  fact  of  sending  the  letters.  (7) 

Where  a  deed  proved  to  be  in  possession  of  the  opposite  party  is  not  pro-  A-rTEflTBD  In- 
duced upon  a  notice  to  quit,  the  person  giving  the  notice  may  give  parol  "*"**"*''^- 
evidence  of  the  contents,  without  calling  the  subscribing  witness.  (8) 

But  if  an  instrument  be  destroyed,  and  the  witness  be  known,  he  must  be  When  requisite 
called.  (9)  *****  witness 

Where,  however,  a  plaintiff  declared  on  a  lost  bond,  and  a  witness  stated,  called, 
that  names  of  subscribing  witnesses  were  in  the  bond,  but  that  he  did  not 
know  the  names,  the  plaintiff  recovered  without  calling  either  of  such  wit- 
nesses. (10) 

If  a  document  be  traced  into  the  possession  of  one  of  the  parties  to  a  suit.  Where  second' 

'A  C 

it  is  not,  after  notice  to  produce  it,  essentially  requisite  to  prove  its  contents  *n^nltrum *  t 
by  an  examined  copy.   Thus,  in  Pritt  v.  Fairclough  (11),  where  the  defend-  not  required  to 
ants  had  acknowledged  they  had  received  a  letter  of  a  particular  date  from  ^  proved  by 

an  examined 

the  plaintiff,  which  upon  notice  they  did  not  produce  at  the  trial,  it  was  held,  copy. 

(1)  Rex  ▼.  HwU,  3  B.  &  A.  568.  572.  of\  6  T.  R.  236.  Bull.  N.  P.  254.  (a.)  Per 
Waim's  owe,  32  Howell's  St  Tr.  68.  83.  Best  C.  J.  in  Munn  ▼.  Godbold,  3  Bing.  294. 
256,  257.  Doe  d.  CoyU  (  OerK)  v.  CoU,  6  C.  &  P.  369. 

(2)  AUvon  V.  Fumiva^  1   C.   M.   &  R.  (6)  Brown  v.  Woodman,  6  C.  ft  P.  206. 
277.  (7)  Pritt    v.   Fairdough,  3  Camp.   305. 

(3)  ilfitov.  Odtfy,  6C.  &P.  732.  Marston  Hagedom  v.  Reid,  ibid.  377.  Tooiey  v. 
y.  Downn,  1  A.  &  £.  31.  WUliams,  M.  &  M.  129. 

>    (4)  Brmn  v.  Woodman,   6  C.  &  P.  206.  (8)  Cooke  v.  Tantwdl,  8  Taunt  450. 

Doe  d.  Ro¥^andMon  t.  Wtdnurright,  5  A.  &  £.  (9)   GWin  v.  Smither,  2  Stark.  528. 

52a  (10)  ireebn^v.^aa;Peake*8£Y.  App.  82. 

(5)  Vide  etiam  Rex  y.  Cattieton  {Inhob.  (11)3  Camp.  305. 
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SscoiroA&T 
EriDiNci. 


Judgment  of 
Lord  Ellen- 
borough  in 
Pritt  ▼.  Fair- 
dough. 


ANCIKIfT 

Writinos. 


Judgment  of 
Lord  Redes- 
dale  in  BuUen 
y.  Michd, 


that  an  entry  by  a  deceased  clerk  of  the  plaintiff's  in  a  letter  book»  profes- 
ing  to  be  a  copy  of  a  letter  of  the  same  date  from  the  plaintiff  to  tbe 
defendants,  was  admissible  evidence  of  the  contents  of  the  letter,  on  proof: 
that  according  to  the  plaintiff  s  course  of  business,  the  letters  which  he  wrote 
were  copied  by  this  clerk,  and  then  sent  off  by  the  post,  and  that  in  otha* 
instances  the  copies  so  made  by  the  clerk  had  been  compared  with  tlie  ori- 
ginals, and  always  found  coiTect(l);  Lord  Ellenborough  obsenring,  *'Tke 
rules  of  evidence  must  expand  according  to  the  exigencies  of  society :  this 
entry,  I  think,  is  reasonable  evidence  to  prove  the  contents  of  the  letter 
of  the  18th  Dec.  1807,  which  the  defendants  acknowledge  they  received, 
and  which  they  do  not  produce  upon  a  notice  for  that  purpose.  We  know 
it  is  the  habit  of  merchants  to  keep  such  a  book ;  and  a  witness  has  sworn, 
that  the  book  in  question  was  kept  with  great  punctuality.  Therefore,  if 
the  entry  in  the  clerk's  handwriting  were  not  admitted,  there  would  be  no 
way  in  which,  the  most  careful  merchant  could  prove  the  contents  of  a  letter 
*  after  the  death  of  his  entering  clerk.  I  will  therefore  allow  the  entry  to  be 
read  as  prima  facU  evidence,  and  the  defendants  may  rebut  it  by  producing 
the  original." 

Ancient  entries  made  by  the  monks  of  an  abbey,  relating  to  an  endow- 
ment by  them  of  a  vicarage  (whether  perfect  or  not)»  are  good  evidenee 
{quantum  valeant)  of  their  subject-matter,  although  such  entries  be  mixed 
with  extraneous  memoranda,  and  the  book  be  not  confined  or  appropriated 
to  subjects  eju9dem  generis.  And  being  admitted,  they  may  be  read 
throughout,  for  the  purpose  of  proving  any  thing  which  is  material  to  the 
issue,  provided  it  is  relevant,  although  it  go  to  affect  third  persons,  who  were 
not  privy  to  it,  and  could  have  had  no  cognisance  of  the  matters  to  which 
it  relates. 

It  was  also  held,  that  the  foregoing  book  was  in  the  proper  custody  to 
make  it  evidence,  it  being  in  the  possession  of  an  owner,  who  was  so  Ihr 
connected  with  the  abbey  as  to  be  possessed  of  some  part  of  the  former 
estates  of  the  monastery ;  although  no  part  of  such  estate  ^vas  situated  in 
the  parish  in  which  the  question  between  the  parties  to  the  suit  arose: 
and  that  the  objection  of  res  inter  alios  acta  was  not  applicable  to  such 
entries  and  book  when  offered  to  furnish  a  counter  presumption,  in  order 
to  rebut  a  presumption  raised  by  the  other  side  (2) ;  Lord  Redesdale  ob- 
serving (3),  '*  That  the  original  instruments,  if  they  could  have  been  pro- 
duced, would  have  stood  on  the  same  ground  as  the  taxation  of  Pope 
Nicholas,  inquisitions  on  the  writ  of  ad  quod  damnum^  and  a  variety  of 
similar  evidence,  from  which  the  jury  may  draw  their  inference.     The  only 
question  then  is,  whether  the  entries  in  this  book  are  evidence  of  these  two 
instruments.    If  the  originals  could  be  produced,  these  entries  would  not  be 
evidence.     But  search  has  been  made,  and  the  originals  cannot  be  found ; 
and  if  we  shut  our  eyes  to  that  sort  of  inferior  evidence  in  cases  where  no 
other  can  be  had,  we  shall  continually  do  injustice.     The  best  evidence 
is  often  lost  through  carelessness,  the  injuries  of  time,  and  various  other 
circumstances;   and  secondary  evidence  is  then  admitted,  to  raise  pre- 


(1)  Per  Lord  Ellenborough  in  Pritt  t.  4  Dow,  298.      WdUgy  v,  Brawnhait  13  Price, 
Fairdouffhf  S  Camp.  305.,  vide  etiam  Roberts  507,  508. 

V.  BradMhaw,  1  Stark.  28.  (3)  4  Dow,  324.     2  Price,  478. 

(2)  BuUen  t.  Michel  (^Gerk),  2  Price,  399. 
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sumption  or  inference,  where  no  direct  evidenoe  can  be  had.    This,  then,  is      S«coNDAaT 

the  next  best  evidence ;  and  perhaps  evidence  still  more  inferior  might  have         ^'°"'^'' 

been  admitted,  if  this  could  not  have  been  produced.    This,  however, 

appears  to  be  the  best,  after  the  originals.     For  thesetwo  instruments  seem 

to  have  been  copied  by  a  person  employed  for  the  purpose,  probably  one  of 

the  monks,  and  deposited  among  the  muniments  of  the  abbey,  because  it 

was  important  for  the  interests  of  the  abbey  that  the  instruments  should  be 

preserved ;  and  from  the  same  reason  it  might  be  presumed,  that  they  were 

faithful  copies ;  at  least  there  appeared  to  have  existed  no  motive  to  make 

them  otherwise,  and  they  were  found  in  a  situation  where  they  were  likely 

to  be  kept." 

An  examined  copy  of  the  enrolment  of  a  bargain  and  sale  of  freehold  in  Emrolmknt  or 
lands,  pursuant  to  the  stat.  of  Henry  8.,  is  as  good  evidence  as  an  examined  ^  ^^g °^b*' 
copy  of  the  original  itself;  and  where  the  original  is  wanting  (as  where  it 
has  been  lost  or  destroyed,  or  where  different  parcels  of  land  are  comprised 
In  the  same  indenture,  and  afterwards  devised  to  different  persons)  (1),  a 
copy  of  the  enrolment  signed  by  the  proper  officer  who  has  the  custody  of 
the  enrolment,  and  proved  by  oath  to  be  a  true  copy,  will  have  the  same 
force  and  effect  as  the  original  itself  would  have  had  if  produced. 

An  enrolment  in  the  office  of  the  duchy  of  Cornwall  of  a  lease  purport- 
ing to  be  granted  by  the  king,  vacante  duccUUy  is  primary  evidence  of  such 
lease.  (2) 

So  is  an  enrolment  of  a  lease,  purporting  to  be  granted  by  the  duke  of 
Cornwall.  (3) 

But  a  copy  of  the  enrolment  of  a  bargain  and  sale  of  a  chattel  interest,  or 
of  any  other  deed  enrolled  for  safe  custody,  is  not  admissible  in  evidence, 
except  as  against  the  party  acknowledging  the  deed,  or  persons  claiming 
under  him ;  and  against  such  party,  and  against  all  claiming  under  him,  an 
examined  copy  of  the  enrolment  of  any  deed  is  admissible,  and  equivalent 
to  an  examined  copy  of  the  original  deed.  (4) 

Counterparts  of  old  leases  from  the  repository  of  a  lord  of  a  manor  are  Counterparts 
evidence  of  the  demise  of  premises  without  proof  of  enjoyment.  (5)  ^^  ^^^  leases. 

Though  there  are  more  parts  of  a  deed  than  one,  which  is  in  the  defend- 
ant's possession,  but  wh#  does  not  produce  it  after  notice,  the  plaintiff  is 
not  obliged  to  produce  in  evidence  one  of  the  originals,  but  may  give  a 
copy  in  evidence.  (6) 

If,  as  secondary  evidence  of  the  contents  of  the  deed,  the  draft  be  given   Drafts  of  deeds. 
in  evidence,  and  in  the  draft,  words  be  abbreviated,  which  in  the  setting  out 
of  the  deed  in  the  indictment  are  put  in  words  at  length,  it  will  be  for  the 
jury  to  say,  whether  they  think  the  words  abbreviated  in  the  draft  were  in- 
serted at  length  in  the  deed  itself.  (7) 

The  enrolment  of  a  lease  under  stat.  1  &  2  Geo.  4.  c.  52.  s.  8.,  which  enacts  Enrolment  of 
that  a  deed  so  enrolled  «*  shall  be  as  Igood  and  available  in  law,  and  of  the  ^^*®  ^^^^^^ 

stat  I  &  2  Geo* 


4.  c.  52.  s.  8. 


(1)  Stat.  10  Anne,  c.  18.  s.  3.  Bull.  N.  P.  255.  (a.),  256.  (a.)     Co.  Litt. 

(2)  Rowe  y^Brentimy  S  M.  &  R.  214.     8  225.  (b.)      Olive  v.  Gwyn,  Hardr.  119. 

B.  &  C.  765.  (5)   Clarkson  v.  Wbodhouse,  3  Doug.  189. 

(3)  Ibid.  ST.  R.  412.  n. 

(4)  Phillipps*  Ev.  689,  696.,  et  vide  etiam  (6)  Doxon   v.  Haigh,   1  Esp.  N.  P.  C. 
Gilb.  Ev.  86,  87.       Garrick  v.  JFillianu,  3  409. 

Taunt.  544.     Baikie  v.  CkandUst,  3  Camp.  (7)  Rex  y.  Hunter,  4  C.  &  P.  128. 
21.      Taylor  v.  Jones,    1   Ld.    Raym.   746. 
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deed. 
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Probate  of  will. 


like  force  and  effect  in  all  respects,  as  if  the  same  had  been  enrolled  in  anj 
of  his  majesty's  courts  of  record  at  Westminster,  or  as  if  a  memorial  of  anj 
such  deed  had  been  entered  or  registered  in  the  office  or  offices  appointed 
for  registering  deeds  and  other  conveyances  of  lands  and  tenements  in  the 
counties  in  which  the  same  are  situate,"  is  not  admissible  as  evidence  of  the 
deed,  without  proof  of  the  execution.  (1) 

An  examined  copy  of  the  registry  of  a  deed,  in  the  registry  of  the  county 
of  Middlesex,  is  admissible  as  secondary  evidence  of  its  contents.  (2)  But 
the  memorial  of  a  conveyance  that  has  been  registered,  is  not  evidence  of  the 
contents  of  such  conveyance,  unless  notice  have  been  served  upon  the  op-' 
posite  party  to  produce  the  conveyance.  (3) 

In  an  action  against  A.  and  B.  as  executors,  A.  had  suffered  judgment 
by  default  The  probate  of  the  will  was  produced,  and  notice  had  been 
given  to  both  the  defendants  to  produce  a  receipt  which  had  been  given  to 
A.  as  one  of  the  executors: — It  was  held,  that  if  it  was  not  produced, 
secondary  evidence  might  be  given  of  its  contents^  and  that  A.'s  having  saf> 
fered  judgment  by  default,  made  no  difference.  (4) 


Deeds  lost  or 

DESTB07ED. 

^Evidence  may 
be  given  of  the 
contents  of  a 
lost  deed. 


The  best  evi^ 
dence  of  the 
loss  of  the  ori- 
ginal document 


II.  Deeds  lost  or  destroyed. 

Evidence  may  be  given  in  the  best  manner  possible  of  the  contents  of  a 
deed  lost  or  destroyed,  if  it  be  first  proved^  that  the  deed  existed,  and  was 
lost.  (5) 

But  <^  the  degree  of  diligence  to  be  used  in  searching  for  a  deed,  must 
depend  on  the  importance  of  the  deed,  and  the  particular  circumstances  of 
each  case."  (6) 

Where,  on  the  second  trial  of  a  cause,  a  witness  stated,  that  he  had,  on  the 
argument  for  the  new  trials  handed  a  document  to  one  of  the  learned  judges, 
and  had  not  since  seen  it,  or  been  able  to  find  it,  secondary  evidence  was 
received  of  its  contents,  without  any  search  for  it  having  been  made  at  the 
chambers  of  the  learned  judge,  the  presumption  being,  that  his  lordship  had 
returned  it  to  the  party  who  produced  it.  (7) 

In  replevin  the  defendants  avowed  for  a  distress  for  poor's  rates : — It  was 
held,  that  one  of  the  defendants  having  acted  as  overseer  of  the  poor  was 
primd  facie  evidence  that  he  was  so ;  and  that  to  let  in  secondary  evidence 
of  his  appointment,  it  was  sufficient  proof  of  loss  that  a  witness  stated  that 
he,  at  the  desire  of  the  attorney,  had  applied  to  the  defendant  for  his 
appointment,  and  that  he  said  that  he  had  lost  it,  without  proving  any 
search  made.  (8) 

Upon  the  principle,  that,  to  let  in  secondary  evidence,  the  best  evidence 
of  the  loss  of  the  original  document  that  the  case  admits  of  ought  to  be 
given,  it  was  held,  if  a  party  has  delivered  a  letter  to  his  daughter,  and  pre- 


(1)  Jenkint  v.  BiddulpK  R.  &  M.  339. 

(2)  Doe  d.  UbeU  v.  iTOaer,  2  C.  &  P. 
289. 

(3)  Motton^  q.  U  V.  Hani;  2Esp.N.  P.  C. 
549. 

(4)  Beckwuh  v.  Benner,  6  C.  &  P.  681. 

(5)  Ty»$en  y.  Oarkej  Lofft,  496.     S.  C. 
not  S.  P.  3  Wils.  419.     1  W.  Black.  941.    " 


(6)  Per  Best  C.  J.  in  GvBy  v.  Exeia- 
(Bishop  of),  4  Bing.  298.,  et  vide  Rex  ▼. 
Stourbridge  (Inhab.  of),  8  B.  ilc  C  98. 
J^Gahey  t.  Alston,  2  M.  &  W.  386. 

(7)  DeaeoH  ▼.  fWIZer,  6  C.  &  P.  74. 

(8)  Bristol  (Governor,  |rc  of  Bm/t)  ▼. 
Wait,  ibid.  591. 
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viotisly  to  the  trial  a  witness  has  made  diligent  search  for  ii^  assisted  l^  the      Skcondakt 
daughter,  and  could  not  find  it,  it  is  not  evidence  of  loss  to  let  in  proof  of 


its  contents  without  calMng  the  daughter ;  but  if  the  party  had  kept  it  in  his  ^^^h  the  case 

own  custody,  and  had  set  a  person  to  search  who  could  not  find  it  in  any  of  ^  |^  gWen/ 

the  places  where  letters  were  kept,  that  would  be  sufficient  (1)    If  the  pjope,  custody 

question  be  respecting  an  expired  lease,  the  muniment  chest  of  the  lessor  for  expired 

and  his  assigns  is  the  proper  custody  for  such  an  instrument  (2)'  ^®*^* 

Parol  evidence  of  an  order  of  removal,  proved  to  be  lost,  is  sufficient.  (3)  Parol  eTidence 

In  order  to  prove  payment  of  the  bond  debts  of  an  intestate,  which  of«nofderof 

*   •'  ,       rexDoyai*. 

bonds  were  stated  to  have  been  burnt  on  satisfaction  of  such  debts,  the 
existence  of  the  bond«  must  be  proved  by  calling  the  attesting  witness.  (4) 
But  where  a  bond  is  lost,  and  the  plaintiff  does  not  know  who  the  sub-  lost  honds^ 
acribing  witnesses,  are,  he  may  call  another  person.  (5) 

Where  the  plaintiff  declared  on  a  bond  with  a  proferts  to  which  n&n  est 
factum  was  pleaded,  secondary  evidence  of  the  bond  by  means  of  a  copy^ 
and  shewing  that  the  defendant,  had  taken  away  the  original,  and  before 
action  brought  said  he  had  burnt  it,  was  considered  not  to  be  sufQcient  to 
sustain  the  declaration.  (6) 

In  an  action  for  a  malicious  arrest,  where  parol  evidence  was  given  of  tlm  F^i^l  evidence 
loss  of  the  information  and  warrant  upon  which  the  plaintiff  was  arrestecl)  ^^  i^fomioion 
it  was  held,  that  the  plaintiff  was  at  liberty  to  go  into  secondary  evidence  and  warrant  in 
of  their  contents ;  and  such  evidence  having  been  rejected  at  Nbi  Prius,  the  *  ™«i*«o"«  "- 
court  ordered  a  new  trial,  but  without  costs.  (7) 

It  is  not  requisite  to  establish  a  sufficient  search  to  negative  every  possi*  Not  requisite 
hility  of  an  instrument  being  in  esse ;  nor  is  it  necessary  that  the  search  J^ffl^nt«uch 
should  have  been  within  two  or  three  years,  or  made  for  the  purpose  of  the  to  negative 
cause  (8) ;  if  eveiy  reasonable  probability  that  nothing  is  suppressed  be  e^ery  possibi- 
negatived,  it  will  suffice.  (9)  b^L«^  Wng 

In  order  to  establish  a  settlement  by  apprenticeship,  it  was  proved^  that  «>i  es«e. 
the  indenture  was  only  of  one  part,  and  that  upon  application  to  the  pauper  Settlement  by 
who  was  then  ill,  and  died  soon  afterwards,  to  know  what  had  become  of  it^  *PP^^  '       P* 
he  declared,  that  when  the  indenture  expired,  it  was  ^ven  tahim,  and  he  burnt 
it  long  since ;  and  it  was  also  proved  that  inquiry  was  made  of  the  executrix; 
of  the  mastei%  who  said  that  she  knew  nothing  about  it: — It  was  held,  that 
this  proof  was  sufficient  to  let  in  parol  evidence  of  the  contents  of  the  in-* 
denture  (10) ;  Lord  EUenborough  observing,  <<  The  making  search  and  using  Judgment  of 
due  dili^^ce  are  terms  applicable  to  some  known  or  probable  place,  or  person,,  Lord  Ellen- 
in  respect  of  which  diligence  may  be  used.    If  what  the  pauper  said,  vrh&o,  ^  ^^ton(i^ 
he  was  inquired  of,  was  not  admissible,  then  the  indenture  is  not  traced  inta  hdb,  of). 
his  hands,  and  being  fundus  officio^  there  was  no  particular  reason  why  it 
should  be  with  him.    If,  on  the  other  hand,  what  he  said  was  admissible, 
then,  although  it  may  not  amount  to  proof  of  the  fact  that  the  indenture 
was  destroyed  by  him,  yet  it  may  be  so  far  evidence  as  to  afford  a  reason 
why  further  search  was  not  made  with  him.    Suppose  this  had  been  an  in-* 

# 

(1)  FarMiu  v.  Cobhet^  1  C.  &  P.  883.  (6)  Smith  v.  Woodward^  4  East,  585«     1 

(2)  FUuBttm  V.  Dcan^  5  M.  &  R.   1.     10     Smith,  212. 

B.  &  C.  17.  (7)  Freeman  v.  ArktU,  8  D.  &  R.  669.    2 

(3)  Rtx  V.  MgUmtngham  (Inkak  of),  6     B.  ft  C.  494.     1  C.  &  P.  135.  326. 

T.  R.  566.  (8)  Fitz  V.  RahbiU,  2  M.  &  Rob.  60. 

(4)  Gmia  V.  SmUher^  2  Stark.  528.  (9)  Af  GoAcy  v.  AUUm^  2  M.  &  W.  206. 

(5)  Keding  v.  BoOj  Peake's  Add.  Cas.  88.        (10)  i{exv.Mbftoii(/nAa5.o/),4M.&S.48. 
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qniry  of  a  merchant  for  some  commercial  purpose^  and  he  had  given  a 
lar  answer,  would  it  not  have  been  sufficient  ?  It  is  like  a  non  production 
upon  request,  and  the  party  accounts  for  it.  Not  that  I  mean  to  pronomioe 
that  this  was  evidence  of  the  fact  of  the  indenture  having  been  hnnit  by  Hie 
pauper ;  though  there  might  be  some  ground'  for  saying  that,  as  tiie  pander 
was  perfectly  free  from  all  interest,  he  had  no  bias  to  make  the  dedbmaon 
he  did.  But  without  giving  it  such  an  eflbct,  it  is  evidence  that  sodk 
information  was  obtained  as  precluded  the  necessity  of  any  farther  eeareh 
in  that  quarter,  and  discharges  the  parties  of  any  laches  in  not  making  it." 

Where  it  is  the  duty  of  a  party  in  possession  of  an  instrument  to  depont 
it  in  a  particular  place,  if  it  be  not  found  there,  the  presmnptioa  is,  that  it 
is  destroyed. 

The  mother  of  a  pauper  stated,  that  about  twenty-^oar  years  prenonsly, 
she  had  received  money  from  the  parish  officers  of  8,  to  put  her  mm  out 
apprentice,  which  she  did  accordingly ;  that  she  had  given  the  indentme 
to  certain  persons  who  were  dead,  and  she  did  not  know  whetlier  tliey 
had  left  any  wilL  Evidence  was  then  givmi  that  search  had  been  Bade 
in  the  parish  church  of  S.  for  the  indenture,  and  that  it  oould  not  be  fonnd: 
— It  was  held,  that  as  it  was  the  duty  of  the  overseers,  if  the  indenture  had 
eome  into  their  possession,  to  deposit  it  in  the  parish  chesty  therelore  the 
presumption  was,  that  it  had  been  lost  or  destroyed ;  and  that  seoMidary 
evidence  of  the  execution  and  contents  of  the  indenture  was  admisaiWe.  (1) 

The  master  of  an  apprentice  having  had  the  indenture  in  his  poflseaBJon, 
failed  in  business,  and  an  attorney  took  the  management  of  his  affains  and 
custody  of  his  papers,  which  he  inqiected,  but  did  not  find  the  indentoie: 
•—It  was  held,  that  this,  after  the  master's  death,  was  a  sufficient  case  to  let 
in  secondary  evidence  of  the  indenture,  though  his  widow  was  living,  and 
no  inquiry  had  been  made  of  her  respecting  it.  (2) 

An  unsuccessful  search  for  the  appointment  of  overseen  for  1808,  made 
in  the  parish  chest,  and  among  the  papers  of  B.,  deceased,  who  had  acted 
as  executor  to  A.,  the  overseer  of  that  year,  is  suffidient  prirndfaeie  evidence 
of  the  loss  of  the  appointment  to  let  in  parol  evidence  of  its  contents,  with- 
out producing  the  probate  of  the  will  of  A.  or  of  B.  (8) 

But  in  Rex  v.  Eawden  (4),  in  which  the  i^pellants  against  an  order  of 
removal  relied  upon  the  settlement  of  a  deceased  party  by  apptentioeBhqp; 
and^  to  let  in  parol  evidence  of  the  indenture,  they  called  the  widow  of  the 
deceased,  who  stated  that  her  husband,  in  his  kst  illness,  told  her  that  he 
received  his  indentures  from  his  master  at  the  end  of  his  apprenticeship^  and 
wore  them  out  in  his  pocket ;  the  court  held,  that  without  ftirther  proof 
of  inquiry  after  the  indenture,  evidence  of  this  conversation  was  not  admia* 
sible ;  and  they  refused  to  send  the  case  back  to  tiie  sessions'to  be  restated. 

The  presumption  is,  that  a  useless  instrument  will  be  destroyed  (5),  and 
proof,  by  a  witness,  that  the  paper  in  question  was  thrown  aside  as  useless, 
and  that  he  beUeva  it  to  be  lost  or  destroyed,  will  be  sufficient  to  let  in  s^ 
eondary  evidence ;  because  it  cannot  be  expected,  that  the  witness  should 
be  able  to  speak  with  more  confident  certainty  to  a  fact,  to  which  his  atten- 


(1)  Rex  ▼.  Stourbridge  (Inhab»  of),  8  B. 
&  C.  96.     S  M.  &  R.  4S. 

(2)  Rex  ▼.  Piddlehinion  {Inhab,  of),  S  B. 
&  Ad.  4Ga 


(S)  Rmx  v.  WiAerly,  4M.  &  R.  794. 

(4)  2  A.  &  £.  156.     4  N.&  M.  97. 

(5)  iV  Bayley  J.  in  J!^  t.  Farlagk,  6 
D.&R.153. 
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tion  would  not  be  particularly  drawn  at  the  time^  on  account  of  any  unpor<>      Skcovdaat 
tance  being  supposed  to  belong  to  it  (1)  ▼unNct. 


A  loss  having  been  settled  on  a  policy  of  insurance  against  fire  six  Policy  of  in- 
yean  ago,  the  plaintiff  in  an  action  for  a  libel  charging  him  with  fraud  "^'"'^^ 
respecting  such  loss,  not  being  able  to  produce  the  original  policy^  called 
the  agent  of  the  companyy  who  stated  that  the  policy  was  returned  to  him 
after  the  fire ;  and  that  on  the  loss  being  settled,  it  became  a  useless  paper ; 
it  was  also  pioyed^  that  it  waa  not  in  the  plaintiff's  possession,  although  a 
diligent  search  had  been  made  for  it  :-^It  was  holden,  that  this  evidence  was 
sufficient  to  entitle  the  plaintiff  to  give  secondary  evidence  of  its  contents.  (2) 

The  recital  of  a  deed  in  another  deed  is  evidence  of  the  recited  deed,  if  Recital  of  a 
the  original  be  lost,  against  tike  party  who  executed  tiie  reciting  deed,  or  a^'ev"^^ 
against  any  person  claiming  under  him  (3),  and  where  possession  has  gone  of  the  recited 
along  with  a  deed  many  years,  the  original  of  which  is  lost  or  destroyed,  ^^' 
an  old  oopy  or  abstract  may  be  given  in  evidence,  without  being  proved  to 
be  true,  because  in  such  case  it  may  be  impossible  to  give  better  evi- 
dence. (4) 

A  witness  proving  the  contentB  of  a  lost  writing,  may  assist  his  recol-  Memorandum 
lection  by  entries  in  his  memorandum  book ;  but  these  entries  are  not  in  ^'^^ 
themselves  admissible  as  evidence,  so  that  if  the  witness  has  not  the  memo- 
randum book  at  hand,  ready  to  be  produced,  no  objection  can  be  taken  on 
account  of  its  absence.  (5) 

Although  a  plaintiff  may  give  secondary  evidence  of  the  contents  of  a   Ivauvncixin 
written  paper,  if  the  person  in  whose  possession  it  was^  prove  that  he  had  ^^'"^  ^' 
made  diligent  search  for,  and  could  not  find  it  (6) ;  yet  he  is  not  at  liberty  "^^^  ge- 
to  give  secondary  evidence  of  the  contents  of  a  document  if  his  witnesses  condary  en- 
trace  it  to  a  person  who  is  not  connected  with  the  cause,  without  calling  ^°^  ?^^^ 
,J^  /^  ®   contents  of  a 

that  person.  (7}  docmnent  can- 

To  establish  a  settiement  by  apprenticeship,  it  was  proved,  that  the  in-  ^  ^  ff^^  ^ 
denture  was  of  two  parts,  that  one  had  been  destroyed,  that  the  other  had  ^^  wmeaojaa 
oome  to  the  hands  of  A.  B.,  who,  when  asked  for  it,  said  she  could  not-find  of  a  person  not 
it,  bat  A.  B.  was  not  subpoenaed,  and  upon  that  ground  the  evidence  was  ^^^^^  ^ 
deemed  insufficient.  (B) 

A  pauper  proved,  that,  on  the  expiration  of  his  apprenticeship,  his  master 
told  him  the  deed  was  in  the  possession  of  the  parish  officers.  The  latter 
proved,  that  they  had  searched  for  it  among  the  parish  papers,  but  could  not 
find  it ;  such  search  was  held  not  to  be  sufficient  to  admit  parol  evidence  of 
the  contents,  as  the  master,  who  was  alive,  ought  to  have  been  produced,  to 
prove  the  delivery  to  the  parish  officers.  (9)| 

A  person  to  whom  letters  required  to  be  produced  on  a  trial  were  written, 
said,  that  he  had  searched  in  a  particular  box  in  which  he  thought  he  had 
put  them,  without  being  able  to  find  them,  but  added,  that  he  thought  they 

(I)  i2e«Y./oAMOn,7£ast,66.     KemMtng^  (5)  JCnutN^ftw    v.  JnpKt,  8  East,   879. 

ttm  ▼.  /ff^b't,  8  East,  278.  S88.     Freeman  t.  289. 

AriO,  8  B.  &  C  494.  497.     Phillipp'^  Ev.  (6)  Harper  ▼.  Cook,  1  C.  &  P.  139. 

675,  676.  (7)  Freeman  v.  ArkeO,  2  B.  &  C  494.     1 

(8)  Brewiier  ▼.  Sewdl,  3  B.  &  A.  296.  C  &  P.  326. 185. 

(3)  Com.  Dig.  Evidence  (B.  5.).  Skip-  (8)  Bex  ▼.  CkuOetm  (InkeA.  of),  6  T.  R. 
vtM  T.  Shirlejff  1 1  Yes.  64.  Burnett  ▼.  Lyn^  236. 

5  B.  a  C.  601.  (9)  Bex  r.  Demo  {Inhab.  of),  7  B.  &  C. 

(4)  BnU.  N.  P.  254.     TMl  v.  Martin,  4    62a     1  M.  &  R.  294. 
CaiBp.  90. 

5s  2 


1524  EVIDENCE. 

SxcoNDAET     were  Bomewhere  in  his  possession^  but  he  had  not  searched  in  any  o&et 

EviDiKCK.      place  than  the  box : — It  was  held,  that  enough  had  not  been  done  to  let  in 

secondaiy  evidence  of  the  contents  of  the  letters.  (1) 

Pboof  «r  Where  an  agreement  on  unstamped  paper  has  been  destroyed,  no  parol 

evidence  can  be  giv«n  of  its  contents,  even  if  it  had  been  destroyed  by  the 

wrongful  act  of  the  party  who  takes  the  objection.  (2) 

An  unstamped  agreement  in  writing,  for  the  purpose  of  letting  a  tene- 
ment at  a  pertain  rent,  having  been  lost,  parol  evidence  of  its  contents  is 
Aot  admissible  to  shew  the  value  of  the  tenement.  (S) 
Where  two  Where  the  plaintiff  had  lost  his  part  of  an  agreement  under  seal,  after  it 

Srtniment  are  ^*^  ^'^^^  ^^^y  stamped,  and  at  the  trial  of  an  action  on  the  agreement,  the 
prepared,  but  defendant  upon  notice  produced  his  part  unstamped,  and  the  plaintiff  the 
^°'7^  draft  of  the  agreement  :-r-It  was  held,  that  the  defendant's  part  upstamped 

might  be  received  in  Evidence  (4) ;  but  he  is  not  compellable  to  talce  the 
unstamped  part,  subject  to  the  objections  that  may  be  made  to  it,  althongh 
Jbe  lias  given  notice  to  produce.  (5) 

If  two  parts  of  an  instrument  be  prepared,  but  only  one  stamped,  the 
party  having  the  custody  of  the  unstamped  part  may  give  secoedary  evid^oe 
pf  the  contents  of  the  agreement,  if  the  other  party  refuse  on  notice  to  pro- 
duce the  stamped  part  (6) 
When  an  in-     ^    Against  a  party  who  refuses  i(after  notice)  to  produce  aja  agreement,  it 
l^'^m'^to  ^^^  ^  presumed  that  it  is  stamped  (7) ;  but  the  party  refuaing  is  At  Uberty 
be  stamped*       to  prove  the  contrary.  (8) 


NcmcB  lo  FRO-  III.  Notice  to  produce  original  Insiruments. 

DUCK  ORiaiNAL  ' 

IxsTRUMSMTs.        jf  a  writtcu  documcnt  be  in  the  hands  of  the  opposite  party,  secondary 
When  rmqui-    evidence,  generally  speaking,  cannot  be  received  of  its  contents,  without 

proof  of  a  notice  to  produce  the  original 

An  examined  copy  of  a  letter,  containing  notice  of  the  dishonour  of  a  bill 

of  exchange  which  is  not  produced^  nor  the  subject-matter  of  action,  is  not 

admissible,  without  notice  to  produce  the  letter  sent.  (9) 
If  A.  be  surety  for  B.,  and  bind  himself  to  pay  to  C.  the  balance  of  an 

account  between  B.  and  C.  within  the  space  of  six  months  after  notice ; 

parol  evidence  of  such  notice  cannot  be  given  in  an  action  by  C.  against  An 

without  proof  of  the  usual  notice  to  produce*  (10) 
Where  there  is       This  rule  extends  to  cases  where  there  b  evidence  to  prove  the  deBtruO" 
prove  the  de-     *^^°  ®^  *"^  instrument ;  when  it  is  once  traced  to  the  hands  of  the  opposi^ 
■traction  of  an    party,  no  further  evidence  can  be  .given  of  it^  without  a  notice  to  pro* 

instrument.        4uce.(ll) 

(1)  BUghy.WellesIey,2C&F.4O0.  (7)  Crtqp  ▼.  ^ndersoM,  1  Stark.  35.  i^ 

(2)  Mippmer  y,  Wright  (  Clerk),  2  B.  ft  A.    y.  <^oodwin,  4  A.  &  £.  94. 
478.  (8)  Ibid. 

(S)  Six  y.  CattiB  Morton  (Inhab.  of),  3  (9)  Lanauxe  v.  Plalmer,  M.  ft  M.  15i. 

>ibid.  588.  (10)   Grove  v.  Waret  2  Stark.  174. 

(4)  Munn  v.  Godbold,  3  Bing.  292.    II  (11)  Doe  d.  JNUUipt  y.  Miarit,  3  ^-^^ 
Moore,  49.     2  C.  &  P.  97.  50.      Qwere,  Whether  the  proof  of  ^  ^ 

(5)  Ibid.  struction  would  not  ;)er  f0  establish,  ^  ^ 

(6)  ^ariioiMv.5i«y>,l  Taunt.  507.    Waller    adverse  party  could  not  comply  ^"*  ^ 
▼.  HorsfaO,  1  Camp.  501.  notice  to  produce,  and  that  oon«equeB«f» 

notice  would  be  practically  useless? 
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Tn  ejectment,  the  defendant  relied  upon  a  wiU,  on  the  cross-examination  iSecokda&t 
of  one  of  his  witnesses  he  stated,  that  about  a  fortnight  after  the  execution  EviD«ycE. 
of  the  will,  a  second  will  was  prepared,  which  had  come  to  the  possession 
of  the  defendant ;  the  plaintiff's  counsel  was  not  allowed  to  ask  whether 
the  latter  paper  was  duly  signed  by  three  witnesses,  and  whether  the 
testator  had  declared  it  to  be  his  last  will,  no  notice  to  produce  it  having 
been  given.  (1) 

If  from  the  nature  of  the  action  the  defendant  has  notice,  that  the  Whsm  kot  ri- 
plaintiff  means  to  chaise  him  with  the  possession  of  the  instrument,  a  notice  ^'''"™" 
to  produce  such  instrument  is  not  required  (2),  and  the  plaintiff  may  prove 
the  nature  and  description  of  the  document  by  secondary  evidence,  though 
the  defendant  offers  to  produce  it  (3) 

Notice  to  produce  a  written  demand  of  a  thing,  for  which  an  action  of  Action  of 
trover  is  brought,  is  unnecessary  (4):  thus,  in  trover  for  the  certificate  of  *'o^®'- 
a  ship's  registry,  the  certificate  may  be  proved  by  the  production  of  the  ^/P''  reglatrj. 
registry  from  which  it  was  copied,  though  no  notice  has  been  given  to* 
produce  the  certificate  itself.  (5) 

In  an  action  on  an  attorney's  bill,  it  is  not  necessary  to  give  notice  to  Attorney's  InlL 
produce  the  original  bill  delivered  to  the  party^  but  tibe  production  of  a 
duplicate  thereof  is  sufficient  (6) ;  nor  is  it  necessary  that  the  parties 
examining,  should  read  the  two  bills  alternately.  (7) 

Where  notice  of  the  dishonour  of  a  bill  of  exchange  has  been  given  in  Bill  of  ez- 
writing,  it  is  not  necessary  to  give  a  notice  to  produce  that  writing,  to  let  in  **""««• 
parol  evidence  of  its  contents.  (8) 

.  Where  an  assignment  has  been  executed  of  property  due  by  a  third  Deedofasugn^ 
person,  and  the  party  to  whom  the  assignment  is  made,  for  the  purpose  of  ™"^ 
giving  notice  to  such  third  person,  prepares  two  notices  at  the  same  time, 
which  he  signs,  and  serves  one  of  them  on  such  person :  if  an  acdon  be 
afterwards  brought  by  the  assignee,  he  can  give  in  evidence  that  notice 
which  he  retained,  without  notice  to  produce  that,  which  was  served  on 
the  other  person  (9); — in  fact,  it  may  be  considered  as  a  principle,  that 
where  a  notice  has  been  given  to  a  party  to  produce  an  instrument,  of 
which,  at  the  same  time,  another  copy  was  made,  it  may  be  given  in  evidence 
without  notice  to  produce  that,  which  is  in  the  other  party's  po88ession.(10) 

Sometimes  a  description  or  copy  of  writing  may  be  in  the  nature  of  Wak&c  Coft 
original  and  primary  evidence,  and  if  it  be  so,  notice  to  produce  is  not  re-  ^^  ^^^^^^^ 
quisite:  thus,  in  jRex  v.  Hunt  {\  I ),  parol  evidence  of  inscriptions  and  devices  okioikai,  avd 
on  banners  and  flags  displayed  at  a  meeting,  and  also  a.  copy  of  resolutions  'u>^kt  Eyi- 
delivered  by  one  of  the  defendants  to  a  witness,  as  resolutions  intended  to  °'^^^ 
be  proposed,  and  which  copy  corresponded  with  the  resolutions,  that  the 
witness  afterwards  heard  read  from  a  paper,  were  received  as  evidence,  no 
previous  notice  to  produce  the  banners  having  been  given. 

So  likewise  on  a  trial  for  administering  unlawful  oaths,  where  a  witness 

(1)  Doe  V.  Morris,  3  A.  &  £.  46.  (7)  Ilnd. 

(2)  ffow  V.  Hall^  14  East,  274.  (8)  Swrnn  v.  Lewis,  2  C.  M.  &  R.  261. 

(3)  Whitehead  v.  Scottf  1  M.  &  Rob.  2.  4  Dowl.  P.  C.  261.     Ackland  t.   Piarce,  2 

(4)  ffamnumd  t.  Plank,  Peake*s  Add.  Caa.  Camp.  601. 

90.     CoOing  t.  Treweek,  6B.&C.  394.     9  (9)  Surteesyr.HiU>bard,4'Esp.'S,P.C,203. 

D.  &  R.  456.     ScaU  t.  Jones,  4  Taunt  865.  (10)  GotHeb  y.Vanvers,  1  ibid.  455. 

(5)  Bvcher  v.  Jarrati,  3  B.  &  P.  143.  (11)  3  B.  &  A.  574. 

(6)  Fyson  t.  Ken^  6  C.  &  P.  71. 
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swore  to  the  language  of  the  oath  as  used  hj  the  prisonery  wliO  read  it 
from  a  paper,  it  was  held,  that  no  notice  to  produce  auch  paper  was  re- 
quired. (1) 

If  a  fraudulent  possession  of  a  written  instrument  hare  been  aoqoired,  no 
notice  to  produce  is  requisite :  thus,  where  a  witness  was  called  on  the  put 
of  the  defendant  to  produce  a  letter  written  to  him  bj  the  plaintiff,  and  it 
appeared,  that  after  the  commencement  of  the  action  he  had  given  it  to  tiie 
plaintiff,  und^  such  circumstances,  though  a  notice  to  produce  had  not  been 
given,  parol  evidenee  of  the  contents  was  admitted,  because  the  paper  be- 
longed to  the  witness,  and  had  been  secreted  in  fraud  of  the  ndpcetuu  (9) 

Notice  to  produce  is  not  required,  where  the  paper  oWeted  in  evidence  11 
a  duplicate  original  (3),  or  a  counterpart  (4*) ;  or  where  Hie  inalmment  to 
be  proved  b  a  notice,  as  a  notice  to  quit,  a  notice  of  the  dishonour  of  a 
bill  of  exchange,  or  a  notice  of  action  (5) ;  and  where  an  attorney's  bill  dolf 
signed  has  been  delivered  to  the  defendant,  a  copy,  though  not  signed,  is 
admissible  in  evidence,  without  proof  of  notice  to  produce  the  original  00 
the  ground,  that  the  bill  delivered  is  considered  as  a  notice.  (6) 

Where  a  great  number  of  placards  announcing  a  public  meeting  had  been 
printed,  the  prisoner,  who  was  indicted  for  treason,  took  twenty-five  of  tbem 
away  from  the  printer's : — It  was  held,  that  one  of  the  remaining  placards 
might  be  read,  without  any  preparatory  evidence  as  to  the  originid  mana* 
script,  and  without  any  notice  to  produce  the  twenty-five  copies,  the  wfade 
impression  being  duplicates  in  the  nature  of  originals.  (7) 

In  (usumpsit  against  a  carrier  for  the  non  delivery  of  written  instnunientS) 
it  is  not  necessary  to  prove  a  notice  to  the  defendant  to  produce  them, 
before  giving  parol  evidence  of  their  contents.  (8) 

The  duplicate  of  a  writing,  taken  from  the  autc^raph  at  one  impression 
by  means  of  a  copying  machine,  cannot  be  read  in  evidence  as  an  ori- 
ginal (9) 

A  defendant's  card,  shewing  that  he  acted  in  the  character  of  a  diip- 
broker,  cannot  be  given  in  evidence,  unless  it  can  be  proved  to  have  been 
given  to  the  witness  by  the  defendant  himself.  A  notice  should  be  given 
him  to  produce  his  cards,  and  one  of  them  should  be'  proved  as  a  copy*  or 
parol  evidence  given  of  the  contents.  (10) 

Another  exception  may  be  mentioned,  in  the  case  of  an  action  bj& 
seaman  to  recover  wages,  in  which  the  captain  is  compilable  to  prodoce 
the  ship's  articles  at  the  trial,  though  he  has  not  received  a  notice  for  tfast 
purpose,  if  he  would  found  any  objection  upon  them,  or  resort  to  them  in 
making  his  defence :  the  statute  having  introduced  an  exception  to  the  gene- 
ral rule  upon  this  subject  (11) 


(1)  Rex  T.  MoorSf  6  East,  419.  n, 

(2)  Letds  V.  Cookt  4  £sp.  N.  P.  C.  256. 
Doe  d.  Pearum  v.  Rie$,  7  Bing.  724. 

(3)  Fier  Bayley  J.  in  CoOing  t.  Treweek,  6 
B.  &  C.  398.  Per  Lord  Ellenborough  in 
JPhiUpmm  t.  Chaee,  2  Camp.  110. 

(4)  Burkigh  t.  Stibbs,  5  T.  R.  465.  Roe 
d.  Wut  T.  DavU,  7  East,  363.  CarUOg 
{Mayor  of)  v.  Blamire,  8  East,  487. 

(5)  Jory  ▼.  Orchard,  2  B.  &P.  41.  Sme 
V.  BeaumotU,  3  B.  &  B.  288.  Addand  ▼. 
PeouM,  2  Camp.  601.     Roberts  t.  Bradshaw, 


I  Stark.  S8.  Langdim  ▼.  Sidli,  5  EV* 
N.  P.  C.  157. 

(6)  ColUng  T.Treweek,  6  B.kC  59*- 

(7)  Rex  T.  WaUom,  2  StarL  129. 

(8)  /oZIcy  ▼.  Taylor,  I  Camp.  143. 

(9)  NotUn  ▼.  Mtaray,  3  ibid.  228. 

(10)  CtorJkv.GgjHia&P.lW. 

(11)  BowmawT.  AfonMAMM,  3  Camp.  91^- 

Stat.  2  Geo.  2.  c. 36.  a. 8.  astofiweign'^ 
ages.  Stat  31  Geo.  3.  c  39.  «. «« •«  *^  *^ 
coasting  trade. 
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The  notice  should  be  unambiguous  respecting  the  documents  required,      Sbcovda&t 
aad  the  reference  to  them  should  be  specifically  made:   thus,  when  a  


notice  was  given  to  produce  **  all  letters,  papers,  and  documents  touching  Forh  of  No- 
and  coDceming  the  bill  of  exchange  mentioned  in  the  declaration/'  or  ^*  all  "^'' 
letters  and  oof^es  of  letters^  and  all  books  relating  to  this  cause  "  (1),  the  biguoiu; 
deBcription  was  held  to  be  too  general. 

But  in  Jacob  y»  Lee  (2),  where  the  notice  was  to  produce  **  all  and  may  be  either 
CTerj  letters  written  by  the  plaintiff  to  the  defendant,  rekting  to  the  matters  ^^^^^ 
in  dispute^"  secondary  evidence  of  a  particular  letter  was  admitted,  though 
It  did  not  specify  the  date  of  such  letter.  And  under  a  notice  to  produce 
**  all  accounts  [for  work  and  labour^  relating  to  the  matter  in  question  in 
this  cause,"  secondary  evidence  of  an  account  for  work  done  is  evidence, 
although  it  be  not  q>ecified  by  date  or  otherwise.  (S) 

If  the  tide  of  the  cause  be  misdescribed,  it  will  be  a  bad  notice,  as  *<  A. 
assignee  of  B.  and  C.  v.  />/'  instead  of  "  A  assignee  of  B.  v.  D.  (4) 

The  notice  may  be  either  parol  or  written,  and  proof  of  either  will  be 
sufficient  (5) 

Notices  to  produce  ought  to  be  served  on  the  attorney  if  there  be  Sxbvicson 
one  (6),  and  not  upon  the  party  in  the  cause.  (7)    It  is  not  even  necessary  ^^^- 
in  penal  actions  to  give  notice  to  the  defendant  himself  to  produce  papers. 
Sec*;  notice  to  his  agent  or  attorney  is  sufficient.  (8)  When  the  attorney  has 
been  changed,  a  notice  to  produce  served  on  the  first  attorney  is  sufficient  to 
entitie  the  party  to  call  for  the  production  of  the  document  on  the  trial.  (9) 

It  is  sufficient  to  leave  the  notice  with  a  servant  of  the  party  at  his 
dwelling-house.  (10) 

One  party  has  not  the  means  of  compelling  the  other  party  to  produce  Whxrx  ▲ 
any  writings  in  his  possession,  however  necessary  they  may  be  for  the  pro-  ^^^'^  ^^^ 
secution  of  his  suit  (11):  but  where  a  party  has  done  all  in  his  power  to  hu  Fowxb  *o 
produce  the  best  evidence,  by  giving  notice  to  the  opposite  party  or  his  '^o^^'  *«■ 
attorney  to  produce  the  originals  (12)^  an  examined  copy,  or  parol  evidence  of  ouqimal 
of  their  contents,  will  be  permitted :  thus  in  MiUs  v.  OdUfy  (IS)  it  appeared,  Documxmts, 
that  A.  had  purchased  at  an  auction  an  under-lessee's  interest  in  a  house.  f!!^!^*f..^r 
and  refused  to  pay  a  check  which  he  had  given  for  the  deposit,  becaiwe  the  Evidxvcx  or 
ground  rent  payable  to  the  superior  landlord  was  greater  than  it  was  stated  ''^^^  ^^' 
to  be  at  the  sale: — It  was  held,  that  the  superior  landlord's  solicitor  was  musiblx. 
not  compellable  to  produce  the  counterpart  of  the  orignal  lease ;  and  that 
a  person  who  had  advanced  money  on  that  lease,  and  held  it  as  equitable 
mortgagee,  could  not  be  compelled  to  produce  the  lease  itself;  bat  that, 
if  both  these,  on  being  called  as  witnesses,  refused  to  produce  the  lease 
and  counterpart,  secondary  evidence  might  be  given  of  the  contents  of  the 
lease,  by  calling  a  person  who  had  seen  it,  and  who  neither  claimed  under  it 
as  one  of  his  own  tide  deeds,  nor  was  privileged  as  an  attorney  or  solicitor. 

(1 )  Fmnee  v.  Luey,  R.  &  M.  341 .     J<me»  (9)  Doe  d.  MarHn  t.  Martin,  I M.  &  Rob. 

y.  JBdwardM,  I  M^Qel.  &  Y.  139.  242. 

(S)  2  M.  &  Rob.  33.  (10)  Evana  ▼.  Sweet,  R.  &  M.  83.  Hughes 

(3)  jRoifen  ▼.  Cuetanee^  2  M.  &  Rob.  179.  ▼.  Bvdd,  4  Jur.  150. 

(4)  Sarvep  t.  Morpam^  2  Stark.  17.  (11)  Entiek  t.  Carrington,  19  HoweU*s  St 

(5)  Smith  ▼.  Founp,  I  Camp.  439.  Tr.  1073. 

(6)  Homeemtm  V,  Eoberts,  5  C&Y.  994.  '  (12)   Cate$,q,t.r.Wintery3T,Z,306.  Ait. 

(7)  Phillipp's  £t.  663.  Gen,  ▼.  Lm  Marehanty  2  ibid.  201.  n.     Sex  v. 

(8)  Catet,  q.  t  T.  fFinter,  3  T.  R.  306.  Stoke  Gelding  (Inhab.  of),  1  B.  &  A.  173. 

(13)  6C.&P.728. 
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A  party  called  upon  to  produce  a  paper^  must  either  prodaoe  it  vfcen 
ealled  upon,  or  not  at  all ;  he  cannot  avail  himself  of  it  in  a  subsequent  stage 
of  the  cause :  thus,  it  has  been^eld,  that  a  party,  after  refusing  to  prodooe  s 
document,  could  not  put  it  into  the  hands  of  a  witness  at  a  later  period  of 
the  cause,  in  order  to  ask  him  at  -what  time  an  interlineation  was  made  is 
it(l),  in  order  to  shew  that  the  instrument  was  attested  by  witnesses  liio 
ought  to  be  called.  (2) 

The  d^ree  of  evidence,  in  order  to  establish  the  fact  of  poaocapion,  nnst 
be  dependent  upon  the  particular  circumstances  of  every  ease.  Sli^t 
evidence  of  possession  is  oaiy  generally  required,  where  it  is  sought  to 
establish,  that  the  written  instrument  is  in  possession  of  a  person  to  wkn 
of  right  it  belongs. 

In  Henry  v.  Leigh  (S)  the  solicitor  to  a  commission  of  bankruptcy  proved 
that  he  had  been  employed  by  the  defendant  to  solicit  his  certificate  usder 
the  commission,  and  that,  looking  at  the  entry  of  charges,  he  had  no  doubt 
the  certificate  was  allowed :  it  was  therefore  presumed,  that  the  oertifiote 
came  into  the  defendant's  possession. 

If  the  written  instrument  be  in  the  custody  of  a  third  pavty^,  but  sucb  t 
privity  exist  between  such  party  and  the  owner  of  the  instrument,  that  it 
be  under  the  control  of  the  latter,  a  notice  to  the  owner  may  answer:  thm^ 
if  a  paper  be  traced  into  the  hands  of  the  agent  of  a  party  in  a  suit,  aod 
notice  has  been  given  to  such  party  to  produce  it,  he  is  bound  to  do  so; 
and  the  other  side  are  not  bound  to  call  the  agent ;  and  if  he  has  delivered 
it  to  the  Stamp  Office  to  get  certain  duties  allowed,  and  does  not  tell  that 
circumstance  to  the  party  serving  the  notice  to  produce,  parol  evidence  of 
the  contents  may  be  given.  (4) 

In  Baldney  v.  Ritchie  (5)9  a  notice  to  the  defendant  to  produce  an  order 
relating  to  a  ship^  which  it  appeared  the  defendant  had  delivered  to  the 
captain,  was  held  to  be  sufiicient  (in  default  of  production)  to  enable  the 
plainti£P  to  give  parol  evidence  of  the  order,  since  the  possession  of  the 
captain  was  for  this  purpose  the  possession  of  the  defendant. 

Where  a  sherifi^s  warrant  to  levy  execution  had^  after  the  levy,  been  re^ 
turned  by  the  bailiff  to  the  under-sheriff,  while  the  sheriff  was  yet  in  office 
and  the  bailiff,  upon  being  called  as  a  witness,  did  not  produce  it: — It  ^^ 
held,  that  proof  of  notice  to  the  sheriff  *s  attorney  to  produce  it  was  9aS&' 
cient  to  entitle  the  party  to  give  parol  evidence  of  its  contents.  (6)  Where 
a  notice  had  been  served  upon  two  jointly,  and  one  had  suffered  judgment 
by  default :  —  It  was  held^  that  the  plaintiff  might  give  secondary  evidence 
of  a  receipt  in  the  possession  of  that  defendant,  who  had  suffered  the  judg* 
ment  by  default.  (7) 

Notice  to  a  defendant  to  produce  a  check  drawn  by  him  and  paid  by  htf 
banker,  is  sufiicient  to  entitle  the  plaintiff  to  give  secondary  evidence  of  i^ 
contents,  although  the  check  remains  in  the  banker's  hands  (8);  and  be 
need  not  call  the  banker's  clerk  to  produce  it.  (9) 


10 


(1 )  Doe  d.  Higgi  t.  Cochdl,  6  C.  &  P.  525.         (5)  1  Stark.  338. 

(2)  Jaekaon  v.  Allen,  3  Stark.  74.,   vide        (6)  Tcgp&n  v.  Aity,  3  BiiV-  ^^• 
etiam  LewU  v.  Hartley,  7  C.  &  P.  405.>  poet,     Moore,  564. 

1532.  (7)  SeekwUk  v.  Bemner,  6  C.  &  ?•  ^/-^ 

(3)  3  Camp.  502.,  vide  etiam  Sturge  t.         (8)  Piatrtndge,  q.  U  ▼.  Coate$,  R  *  '* 
Bwchanaoi,  2  P.  &  D.  573. 

(4)  StneUdr  t.  Steoenem,  1  C.  &  P.  582. 
2  Biog.  514.     10  Moore,  46^ 


(8)  Bartridgt,  q. 
156.     1  C.  &  P.  534. 

(9)  BwUm  ▼.  Phyne,  2  C.  &  P.  ^^ 
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But  where  an  indenture  of  apprenticeship,  made  in  Vlffly  having  been      Skcokdabt 
only  signed  by  one  overseer  of  the  appellant  parish,  the  respondent  parish, 


to  shew  that  only  one  had  been  appointed  in  that  year,  called  upon  the  Overseers, 
appellants  to  produce  the  original  appointment  (having  given  them  notice 
to  produce  all  books  and  writings  relating  thereto) ;  one  book  only  was 
produced,  and  that  was  not  for  the  year  1797 : — It  was  held,  that  the  re- 
spondents, not  having  taken  any  means  to  procure  the  testimony  of  the 
overseer  himself  (who  must  be  presumed  to  have  the  custody  of  the 
original  appointment),  were  not  entitled  to  give  secondary  evidence  of  its 
contents.  (1) 

Secondary  evidence  of  a  document,  even  after  notice,  is  inadmissible,  if  lumvnvhKvr 
the  document  be  in  the  possession  of  a  stakeholder,  between  the  party  in  I^ossession. 
the  cause  and  a  third  person  (2) ;  because,  where  a  paper  is  in  the  pos-         eholder. 
session  of  a  person  acting  in  an  independent  character,  although  the  party 
to  the  suit  justifies  under  the  authority  of  that  person,  notice  to  the  party 
is  insufficient.  (S) 

If  the  instrument  be  in  the  possession  of  a  party  at  the  time  of  the  Voluntary 

service  of  notice,  he  cannot  afterwards  voluntarily  part  with  it,  so  as  to  get  ■^fp™"'*^.^ 
•  ji.t«.i.        .         ,  .  ,        1.     .«.  .    .  avoid  the  effect 

nd  of  the  effect  of  notice :  but  when  the  plaintiff  was  nonsuit  m  a  cause,  of  notice. 

in  which  he  had  given  defendant  notice  to  produce  a  lease,  and  aftierwards 

defendant  assigned  the  lease,  and,  on  a  second  trial,  plaintiff  again  gave 

defendant's  attorney  notice  to  produce  it,  and  was  then  told  by  him 

of  the  assignment:  —  It  was  held,  that  secondary  evidence  was  inadmis- 

sible.  (4) 

The  notice  must  appear  to  have  been  served  within  a  reasonable  time ;  Tims  of  Sn- 
but  a  service  on  a  Sunday  b  bad.  (5)  ^^■' 

Notice  to  produce  must  be  served,  before  the  commission  day,  on  parties 
living  away  from  the  assize  town  (6) :  ihus  upon  a  trial  for  arson,  the  com«* 
mission  day  was  on  the  1 5th  of  March,  the  trial  came  on  upon  the  20th,  a 
notice  to  produce,  served  on  the  defendant  in  goal  on  the  18th  (his  resi- 
dence being  ten  miles  distant),  was  held  insufficient  (7) 

In  term  causes,  <<  service  of  a  notice  on  the  evening  previous  to  the  trial 
is  in  general  sufficient"  (8) ;  but  it  has  been  held,  that  service  on  the  party 
on  Saturday  evening  for  Monday  was  insufficient.  (9) 

A  notice  served  on  the  attorney  at  nine  o'clock  on  Saturday  night  to  pro-    . 
duce  papers  at  a  trial  in  London  on  Wednesday,  his  client  being  absent  in 
Scotland  at  the  time,  is  too  late.  (10) 

A  notice  to  produce  deeds  was  served  on  defendant's  attorney  in  Essex  Reftuing  to 
on  Saturday,  the  commission  day  of  the  assizes  being  Monday;    the  produce^wu- 
attomey  went  to  London  and  procured  them.    A  notice  was  served  on  incidental  ex- 

(1)  B€x  ▼.  SiO*  GDldimf  (Inhab.  qf),  1  (7)  Ruer,  EBieomU,S  C&F.  522.  1  M. 
B.  &  A.  i  73.  &  Rob.  260,      George  ▼.  ITumpson,  4  DowL 

(2)  Pony  T.  May,  1  M.  &  Rob.  279.  P.  C.  eSS.  Leader  (Letsee  of)  v.  Dvpyan, 
ShekUr  V.  SUoeiuon,  1  C.  &  P.  585.  1  Irish  Circuit  Cases,  124. 

(S)  Evans  t.  Sweet,    R.  &  M.  83.,  ride  (8)  Pur  Gumey  B.  in  Atkitu  y«  MeredUh^ 

etiam  Whitford    v.  Tuiifh    10  Bing.   S95.  4  Dowl.  P.  C.  659. 

Rexv.  Peane,  Peake's  N.P.  ai06.  Priichard  (9)  Houeeman  v.  RoberUy  5  C.  &  P.  394., 

T.  Symonde,  Bull.  N.  P.  254.  et  yide  etiam  Sims  t.  KUchen,  5  £sp.  N.  P.  C. 

(4)  Khighi  t.  Martin^  Gow,  N.  P.  C.  104.  46.     Atkinson  t.  Carter,  2  Chitt  408. 

(5)  ffughes  ▼.  Bwtd,  4  Jur.  15a  (10)  Viee  v.  Anson  (  Viscotmtess)^  3  C.  &  P. 

(6)  Trist  T.  Johnson,  ]  M.  &  Rob.  259.  19.     M.  &  M.  96. 
George  t.  Thompson,  4  Dowl.  P.  C.  656. 
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the  MoDdaj  ereniog  to  produee  another  deed.  The  attorney  etatei  lie 
had  been  to  town  to  fetch  the  deeds;  and  if  the  phuntiff  would  paj 
the  expense  of  sending  for  the  one  which  was  then  required  firoia  town» 
where  it  was,  it  should  be  deHyeredr  No  offer  to  pay  was  made^  and  the 
trial  was  on  Thursday :— It  was  hdd,  that»  undi^r  these  cLrcumBtenofs,  the 
plaintiff  was  not  entifled  to  gire  seoondary  evideaee  o£  the  laafc^mentiepfri 
deed.(l) 

A  cause  eame  on  to  be  tried  at  the  aesizes  on  a  Wednesday  oMming;  en 
the  previous  Monday  evening  the  defendant's  attomey,  beii^  at  the  aniae 
town,  was  served  with  a  notice  to  produce  a  book  which  would  probably  he 
at  his  office^  which  was  nineteen  males  from  the  asttae  town  :-«-It  vaa  faek]» 
that  this  service  was  too  late«  (2) 

Where  a  defendant  four  days  before  the  trial  was  served  vith  a  noftiee 
to  produce  certain  of  the  plaintiff's  kttera  to  him,  it  waa  hehi  snffioicDi^ 
although  it  was  objected,  Uiat  the  defendant  waa  a  fbragner^  and  had  00I7 
been  in  England  since  the  time  the  letters  were  received  by  him,  and  that 
therefore  he  might  have  left  them  abroad  (S);  and  such  notice  was  con- 
sidered to  be  sufficient  to  allow  secondary  evidence  of  the  oontenta  of  sech 
letters,  although  they  were  written  eighteen  yeam  ago^  and  addressed  to 
the  defendant  at  his  residence  abroad.  (4) 

'  It  b  material,  in  cases  respecting  the  time  of  service  of  the  notice^  to  con- 
sider whether  the  document  required  to  be  produced  is  firom  its  natvre  to 
be  presumed  to  be  in  the  possession  of  the  client  or  the  attorney.  (5) 

In  an  action  against  partners  on  a  bUl  of  exchange,  where  the  defesee 
was,  that  one  partoer,  with  the  knowledge  of  the  plaintiff^  accepted  the  hili 
in  the  partnership  firm  for  his  private  debt ; — It  was  held,  that,  other  hOh 
accepted  by  that  partoer  and  paid  by  the  other,  were  not  so  necesssrfly 
connected  with  the  subject  of  the  trial  as  to  render  a  notice  served  oa  the 
attorney  of  the  defmdant,  too  late  for  him  to  procure  the  biUs  from  the  d^ 
fendant  himself,  sufficient  to  let  in  secondary  evidence.  (6) 

Where  a  document  was  such,  as  it  would  not  be  presamed  to  be  in  the 
possession  of  the  attorney,  such  as  a  tradesman's  books,  service  on  the 
attorney  at  seven  o'clock  on  the  evening  previous  to  the  trial,  was  held  not 
to  be  sufficient,  although  the  client  resided  in  London.  (7) 

If  a  party  to  a  cause  be  abroad,  but  employ  an  attorney  to  oondact  it,  he 
will  be  presumed  to  have  left  in  the  hands  of  that  attorney,  all  papers  material 
to  the  cause ;  and  therefore,  if  on  the  ISth  of  December,  between  the  hovi* 
of  five  and  six  in  the  afternoon,  notice  be  given  to  his  attorney  to  prodnee  a 
paper  material  to  the  cause,  and  the  trial  comes  on,  on  the  15th  of  D^ 
cember,  this  notice  to  produce  is  sufficient;  and  if  the  papor  be  not  pro- 
di|ced,  the  other  party  may  give  secondary  evidence  of  its  contents.  (8) 

Notice  to  produce  a  letter  relating  to  the  matters  in  di^te^  s^ved  on 


(1)  Doe  d.  Cttrtu  ▼.  Spittyt  S  B.  &  Ad. 
183. 

(2)  Hargett  v.  FothergjU^  5  C.  &  P.  303., 
where  rule  for  a  new  tnal  was  granted  on 
payment  of  costs,  videaniit  1529.  ».  (5)  and 
(6). 

(3)  Dr^}i>U  ▼.  Donneri  1  C.  &  P.  188. 
R.  &  M.  47. 

(4)  Ibid. 


(5)  Doe  d.  Wariatg  v.  Ong^  1  Stark. 

283. 

(6)  4/fal0T.i^owtfrwi0vM.&M.S35.>^ 

(7)  AtkiMB  ¥.  MendiA,  4  DovL  F.  ^ 
659.  . 

R.  208.    5  B.  &  a  314.    B.  &  *^  ^* 
2  C.  &  P.  126. 
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the  attorn^  of  the  partjr  on  the  eveniBg  next  but  one  before  the  trial,      ^EcowtAxr 
vaa  held  sufficient  to  let  in  secondary  evidence  of  the  contents,  though      **▼"»»<?«» 
the  party  was  out  of  Enghmd.  (1 ) 

But  the  rule,  that  all  papers  relating  to  the  cause  must  be  presumed  to 
be  placed  in  the  hands  of  the  attorney,  must  be  confined  to  the  attorneys  of 
persons  residing  abroad  while  the  cause  is  going  on  in  England,  and  does 
not  apply  to  cases  where  the  party  is  resident  in  England ;  and  in  no  case 
does  it  esEtend  to  any  but  such  papers  as  might  be  reasonably  expected  to 
be  put  into  the  hands  of  the  attorney  for  the  purposes  of  the  cause.  (2) 

It  is  the  proviDce  of  the  judge  to  decide,  whether  the  papers  required  to       . 
be  produced  were  so  necessarily  connected  with  the  cause,  as  to  render  it 
probable,  that  they  would  be  delivered  to  the  attorney.  (S) 

'Where  notice  has  been  given  to  produce  books  or  writings,  if  the  party  Effect  op 
merely  call  for  them,  it  does  not  therefore  make  them  evidence  for  the  ^^^^^^°^ 

•^  ^  AND  NoM-ruo- 

party  whose  property  they  are  (4) ;  but  it  may  be  matter  of  observati<Ni  to  suction. 
the  counsel  on  the  opposite  side,  that  the  entries  in  the  books  were  in  favour  Effect  op 
of  his  client  (5)  Pwdoctiok. 

A  party  who  calls  for  books  bdonging  to  his  opponent  and  inspects  fo^mt  noi 
them,  has  not  the  option  to  use  them  or  not ;  he  thereby  makes  them  evi-  used 
dence  (6) ;  and  he  cannot  ask  for  such  books,  and  be  determined  upon  their  Books  m« 
inspeetion,  whether  he  will  use  them  or  not  (7)  speeted. 

Although  the  plaintiff's  counsel,  if  he  call  on  the  defendant  to  produce 
a  paper,  and  inspect  it,  is  bound  to  give  it  in  evidence ;  yet  if  it  be  col- 
lateral to  the  question  in  issuei,  he  cannot  be  required  to  give  it  in  evi-i 
dence.  (8) 

Under  a  notice  to  produce  a  letter,  which  upon  inspection  appears  to  have  Xettereoreriog 
covered  other  papers,  those  papers  are  not  thereby  made  evidence,  unless  ^'^^  papers, 
they  are  referred  to  in  the  letter.  (9) 

Where  the  plaintiff  having  declared  upon  articles  of  agreement,  calls  upon  Executioii  of 
the  defendaot  to  produce  them,  and  they  do  not  contain  the  contract  stated  *ff^^^^  ^ 
in  the  dedaralion,  he  cannot  afterwards  object  to  the  authority  under  which  mitted  by 
they  w^e  executed ;  nor  can  he  be  let  in  to  give  parol  evidence  under  a  ^^^  ^  F^- 
genefal  count  of  any  contract  arising  out  of  those  articles.  (10) 

An  indorsement  on  a  feoffknent  (purporting  to  have  been  made  by  the 
attorney  thereby  i^pointed  to  deliver  seisin),  that  the  indorser  had  done 
so  in  Ihe  presence  of  A.,  is  not  evidence  of  that  fact,  although  the  deed  is 
produced  by  the  defendant  at  the  desire  of  the  plaintiff,  unless  the  defendant 
claims  under  it  (11) 

The  regular  time  of  calling  for  the  production  of  papers  and  books  is  not  Tims  fob  dk- 
until  the  party  who  requires  them  has  entered  upon  his  case ;  till  that  period  i<^hdino  Pao- 
arrives,  the  other  party  may  refuse  to  produce  them ;  and  there  can  be  no  Documents  at 
cross-examination  as  to  their  contents,  although  the  notice  to  produce  them  Tuau 

(1)  Br^an  t.  Wag$U[ff{in  error),  8  D.  &  (6)  Wharam  ▼.  BovOedge,  5£sp.  N.  P.  C. 
R.  208.     5  B.  &  C.  314.     B.  &  M.  329.     235. 

2  C.&P.  126.  (7)  Tbid. 

(2)  Ftcf  T.^MJo»(FtM»imteu),3  C.&P.         (8)   IFa^im  y.  J^ounc,  1  C.  &  P.  10. 

19.     M  &  M.  96.     7  B.  &  C.  409.    1 M.  &  (9)  Johnuon  v.  GiUtm,  4  Esp.  N.P.C.  21. 

R.  114.  (10)  Scrimtham  v.  Grantham  Canal  Comp, 

(3)  Vice  T.  Anton,  (Laefy)*  M.  &  M.  97.  Forrest,  67. 

(4)  Saifer  ▼.  Kitchen,  1  Esp.  N.  P.  C.210.  (11)  Doe  d.  mikins  v.  Cleodand  (Jkfor- 

(5)  Cahert  t.  Fbwer,  7  C.  &  P.  386.  qveu  of),  9  B.  &  C.  864. 
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ig  admitted.  (1)  In  Sideways  r.  Dyson  (^)  Lord  EUenborongh  thus  ob- 
served upon  the  foregoing  principle,  **  In  strictness  the  evidence  could  not 
be  anticipated,  although  it  was  rigorous  to  insist  upon  the  rul^  and  a  dose 
adherence  to  it  might  be  productive  of  inconvenience." 

A  party  is  not  obliged  to  produce  evidence  against  himself^  though  sodi 
evidence  is  in  court,  and  he  has  had  notice  to  produce  it  (S) ;  and  the  moe 
refusal  of  a  witness  to  produce  a  document  which  he  is  not  justified  k 
withholding,  is  not  a  ground  for  going  into  secpndarj  evidence  of  tint 
document  (4*) 

If  upon  a  notice  to  produce  books  of  account,  they  are  not  produced,  tbis 
circumstance  affords  no  legal  ground  for  any  inference  respecting  tkir 
contents^  and  merely  entitles  the  opposite  party  to  prove  their  conteots  bf 
parol  evidence.  (5) 

But  the  refusal  to  produce  a  written  instrument  after  notice^  is  matter 
for  observation  to  the  jury.  (6) 

In  Doe  d.  Wdrtney  v.  Grey(l)  it  was  held,  that,  although  a  party  has  a 
written  instrument  in  court,  no  parol  evidence  of  it  can  be  given,  if  there 
have  been  no  notice  to  produce,  and  the  opposite  party-  may  object  to 
such  parol  evidence  of  the  contents  on  account  of  his  not  having  received 
a  previous  notice  to  produce  the  original ;  because,  if  the  party  had  r^ 
ceived  a  regular  notice  to  produce  it,  he  might  have  come  prepared  with 
evidence  to  repel  any  inference  which  the  production  of  the  deed  m^ 
have  raised  against  him ;  and  besides,  the  witness  would  be  speaking  to  tiie 
contents  of  a  deed,  when  there  had  been  no  notice  given  to  produce  the 
originaL  (8) 


Vxfi&AL  I'xa- 

TUCONTTOTAR'T 
Oft  DISCHAAOK 
W&IITBK  Im- 

arauMXHTs. 

Gkitxrallt. 

Instrument 
considered  as 
containing  the 
true  agreement. 


IV.   Verbal  Testimony  to  vary  or  discharge  written  Instruments. 

It  is  an  inflexible  principle,  that  a  written  instrument  furnishes  better 
evidence  than  any  which  can  be  supplied  by  parol  (9) :  thus  Chief 
Justice  Popham(lO)  says,  "It  would  be  inconvenient  that  matterj  iff 
writing,  made  by  advice  and  on  consideration,  and  which  finally  impart 
the  certain  truth  of  the  agreement  of  the  parties,  should  be  controlled  bf 
an  averment  of  parties  to  be  proved  by  the  uncertain  testimony  of  slippy 
memory ;  and  it  would  be  dangerous  to  purchasers  and  all  others  tf 
such  cases,  if  such  nude  averments  against  matter  in  writing  should  be  ad* 
mitted;'(ll) 


(1)  Graham  Y,  Dyiter,  S  Stark.  23. 

(2)  Ibid.  49. 

(3)  Law  ▼.  WelUf  Peake's  N.  P.  C  128. 

(4)  Jenu  College  v.  Gibbe,  1  Y.  &  C.  145. 

(5)  Cooper  v.  CrtMoM,  3  Camp.  363. 

(6)  Per  Lord  Lyndhurst  in  Bate  v.  £ifi- 
aey,  1  C.  M.  &  R.  41. 

(7)  1  Stark.  283. 

(8)  Vide  Bate  y.  Kinsey,  1  C.  M.  &  R. 
41.)  et  vide  etiam  Cook  ▼.  Heanty  1  M.  & 
Rob.  201.  Doe  t.  MorrU,  4  N.  &  M.  298. 
Doe  d.  HaJdame  v.  Harvey,  4  Burr.  2484. 
PhiUipp's  £▼.  671—673. 


(9)  2  Atk.  383.  Sesketh  r.  G^'^ 
189.  FTooaom  V.  flterw,  7  Ves.  218.  ^ 
V.  OW,  2  B.  &  C  634.  Pickrmfff'l^ 
Mf»,  4  Taunt.  786.     2  Bro.  C  C.2W. 

(10)  Counte99ofRvaamtrscam,5^^ 

(11)  Vide  etiam  Brydffet  ▼.  ^^ 
{Ducheee  of),  2  Ves.  jun,  417.  -^^9J^^• 
Hare,  1  Hen.  Black.  659.  ^xp.  WJ 
2  Rose,  B.  C.  828.  Buekkr  t.  M^ 
Vent  107.  Finney  v.  Finney,  S  Att. ». 
Wil«.34.  rmhamiLord)y.Ckiid,l^^'^ 
92.      CK/lawv.  ITofcierf^,  5T.B.567. 
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In  general,  every  matter  whicli  in  law  avoids  an  instrument,  whether  it      Skconda&t 
be  fraud,  illegality,  want  of  stamp^  &c.  may  be  proved  by  parol,  however         vip«mck. 
contradictory  to  its  tenor,  provided  the  pleadings  be  adapted  to  such  evi-  Parol  evidence 
dance ;  because  the  rejection  of  such  evidence  would  enable  a  party  to  defeat  "•  '^^^^xf**" 
the  objects  of  the  law.    This  principle  applies  to  instruments,  whether  shew  that  a 
under  seal  or  not ;  but  if  the  instrument  be  under  seal,  it  is  not  avoided  by  '^^ten  instm- 
fihewing  that  it  was  made  without  consideration (1)  ;  but  if  the  instrument  m,^  legtlex' 
be  not  under  seal,  unless  there  be  a  consideration  for  the  obligation  it  pro-  istenoe. 
fesses,  the  instrument  may  be  rendered  invalid  by  shewing  that  no  consider- 
ation passed  between  the  parties.  (2) 

Any  written  instrument  may  be  impeached  by  evidence  which  shews,  that  Deeds  for  the 
it  was  made  for  the  furtherance  of  objects,  which  the  common  or  statute  Siat*^w^h^th 
law  has  forbidden :   thus,  a  contract  may  be  impeached  for  simony,  for  common  or 
usury,  for  composition  of  a  felony ;  or  because  it  was  obtained  from  the  party  ^u"^^^  ^*** 
by  fraud,  felony,  or  duress ;  or  because  the  instrument  was  invalid,  as  made 
when  the  party  was  incapable  of  entering  into  an  obligation,  being  an  infant, 
or  under  coverture.  (3) 

In  Doe  d.  Chandler  v.  Ford(if)  the  question  was,  whether  the  provision  Non-enrolment 
of  the  Annuity  Act,  which  avoids  an  annuity  deed  unless  it  is  enrolled,  had  ^  "*  annuity, 
been  complied  with?  ;  it  was  contended,  that  the  act  did  not  apply,  on  the 
ground,  that  the  deed  came  within  an  exception  of  the  act,  as  being  a  grant  of 
an  annuity  secured  on  premises  of  greater  value  than  the  annuity : —  but  it 
was  held,  that  a  covenant  by  the  grantor,  that  the  premises  were  of  greater 
value  than  the  annuity,  did  not  preclude  him  from  shewing  that  they  were  of 
inferior  value ,  Mr.  Justice  Patteson  observing,  ^*  1  do  not  say  whether,  in  Judgment  of 
a  different  case,  this  covenant  would  have  been  an  estoppel  or  not;  but  the  ^^L^^^^ 
question  here  arises  on  a  statute,  which  says,  that  an  annuity  deed,  if  no  DoedCAondfor 
memorial  is  enrolled,  shall  be  void,  unless  it  falls  under  certain  provisions  ^»  ^^^^ 
contained  in  the  tenth  section.    To  enforce  the  deed,  where  there  is  no  me- 
morial, the  parties  must  shew  that  it  comes  within  one  of  these  provisions ; 
in  the  present  case,  that  the  lands  are  of  equal  annual  value  with  the 
annuity,  or  greater.    To  establish  that  here,  the  defendant  refers  to  a 
^covenant,  by  which,  as  lie  says,  it  is  stated,  that  the  lands  are  of  such  value. 
But  that  is  not  sufficient  for  the  purpose.    If  it  were  held  so,  an  instrument 
which  the  parties  might  choose  to  prepare,  would  defeat  the  statute  firom 
jbeginning  to  end." 

Evidence  is  sometimes  admissible  to  shew  a  mistake  in  writing ;  thus,  a  Where  mis- 
contract,  usurious  on  the  face  of  it,  may  be  explained  by  shewing,  that  it  ^^^^ 

vas  made  so  by  a  clerical  error.  (5) 

The  same  principle  applies  to  criminal  cases :  thus,  a  witness  can  explain  Inaccurate  de- 
vhat  he  has  sworn  in  his  deposition  (6) ;  and  where  upon  cross-examination  F^^^^^^^ 


(1)  FotUr  y.  JoOy,  1  C.  M.  &  R.  70S.  y.'MUkrd,  2  Vent.  107.     Rex  ▼.  Obtey,  1  M. 
JPOe  ▼.  5ifreef,  2  M.  &  M.  226.  &  &  387.     CatUn  t.  Bdl,  4  Camp.    183. 

(2)  Baker    t.   Dewey,    1  B.  &  €.  707.  Bigge  t.  Lawrence,  3  T.  R.  454.    WaymeU  t. 
Bawntree  v.  Jacob,  2  Taunt.  141.     LAwpoa  Beed,  5  T.  R.  600. 

▼.  Corie,  5  B.  &  A.  606.  (4)  3  A.  &  £.  649. 

(3)  Phillipp's  Ev.  758.     Rex  t.  Matting^        (5)  Anon.  1  Freem.  253.     Booth  t.  Cooke, 
ley  {Inhdb,  of),  2  T.  R.  12.     Doe  d.  ChandU  ibid.  264. 

Ur  r.  Ford,  3  A.  &  E.  649.     CoOins  v.  Blan^        (6)  ffade*i  catCt   1  Irish   Circuit  Cases, 

feni,2Wils.347.   Bull.  N.  P.  1 73.    Bvckler  190. 
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a  variance  appeared  between  a  witness's  testimony  and  his  depoeitiony  tlie 
crown  were  allowed  to  re-examine  the  witness,  to  shew  that  the  d^poaitioD 
produced  was  incorrect^  Mr.  Justice  Crampton  observingy  ^^  It  is  an  entir  to 
imagine,  that,  in  the  eje  of  the  law,  a  deposition  is  condosiTe  as  to  every 
thing  it  contains ;  the  law,  by  no  means  looks  upon  it  as  an  eatc^vpel,  which 
cannot  be  made  the  subject  of  examination.  (1)    I  admit  that  it  is  the  pie- 
sumption  of  law,  that  the  depositions  contain  an  aeeurate  aocoant  of  what 
the  witness  said  before  the  magistrate;  but  this  is  only  a  presumption,  and 
the  presumption  may  be  encountered  and  successfully  rebutted  ;    in  the 
present  case  I  shall  admit  the  questions  which  the  crown  proposes  to  pot 
to  the  witness ;  but  I  must  say,  that  as  the  object  is  to  shew  the  depcMotioB 
which  the  magistrate  has  returned  is  incorrect,  it  would  be  much  bettar  il 
Jie  magistrate  who  took  it  was  produced* "  (2) 

Where  a  writing  evidoitiy  appears  to  express  only  some  paiia  of  an 
agreement  entered  into  between  the  parties,  parol  evidence,  it  seemsy  would 
6e  admissible  to  prove  the  other  parts  of  the  agreement  on  which  it  b 
silent ;  as  for  example,  if  there  were  a  written  order  to  make  a  chattel,  parol 
evidence  would  be  admissible  of  the  acceptance  of  the  order,  and  of  the 
price,  at  which  the  other  party  agreed  to  make  it  (S) 

In  Jeffery  v.  Wakan  (4)  an  action  was  brought  against  the  defendan\lor 
not  takii^  propw  care  of  a  horse  he  had  hired  of  the  plaintiff;  at  the  time 
of  the  hiring,  the  following  memorandum  was  made—-'*  Six  week%  at  two 
guineas.  William  Walton,  jun.:"— It  was  held,  that  parol  evidence  wai 
admissible,  that  the  defendant  at  the  time  of  the  hiring  agreed  to  be  i»> 
sponsible  for  all  accidents ;  Lord  Ellenborough  observing,  ^  The  written 
agreement  merely  regulates  the  time  of  hiring  and  the  rate  of  payment,  and 
I  shall  not  allow  any  evidence  to  be  given  by  the  plaintiff  in  contmdietisn 
of  these  terms ;  but  I  am  of  opinion,  that  it  is  competent  to  the  plaintiff  to 
give  in  evidence  suppletory  matter  as  part  of  the  agreement*" 

In  Knapp  v.  Harden  (5)  it  appeared,  that  A.  sent  to  B.'s  agent  a  list  of 
prices  at  which  he  would  do  work.  B.  wrote  a  letter  to  his  agent,  staliBg 
that  he  would  agree  to  the  prices,  if  A.  would  consent  to  be  paid  at  ststod 
periods,  the  first  payment  to  be  <<  in  November/'  The  agent  shewed  tint 
letter  to  A.,  and  said  to  him^  that  he  might  consider  the  lOOL  to  be  payable 
on  the  ^  1st  of  November.''  A.  afterwards  did  the  work  for  B.  It  was  kft 
to  the  jury  to  say,  whether  that  which  the  agent  said  to  A.  formed  apart  of 
the  actaal  contract  between  the  parties,  or  whether  it  was  a  mere  observ- 
ation by  the  agent. 

Upon  the  principle  that  parol  evidence  cannot  be  recerved  to  vary  a 
written  contract,  evidence  is  inadmissible  of  what  occurred  betweeen  the 
parties,  either  before  the  written  instrument  wu  made,  or  during  the  tiaie 
that  it  was  in  a  state  of  preparation,  so  as  to  add  to  or  subtract  from,  or  in 
any  manner  to  vary  or  qualify  the  written  contract  (6)  Thusy  where  the 


(1)  Vide  Bex,  t.  BaOey,  6  C  &  P.  148. 
contriL 

(2)  CmUfC*  due,  1  Irish  Circuit  Cases, 
188.  .-  the  magistnte  was  afterwards  pro- 
duced.   Ibid.    Vide  etiBm  BoM^and  r,  Ashby,        ^_,    ^^-     v- 

R.  &  M.  231.     HarrU't  ctue,  I  Moody,  C.  C.    64.,  vide  S.  C.  foti,  1535. 
338.     Venafra  v.  Johfuon,  1  M.  &  Rob.  316. 


(S)  FhillippS  £t.  772.     Ingram  v.  Lu, 
2  Camp.  521. 

(4)  1  Stark.  267. 

(5)  6C.&P.  745. 

(6)  Gou  T.  NugaU  (Lord),  5  B.  &  Ai 
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rent  for  a  koiise  was  fipedfted  in  a  written  agreement  to  be  261.  fer  annvmt      Sxcokdaht 
and  the  landlord  in  an  action  §or  use  and  occupation  proposed  to  shevr  hj        ^^*^ck. 


parol  evidence,  that  the  tenant  had  also  agreed  to  pay  the  ground  rent,  Lan^ord  a&d 
the  conrt  refiased  to  admit  the  evidence.  (1 )  tenant 

So  where  a  tenant,  having  paid  the  land  tax,  brought  an  action  to  recover 
it  back  from  Ins  landlord,  and  gave  in  evidence  a  written  memorandum  of 
agreement  in  the  plaintiflTs  faandwritiBg,  which  specified  the  rent  and  terms, 
but  was  silent  respecting  the  payment  of  taxes ;  ^e  defendant  offered  parol 
«videnoe^  that  previoady  to  the  drawing  up  of  tiie  memorandum  it  had  been 
mentioned,  and  was  understood  by  the  paiities,  that  the  rent  was  to  be  paid 
dear  of  all  taxes :— 'this  evidence  was  rejected ;  and  the  court  of  Common 
Pleas  afterwards,  on  a  motion  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  aicyudged  the  evidence  to  be  inadmissible,  and 
refiosed  the  rule.  (2) 

The  verbal  declarations  of  an  auctioneer  at  the  time  of  sale  are  not  evi-  Verbal  deebr- 
dence  in  order  to  vary,  or  add  to,  or  explain  the  printed  conditions  of  anions  of  an 
«ale.  (S)    Thus,  where  the  conditions  described  only  the  number  and  kind  admis&ble  for 
of  timber  trees  to  be  sold  by  lot,  but  said  nothing  as  to  the  weight  of  the  purpose  of 
the  timber,  the  defendant,  in  an  action  for  not  completing  his  purchase  "H^^^^ 
jMMiding  to  the  conditions,  was  not  permitted  to  shew  that  the  auc-  ing  the  printed 
tioneer  at  the  sale  had  warranted  the  quantity  of  timber  to  amount  to  a  ^^^<>°*  ^ 
oartain  weight  (4);  Lord  Ellenborough  observing,  '^Tlie  purdtaser  ought  judcment  of 
to  have  had  it  reduced  into  writing  at  the  time,  if  the  representation  then  Lord  Ellen. 
made  as  to  the  quantity  swayed  him  to  bid  for  the  lot    If  the  parol  evi-  ^'^  ^ 
denoe  were  adaussible  in  this  case,  I  know  of  no  instance  where  a  party  Edmtmdt. 
may  not  by  parol  testimony  superadd  any  term  to  a  written  agreement?-*- 
which  would  be  setdng  aside  all  written  contracts,  and  rendering  them  of 
no  effect    There  is  no  doubt  that  the  warranty  as  to  the  quantity  of  timber 
would  vary  the  agreement  contained  in  the  written  conditions  of  sale.** 

A  distinction  is  to  be  observed  between  contracts  in  writing  under  the  Distinction  be- 
Statute  of  F^mds  and  contracts  at  common  law.    In  the  former  case  a  ^^^,  ^tracts 
parol  oovtraot  will  not  be  admitted  to  shew  a  subsequent  variation  in  the  under  the  Sta. 
written  cootraet ;  as  where  several  lots  of  land  were  bought  together,  it  can-  tute  of  Frauds 
not  be  shewn  that  the  purchaser  has  by  parol  waved  the  contract  as  to  one  j^^^^l^^ 
lot  to  which  the  vendor  could  not  make  title  (5) ;  but  in  that  case  the  court 
aaki  it  would  have  been  otherwise^  if  the  contract  had  not  been  sul^ject  to  the 
control  of  an  act  of  parliament ;  ^  but  after  the  agreement  has  been  reduced 
into  writing,  it  is  competent  to  the  parties,  at  any  time  before  the  breach  of 
it,  by  a  new  contract  not  in  writings  either  altogether  to  wave^  dissolve,  or 
smnnl  the  former  agreement,  or  in  any  manner  to  add  to,  or  subtract  from, 
or  vary,  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  contract,  which 
IS  to  be  proved,  partly  by  the  written  agreement,  and  pardy  by  the  subse- 
quent verbal  terms  engrafted  upon  what  will  be  thus  left  of  the  written 
agreement" 

{I)  Preatm    y.  Mgrteam,    9  W.    Blaek.  J9»^^M0«,  1  Ves.  &  B.  584.      Winehy.Wm' 

1949.  cftefter,  ibid.  S78.      O^ie  ▼.  Fofjambe,  3 

(9)  Sieh  T.  Jaekioth  4  BrOb  C.  C.  515.     6  Meriv.  53.     SheUoM  t.  Xtvtw,  9  C  &  J. 

Vet.  334.  n,  416.     BradOaw  t.  Bamett,  5  C.  &  P.  48. 

(3)  GmmU    ▼.  Erhtui,    1  Hen.    Black.  (4)  Bowdl  r,  Ednnmdi,  I5t  ^laBt,  6. 

969.     /ciiAtiiMfi  ▼.  Apy«»  cit  6  Ves.  330.  (5)  G«m  t.  Nm^oU  (Lord),  5  B.  &  Ad. 

HtffgtMMm  T.  CKMMt,  15  ibid.  516.     Gown^.  58. 


US6  EVIDENCE. 

SxcovDAHT        If  fraud  be  imputed^  any  consideratioa  or  fact,  however  contrary  to  the 
viDKNCE.      averment  of  a  deed,  may  be  proved  to  shew  the  fraudulent  nature  of  the 


Fraudulent  in-  transaction.  (1)    Thus,  if  a  will  be  fraudulently  made,  parol  evidence  may 
■trumen^.         ^^  ^^^^  ^f  ^y^^  passed  at  the  time  of  the  testotor's  signing,  and  what  the 

testator  said.  (2)  So,  likewise,  where  indentures  or  other  writings  are  not 
available  in  evidence,  unless  the  consideration  paid  or  contracted  for  is  truly 
stated,  it  may  be  proved,  that  a  greater  sum  than  is  mentioned  was  actually 
paid,  or  that  the  writing  does  not  contain  the  whole  of  the  agreement,  hat 
that  some  of  the  terms  of  the  agreement  were  omitted  for  the  purpose  of 
evading  the  provisions  of  the  stamp  acts. 

Where  a  conveyance  of  land  was  expressed  to  be  for  the  consideration  of 

SO/.,  yet,  in  order  to  avoid  the  settlement  of  a  pauper,  it  may  be  shewn,  that 

the  purchase  money  did  not  in  fact  amount  to  30/.  (3) 

Paoop  of  an.        Where  an  existing  written  contract,  or  obligation  upon  the  parties,  is  onee 

sBRATioM»    *     proved,  questions  may  arise  as  to  the  admissibility  of  evidence  to  shew,  that 

the  parties  have  subsequently  consented  to  vary  iU 

Such  evidence  is  not  open  to  the  objection  which  is  made  to  contempo* 

raneous  parol  evidence,  viz.  that  it  is  offered  in  opposition  to  that  writtea 

evidence,  to  which  by  the  policy  of  the  law  a  greater  degree  of  weight  is 

attached,  than  tou  the  uncertain  memory  of  a  witness.    In  general,  such 

evidence  of  a  subsequent  alteration  of  the  terms  of  a  written  agreemeat 

is  receivable  in  evidence.    Where,  however,  the  parties  have  defined  the 

terms  by  a  writing  under  seal  (which  must  be  taken  to  be  made  with 

great  care  and  formality),  the  policy  of  the  law  will  not  penult  it  to  be 

altered  by  matter  of  a  lower  nature,— <<  Nihil  tam  conveniens  est  natmali 

aequitati,  unumquodque  dissolvi  eo  ligamine,  quo  ligatum  est"  (4?) 

Simple  oon«  A  simple  contract,  whether  in  writing  or  not,  may  be  varied  in  its  terms 

''"w b*^  ***  ,   by  a  subsequent  parol  agreement  entered  into  before  the  breach  of  it,  with- 

agreement  be-    out  any  new  consideration  (5) ;  but  afler  it  is  broken  it  cannot  be  dis- 

fore  breach        charged  without  satisfaction,  for  by  the  breach  there  is  a  wrong  done  to  the 

new  ^ddL-    P<"^7  which  the  words  cannot  release  without  satisfaction ;  but  before  the 

ation,  sed  dUter,  breach  no  injury  was  done  to  either  party,  nor  any  of  them  injured  by  such 

^^  '^ "  a  discharge.  (6)    After  a  breach  there  must  be  a  new  consideration  to  set 

up  a  new  agreement  in  substitution  of  the  one  that  was  broken. 

Whatever  b  wanting  to  shew  the  consideration,  and  from  whom  it  moves, 
may  be  supplied  by  evidence  dehors  the  deed,  where  such  evidence  does  not 
contradict  the  deed.  (7)  Thus,  the  consideration  expressed  in  the  deed  of 
conveyance  was  28/1,  but  parol  evidence  was  admitted  to  prove  that  SOL  waa 
the  real  consideration.  (8) 

But  evidence  will  not  be  permitted  to  shew  a  condition  different  from 
that  expressed  in  a  bond,  or  to  vary  the  positive  language  of  a  deed. 

But  another  consideration  can  be  averred,  which  is  consistent  with  the 
consideration  expressed  in  a  deed.    Thus^  a  deed  operating  under  the  Statute 


(1 )  Bull.  N.  P.  173.     JPOxton  t.  Pdpham,  ibid.  79.  (b.)  BUmerhauet  t.  Pienm,  S  Ler. 
9  East,  421.  S34.     ^ftiibe**  com,  6  Co.  44.  (a.)     BnuUiek 

(2)  Doe  d.  SmaS  v.  Atten,  8  T.  R.  147.  t.  Thonquon,  8  East,  344. 
Doe  d.Em9  V.  Hardy,  1  M.  &  Rob.  525J  (5)  Vin.  Abr.  Contract,  17. 

(3)  Rex  V.  MaUingUy  {Inhab  of),  2  T.  R.  (6)  Ibid. 

12.     Rex  T.  Olney,  1  M.  &  S.  387.  (7)  Hartopp  ▼.  Haricfp,  17  Ves.  192. 

<4)  PhiUipp's  Ev.  774.     ComUeu  of  Rut-  (8)  Rex  v.  Scammondm  (Imhab.  qf),3T. 

laruTe  case,  5  Co.  26;  (a.)     Peyloe's  case,  9  R.474. 
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of  Uses,  and  reciting  no  consideration,  may  be  supported  by  shewing  that  a     Sbcokdakt 
pecuniary  consideration  passed.  (1)  ▼idxhce. 


If  a  deed  of  bargain  and  sale  be  expressed  generally  to  be  made  *'  for  which  is  coa- 
divers  good  considerations/'  it  may  be  proved,  that  the  bargainee  gave  ««*«?^  ^*||*  *® 
money  or  other  valuable  consideration.  (2)     And  if  a  deed  recite  only  a  expressed, 
pecuniary  consideration,  it  may  be  shewn  to  have  been  also  founded  on  the  Deed  of  bar- 
consideration  of  marriage  (3) ;  because  such  averments  are  but  an  explan-  8*^  »°^  *•**• 
ation  and  particularising  of  the  general  words  of  the  deed,  which  include 
every  manner  of  consideration ;  and  in  all  these  cases  the  matter  so  averred 
is  traversable  and  issuable.  (4) 

But  although  a  party  who  impeaches  a  deed  for  fraud  may  prove  a  dif- 
ferent consideration,  the  party  charged  with  the  fraud  will  not  be  allowed 
to  prove  any  other  consideration  in  support  of  the  instrument  (5) 

Written  instruments  are  considered  as  positively  defining  the  intentions  Time  of  hold- 
of  the  contracting  parties  at  the  time  of  the  contract ;  therefore,  no  parol  j"*  ^"^^^  * 
evidence  can  be  received  to  explain  the  time  of  holding  state^l  in  a  deed, 
or  lease.  (6) 

Written  contracts  of  hiring  between  masters  of  ships  and  seamen  cannot,   Seaman's 
for  perquisites^  additional  labour,  or  other  causes,  be  varied  or  added  to  by  ^^^ 
parol.  (7) 

Evidence  cannot  be  received  to  vary  a  written  contract  for  the  sale  of  Sale  of  goods, 
goods,  for  the  purpose  of  proving  that  the  price  was  to  be  different,  or  that 
a  different  quantity  was  to  be  delivered. 

Parol  evidence  is  also  inadmissible  to  shew  that  a  note,  purporting  to  be   ^Uls  or  notes, 
payable  on  'demand,  was  intended  by  the  parties  to  be  payable  only  on  a 
contingency  (8)  ;  or  that  a  note,  payable  on  a  certain  day,  was  intended  to 
be  payable  on  some  other  day  (9) ;  or  that  a  bill  or  note  should  be  renew- 
able-(10) 

A  deed  takes  effect  from  the  delivery,  not  from  the  date ;  and  in  Steele  Tim  of  Dx- 
V.  Mart  (11),  evidence  was  received  to  shew,  that  a  lease  dated  on  Lady-day,  "^**''  ®' 
1 783,  and  purporting  to  commence  on  Lady'day  last  past,  was  in  fact  exe-  ^^^  ^^   ^^ 
cuted  after  the  date,  and  that  the  term  therefore  commenced  on  Lady-day,  proved  to  have 
1783,  and  not  1782.  (12)  ^J^  delivered, 

^      ''  »  either  before  or 


after  the  date. 


(1)  Phillipp's  £v.    761.      2    Rol.   Abr.  (6)  Doe  d.  ^^jpicer  v.  X«a,  11  East,  SIS. 
Uses  (N.),   786.      BedeTs  case,  7  Co.  40.  (7)   White  j.  Wilson,  2  B,  &  F.  116. 
Zard  CromwePs  ease,  S  ibid.  76.     MUdnuif*  (8)  BawMn  v.  WaUmr,  1  Stark.  361.  Wood- 
cose,  1  ibid.  176.     Doe  d.  MUbum  v.  Salkdd,  bridge  v.  Spoonert  3  B.  &  A.  233.     Moee^ 

"Willes,  677.  /«y  v.  Hanford,  10  B.  &  C.  729.     Fotter  v. 

(2)  2  Rol.  Abr.  Uses  (N.),  786.      AfOtf-  /offy,  1  C.  M.  &  R.  703.     Adanu  v.  Word- 
jm/s  ease,  1  Co.  176.  ^ey,  1  M.  &  W.  378. 

(3)  Craythome  v.  Swinburne,  14  Ves.  170.  (9)  Free  v.  Hawkins,  I  Moore,  535.     8 
TmU  V.   Fdrieit,  M.  &  M.    472.      Vernon's  Taunt  92. 

ease,  4  Co.  3.  (10)  Hoare  v.  Graham,  8  Camp.  57.  Hogg 

(4)  In  Peacock  v.  Monk,  1  Ves.  sen.  128.  v.  Snaith,  1  Taunt.  347.,  ante,  tit  Bills  of 
Ix>rd  Hardwicke  held,  that  where  no  con-  Ezchakob  axd  Pkomissoet  Nors. 
sideration  is  expressed  in  a  deed,  a  party  (11)  4B.  &  C.  272. 

claiming  the  benefit  of  a  trust  under  the  deed  (12)  Stone  v.  Bale,  3  Lev.  348.     Hatt  v. 

may  prove  a  valuable  consideration.  Cazenove,  4  East,  477.      Goddard's  casc^  2 

(5)  Clarkson  v.  ffanway,  2  P.  Wms.  203.  Co.  4.  (b.) 
Doe  d.  Roberts  v.  RoberU,  2  B.  &  A.  368. 
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TSCHNICAL 
£xPRK8SldK8. 

Instrument 
vritten  by  a 
person  of  a  par- 
ticular class,  or 
with  reference 
to  a  particular 
subject-matter. 


No  evidence  to 
counteract  de- 
scription. 


Latent  ambi- 
guity may  be 
removed  by 
parol  evidence. 


Where  a  de- 
scription is  in 
every  respect 
erroneous,  it 
cannot  take 
efiect. 


V.  Latent  Ambiguity. 

Ambiguities  may  be  .  classified  into  ambiguitas  latem  and  ambiguitat 
patens :  ambiguitas  Uttens  is,  where  a  deed  is  good  upon  its  face,  but  the 
ambiguity  is  raised  by  extrinsic  evidence ;  ambiguitas  patent  is^  where  the 
defect  appears  upon  the  face  of  the  deed. 

Terms  are  to  be  understood  in  their  plain,  ordinary,  and  popular  seDse, 
unless  they  have  generally,  in  respect  to  the  subject-matter,  or  by  the  known 
usage  of  trade,  or  the  like,  acquired  a  peculiar  sense,  distinct  from  the 
popular  sense  of  the  same  words.  (1) 

If  the  instrument  be  written  by  a  person  of  a  particular  class,  or  with 
reference  to  a  particular  subject-matter,  evidence  is  admissible  to  shew,  that 
among  that  class  of  persons,  or  with  reference  to  that  subject-matter,  a  pa^ 
ticular  sense  is  by  usage  attached  to  the  words,  different  from  the  popular 
sense.  Thud,  where  the  lessee  of  a  coal  mine  covenanted  to  get  the  whole 
of  the  mines  <<  not  deeper  than  or  below  the  level  of  the  bottom  of  the  mine 
at  a  particular  point :" — It  was  held,  that  parol  evidence  of  the  understaad- 
ing  amongst  miners  was  admissible  to  shew,  that  the  word  "  level"  had  a 
particular  technical  meaning,  different  from  its  ordinary  signification  of 
«  horizontal  line."  (2) 

On  the  comparison  of  the  description  with  the  subject-matter,  that  which 
most  nearly  agrees  with  it  must  be  taken  to  have  been  meant,  and  evidence 
is  inadmissible  to  rebut  that  inference.  The  rule  as  stated  by  Lord  Bacon 
is,  *<  That  if  there  be  some  land,  wherein  all  the  demonstrations  in  a  grant 
are  true,  and  some^  wherein  part  are  true,  and  part  false,  the  words  of  sach 
grant  shall  be  intended  words  of  true  limitation,  to  pass  only  those  lands, 
wherein  all  the  circumstances  are  true."  (3) 

Where  an  ambiguity,  not  apparent  on  the  face  of  a  written  instrument,  b 
raised  by  the  introduction  of  parol  evidence,  the  same  description  of  evi- 
dence is  admitted  to  explain  it  Thus,  where  a  testator  devises  his  estate  of 
Blackacre,  and  has  two  estates  called  Blackacre,  evidence  may  be  adnaitted 
to  shew,  which  of  ihe  Blackacres  is  meant;  or  if  one  devises  to  his  son  John 
Thomas,  and  he  has  two  sons  of  the  name  of  John  Thomas,  evidence  majr 
be  admitted  to  shew  which  of  them  the  testator  intended  (4)  ;^  because 
parol  evidence  when  so  admitted,  does  not  vary  or  contradict  the  written 
instrument,  but  determines  merely  to  what  set  of  facts  it  applies. 

If  a  description  be'  in  every  respect  erroneous,  the  instrument  cannot 
take  effect ;  yet  where  the  description  of  the  devisee  or  thing  devised  is 
true  in  part,  but  not  true  in  every  particular,  parol  evidence  is  admissible 


(1)  BobertaoH  ▼.  French,  4  East,  IS5., 
▼ide  etiam  Bold  ▼.  Bayner,  1  Mj  &  W.  343. 
Blackdt  V.  BoyaJl  ExeKAtaw,  Camp.  2  C.  &  J. 
249.  TViyJbr  v.  Briggs,  S  &  &  P.  525. 
Smith  V.  WiUon,  3  B.  &  Ad.  728. 

(2)  Chgton  y.  Greyw,  4  N.  &  M.  602., 
vidie  etiam  Bobertaon  v.  French,  4  East,  135. 
Taylor  v.  Brigge,  2  C.  &  P.  525.  Lane  v. 
Stanhope  {Earl),  6  T.  R.  345.  Bichardaon 
T.  Wation,  4  B.  &  Ad.  787.  1  N.  &  M.  567. 
LethuUer'scate,  2  Salk.  443.   Gabay  t.  Lbydf 


3  B.  &  C.  798.  NoUe  t.  Kamoway,  Voag- 
510.  FaUance  v.  Dewar,  I  Camp*  ^ 
Haynet  t.  HoUiday,  7  Bing.  587. 

(3)  P^  Parke  J.  in  Doe  d.  ^fi^ 
Bower,  3  B.  &  Ad.  459.,  vide  0oc  d.  i>W 
V.  Holtom,  4  A.  &  £.  81.  NewUm  v.^^^ 
6  Sim.  60.  GUI  t.  SkiUey,  2  Russ.  &  * 
336.     Blackwdl  t.  BvU,  1  Keen,  176. 

(4)  Per  Gibbs  C.  J.  in  Doe  v.  Chidit^* 

4  Dow,  93.    Doe  d.  Morgan  ▼.  Morgan  1  ^ 
&  M.  235. 
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to  Bhew  the  person  or  thing  iatended,  provided  there  is  enough  on  the  face       Sbcokdaat 
of  the  will  to  justify  the  application  of  the  evidence.  (1)  Evidkkck. 

In  Thomas  v.  Thomas  (2)  Lord  Kenyon  observed,  '^  I  alluded  to  the  maxim,   FaUa  demon- 
that  fidsa  demonsiraiio  non  nocety  but  in  doing  so,  I  wished  that  the  sense  <^<>^  "m  no- 
of  that  maxim  should  be  attended  to ;  I  have  always  understood  that  such 
Jalsa  demonsiraiio  should  be  superadded  to  that,  which  was  sufficiently  cer**  Lordli^^n 
tain  before :  there  must  constai  depersond;  and  if  to  that  an  inapt  descrip-  in  Thomas  v. 
tion  be  added,  though  false,  it  will  not  avoid  the  demise."  Thomas. 

So  likewise  Mr.  Justice  Parke  in  Doe  d.  Smith  v.  GaUoway  (3)  said.  Judgment  of 
"  The  rule  is  clearly  settled,  that  when  there  is  a  sufficient  description  set  p '•  "^"f**^ 
forth  of  premises,  by  giving  the  particular  name  of  a  close,  or  otherwise^  d.  Smith  v. 
"we  may  reject  a  false  demonstration ;  but  that  if  premises  be  described  in    GaOoway, 
general  terms,  and  n  particular  description  be  added,  the  latter  controls  the 
former."  (4) 

Thus,  an  error  in  a  christian  or  sirname  may  be  proved.  (5)  And  where 
the  grantor  had  no  lands  agreeing  with  the  description  in  the  deed,  the 
lands  intended  to  be  conveyed  may  be  shewn  by  the  contract  of  sale,  or  by 
letters  written  between  the  parties  and  their  ugents.  (6) 

In  Doe  d.  Templeman  v.  Martin  (7)  Mr  Justice  Parke  said,  **  It  may  Evidence  of 
be  laid  down  as  a  general  rule,  that  all  facts  relating  to  the  subject-  c"'<^™»^ceg. 
matter  and  object  of  the  devise,  such  as  that  it  was,  or  was  not,  in  the   -^^  ^^tice 
possession  of  the  testator,  the  mode  of  acquiring  it^  the  local  situation,   Parke  in  Doe 
and  the  distribution  of  the  property,  are  admissible  to  aid  in  ascertaining      TanfJeman 
what  lA  meant  by  the  words  used  in  a  will  (8) ; "  in  fact,  evidence  is  admis-   ^^^^  f  w   d« 
sible  to  shew,  not  what  a  testator  intended,  but  what  he  understood  to  be  in  instruments^ 
signified  by  the  words  he  used  in  his  will.  (9)     Thus,  by  a  will  of  a  musical 
instrument  maker,  giving  his  household  furniture,  a  pianoforte  would,  or 
would  not  pass^  according  to  the  circumstance  of  its  being  in  his  ware- 
house or  in  his  dwelling-house.  (10) 

In  Blachtcell  v.  Bull (II )  a  testator  directed  that  his  business  of  a  cheese-  Judgment  of 
monger  should  be  carried  on  by  his  "  wife  Sarah  Bull,  and  his  son  John  ^^pjj^^^ 
Bull  jointly,  for  the  mutual  benefit  of  my  family."      The  testator  died  SuU. 
shortly  after  the  date  of  his  will,  leaving  his  widow  Sarah  Bull  and  the 
said  John  Bull,  and  five  other  children,  infants,  surviving  him :  — -  It  was 
held,  that  the  widow  as  well  as  the  children,  were  comprised  in  the  word 
**  family."    Lord  Langdale  said^  '^  under  difi*erent  circumstances  it  (the 

(1)  Haner  V.  Tracers,  8  Bing.  248.     Re-  (2)  6  T.  R.  676. 

speeting  inaccurate  deficriptions,  vide  Gcod'  (S)  5  B.  &  Ad.  51. 

title  d.  Radford  t.  Southern^  1  M.  &  S.  £99.  (4)   Vide  Stukdey  t.  Butler,  Hob.  171. 

Selwood  ▼.  MUdmay,  3  Ves.  S06.     Bradwin  (5)  Ibid.,  et  vide  Careless  t.  CardesSf  1 

T.  Harpur,   Ambl.  374.     0oe   d.  Gore  ▼.  Merir.  384. 

Langtcn,  2  B.  &  Ad.  680.     Parsons  v.  l\ir.  (6)  Beaumont  v.  Field,   1  B.  &  A.   247., 

sons,  1  Ves.  jun.  265.    Dobson  v.  Waterman,  3  vide  etiam  Doe  d.  Chevalier  v.  Huthwaite, 

ibid.  308.  n.     Day  v.  Tn'y,  1  P.  Wms.  286.  3  ibid.  632.     Doe  d.  Bvlkdey  ▼.  miford,  IL 

Kampshirer,  Pierce,  2 Ves.  sen.  21 6.     Doe  d.  &  M.  88. 

Smith  T.  GaBoway,  5  B.  &  Ad.  43.     Diet,  (7)  4  B.  &  Ad.  785. 

Littledale  and  Parke  Js.  in  Doe  d.  Ashforth  (8)  Vide  etiam  Eden  {Sir  John)  ▼.  Bnte 

T.  Bower,  3  ibid.  459.     2  Rol.  Abr.  Graunt  {Earl  of),  7  Bro.  P.  C.  445. 

(P.),52.   14  Vin.  Abr.  Grant (Q.),  87.  Dod-  (9)  Richardson  t.   Watson,  4  B.  &  Ad. 

dinffton*s  ease,  2  Co.  S3.     Drttce  v.  Denison,  800. 

6  Ves.  82.     Shuttieworth  t.  Greaves,  4  M.  &  ( 10)  Le  Farrant  v.  Spencer,  I  Ves.  sen. 

C.  39.     Penticost  t.  Lee,  2  J.  &  W.  207.  97. 

Evans  t.  Tripp,  6  Madd.  91 .    Doe  d.  Cheva-  (11)1  Keen,  176. 
Her  ▼.  Huihwaite,  3  B.  &  A.  632. 
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word  family)  may  mean  a  man*8  household,  consisting  of  himself,  his  wife, 
children,  and  servants ;  it  may  mean  his  wife  and  children,  or  his  children 
excluding  the  wife,  or  in  the  absence  of  wife  and  children,  it  may  mean 
his  brothers  and  sisters,  or  his  next  of  kin,  or  it  may  mean  the  genealogical 
stock  from  which  he  may  have  sprung.  All  these  applications  of  the  word, 
and  some  others,  are  found  in  common  parlance ;  and  in  the  case  of  a  will, 
we  must  endeavour  to  ascertain  the  meaning  in  which  the  testator  em- 
ployed the  word,  by  considering  the  circumstances  and  situation  in  which 
he  was  placed,  the  object  he  had  in  view,  and  the  context  of  the  will ;  and 
applying  these  considerations  to  the  present  case,  I  am  of  opinion,  that 
in  the  words  '  my  family '  the  testator  clearly  intended  to  comprise  hia 
wife."(l) 

The  operation  of  a  will  may  vary  in  some  cases  according  to  the  estate, 
or  the  quantity  of  interest  which  a  grantor  or  devisor  had  at  the  time  of 
making  his  deed  or  will.  (2)  So  it  may  vary  according  to  the  situation  or 
interest  of  the  grantee  or  devisee. 

Evidence  is  sometimes  admissible  to  shew  the  state  of  the  property  at 
the  time  the  testator  made  his  will :  thus,  if  a  testator  bequeath  such  a  sum 
in  a  particular  stock,  it  will  not  be  a  specific  legacy  unless  he  have  that 
stock  at  the  time.  (3) 

If  a  person  grant  an  estate  for  life  generally,  without  saying  whether  for 
his  own  life  or  for  the  life  of  the  grantee,  evidence  is  admissible  to  shew 
what  interest  the  grantor  had  in  the  premises ;  for  if  he  was  tenant  in  fee, 
the  grantee  would  have  an  estate  for  his  own  life ;  but  if  he  was  tenant  in 
tail,  or  for  life  only,  then  the  grantee  would  have  an  estate  for  the  life  of 
the  grantor.  (4) 

In  Smith  v.  Doe  d.  Jersey  {Earl  of)  (5),  where  the  principal  questioo 
was  on  a  clause  of  re-entry  on  a  lease,  under  the  execution  of  a  power 
in  a  deed  of  marriage  settlement,  by  which  the  settler  was  authorised 
to  demise  by  indenture  such  premises  as  were  then  leased  for  lives,  &c. 
and  so  as  the  accustomed  rents  were  reserved^  &c.  and  so  as  the  lease 
contained  a  power  of  re-entry  for  non  payment  of  the  rent  reserved,  &c. 
—  the  House  of  Lords  determined,  that  it  was  allowable  to  prove,  that 
the  usual  and  accustomed  form  of  leases  (by  which  the  estate,  settled  in 
the  marriage  settlement,  had  been  demised,  as  well  before  as  after  the  date 
of  the  settlement),  had  contained  a  conditional  proviso  of  re-entry  similar 
to  the  one  in  the  indenture,  whose  validity  was  then  disputed  ;  Mr.  Justice 
Bayley  observing (6)  ''This  is  not  admitted,  to  produce  a  construction 
against  the  direct  and  natural  meaning  of  «the  words ;  nor  to  control  a 
provision,  which  was  distinct^  and  accurately  described ;  but  because  there 
is  an  ambiguity  upon  the  face  of  the  instrument ;  and  because  an  indefinite 
expression  is  used  capable  of  being  satisfied  in  more  ways  than  one,  and  I 
look  to  the  state  of  the  property  at  the  time,  to  the  estate  and  interest 


<1)  Vide  etiam  PraH  v,  JaekMm,  1  Bro.  AmbLTO.   Doe  d.  ^ayter  ▼.  Jbtii9i2b,  S  East, 

P.  C.  2{M.     Carr  ▼.  Carr,    1  Meriv.   541.  173. 

91.      Kdfy  (Sir  Georsfe)    ▼.   JPowUt,  Ambl.  (2)  Vide  per  Bayley  J.  in  AmM  d.  Jersey 

610.      Doe  d.  Gore  ▼.  Lanffton,  2  B.  &  AdL  (Earl  of)  ▼.  JDoe,  2  B.  &  B.  551. 

695.    Hobton  ▼.  BUxckbum,  1  M.  &  K.  571.  (3)  Ibid. 

Abbot  T.  Maeeiet   3   Ves.    148.     Newton  t.  (4)  Ibid. 

Lueae,    6  Sim.    54.      Tftompson   v.   Lawley  (5)  Ibid,  473. 

{,Lady\  2  B.  &  P.  308.     Edge  v.  SaKdmry,  (6)  Ibid.  553. 
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"which  the  settler  had,  and  the  situation  in  which  the  settler  stood  with     Sbcondakt 
regard  to  the  property  she  was  settling,  to  see  whether  that  estate,  or       ^ipgycK. 


interest,  or  situation,  will  assist  us  in  judging  what  the  settler  meant  by 
that  indefinite  expression.*' 

'<  In  expounding  a  will  the  court  is  to  ascertain,  not  what  the  testator  A  will  is  ex. 
actually  intended,  as  contradistinguished  from  what  his  words  express,  but  ^^q^q^  of  the 
w^hat  is  the  meaning  of  the  words  he  has  used."(l)     <' Although  parol  words  the  tes- 
evidence  cannot  be  read  to  prove  instructions  of  the  testator,  after  the  will  *****^  ^^  *"*^' 
is  reduced  into  writing,  or  declarations,  as  to  the  persons  whom  he  meant  by 
the  written  words  of  the  will^  yet  that  is  different  from  reading  it  to  prove, 
that  the  testator  knew  he  had  such  relations ;  to  establish  which  fact  it  may 
be  read^  but  not  to  go  any  further.     And  though  this  is  a  nice  distinction, 
yet  it  is  a  distinction  in  the  reason  of  the  thing,  nor  can  any  mischief  arise 
from  admitting  it"  (2) 

The  forgoing  principle  respecting  direct  evidence  of  intention  seems  how- 
ever to  have  been  extended  by  Doe  d.  Gord  v.  Needs  (S),  in  which  a  testator 
by  his  will  gave  several  legacies  to  George  Gord  the  son  of  George  Gord, 
and  to  George  Gord  the  son  of  John  Gord,  and  there  was  also  in  the  will 
a  devise  to  George  Gord  the  son  of  Gord.  It  seems,  though  not  ex- 
pressly stated  in  the  report  of  the  case,  that  there  were  two  persons  living 
at  the  time  of  the  making  of  the  will,  George  the  son  of  John  Gord,  and 
George  the  son  of  George  Gord.  The  latter  was  the  lessor  of  the  plaintiff, 
and  claimed  the  land  in  question  under  the  devise  to  George  Gord  the  son 
of  Gord  ;  and  <<  he  offered  evidence  of  declarations  by  the  testator,  shewing 
that  he,  the  lessor  of  the  plaintiff,  was  the  intended  devisee."  The  evidence 
having  been  received,  the  propriety  of  its  admission  was  brought  before 
the  court  of  exchequer  by  a  motion  for  a  new  trial ;  and  judgment  was 
given,  that  the  evidence  had  been  properly  received.  *^  The  point  to  be 
considered,"  said  Mr.  Baron  Parke,  *<  is,  whether  evidence  was  properly  Judgment  of 
admitted,  to  shew  what  person  the  testator  meant  to  designate  by  the  de-  ^*^\®*'^^ 
scription  of  ^  Geoi^e  Gord  the  son  of  Gord ; '  and  we  are  of  opinion  that  j.  q^^  y. 
such  evidence  was  properly  admitted.  If,  upon  the  face  of  the  devise,  Needs, 
it  had  been  uncertain  whether  the  devisor  had  selected  a  particular  object 
of  his  bounty,  no  evidence  would  have  been  admissible  to  prove  that  he 
intended  a  gift  to  a  certain  individual,  such  would  have  been  a  case  of 
ambiguitas  patens,  within  the  meaning  of  Lord  Bacon's  rule  (4) ;  which 
ambiguity  could  not  be  holpen  by  averment ;  for  to  allow  such  evidence 
would  be,  with  respect  to  that  subject,  to  cause  a  parol  will  to  operate  as 
a  written  one ;  or^  adopting  the  language  of  Lord  Bacon,  <  to  make  that 
pass  without  writing,  which  the  law  appointeth  shall  not  pass  but  by 
writing.*     But  here,  on  the  face  of  the  devise,  no  such  doubt  arises. 


(1)  Per  Parke  J.  in  Doe  d.  Gwiltim  ▼.  v.  JFaOur,  15  Ves.  514.  Herhrrt  ▼.  Held, 
GtoiUim,  5  B.  &  Ad.  129.  16  ibid.  486.  489.     Doe  d.  SeweU  v.  Parratt, 

(2)  Diet.  Lord  Hardwieke  inOoodinge  v.  S  B.  &  Ad.  472.  RichanUon  v.  WateoHf  4 
Goodinge,  1  Ves.  sen.  231.,  vide  etiam  Chat-  ibid.  800.  Thompeon  t.  Lawley  {Lady\  2 
loner  v.  Bowyer,  2  Leon.  70.  Femon*»  caee^  B.  &  P.  308.  Lane  v.  Stanfwpe  (^Earl),  6 
4  Co.  4.  (a. )  Towere  v.  Moor,  2  Vem.  98.  T.  R.  353.  Doe  d.  Gore  v.  Langton,  2  B. 
Strode  {Sir  Litton)  v.  Rutsel  (Lord)y  ibid.  &  Ad.  693.  Brett  ▼.  Bigdon,  Flowd.  345. 
625.     Lord  Lantdown't  case,    10  Mod.  99.  '    (3)  2  M.  &  W.  129. 

Bertie  v.  Faulkland,  1  Salk.  231.     Lawrence  (4)  Maxims,  25. 
V.  Dodwefl,  1  Ld.  Raym.  438.       Bengough 
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There  is  no  blafik  before  the  name  of  Gord  the  father,  which  might  have 
occasioned  a  doubt  whether  the  devisor  had  finally  fixed  on  any^  certain 
person  in  his  mind.     The  devisor  has  clearly  selected  a  particular  indi- 
vidual as  the  devisee.    Let  us  then  consider,  what  would  have  been  the 
case,  if  there  had  been  no  mention  in  the  will  of  any  other  George  Gord 
the  son  of  a  Gord :  on  that  supposition  there  is  no  doubt,  upon  the  au- 
thorities, but  that  evidence  of  the  devisor's  intention,  as  proved  by  his 
declarations,  would  have  been  admissible.     Upon  the  proof  of  extrinsic 
facts,  which  is  always  allowed  in  order  to  enable  the  court  to  place  itself 
in  the  situation  of  the  devisor,  and  to  construe  his  will,  it  would  have 
appeared,  that  there  were  at  the  date  of  the  will  luw  persons,  to  each  of 
whom  the  description  would  be  equally  applicable.     This  clearly  resembles 
the  case  put  by  Lord  Bacon  of  a  latent  ambiguity,  as  where  one  grants  his 
manor  of  S.  to  J.  F.  and  his  heirs,  and  the  truth  fs,  that  he  has  manors 
both  of  North  S.  and  South  S.;  in  which  case  Lord  Bacon  says  (1),  '  it  shall 
be  holpen  by  averment,  whether  of  them  was  that  which  the  party  intended 
to  pass.'     The  case  is  also  exactly  like  that  mentioned  by  Lord  Coke  in 
Altham*s  case  (2),  *  If  A.  levies  a  fine  to  William  his  son,  and  A.  has  two 
sons  named  William,  the  averment  that  it  was  hb  intent  to  levy  the  fine  to 
the  younger  is  good,  and  stands  well  with  the  words  of  the  fine.'     Another 
case  is  put  in  Counden  v.  Gierke  (3),  which  is  in  point :  '  if  one  devise  to 
his  son  John,  where  he  has  two  sons  of  that  name : '  and  the  same  rule  was 
acted  upon  in  Doe  v.  Morgan,  (4)     The  characteristic  of  all  these  cases 
is;  that  the  words  of  the  will  cfo  describe  the  object  or  subject  intended ; 
and  the  evidence  of  the  declarations  of  the  testator  has  not  the  eficct  of 
varying  the  instrument  in  any  way  whatever;  it  only  enables  the  court 
to  reject  one  of  the  subjects,  or  objects,  to  which  the  description  in  the 
will  applies,  and  to  determine  which  of  the  two  the  devisor  understood 
to  be  signified  by  the  description  which  he  used  in  the  will."  **  There  would 
then  have  been  no  doubt  whatever  of  the  admissibility  of^evidence  of  the 
devisor  s  intention,  if  the  devise  to  <  George  the  son  of  Gord '  had  stood 
alone,  and  no  mention  had  been  made  in  the  will  of  George  the  son  of 
John  Gord,  and  George  the  son  of  George  Gord.    But  does  the  circum- 
stance, that  there  are  two  persons  named  in  the  will,  each  answering  the 
description  of  '  George  the  son  of  Gord,'  prevent  the  application  of  this 
rule?     We  are  of  opinion  that  it  does  not     In  truth,  the  mention  of 
persons  by  thoiie  descriptions  in  other  parts  of  the  will,  has  no  more  effect, 
for  this  purpose,  than  proof  by  extrinsic  evideiice  of  the  existence  of  such 
persons,  and  that  they  were  known  to  the  devisor,  would  have  had :  it 
shews  that  there  were  two  persons,  to  either  of  whom  the  description  in 
question  would  be  applicable,  and  that  such  two  persons  were  both  known ; 
and  the  present  case  really  amounts  to  no  more  than  this,  that  the  person  to 
whom  the  imperfect  description  appears  on  the  parol  evidence  to  apply,  is 
described  in  other  parts  of  the  same  will  by  a  more  full  and  perfect  de- 
scription, which  excludes  any  other  object  than  himself.     Still  he  is  pointed 
out  in  the  devise  itself  by  a  description,  which,  so  far  as  it  goes,  is  per- 
fectly correct.     In  the  case  of  Doe  v.  Morgan  above  referred  to,  precisely 
the  same  circumstances  occurred." 


(1)  Maxims,  25.  (3)  8  Co.  155.  (a.)         (3)  Hob.  32.         (4)  1  C.  &  M.  2S5. 
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MUkr  y. IVaveri (I)  is  the  leading  case  respeeting  latent  ambiguities,     Sbcokdaky 
and  in  which  it  was  held,  that  where  the  description  of  the  devisee  or  thing     EyiPKycg. 
devised  was  true  in  part,  but  not  true  in  every  particular,  parol  evidence  ^^u^gment  of 
was  admissible  to  shew  the  person  or  thing  intended,  provided  there  was  xindal  ^  ^^ 
enough  on  the  faoe  of  the  will  to  justify  the  application  of  the  evidence ;  Miller  v. 
Chief  Justice  Tindal  observing,  inter  alia^   '<  Upon   examination  of  the    ^^*^'* 
decided  cases  it  will  be  found,  that  an  uncertainty,  which  arises  from 
applying  the  description,  contained  in  a  will,  either  to  the  thing  devised,  or 
to  the  person  of  the  devisee,  may  be  helped  by  parol  evidence ;  but  that  a 
new  subject-matter  of  devise,  or  a  new  devisee,  where  the  will  is  entirely 
silent  upon  either,  cannot  be  imported  by  parol  evidence  into  the  will 
itself. 

'<  Thus,  in  the  case  of  Zotoe' v.  HunHnptower  (Lard)  (2),  in  which  it  was 
held,  that  evidence  of  collateral  circumstances  was  admissible  (as  of  the  ages 
of  the  several  devise^  named  in  the  will,  of  the  fact  of  their  being  married 
or  unmarried,  and  the  like,  for  the  purpose  of  ascertaining  the  true  con- 
struction of  the  will),  such  evidence,  it  is  to  be  observed,  is  not  admitted 
to  introduce  new  words  into  the  will  itself,  \>ut  merely  to  give  a  construc- 
tion to  the  words  used  in  the  will,  consistent  with  the  real  state  of  his 
property  and  family ;  the  evidence  is  produced  to  prove  facts,  which,  ac- 
cording to  the  language  of  Lord  Coke  (S),  <  stand  well  with  the  words  of  the 
win;  "(4) 

The  cases  of  Selwood  v.MiIdmay(5),  Goodtitle  d.  Radford  v.  Southem{e), 
ondDay  and  Trig  (7),  decide  only  that,  where  there  is  a  sufficient  description 
in  the  will  to  ascertain  the  thing  devised,  a  part  of  the  description  which  is 
inaccurate  may  be  rejected,  not  that  any  thing  may  be  added  to  the  will : 
thus,  following  the  rule  laid  down  by  Chief  Justice  Anderson  (8),  **  an 
averment  to  take  away  surplusage  is  good,  but  not  to  increase  that  which 
is  defective  in  the  will  of  the  testator." 

**  It  is  well  ^l|ablished,  that  where  a  complete  blank  is  left  for  the  name  of 
a  legatee  or  devisee,  no  parol  evidence,  however  strong,  will  be  allowed  to 
fill  it  up  as  intended  by  the  testator :  as  in  Hunt  v.  Hart  (9),  and  in  many 
other  cases. 

**  Now  the  principle  must  be  precisely  the  same,  whether  it  is  the  person 
of  the  devisee,  or  the  estate  or  thing  devised,  which  is  left  altogether  in 
blank,  and  it  requires  a  very  nice  discrimination  to  distinguish  between  the 
case  of  a  wiU,  where  the  description  of  the  estate  is  left  altogether  in  blank, 
and  the  present  case,  where  there  is  a  total  omission  of  the  estates  in 
Clare."  (10) 

Evidence  df  usage  for  construing  ancient  instruments  seems  to  bo  Evidencs  or 
nothing  more  than  secondary  evidence  of  facts.    The  meaning  also  of  Ian-  ^''(^i'i^t 
guage  used  in  ancient  instruments  inay  have  changed  in  lapse  of  time,  or 
have  become  doubtful.    The  reason  for  the  admission  of  evidence  of  usage 
will  determine  the  limits  within  which  it  is  confined ;  if  the  usage  be  not 

(1)8  Bing.  244.  (5)  S  Vea.  306» 

(3)  4  Rtus.  581.  fi.  (6)  1  M.  &  &  299. 

(3)  8  Co.  155.  (7)  1  P.Wms.  286. 

(4)  Vide  etiam  Standen  v.  Standm,  2Ve8.  (8)  Godb.  131. 

jun.  589.    Moffey  {BarL)  ▼»  Mtusey,  8  East,         (9)  3  Bro.  C.  C.  31 1. 
149.  (10)  Per  Tindal  C  J.  in  AfZfier  v.  Traveri, 
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consistent  vith  that  meaning  of  the  instrument,  which,  by  the  rules  of  law, 
might  at  the  time  of  its  dater  have  been  attributed  to  it,  the  evidence  cannot 
be  received  ;  in  other  words,  it  is  inadmissible  to  control  or  contradict  the 
express  provisions  of  the  instrument  (1)  And  in  the  case  of  modem  deeds, 
evidence  of  the  acts  of  the  parties  is  not  admissible  in  the  construction  of 
the  instrument  to  shew  their  understanding  of  it  (2) 

In  Chad  v.  Tilsed{S)  Mr.  Justice  Richardson  observed,  "  Modem  usage 
of  forty  years*  duration  is  evidence  not  only  for  that  period,  but  evidence 
from  which  it  may  be  presumed,  that  the  same  course  was  pursued  in 
earlier  times,  if  nothing  is  shewn  to  the  contrary." 

''Where  the  penning  of  a  statute  is  dubious,  long  usage  is  a  just  me* 
dium  to  expound  it  by;  jys  et  norma  loquendi  is  governed  by  usage: 
and  the  meaning  of  things  spoken  or  writteA  must  be,  as  it  has  constantly 
been  received  to  be,  by  common  acceptation.  But  if  usage  hath  been 
against  the  obvious  meaning  of  an  act  of  parliament  by  the  vulgar  and 
common  acceptation  of  the  words,  then  it  is  rather  an  oppression  of  those 
concerned,  than  an  exposition  of  the  act,  especially  as  the  usage  may  be 
circumstanced."  (4)  And  in  the  Bank  of  England  v.  Anderson  (5),  which 
was  a  question  upon  the  statutes  relating  to  the  Bank  of  England,  and  usage 
was  offered  in  evidence  to  support  their  construction.  Chief  Justice  Tindal 
said,  *'  If  no  other  argument  was  brought  forward,  we  attribute  great  weight 
to  the  maxim  of  law,  contemporanea  exposiHo  fortissima  est  in  legeT 

In  a  court  grant  of  '<  tithes/'  contemporaneous  documents,  proceedings  in 
causes,  and  parol  testimony  may  be  resorted  to,  in  order  to  shew  the  species 
of  tithes  intended  to  be  conveyed.  (6) 

In  the  reception  of  evidence  as  to  usage,  no  distinction  exists  between 
a  private  deed  and  a  king's  charter,  and,  for  their  exposition,  evidence  of 
usage  can  be  given.  (7) 

In  Stammers  r.  Dixon  (8)  it  was  held,  that  one  may  hold  the  prima  ion^ 
sura  of  land  as  copyhold,  and  another  may  have  the  soil  ipd  every  other 
beneficial  enjoyment  of  it  as  freehold ;  and  that  ancient  admissidns  of  the 
copyholder,  and  those  under  whom  he  claims  the  land,  by  the  description 
of  "  tres  acras  prati"  may  be  construed  only  to  carry  the  prima  tonsura^  if 
in  fact  they  have  enjoyed  no  more  under  such  admissions,  while  another 
has  had  the  after-crop,  and  has  cut  the  trees  and  fences,  scoured  the  ditches, 
repaired  the  fences,  and  kept  the  drains,  though  the  copyholder  may  have 
paid  all  the  rates  and  taxes,  which  was  in  his  own  wrong  (9) ;  Lord  Ellen- 
borough  observing,  ''  we  must  construe  the  rights  of  the  parties,  however 
derived  from  ancient  grants,  consistently  with  the  possession ;  and  there 
will  then  exist  a  copyhold  interest  in  the  prima  tonsura  for  (he  defendant, 
and  every  other  freehold  interest  in  the  land  for  the  plaintiff.  But  thb,  it 
is  said,  is  inconsistent  with  the  entries  on  the  court  rolls,  which  grant  an  • 


8  Bing.  254.  Doe  d.  Oxenden  ▼.  ChichesUr, 
(  Sir  Arthur),  4  Dow.  65,  Newburgh  v.  NeW' 
burghy  Dom.  Proc.  June  16.  1825. 

(1)  Bex  V.  Saltoay,  9  B.  &  C.  424. 

(2)  Vide  aifton  v.  Whhnesky,  5  T.  R. 
564.  Iggvlden  v.  May,  9  Ves.  SSS.  2  N.  R. 
452. 

«  (3)  2  B.  &  B.  409.,  vide  Merew.  &  Steph. 
Hist,  of  Boroughs,  Index,  tit.  Usaoi. 


(4)  Sheppard  ▼.  Gomotd,  Vaugban,  169., 
et  vide  Rex  v.  Scott  (  CSerk),  3  T.  R.  602. 

(5)  3  Bing.  N.  C  666, 

(6)  Lueton  School  {Govemort  of)  t.  Sear" 
lett,2Y.&J,  330.   . 

(7)  Withndl  ▼.  GaHham,  6  T.  R.  388. 

(8)  7  East,  200. 

(9)  Stammers  v.  J)ixon,  7  East,  SCO. 
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interest  in  the  soil  to  the  tenant,  and  were  evidence  for  the  Jury  to  shew     Secondary 

in  what  right  the  defendant  claimed  and  took  the  fore-crops.     The  admis-  !_ 

sions  are  to  '  ires  aerasprati; '  but  can  it  be  said  that  the  word  ^prati'  is  not 
open  to  receive  any  construction  which  will  carry  a  leas  interest  than  the 
whole  right  to  the  soil  ?  The  judge  thought,  that  if  the  usage  in  fact  were, 
that  the  defendant  and  those  under  whom  he  claimed  h^  never  enjoyed 
any  other  benefit  of  the  land  than  the  fore-crop,  and  that  those  under  whom 
the  plaintiff  claimed  had  enjoyed  every  other  benefit  of  it,  that  word  might 
receive  a  construction  conformable  to  the  actual  enjoyment ;  and  I  think  he 
was  right  in  that  opinion.  And  then  he  properly  put  the  question  to  the 
jury  to  say,  how  the  fact  of  the  enjoyment  was  ;  and  when  they  found  that 
the  possession  of  every  thing  but  the  prima  tonsura  had  been  with  the 
plaintifi^,  he  gave  it  as  his  opinion,  that  the  word  proH  would  admit  of  such 
a  construction  as  to  pass  only  the  fore-crop  to  the  defendant,  and  that 
therefore,  notwithstanding  those  admissions,  the  jury  might  find  for  the 
plaintifi^,  reserving  for  the  judgment  of  this  court  the  simple  question  of 
law  upon  the  legality  of  such  construction.  With  that  directi6n,  so  under- 
stood, I  do  not  find  fault,  thinking  it  substantially  right" 


VI.  Patent  Amhigmty. 

If,  notwithstanding  the  reception  of  parol  evidence,  the  instrument  be   Patkot  Am- 
doubtful,  such  obscurity  cannot  be  removed  by  parol  evidence. 

^^  Amhiguitaa  patens  (that  is,  an  ambiguity  apparent  on  the  deed  or  in-  Jmbiffuitaa  pa- 
strument)  can  never  be  holpen  by  averment ;  and  the  reason  is,  because  Jj^^en  by*^ 
the  law  will  not  couple  and  mingle  matter  of  specialty,  which  is  of  higher  averment 
account  in  law ;  for  that  were  to  make  all  deeds  hollow,  and  subject  to  aver- 
ment, and  so  in  efi^ect  to  make  that  pass  without  deed  which  the  law  hath 
appointed  sliall  not  pass  but  by  deed."     It  holds  generally,  that  all  ambi- 
guity of  words  within  the- deed,  and  not  out  of  the  deed,  may  be  helped  by 
construction,  or  in  some  cases  by  election,  but  never  by  averment;  but 
rather  shall  make  the  deed  void  for  uncertainty.  (1) 

If  a  devise  be  expressed  ambiguously,  it  may  be  compared  with  the  other  Uncertainty  in 
parts  of  the  will.    The  declarations  of  the  testator  are  not  admissible  to  re-  *  de^»se. 
move  the  apparent  ambiguity,  or  to  explain  his  intention ;  as  for  example,  if 
the  devise  be  to  "  one  of  the  sons  of  J.  S.,"  who  has  several  sons,  the  devise 
is  void,  and  the  description  of  the  devisee  cannot  be  explained  by  parol 
proof.  (2) 

In  a  case  where  the  testator  made  dispositions  in  his  will  to  several 
persons,  among  others  to  his  wife  and  niece,  who  were  the  only  women 
mentioned  in  the  will,  and  then  devised  <<  to  her"  a  particular  estate  for 
life,  the  question  was,  whether  parol  evidence  could  be  admitted  to  shew 
which  *  of  the  two  was  intended  :  the  lord  chancellor  refused  to  receive  it, 
on  the  ground,  that  it  would  tend  to  put  it  in  the  power  of  witnesses  to  make 

(1)  Bac.  Elem/  rule  2S.  Chohnondeliy  Q2)  Strode  {Sir  Litton)  v.  liHi$tl  {Lord)y 
{Lord)  V.  Clinton  (  Lord),  2  Meriv.  343.  Th^  2  Vcrn.  624.  AUhanCn  ease,  8  Co.  155.  (a. ) 
d.  TifrreU  y.  Lsford,  4  M.&  S.  550. 
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SaCOVDAET 

Etidkkcb. 


Omisnon  of 
name  in  a  will. 


Demife  with  a 
printed  blank 
form  filled  up 
and  altered  for 
ufle. 


Where  refer- 
ence is  made  to 
another  instru- 
ment, such  ex- 
trinsic matter 
will  receive  the 
same  effect  as 
if  it  were  in  the 
writing. 


Judgment  of 
Lord  Lynd- 
hurst  in  Hodget 
T.  Hortfall 


Where  there  is 
no  reference  to 
a  foreign  in- 
strument, or 
where  the  de- 
scription of  it 
is  insufficient 


wills  for  testators.  The  court  held,  that  though  the  term  «'  her  "  was  relative, 
it  was  to  be  referred  in  this  ease  to  the  wife,  because  in  other  parts  of  tke 
will  it  seemed  to  relate  to  the  wife :  but  expressly  excluded  the  parol  evi- 
dence offered  to  explain  the  wilL  (1) 

Where  a  blank  was  left  in  a  will  for  the  devisee's  name,  it  was  held,  that 
parol  evidence  could  not  be  admitted  to  shew  the  name  of  the  person  which 
the  testator  intended  to  insert  (2) 

But  where  a  demise  offered  in  evidence  was  a  printed  .blank  form,  filled 
up  and  altered  for  use,  it  was  held,  that  the  court  might  look  at  the  parts 
struck  out,  in  order  to  ascertain  the  intent  of  the  parties  in  what  re- 
mained (S),  and  that  the  inapplicable  terms  must  be  considered  as  ex- 
punged. 

If  an  instrument  profess  to  refer  to  some  additional  expression  of  the 
intention  of  the  writer,  such  extrinsic  matter  is  as  cogent,  as  if  it  were  in 
the  writing.  The  additional  terms  sought  to  be  engrafted,  must,  however,  be 
in  writing,  if  the  instrument  referring  to  it  is  required  to  be  in  writing.  (4) 

In  Hodges  v.  Horsfall(5)t  an  instrument  purporting  to  be  an  agreement 
for  a  lease  contained  a  clause  for  the  erection  of  additions  according  to  a 
plan  agreed  upon ;  it  appeared,  that  three  distinct  plans  existed  for  making 
the  additions  alluded  to :  and  an  objection  was  made  that  parol  evidence  was 
inadmissible  to  determine  which  plan  was  meant ;  upon  which  LordLyndhurst 
in  giving  judgment  said,  "  1  am  of  opinion  on  the  authority  of  all  the  cases, 
and  especially  the  case  in  1  Sch.  &  Lef.,  where  Lord  Redesdale  has  considered 
the  subject  very  fully,  that  as  the  written  agreement  refers  specifically  to  a 
plan,  if  there  be  parol  evidence,  clear  and  satisfactory,  to  identify  the  par- 
ticular plan,  that  evidence  may  be  properly  admitted  for  the  purpose  of  so 
identifying  it."  (6) 

But  where  there  is  no  reference  to  a  foreign  instrument,  or  where  the 
description  of  it  is  insufiicient,  parol  evidence  is  not  admissible,  because  it 
would  be  to  give  it  an  effect  independent  of  the  writing,  and  contrary  to 
the  provision  of  law,  which  requires  the  whole  disposition  to  be  expressed  (7): 
thus  <<  a  will  cannot  refer  to  words  only  without  writing,  but  it  ought  to  be 
a  will  in  writing  for  all ;  and  therefore  there  cannot  be  any  averment  to  add 
any  thing  thereto  by  words,  dehors^  nor  to  abridge  it  by  a  condition  added 
thereto  by  words."  What  has  been  said  is  sometimes  in  itself  a  fact,  and 
not  merely  a  statement  (8) 

In  every  case  where  parol  evidence  raises  a  latent  ambiguity,  it  may  be, 
and  often  has  been,  fatal ;  the  evidence  may  be  sufficient  to  raise  the  ambi- 
guity, but  not  to  remove  it,  and  then  the  instrument  is  void  for  uncer* 
tainty.  (9) 


(1 )  Caadedony,  7Vfn>er,cit  2  Ves.  sen. 91 7. 

(2)  BayK9  y,Ati.  Gen,  2  Atk.  239.  Cos- 
tledon  V.  Turner,  3  ibid.  257.  ffuni  v.  Hort, 
d  Bro.  C.  C.  311.,  per  Tindal  C.  J.,  anti, 
1543. 

(3)  Stnckland  ▼.  Maxwdl,  2  C.  &  M.  539., 
sed  vide  Doe  d.  Spencer  v.  Pedley,  1  M»  &  W. 
670. 

(4)  Phillipp*s  Ev.  750.  Mdineux  y.  IMty- 
lineux,  Cro.  Jac.  144. 

(5)  1  RUSS.&M.  116. 

(6)  Vide  etiam  Coieg  v.  Trecothidt,  9  Ves. 


249.  ^oydsff  v.  Vrtamntrnd^  11  East.  153. 
Smart  t.  Pnffean,  6  Ves.  566,  OUter  y, 
Cooke,  I  Sch.  &  Lef.  22.  Brodie  v.  St,  Patdf 
1  Ves.  jun.  336.  JPer  Holroyd  J.  in  Kenwortkjf 
v.  Schq/Uid,  2  B.  &  C.  948.    . 

(7)  Sandford  v.    JRaikeBy   I   Meriv.   646. 
653.     Phillipp's  Ev.751. 

(8)  MoKneux  y.  MoUneux,  Cro.  Jac  144. 

(9)  Phillipp*s   Et.   fi.  75S.,  vide  etiam 
Saunderton  v.  Jadtamiy  2  B.  &  P.  238.  DiBm 

V.  Harritt  4  Bligh,  N.  &  343.  ShorireA  v. 
Cheek,  1  A.  &E.57. 
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The  foregoing  cases  elicit  the  principle,  that  reference  can  be  made  to  a     Spcoitdaet 
fact  merely  as  a  mode  of  describing  what  is  meant  by  a  written  instru-        vipgHCK. 
went ;  but  reference  cannot  be  made  to  a  foreign  expression  of  an  intention 
not  contained  in  a  written  instrument 


VII.  Mercantile  Contriicts,  Mkrcakulb 

Comt&acts* 
When  a  legal  obligation  is  contracted  by  matters  in  writing  between  q^^^^]^ 

the   parties,  whether  under  seal  or  not,  parol  evidence  is  admissible  to  Wherealeffal 
contradict  the  expressed  terms.      But  though  an  instrument  appears  on  obligation  is 
its  face  to  be  the  sole  exposition  of  the  intention  of  the  parties,  and  to  be  ~ntriictcd  by 

'^  1  1       'J  matter  in  wnt- 

a  complete  instrument  in  all  its  parts,  and  though  m  general,  parol  evidence  ing  between 
is  inadmissible  to  add  to  such  an  instrument,  yet  evidence  of  a  custom  re-  *^«  parties, 
gulating  the  matter  to  which  the  instrument  relates  may  be  admitted  to  ,^]  ^^  ^^^ 
'<  annex  incidents"  to  it(l),  though  no  allusion  to  any  custom  be  made  in  parol  evidence, 
the  writing,  provided  the  custom  be  not  inconsistent  with  it :  but  if  any  J^^",Jdirt  * 
condition  is  found  in  the  lease  necessarily  repugnant  to,  or  inconsistent  the  express 
with  the  custom,  the  latter  is  excluded,  for  it  can  only  be  called  in  aid  t«™»- 
where  the  former  is  silent  upon  the  subject  (2) 

In  HuUon  v.  Warren  (3)  Mr.  Baron  Parke  observed,  "  It  has  long  been  Judgment  of 
settled,  that,  in  commercid  transactions,  extrinsic  evidence  of  custom  and  -pl^^^  'mHut" 
usage  is  admissible  to  annex  incidents  to  written  contracts  in  matters  with  ton  t.  Warren. 
respect  to  which  they  are  silent.  The  same  rule  has  also  been  applied  to 
contracts  in  other  transactions  of  life,  in  which  known  usages  have  been  es- 
tablished and  prevailed;  and  this  has  been  done  upon  the  principle  of 
presumption,  that,  in  such  transactions,  the  parties  did  not  mean  to  express 
in  writing  the  whole  of  the  contract  by  which  they  intended  to  be  bound, 
but  a  contract  with  reference  to  those  known  usages.  Whether  such  a 
relaxation  of  the  strictness  of  the  common  law  was  wisely  applied,  where 
formal  instruments  have  been  entered  into,  and  particularly  leases  under 
seal,  may  well  be  doubted ;  but  the  contrary  has  been  established  by  such 
authority ;  and  the  relations  between  landlord  and  tenant  have  been  so  long 
regulated  upon  the  supposition,  that  all  customary  obligations,  not  altered 
by  the  contract,  are  to  remain  in  force,  that  it  is  too  late  to  pursue  a  con- 
trary course ;  and  it  would  be  productive  of  much  inconvenience  if  this 
practice  were  now  to  be  disturbed." 

if  a  word  have  acquired  a  particular  meaning  in  a  certain  trade,  that  Contract  con- 
meaning  will  be  applied  to  it  in  construing  a  written  contract  respecting  f*™^  "  ^"^T 
the  trade ;  but  it  must  be  distinctly  proved,  that  the  word  has  acquired  that'  with  reference 
particular  meaning.  (4)  to  known 

Commercial  men  may  be  called  as  witnesses  to  prove  the  meaning  of  any  ^'^^** 
particular  expression  used  in  a  letter  on  a  commercial  subject  (5)     There- 
fore, if  it  be  said  in  a  letter,  that  a  ship  will  sail  from  St  Domingo  in  the 
month  of  October,  it  is  generally  understood,  that  she  will  not  sail  till  the 
25th  of  the  same  month.  (6) 

( 1 )  Huitton  V.  Warftn,  1  M.  &  W.  466.  (4)   Taylor  v.  Brigg9,  2  C.  &  P.  525.     M. 

(2)  Per  Tindal  C.  J.  in  HMing  ▼.  Pigott^    &  M.  28. 

7  Biog.474.     ffeftd  v.  Pbtmmer,  2  B.  &  A.         (5)  Chamrandr,Anff9rtiein,Peak9*»'S.PX, 
749.  61. 

(3)  1  M.  &  W.  475.  (6)  Ibid. 
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StCONBAftr 
EviSKKCk. 


Eyidence  ad- 
miflsible  to  ex- 
plain mercan- 
tile tenns  or 
conventional 
language. 


Custom  and 
usage  admis- 
sible to  annex 
incidents  to  a 
written  con- 
tract. 


A  clerk  in  a  merchant's  counting-house  may  be  called  as  a  witness  to 
explain  the  meaning  of  a  particular  entry  in  the  books  of  the  office  made 
by  a  fellow-clerk  since  deceased  (I):  but  it  seems  that  evidence  of  mer- 
cantile men  as  to  the  effect  of  the  words  "  about "  and  **  more  or  lesB," 
in  describing  quantity  in  a  contract  of  sale,  is  not  admissible.  (2) 

Thus,  where  a  broker  gave  the  following  bought  and  sold  notes:— 
1.  "  We  have  this  day  bought  for  your  use,  from  J.  O.  B.,  one  hundred  tons 
dry  palm  oil,  at  SI/.  10#.  per  ton,  to  be  taken  from  the  quay  at  landiDg 
weights,  with  customary  allowances,  &c.  in  cash,  at  fourteen  days  from 
delivery,  less  2^  per  cent  discount :  the  above  oil  to  be  delivered  from  the 
Speedy  or  Charlotte,  expected  to  arrive  about  November  or  December 
next"  2.  **  We  have  this  day  sold  for  your  use,  payment  in  fourteen  days 
by  cash,  less  2^  per  cent,  discount  from  delivery,  one  hundred  tons  of  dry 
palm  oil,  at  SI/.  lOf.  per  ton,  ex  Speedy  and  Charlotte,  to  arrive:" — It 
was  held,  that  evidence  of  mercantile  usage  was  admissible  to  explain  all 
the  variances  between  these  notes ;  and  that,  being  so  explained,  the  vari- 
ances were  not  material,  and  did  not  avoid  the  contract  (S) 

Lord  Hardwicke  (4)  says,  "  Courts  of  law  examine  and  hear  witnesses 
of  what  is  the  usage  and  understanding  of  merchants  conversant  therein; 
for  they  have  a  style  peculiar  to  themselves,  which  is  short,  yet  is  under- 
stood by  them,  and  must  be  the  rule  of  construction."  (5) 

Thus,  where  an  artist  gave  by  his  will  all  his  *'  bankers,"  evidence  was 
admitted,  which  shewed  that  "  bankers  "  were  solid  pieces  of  wood  on 
which  were  placed  blocks  of  marble  about  to  be  worked.  (6)  In  the  same 
will  the  word  **  mod "  was  found,  and  liberty  was  given  for  trying  to 
ascertain  its  meaning  by  evidence  of  persons  generally  conversant  with  the 
subject-matters  to  which  the  will  related. 

In  WhiUaker  v.  Mason  (7)  Chief  Justice  Tindal  said,  '<  How  far  a 
mercantile  contract  reduced  to  writing  and  signed  by  the  parties,  which  is 
silent  on  a  particular  point,  may  have  that  silence  supplied  by  eyidence  of 
the  general  course  and  usage  of  the  trade  within  the  limits  of  which  the 
contract  was  made  and  to  which  it  rehites,  is  a  question  which  it  would  be 
difficult  to  answer  with  exactness  and  precision." 

Evidence  of^custom  and  usage  to  annex  incidents  to  a  written  contract 
has,  however,  been  admitted.  Thus,  where  an  insurance  was  on  a  ship 
from  London  to  the  East  Indies,  warranted  to  depart  with  convoy,  the 
court  held,  that  this  clause  of  warranty  must  be  construed  according  to  the 
usage  among  merchants,  that  is,  from  such  places  where  convoys  are  to  be 
had,  as  from  the  Downs.  (8) 


(1)  Hood  V.  Reeve,  S  C.  &  P.  532. 

(2)  CroBt  ▼.  Eglin,  2  B  &  Ad.  106. 
(S)  Bold  V.  Rayner,  1  M^&  W.  343. 

(4)  1  Ves.  sen.  459. 

(5)  Vide  etiam  Smith  ▼.  WiUon,  3  B.  & 
Ad.  733. 

(6)  GMtt  V.  Beechey,  3  Sim.  24.  This  case 
was  reversed  by  Lord  Chancellor  Brougham, 
seemingly,  because  the  evidence  vras  not 
sufficiently  conclusive  in  defining  the  lan- 
guage of  the'  testator,  but  without  impugn- 
ing the  principle  of  the  vice-chancellor's 
decision.     Wigram  on  Wills,  185. 

(7)  2  Bing.  N.  C  369, 370. 


(8)  Leihvlier't  catty  2  Salk.  443.,  vi<Ie 
etiam  NobU  y.  Kentunpay,  Doug.  510.  ^0^* 
lance  v.  Deufor,  1  Camp.  503.  Wheie  s 
plaintiff  relies  upon  a  mercantile  custom  to 
support  his  claim  for  commission  to  a  certain 
amount,  the  defendant  may,  without  sny 
special  plea,  produce  evidence  to  shew  tbat, 
under  certain  circumstances,  tlie  custom  is  to 
pay  but  half  that  amount;  .if  the  evidence 
be  offered  to  shew  that  the  contingent  re- 
duction was  part  of  the  original  contiact, 
and  not  that  it  was  a  subsequent  altentioo, 
so  as  to  create  a  new  contract  Broad  ▼• 
M'Jylmer,  5  N.  &  M.  413. 
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Cutter  V.  P(no€ll(\)  is  illustrative  of  the  principles  upon  which  evidence     S«cx)h»a»t 
of  usage  is  admitted  to  explain  and  construe  mercantile  contracts,  and         "'^°'' 
which  was  an  action  of  assumpsit  brought  by  an  administratrix  for  work 
and  labour  done  by  the  deceased.    It  appeared,  that  the  captain  of  a  ship 
had  given  a  note  to  the  deceased,  by  which  he  promised  to  pay  a  sum  of 
money  to  the   deceased,  provided  that  he  proceeded  on  a  voyage,  and 
continued  to  do  his  duty  as  second  mate  to  the  port  of  destination.     The 
second  mate  died  on  the  voyage,  and  the  question  was,  whether  the  plaintiff 
could  recover  in  this  general  action  any  portion  of  the  wages  for  the  time 
the  deceased  had  served.    An  inquiry  had  been  made  by  the  direction  of  the 
court  relative  to  the  usage  of  merchants  on  this  kind  of  agreement,  but  no 
settled  usage  could  be  ascertained  one  way  or  the  other :  upon  which  Lord 
Kenyon  observed,  *'  The  principle^  that,  where  the  parties  have  come  to  an  ex-  Judgment  of 
press  contract,  none  can  be  implied,  has  prevailed  so  long,  as  to  be  reduced  ^^^^^^J^ 
to  an  axiom  in  the  law.    Here  the  defendant  expressly  promised  to  pay  iWeOL 
the  intestate  30  guineas,  provided  he  prooeededy  continued^  and  did  his 
duty  as  second  mate  in  the  ship  from  Jamaica  to  Liverpool ;  and  the  accom- 
panying circumstances  disclosed  in  the  case  are,  that  the  common  rate  of 
wages  is  4/L  per  month,  when  the  party  is  paid  in  proportion  to  the  time 
he  serves ;  and  that  this  voyage  is  generally  performed  in  two  months. 
Therefore,  if  there  had  been  no  contract  between  these  parties,  all  that 
the  intestate  could  have  recovered  on  a  quantum  meruit  for  the  voyage 
would  have  been  8^  ;  whereas  here,  the  defendant  contracted  to  pay  SO 
guineas,  provided  the  mate  continued  to  do  his  duty  as  mate  during  the 
whole  voyage,  in  which  case  the  latter  would  have  received  nearly  four 
times  as  much  as  if  he  were  paid  for  the  number  of  months  he  served. 
He  stipulated  to  receive  the  larger  sum  if  the  whole  duty  were  performed, 
and  nothing  unless  the  whole  of  that  duty  were  performed :  it  was  a  kind 
of  insurance." 

Mr.  Justice  Lawrence  said,  <<  With  regard  to  the  common  case  of  a  Judgment  of 
hired  servant,  to  which  this  has  been  compared,  such  a  servant,  though  ?*'*  Justice^ 
hired  in  a  general  way,  is  considered  to  be  hired  with  reference  to  the   CnUerv.FowdU 
general  understanding  upon  the  subject,  that  the  servant  shall  be  entitled 
to  his  wages  for  the  time  he  serves,  though  he  does  not  continue  in  the 
service  during  the  whole  year.     So,  if  the  plaintiff  in  this  case  could  have 
proved  any  usage,  that  persons  in  the  situation  of  this  mate  are  entitled  to 
wages  in  proportion  to  the  time  they  served,  the  plaintiff  might  have  re- 
covered according  to  that  usage.    But  if  this  is  to  depend  altogether  on 
the  terms  of  the  contract  itself,  she  cannot  recover  any  thing." 

Evidence  of  usage  must  not  be  repugnant  to,  or  inconsistent  with,  the  The  rule  for 
clear  and  unequivocal  words  of  the  contract:   thus,  where  a   policy  of  admitting evi- 
insurance  was  "  on  the  ship  till  moored  at  anchor  twenty-four  hours,  and  must  be  tmktm 
on  the  goods  till  discharged  and  safely  landed,"  evidence  that,  by  the  ^ith  the  quali. 
custom  of  the  trade,  the  risk  on  the  goods,  as  well  as  on  the  ship,  expired  uie  evidence 
in  twenty-four  hours,  was  held  to  be  inadmissible.  (2)  proposed  is  not 

On  a  written  agreement  for  the  hire  of  a  vessel  to  be  made  ready  to  "P^P*"**  ^ 

°  ''or  inconsutent 

with,  the  con- 
tract. 

( 1 )  6  T.  R.  320.  N.  P.  C.  95.     BlaektU  T.  jRoyol  Exdu  Aitur. 

(2)  Ptirkmnm  y.  CoOier,  Park.  Insur.  314.     Comp,  2  C.  &  J.  244. 
4th  ed.    Feotf  y.  Pk'm,  2  Marsh.  141.    Holt's 
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ScCOKDAftT 

Etidbvci. 


Policies  of  in- 
surance or 
charter  parties 
cannot  be  ya- 
ried  by  any 
written  agree- 
ment made  pre- 
viously to  the 
policy. 


take  on  board  <<  forthwith/'  evidence  is  inadmissible  to  show  that  the 
parties  agreed  that  the  vessel  should  be  ready  in  two  days.  But  evidence 
of  the  known  circumstances  of  the  vessel  is  admissible  to  show  how  soon 
she  might  reasonably  be  expected  to  be  ready.  (1) 

Policies  of  insurance  cannot  be  contradicted  or  varied  by  any  written 
agreement  made  by  the  parties  before  the  time  of  signing  the  policy. 

Where  in  an  action  on  a  policy  of  insurance  from  Archangel  to  Leghorn, 
the  defendant  attempted  to  show  that  the  agreement  before  the  subscription 
of  the  policy  was,  that  the  adventure  should  begin  only  from  the  Downs, 
the  court  would  not  admit  the  evidence.  Pemberton  C.  J.  observed, 
*'  Policies  were  sacred  things,  and  that  a  merchant  should  be  no  more 
allowed  to  go  from  what  he  had  subscribed  in  them,  than  he  who  sub* 
scribes  a  bill  of  exchange,  payable  at  such  a  day,  shall  be  allowed  to  go 
from  it,  and  say  it  was  agreed  to  be  upon  a  condition,  &c.  when  it  may  be 
that  the  bill  had  been  negotiated ;  for  though  neither  of  them  are  spe- 
cialties, yet  they  are  of  great  credit,  and  much  for  the  support^  conveniency, 
and  advantage  of  trade."  (2) 

So,  likewise,  where  a  ship  was  chartered  to  wait  for  convoy  at  Ports- 
mouth, Lord  Kenyon  would  not  permit  a  parol  agreement  to  be  set  up  on 
the  other  side  to  substitute  Corunna  for  Portsmouth.  (3) 


Agricultural 
Contracts. 

As  between 
landlord  and 
tenant,  all  cus- 
tomary obliga- 
tions, not  al- 
tered by  con- 
tract, nor  in- 
consistent with 
it,  remain  in 
force. 


Judgment  of 
Lord  Lynd- 
hurst  in  RoberU 
V.  Barker, 


VJIL  AgricukurcU  Contracts, 

In  agricultural  contracts,  customs  not  altered  by  a  repugnant  contract 
remain  in  force*  Thus,  it  may  be  shown,  that  a  heriot  is  due  by  custom 
on  the  death  of  a  tenant  for  life,  though  not  expressed  in  the  lease  (4),  or 
that  a  lessee  by  deed  is  entitled  by  custom  to  an  away-going  crop,  though 
not  alluded  to  in  the  deed.  (5) 

Difficulties  arise  as  to  what  is  such  an  expression  of  the  intention  as  to 
exclude  evidence  of  the  custom  as  inconsistent  with  or  repugnant  to  it 

In  Roberts  v.  Barker  (6)  the  tenant  claimed  compensation  for  manure 
left  on  a  farm  under  a  custom  which  bound  the  away-going  tenant  to  leave 
the  manure,  and  under  which  he  was  entitled  to  be  paid  for  it  by  the  land- 
lord, or  the  incoming  tenant  The  lease  contained  a  condition,  that  the 
manure  should  not  be  sold  or  taken  away,  but  should  be  left,  to  be  ex- 
pended  on  the  land  by  the  landlord  or  incoming  tenant  Lord  Lyndhurst 
observed,  '<  that  the  custom  of  the  country  was  excluded ;  and  if  the 
parties  meant  to  be  governed  by  the  custom  in  this  respect^  there  was  no 
necessity  for  any  stipulation,  as,  by  the  custom,  the  tenant  would  be  bound 
to  leave  the  manure,  and  would  be  entitled  to  be  paid  for  it.    It  was  alto- 


(1)  Simpson  t.  Hendermm^  M.  &  M.  SOO.  (5)   Wiggletworth  t.  DdDUonf  Doug.  201., 

(2)  Kainea  v.  Knightly  (  Sir  Robert),  Skin,  vide  etiam  Hughes  t.  Gordon,  1  Bligh,  287. 
54.     Weston  v.  Ernes,  1  Taunt  115.     Uhde  v.  and  Clinan  v.  Cooke,  \  Scb.  &  Lef.  22. 

fFaUerSyS  Camp.  16.  (6)  1  C.  &  M.  808.,  vide  etiam  fFtggkt^ 

(3)  Leslie  v.  De  la   Torre,  cit.  12  East,  worth  v.    DaUison,   Holt'a  N.    P.  C.    197. 
58?.  Senior  v.  Armitage,  ibid.     Holding  v.  PigoUj 

(4)  Per  cur.   in   White  v.  Sayer,   Palm.  7  Bing.  465.      fTeM  v.  PlMMner,  2  B.  &  A. 
211.  746. 
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gether  idle,  therefore^  to  provide  for  one  part  of  that,  which  was  sufficiently     Sbcomdakt 
provided  for  by  the  custom,  unless  U  was  intended  to  exclude  the  other     ^^""^^^ 
part" 

In  Hutton  v.  Warren  (V)  it  appeared,  that  the  custom  was  for  the  tenant 
to  be  paid  for  the  last  year's  ploughing  and  sowing,  and  to  leave  the 
manure  if  the  landlord  would  buy  it ;  and  the  lease  provided,  that  the  tenant 
should  spend  more  manure  than  the  custom  required,  leaving  the  rest  to 
be  paid  for  by  the  landlon}  at  the  end  of  the  term :  -^  It  was  holden,  that 
the  tenant  was  still  entitled  to  be  paid  for  the  last  year's  ploughing  and 
sowing  under  the  contract ;  Mr.  Baron  Parke  observing  '<  The  question  is,  Judgment  of 
whether,  from  the  terms  of  the  lease,  it  can  be  collected  that  the  parties  ^^-^on 
intended  to  exclude  the  customary  obligation  to  make  allowances  for  seed  ton  y.  Wamn' 
and  labour."  The  stipulation,  obliging  the  tenant  to  lay  out  the  manure 
arising  from  the  tithes,  '^  imposes  a  new  obligation  on  the  tenant,  dehors 
that  custom,  and  then  qualifies  that  obligation  by  an  engagement  on  the 
landlord's  part  to  give  a  remuneration  by  repurchasing  a  part  of  the  produce 
on  a  particular  event  It  is  by  no  means  to  be  inferred  from  this  provision, 
that  this  is  the  only  compensation  which  the  tenant  is  to  receive  on  quitting. 
If,  indeed,  there  had  been  a  covenant  by  the  tenant  to  plough  and  sow  a 
certain  portion  of  the  demised  land  in  the  last  year,  being  such  as  the 
custom  of  the  country  required,  he  being  paid  on  quitting  for  the  ploughing ; 
or  to  plough,  sow,  and  manure,  he  being  paid  for  the  manuring;  the 
principle  of  expressum  facii  cessare  tacUum  which  governed  the  decision 
in  Webb  v.  Plummer  (2)  would  have  applied ;  but  that  is  not  the  case  here. 
The  custom  of  the  country,  as  to  the  obligation  of  the  tenant  to  plough 
and  sow,  and  the  corresponding  obligation  of  the  landlord  to  pay  for  such 
ploughing  and  sowing  in  the  last  year  of .  the  term,  is  in  no  way  varied. 
The  only  alteration  made  in  the  custom  is,  that  the  tenant  is  obliged  to 
spend  more  than  the  produce  of  the  farm  on  the  premises,  being  paid  for 
it  in  the  same  way  as  he  would  have  been  for  that,  which  the  custom  re- 
quired him  to  spend." 

On  the  lease  of  a  rabbit  warren,  parol  evidence  was  aj^mitted  to  show   Construction  of 

that  by  the  custom  of  the  country,  the  word  "  thousand"  means  "  twelve  **>«  ^o«l 

-  ••  thouaand." 

hundred  "  when  applied  to  rabbits.  (3) 


4.  Presumptive  Evidence.  (4)  PRKsoxmyx 

EVIDXMCX. 

A  presumption,  as  it  is  defined  by  civilians,  is  an  inference  resulting   Defined, 
from  a  certain  sign  of  a  fact,  which  is  taken  to  be  proved  on  account  of 
its  connection  with  a  fact  directly  proved.     For,  when  the  fact  itself  cannot 
be  proved,  that  which  comes  nearest  to  the  proof  of  the  fact  is  the  proof 
of  the  circumstances  that  necessarily  or  usually  attend  such  facts,  and 


(1 )  1  M.  &  W.  466.  Evans's  Appendix  to  Pothier,  339.  ;  5  Ben« 

(2)  2  B.  &  A.  746.  tham's    Rationale    of   Judicial    Evidence; 

(3)  Smith  ▼.  miMOH,  3  B.  &  Ad.  728.  Paley's   Moral   Philosophy  ;    Harris's  Cri- 

(4)  Information  wUl  be  acquired  on  prC'  minal  Law  of  Scotland ;  7  Howell's  St.  Tr. 
sumptive  evidence  generally,  from  a  perusal  1529.  n,  14  ibid.  1230.  1246.,  17  ibid. 
of  Bumet*s  Criminal   Law    of   Scotland;  1430.,  S3  ibid.  506. 
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pKBsniCRiyx 

EVIDKKCB. 

Regard  must 
be  liad  to  the 
facility  that 
appears  to  be 
afforded  for 
explanation  or 
contradiction. 


Circumstantial 
evidence  in 
many  ^cases  of 
greater  weight 
than  oral  testi- 
mony. 


Relcvakct  of 

Passu  MRIOMS. 

Evidence  of 
character. 

Civil  suits. 


these  are  called  presumptions,  and  not  proofs,  for  they  stand  instead  of 
the  proofs  of  the  facts  till  the  contrary  be  proved. 

"  In  drawing  an  inference  or  conclusion  from  facts  proved^  regard  must 
always  be  had  to  the  nature  of  the  particular  case,  and  the  facility  that 
appears  to  be  afforded  either  of  explanation  or  contradiction.  No  person 
is  to  be  required  to  explain  or  contradict,  until  enough  has  been  proved 
to  warrant  a  reasonable  and  just  conclusion  against  him  in  the  absence 
of  explanation  or  contradiction ;  but  when  sij^h  proof  has  been  given, 
and  the  nature  of  the  case  is  such,  as  to  admit  of  explanation  or  con- 
tradiction, if  the  conclusion  to  which  the  proof  tends  be  untrue,  and  the 
accused  offers  no  explanation  or  contradiction,  can  human  reason  do  other- 
wise than  adopt  the  conclusion  to  which  the  proof  tends."  (1) 

Circumstances  are  in  many  cases  of  greater  force,  and  more' to  be  de- 
pended on  than  the  testimony  of  living  witnesses ;  inasmuch  as  witnesses 
may  either  be  mistaken  themselves,  or  wickedly  intend  to  deceive  others ; 
whereas  circumstances  and  presumptions,  naturally  and  necessarily  arising 
out  of  a  given  fact,  cannot  lie.  (2)  It  is  likewise  the  property  of  circum- 
stantial evidence  to  bring  a  more  extensive  assemblage  of  facts  under  the 
cognisance  of  a  jury,  and  to  require  a  greater  number  of  witnesses  than 
where  the  evidence  is  direct,  whereby  such  circumstantial  evidence  is  more 
capable  of  being  disproved  if  untrue.  (S) 

But  circumstantial  evidence  ought  to  be  acted  on  with  great  cautaon, 
especially  where  an  anxiety  is  naturally  felt  for  the  detection  of  great 
crimes.  This  anxiety  often  leads  witnesses  to  mistake  or  exaggerate  fads,' 
and  juries  to  draw  rash  inferences :  there  is  also  a  kind  of  pride  or  vanity  felt 
in  drawing  conclusions  from  a  number  of  isolated  facts,  which  is  apt  to  de- 
ceive the  judgment.  Not  unfrequently  a  presumption  is  formed  from  circum- 
stances which  would  not  have  existed  as  a  ground  of  crimination,  but  for 
the  accusation  itself;  such  are  the  conduct,  demeanour,  and  expressions  of 
a  suspected  person,  when  scrutinised  by  those  who  suspect  him.  Besides, 
circumstantial  evidence,  which  must  in  general  be  submitted  to  a  court  of 
justice  through^the  means  of  witnesses,  is  capable  of  being  perverted  in 
like  manner  as  direct  evidence ;  and  that,  moreover,  it  is  subjected  to  thb 
additional  infirmity,  that  it  is  composed  of  inferences,  each  of  which  may  be 
fallacious.  (4) 

In  civil  suits,  evidence  of  the  character  of  the  parties,  except  where  the 
character  is  directly  in  issue,  is  not  admissible.  Thus,  in  an  action  of  gect- 
ment  by  an  heir  at  law,  to  set  aside  a  will  for  fraud  and  imposition  com- 
mitted by  the  defendant,  witnesses  cannot  be  examined  as  to  the  defendant's 
good  character.  (5)  So  on  the  trial  of  an  information  against  the  defend- 
ant for  keeping  false  weights,  where  it  was  proposed  to  call  witnesses  on 
behalf  of  his  character,  it  was  held,  that  Huch  evidence  was  not  admisdble 
in  a  civil  suit  (6),  Chief  Baron  Eyre  observing,  that  "  The  offence  imputed 
is  not  in  the  shape  of  a  crime.  It  would  be  contrary  to  the  true  line 
of  distinction  to  admit  it,  which  is  this,  that  in  a  direct  prosecution  for  a 


(1 )  Diet.  Lord  Tenterden  in  Rex  v.  Bttr- 
d€tt,AK&A.  162. 
.    (2)  17  Howell's  St  Tr.  I4S0. 

(^3)  Phillipp's  Ev.  458. 


(4)  Ibid.  459. 

(5)  Coodh>A<  d.  Faro  v.fiidb.  Bull.  N.  P. 
296.  298. 

(6)  Att,  Gen,  v.  Bovnum^  3  B.  &  P.  532.  n. 
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crime,  such  evidence  is  admissible;  but  where  the  prosecution  is  not     PAwmtFriTic 
directly  for  the  crime,  but  for  the  penalty,  it  is  not    If  evidence  to  cha-     Evideuck. 
racter  were  admissible  in  such  a  case  as  this,  it  would  be  necessary  to  try 
character  in  every  charge  of  fraud  upon  the  excise  and  custom-house  laws." 

In  general  no  reasonable  presumption  can  be  formed  as  to  the  making  or  Presumptioos 
executing  of  a  contract  by  a  party  with  one  person,  in  consequence  of  the  f*I^^     t^ 
mode  in  which  he  has  made  or  executed  similar  contracts  with  other'  per-  the  executing 
sons.     Thus,  if  the  question  between  a  landlord  and  his  tenant  be,  whether  of  a  contract  by 
the  rent  was  payable  quarterly  or  half  yearly,  it  is  irrelevant  to  consider  o„e  pinon, 
what  agreements  subsisted  between  the  landlord  and  other  tenants,  or  at  fr<nn  the  mode 
what  time  their  rents  would  become  due  (1) :  but  it  may  be  often  requisite  J^'^exwrnt^  it 
to  examine  previous  transactions  for  making  a  just  inference  as  to  the  with  ano^er. 
knowledge  of  the  parties,  their  motives,  or  intentions.  (2) 

Acts  of  ownership  in  one  place  sometimes  afford  a  presumption  of  the  Acts  of  owner- 
right  of  ownership  in  another.  In  an  action  of  trespass,  the  plaintiff  iJ^j^^^  ^ 
claimed  the  whole  bed  of  a  river  flowing  between  his  land  and  the  land  of 
the  defendant,  contending  that  each  was  entitled  ad  medium  JUum  aqua* 
It  was  held,  that  it  was  allowable  for  the  plaintiff  to  give  in  evidence,  acts 
of  ownership  exercised  by  him  upon  the  bed  and  banks  of  the  river  on  the 
defendant's  side,  lower  down  the  stream,  and  where  it  flowed  between  the 
plaintifl*s  land  and  a  farm  adjoining  the  defendant's  land,  and  also  of  repairs 
done  by  the  plaintiff  to  a  fence  which  divided  that  farm  from  the  river,  and  , 

which  was  in  continuation  of  a  fence  dividing  the  defendant's  land  from  the 
river.  (3)  For,  generally,  acts  of  ownership  submitted  to  by  the  holder  of 
one  portion  of  land  cannot  be  proof  that  the  person  exercising  them  has 
any  right  to  the  adjoining  land.  (4) 

In  Fumeaux  v.  Hatehifu,  which  was  an  action  respecting  the  custom  of  Custom  of 
tithing  (5),  Lord  Mansfield  stated  it  as  a  general  rule,  that  "  proof  of  the  ***^""«- 
custom  of  one  parish  was  not  evidence  to  affect  another  parish,  unless  the  Q„gtom«. 
custom  had  been  laid  as  a  general  custom  of  the  county.*'     Thus,  where 
half  of  a  river  belongs,  by  the  constant  custom  of  the  country,  to  the  lords 
of  the  manors  on  each  side  of  the  water,  proof  of  the  custom  in  one  manor 
is  evidence  of  the  same  customary  right  in  another.  (6) 

If  a  right  be  claimed  by  custom  in  a  particular  manor  or  parish,  evidence  Manorial  eua- 
of  a  similar  custom  in  an  adjoining  parish  or  manor  is  not,  in  general,  ^™^ 
admissible  evidence  (7),  unless  some  connection  be  proved  to  have  existed 
between  them,  such  as  having  been  held  under  the  same  lord.  (8) 

But  where  all  the  manors  within  a  certain  district  are  held  by  the  same 
peculiar  tenure,  and  a  question  arises  in  any  one  of  them  upon  an  incident 
to  the  tenure,  evidence  may  be  given  of  the  usage  which  prevails  in  any  of 
the  other  manors  within  the  district  (9) 

(1)  CarUr  Y,  Piyke,  Peake's  N.  P.C.  130.         (6)  Bex  v.  EUu,  1  M.  &  a  662.,  vide 
Spen4idey,q,  t.  T.  JDe  WWottt  7  East,  108.  Hot-  etiam  Nobh  t.  Kemtmcay^  Doug.  510.    > 
eombt  V.  Hewwn,  2  Camp.  391.     BaJeetH  v.         (7)  Somertet  (Ihihe  of)  v.  Fhxnee,   Str. 
5^rant,  Peake'sN.P.C.  192.     Finey  s,  Barts,  661.     Budiny  v.  Newett,  ibid.  957.     Fw^ 
1  £sp.  N.  P.  C.  293.  neaux  t.  Hutckbu,  Cowp.  807.     Per  Buller 

(2)  Hvnter  v.  Gtbton^  2  Hen.  Black.  187.  J.  in  T^obh  v.  Ketmoway,  Doug.  512.     Doe 
288.  290.  295.  d.  Potter  v.  Sismm,  12  East,  63.     Ertkine  v. 

(3)  Jonet  ▼.  Williams,   2  M.  &  W.  331.  Buffle,  3  GwiU.  965. 

Evant  V.  Butt,  K.  B.  H.  T.  1837,  cit  ibid.  (8)  MouKn  y.  DaOisM  (Sir  Gwrgt),  Cro. 

(4)  Vide  per  Bayley  and    Best  Js.    in     Car.  484. 

HoUie  V.  Goldfinch,  1  B.  &  C.  218.  222.  (9)  Champian  v.  Atkinson,  3  Keb.  90. 

(5)  Cowp.  808. 
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But  although  a  custom  of  tithing,  Sec  id  one  parish  will  not  be  evidence 
of  a  custom  in  another^  yet  such  an  inquiry  may  be  allowed  in  crosft-ezamin- 
ation :  thus,  where  a  modus  is  alleged  on  one  side,  it  may  be  relevant  on 
the  opposite  side  to  make  such  an  inquiry,  in  order  to  shew,  that  such  pay- 
ments cannot  be  a  modus  consistently  with  the  evidence,  which  has  been 
previously  adduced.  (1 ) 

Al]  presumptions  may  be  rebutted  by  facts,  or  by  contrary  and  stronger 
presumptions  (2) ;  and  an  equitable  presumption  may  be  rebutted  by  parol 
evidence.  (S) 

Every  thing  not  contrary  to  the  known  fact  is  to  be  presumed  against 
one  who  will  not  shew  his  tide  (4) :  and  where  there  has  been  no  fraud  on 
the  part  of  the  defendant,  the  presumption  of  law  is  against  the  demand  of 
the  plaintiff.  (5) 

Presumptions  have  been  classified  under  three  divisions,  viz.  L  Pre- 
sumptions jf«rt«  et  de  jure;  2.  Presumptions  of  law  {Juris);  3.  Presump- 
tions of  fact  (nominis). 

Presumptions  juris  et  de  jure  cannot  be  destroyed  by  negative  evidence. 
Thus,  it  seems  to  be  a  presumption  not  admitting  of  proof  to  the  con- 
trary, that  a  person  under  the  age  of  fourteen  is  unable  to  commit  the  crime 
-of  rape  (6) ;  and  also  that  an  infant  under  the  age  of  seven  cannot  be  guilty 
of  felony  (7) ;  and  it  is  a  primd  facie  presumption  of  law,  that  a  person 
under  the  age  of  fourteen  is  not  guilty  of  a  felonious  intention,  until  evi- 
dence be  produced  to  shew  that  he  is  dolt  capaxy  for  then  it  is  said,  maUtia 
stqapiei  ataiem.  (8) 

Presumptions  in  law  arise  either  from  general  principles,  or  from  positive 
institution.  Thus,  that  the  averments  of  a  record  are  true,  is  an  irrefrag- 
able presumption,  against  which  every  other  species  of  evidence,  being  in- 
ferior and  subordinate  from  this,  must  contend  in  vain. 

Where  presumptions  of  law  arise,  the  court  will  direct  a  jury  to  presume 
certain  facts,  although  no  evidence  respecting  such  facts  may  have  been 
given.  (9) 

It  is  presumed  that  a  child  born  during  wedlock  is  legitimate,  until  ille- 
gitimacy be  shewn  by  proof  of  circumstances  rendering  it  physically  impos- 
sible that  the  husband  can  be  the  father  of  the  child ;  and  childi^en  bom 
during  a  divorce  a  mensd  el  thorOf  are  presumed  to  be  illegitimate.  (10)  If 
a  husband  and  wife  have  had  opportunities  for  sexual  intercourse  at  a  time 
when  the  husband  might  have  become  the  father  of  the  child,  a  court  or 
jury  are  at  liberty  to  infer  from  the  circumstances  of  the  case,  that  no 
sexual  intercourse  took  place.(l  I )  But  where  a  jury  believe  that  a  husband 
and  wife  have  had  sexual  intercourse  within  the  requisite  limits  of  time,  '<  the 


(1)  BbrndeU {Clerk),  v.  Howard,  1  M.  & 
S.  292. 

(2)  Jayne  y.  iVJce,  5  Taunt  326.  1 
Marsh.  68.  Bex  t.  St,  Mary,  Leicester,  5  N. 
&  M.  215.     Sex  T.  StaBard,  7  C.  &  P.  263. 

(3)  Lansfidd  d  BoMion,  v.  Hodget,  Lofft 
230. 

(4)  Aniher{Lord)  t.  WhUehmiu, ibid.  52 1 . 

(5)  Clunnee  v.  Pexzey,  1  Camp.  8.,  et 
vide  Atibert  t.  WdUh,  4  Tauut  293. 

(6)  1  Hale's  P.  C.  630.     Bex  v.  Groom- 


bridge,  7  C  &  P.  582.     Bex  y.  EJdenkam, 
3  ibid.  396. 

(7)  1  Hale*s  P.  a  a  iiL  1  Russ.  on 
Crimes,  2—6. 

(8)  i?»  v.  Oven,  4  C.  &  P.  236. 

(9)  Vide  poet,  \S51,  OursTAiiDiKa  TsMCt. 

(10)  St  George  {Pttriehqf)^,  St. Margaret, 
1  Salk.  123. 

(11)  Pmifreffy.  P«fu&«fl;Str.925.  Bexw. 
Beading,  R.  T.  H.  82.  Bex  y.  Lvge,  8  East, 
193.    Cope  y.  Gq^  1  M.  &  Rob.  275.     Afor- 
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law  wOl  not  under  such  circumstances  allow  a  balance  of  the  evidence  as  to     PanuMmTx 
who  is  most  likely  to  have  been  the  father."  (1)  yid«icc«. 

The  fact  of  marriage  is  generally  considered  as  sufficiently  proved  by  Marriage, 
presumptive  evidence  of  cohabitation,  or  even  by  general  reputation  (2) ; 
but  in  actions  for  adultery  and  in  indictments  for  bigamy,  an  actual  marriage 
must  be  proved.  (3) 

The  innocence  of  a  person  is  presumed  until  proof  of  guilt  (4>)  Innocence. 

Where  an  act  is  done  injurious  to  an  individual,  malice  is  primd  facie  to  Malice. 
be  presumed  in  the  person  doing  that  act  Thus,  a  new  trial  has  been 
granted  because  a  judge  left  it  to  the  jury  to  say,  whether  a  defendant  in- 
tended to  injure  the  plaintiff  by  the  publication  of  a  libel,  the  court  deter- 
mining that  the  law  would  presume  the  intention.  (5)  But  the  want  of 
probable  cause  is  only  presumptive  evidence  of  malice,  and  ought  not  to  be 
left  to  the  jury  as  conclusive ;  or,  to  adopt  the  language  of  Mr.  Justice  Pat- 
teson,  *'  It  is  essential  for  a  plaintiff  to  prove  facts  from  which  the  judge 
may  decide,  that  there  is  want  ofprobable  course,  and  the  jury  that  there 
b  malice."  (6) 

A  good  consideration  is  always  presumed  to  have  been  given  for  a  bill 
of  exchange  (7) 

Presumptions  of  fact  are  questions  for  the  determination  of  the  jury,  PaxsaxRioKs 
and  they  occur  whenever  direct  proof  of  a  fact  is  offered  to  the  jury  as  evi-  ®'  ^^"* 
dence  of  another  fact,  which  is  the  usual  consequence  or  accompaniment 
of  the  former.  (8) 

Where  actual  knowledge  cannot  be  proved,  it  will  be  presumed.     Thus,  Where  actual 
if  the  rules  of  a  club  be  contained  in  a  book,  kept  by  the  master  of  the  club,  ^  p'lJ^mel*^^ 
and  accessible  to  the  members,  every  member  of  the  club  will  be  presumed 
as  being  acquainted  with  them.  (9) 

In  Doe  V.  Jesson  (10)  Lord  Ellenborough  said,  '<  According  to  the  stat  19  Covuxuakcx 
Car.  2.  c.  6.  with  respect  to  leases  dependent  on  lives,  and  also  according  to  ^'    "^ 
the  Statute  of  Bigamy  (11),  the  presumption  of  the  duration  of  life,  with  i^rd^Ellei^ 
respect  to  persons  of  whom  no  account  can  be  given,  ends  at  the  expiration  borough  in  Doe 
of  seven  yearn  from  the  time  when  they  were  last  known  to  be  living."  ^*  •'«««>"• 
^<  But,"  as  observed  by  Lord  Denman  in  Doe  ^,Knight\.N€pean  (Bart.)  (12)^ 
'^  absence  for  that  period  has  no  tendency  to  induce  the  belief  that  life  has 
ceased  at  that  precise  time ;  and  no  case  has  been  cited,  nor  do  we  know  of 
any,  in  which  it  has  been  laid  down  as  a  rule  of  law,  that  such  a  presump- 

m  ▼.  Dotn'ef,  3  C.  &  P.  215.      Goodright  (5)  Haire  ▼.  WtUon,  9  B.  &  C.  643.     Rex 

▼.  SaMl^  4  T.  R.  356.  ▼.  Bixon,S  M.  &  &  II.  15.    Bexv,  Philippt, 

(1)  Per  AldenonB.  in  Cope  V,  Cope,  \  M.  6  East,  464.  At  to  distinction  between 
&  Rob.  275.  HeadY*  Head,  IS.  &  S.  152.  1  malice  in  fact  and  malice  in  lav,  vide  Bro^ 
Turn.  &  Russ.  139.  As  to  period  of  gest-  mage  y.  Proaser,  4  B.  &  C.  253.,  vide  etiam 
ation,  vide  Gardinei'e  Peerage  caae,  Harg.  Co.  Burhy  v.  Belhune,  5  Taunt.  583.  Turner 
Litt.  123.  (b.)  n.  1,  2.  Ai»op  v.  Bowtrett,  {Bart,) y.  Turner,  Gow.  N.  P.  C.20.  Crozer 
Cro.  Jac.  541.     Presumption  as  to  a  widow  v.  PilHng,  4  B.  &  C.  26. 

having  a  child  within  nine  months,  Harg.         (6)  MitcheR  v.  Jenkhu,  5  B.  &  Ad.  588. 
Co.  Litt.  8.  (a.)  N.  7.  (7)  PhiOUkirk   v.  PluekwS,  2  M.  &  S. 

(2)  Doed.F/emif(^v.iF?emiii^,4Bing.266.  395. 

(3)  Morria  v.  MiUer,  4  Burr.  2057.     Birt        (8)  Roscoe's  £v.  19. 

T.  Barlow,  Doug.  170.  (9)  Baggett  v.  Mutgrave  (Bart),  2  C.  & 

(4)  Caee  of  the  ChaneeRor  of  the  UnivertUy     P.  556,     AJderwn  v.  Cktg,  1  Stark.  405. 
of  Oxford,  10  Co.  56,     Rex  v.  Twyning  {In^         (10)  6  East,  85. 

\ab,  of),  2  B.  &  A.  386.,  sed  vide  Rex  v.         (II)  Stat  1  Jac.  1.  c.  11. 
Harhome  {Inhab,  of%  2  A.  &  £.  545.  (12)  5  B.  &  Ad.  86. 
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tion  ought  to  be  made,  or  in  which,  in  point  of  fact,  any  such  effect  has  been 
given  to  evidence  of  absence  abroad."  (1) 

In  all  questions  upon  the  existence  of  life  at  a  particular  time,  the  pre- 
sumption in  favour  of  life  must  be  governed,  and  the  weight  that  is  to  be 
attached  to  it  regulated  hj  the  circumstances  of  each  particular  case; 
and  the  determination  of  the  question  is  for  a  jury.  (2) 

After  the  lapse  of  a  period  of  more  than  one  hundred  years,  and  in  the 
absence  of  evidence  to  the  contrary,  the  death  of  a  party  without  issue  will 
be  presumed  (S) ;  and  in  pedigree  cases,  persons  presumed  to  be  dead,  in 
the  absence  of  evidence  to  the  contrary,  are  presumed  to  have  died  un- 
married and  without  issue.  (4) 

No  positive  rule  exists  respecting  survivorship;  but  survival  of  the 
strongest  has  been  seemingly  presumed.  (5) 

If  it  appear  that  a  person  sailed  in  a  ship  bound  for  the  West  Indies  two 
or  three  years  ago,  and  that  the  ship  has  not  since  been  heard  of,  it  is  pre- 
sumptive evidence  that  the  person  is  dedd ;  but  the  time  of  the  death,  if 
material,  must  depend  upon  the  particular  circumstances  of  the  case.  (6) 

A  practice  prevails  among  underwriters,  that  a  ship  shall  be  deemed  to 
be  lost  if  not  heard  of  for  six  months  after  her  departure  for  any  part  of 
Europe,  or  in  twelve  months  after  departure  for  any  greater  distance.  (7) 

The  fact  of  the  party  being  alive  or  dead  at  any  particular  period  within, 
or  at  the  end  of  the  seven  years,  must  be  proved  by  the  party  asserting  that 
fact  (8) 

A  person  in  possession  of  land  is  primd  facie  presumed  to  be  seised  in 
fee.  This  presumption,  however,  may  be  rebutted  by  a  stronger  presump- 
tion arising  from  circumstances,  as  from  subsequent  possession ;  it  is  not 
conclusive  evidence  of  a  seisin,  requiring  to  be  diverted  by  deeds.  (9)  Pos- 
session of  personal  property  affords  a  primd  facie  presumption  of  ownership. 
Thus,  although  a  documentary  title  is  essential  to  the  ownership  of  ships,  it 
is  sufficient^  in  an  action  upon  a  policy,  for  the  plaintiff  to  rest  upon  the 
mere  fact  of  possession,  unless  further  proof  be  rendered  necessary  by  con- 
trary evidence  being  adduced  (10) ;  and  to  prove  a  right  to  the  soil,  acts  of 
ownership  exercised  by  one  party  are  conclusive  evidence  against  a  supposed 
title  from  boundaries  which  have  never  been  ascertained.  (11) 

An  endowment  of  a  vicarage  may  be  presumed  from  the  long  and  con- 
tinued possession  of  tithes  and  other  profits.  (12) 


(1)  Mde  etiam  WUson  y.  Hodffet,  2  East, 
3 IS.    T^rogmortOHY,  Walton,  2  Rol.  Rep.  461 . 

(2)  Rex  T.  Harbome(Inhab,  o/),4  N.  &  M. 
34 1 .  2  A.  &  £.  540.  The  sessions  were  jus- 
ti6ed  in  presuming  that  a  first  wife  was  alive 
at  the  time  of  a  second  marriage  of  the  husband, 
on  evidence  being  given  of  a  letter  from  her, 
dated  at  Van  Dieman^s  Land,  twenty-five  days 
before  the  time  of  the  second  marriage.    Ibid. 

(3)  Doe  d.  Oldham  v.  Wt^ey,  8  B.  &  C.22. 
S.  C.  nom.  Doe  d.  OldnaU  y.  Deakin,  2  M. 
&  it  195.     SC.  &P.  402. 

(4)  Ibid.  Rex  v.  Harhonu(rnhah.  of), 
2  A.  &  £.  544.  Doe  v.  Griffin,  15  East,  293. 
Rowe  V.  Hiuland,  1  W.  Black.  404.  Doe  d. 
Lloyd  V.  Deakin,  4  B.  &  A.  433.  Hopewell 
V.  De  Pinna,  2  Camp.  1 13. 

(5)  General  Stanwix*  cote,  Fearne*s  Post- 
humous Works,  38.  1  Meriv.  309.  n. 
Broughton  v.  Randall,  Cro.    £liz.    503.    n. 


Taylor  y.  Dnplock,  2  Phil.  263.      Cobotn  v. 
H.  M.  Proc,  Gen.  1  Hagg.  92.  Rex  v.  Hay, 

1  W.  Black.  640. 

(6)  fFaUon  v.  King,  1  Stark.  121. 

(7)  Park.  Ins.  63.  433.  4th  ed.  Green 
y.   Broton,   Str.   1199.      Cohen  v.  Hinddey, 

2  Camp.  51.  Koster  v.  Innee,  R.  &  M.  333. 
Ttoemlow  v.  Oswin,  2  Camp.  85.  HouttmoH 
y.  Thornton,  Holt*s  N.  P.  C  242.  Koeter  v. 
Reed  (Sir  Thomas),  6  B.  &  C.  19. 

(8)  Doe d.  Knight ir.Nepean (Bart), SB, 
&  Ad.  86. 

(9)  JayneY.  Price,  5  Taunt.  326.  1  Manb. 
68. 

(10)  Robertson  v.  French,  4  East,  ISO. 

(11)  CttrxoN  v.  I.omax,  5  Esp.  N.  P.  C.  60. 

(12)  Ro6Coe*sEv.2a,citCWiiitf«v.AwY*, 
1 2  Co.  4.,  et  vide  WoBey  v.  Brownhill,  M'OeL 
332. 
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There  are  certain  primd  facie  presumptions  in  respect  of  the  ownership     Prksumptive 
of  property,  which  seem  to  have  the  force  of  rules  of  law,  though  a  jury     Evidkncb. 
must  draw  tlie  conclusion  which  is  derived  from  them.     Thus,  the  owner-  Boundaries, 
ship  of  a  road,  ad  medium  JUum  via,  presumptively  belongs  to  the  owner  of 
the  adjacent  land(l);  and  there  is  the  like  presumption  in  respect  of  the 
property  in  rivers.  (2)    It  is  a  presumption,  that  strips  of  waste  land  which 
adjoin  a  road  belong  to  the  owner  of  the  adjoining  inclosed  land,  whether 
he  be  a  freeholder,  leaseholder,  or  copyholder,  and  not  to  the  lord  of  the 
manor,  unless  the  strips  communicate  with  open  commons,  or  larger  por- 
tions of  land.  (S)    In  speaking  of  the  latter  presumption,  Mr.  Justice  Bay- 
ley  says,  it  is  very  desirable  that  there  should  be  one  certain  and  definite 
rule  applicable  to  all  cases  of  this  description  (4) ;  and  Mr.  Justice  Holroyd 
remarks,  that  it  was  of  considerable  importance,  that  the  primd  facie  pre- 
sumption should  be  constant  and  uniform.  (5) 

Presumptions  of  conveyances  are  made  in  favour  of  the  party  who  has  Private  con- 
proved  a  right  to  the  beneficial  ownership,  if  the  possession  has  been  con-  ▼«yances. 
sistent  with  the  existence  of  the  surrender  required,  and  has  made  it  not 
unreasonable  to  believe,  that  the  surrender  should  have  been  made  in  fact, 
and  the  presumpti6n  has  been  made  accordingly,  in  order  to  prevent  justice 
from  being  defeated  by  a  mere  formal  objection.  (6)  But  where  the  original 
possession  of  property  may  be  accounted  for,  and  is  consistent  with  the 
fact  of  there  having  been  no  conveyance,  a  conveyance  or  not  is  presumed, 
according  to  the  actual  belief  of  the  jury  on  the  subject.  (7) 

A  surrender  of  an  outstanding  term  will  in  general  be  presumed  where  Surrender  of 
the  trustees  ought  to  convey  to  the  beneficial  owner  (8),  or  where  a  term  is  ■»  outstanding 
satisfied,  and  is  set  up  by  a  mortgagor  against  a  mortgagee.  (9)  But  such 
a  presumption  will  not  be  made  where  it  would  have  been  a  breach  of  trust 
in  the  trustees  to  have  surrendered  the  term  (10);  or  in  general  where  the 
surrender  would  have  been  against  the  interests  of  the  owner  of  the  inherit- 
ance, especially  if  the  term  has  been  recognised  as  subsisting  at  a  late 
period.  (11) 

The  mere  fact  of  a  term  having  been  satisfied  does  not  afibrd  suflicient 
ground  upon  which  a  jury  can  presume  it  surrendered.  (12) 

In  Dae  v.  Hilder  (IS)  Chief  Justice  Abbott  said,  "  Where  acts  are  done 
or  omitted  by  the  owner  of  the  inheritance  and  persons  dealing  with  him  as 
to  the  land,  which  ought  not  reasonably  to  be  done  or  omitted  if  the  term 

(1)  Berry  and  Goodman**  ease,  2  Leon.  737.  Bull.  N.  P.  85.  Harrisson  y.  Parker, 
148.  Ptr  Gibbs  C.  J.  in  Grose  ▼.  West,  7  6  East,  154.  Loffl.  364.  Vowlet  v.  MUler, 
Taunt  4k,  vide  HeacUam  y.  Hedley,  Holt's  3  Taunt  138.  Guy  v.  West,  2  Selw.  N.  P. 
N.  P.  C.  463.  1342.      Godmaneheater  (Bailiffs  of)  v.  PAt7- 

(2)  Hale,  de  Jure  Maris,  p.L  c.  1.    Callis  lips,  4  A.  &  £.  556, 

on  Sewers,  74.  (6)  Per  Tindal  C.  J.  in  Doe  v.  Cooke,  6 

(3)  Doe  d.  Pring  t.  Pearsey,  7  B.  &  C.     Bing.  180. 

304.     Steel  v.  PricAett,  2  Stark.  463.     Grose  (7)  Doe  d.  Fenwick   v.  Reed,  5  B.  &  A. 

Y.    West,   7  Taunt  40.     Cook  y.  Green,    11  233.,  vide  LiveUy.  Wilson,  3  Bing.  115. 

Price,  736.     Rex  y.  Hatfield  {Inhab.  of),  4  (8)  Per  Lord  Kenyon  in  Doe  r.  Staple,  2 

A.  &  £.  165.  T.  R.  696.     Doe  y.  Syboum,  7  ibid.  2. 

(4)  Doe  d.  PKn^  v.  Peorvey,  7  B.&C.  304.  (9)  Ibid. 

(5)  Ibid.     NewcasHe  (Duke  of)  v.  Clark,  (10)  Keene  v.  Deardon,  8  East,  267. 

8  Taunt  613.      Wiltshire  v.  Sidford,  cit  8  B.         (11 )  Doe  d.  Graham  (  Clerk)  v.  Scott,  1 1 
&  C.  259.     Matts  y.  Hawkins,  5  Taunt  20.  •  ibid.  478.,  vide  Doe  y.  Wrighte,  2  B.  &  A.  720. 
Callis  on   Sewers,  74.     Matters  v.  PoUie,  2         (12)  Evans   v.  BiekneU,  6  Ves.  184.     *3 
Rol.  Rep.  141.     Holder  v.  Coates,    M.  &     Sug.  V.&P.  47. 
M.  112.      Waterman  y.  Soper,  1  Ld.  Raym.         (13)  2  B.  &  A.  794. 
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rights. 


existed  in  the  hands  of  a  trustee ;  and  if  there  do  not  appear  to  be  any  thing 
that  should  prevent  a  surrender  from  having  been  made^  in  such  cases  the 
things  done  or  omitted  may  most  reasonably  be  accounted  for^  by  supponng 
a  surrender  of  the  term ;  and  therefore  a  surrender  may  be  presumed/' 

If  length  of  possession  be  the  only  ground  upon  which,  as  between  pi- 
vate  individuals,  a  conveyance  is  to  be  presumed,  a  possession  of  land  for 
any  period  less  than  twenty  years  by  a  feoffee  is  not  sufficient  to  ground  a 
presumption,  that  livery  of  seisin  has  accompanied  the  feoffment.  (1)  Bat 
a  license  from  the  lord  of  a  manor  for  an  inclosure  from  a  waste  has  been 
made  after  twelve  or  fourteen  years,  where  such  appropriation  was  fre- 
quently seen  and  unobjected  to  by  the  lord  and  his  steward.  (2) 

If  a  person  unreservedly  permit  the  public  to  pass  over  his  land,  and  use 
it  as  a  way,  an  absolute  dedication  to  the  public  will  be  presumed.  Thus, 
in  jRex  v.  Lloyd  (3)  Lord  EUenborough  said,  '<  If  the  owner  of  the  soil 
throws  open  a  passage,  and  neither  marks  by  any  visible  distinction,  that 
he  means  to  preserve  all  his  rights  over  it,  nor  excludes  persons  from 
passing  through  it  by  positive  prohibition,  he  shall  be  presumed  to  have 
dedicated  it  to  the  public;"  and  six  years  have  been  holden  sufficient  to 
presume  such  dedication.  (4) 

But  where  a  public  footway  over  crown  land  was  extinguished  by  an  in- 
closure act,  but  for  twenty  years  after  such  inclosure  the  public  had  con- 
tinued to  use  the  way,  it  was  holden,  that  this  user  was  no  evidence  of  a 
dedication  to  the  public,  as  it  did  not  appear  to  have  been  done  with  the 
knowledge  of  the  crown.  (5) 

Although  a  tenant  cannot  dedicate  the  land  which  he  holds  in  tenancy  to 
the  public  (6),  yet,  after  a  long  lapse  of  time,  united  with  a  change  of  tenants, 
and  an  uninterrupted  user,  the  acquiescence  of  the  owner  in  fee  will  be  pre- 
sumed. (7) 

Trustees  can  dedicate  land  to  the  use  of  the  public,  if  such  dedication  be 
not  inconsistent  with  the  object  or  nature  of  their  trusts.  (8) 

There  may  be  a  limited  dedication  of  a  highway  to  the  public  as  a  way 
excluding  carriages  (9) ;  and  proof  of  a  bar  having  been  placed  is  sufficient 
to  raise  the  inference  that  no  dedication  was  intended.  Thus,  in  EoberU  v* 
Aarr  (10)  Mr.  Justice  Heath  observed,  that  "  The  putting  up  of  the  bar  re- 
butted the  presumption  of  a  dedication  to  the  public;  such  a  dedication 
must  be  made  openly  and  with  a  deliberate  purpose.  Nor  could  there  be  a 
partial  dedication  to  the  public,  although  there  might  be  a  ffrani  of  a  foot- 
way only."  (11) 

By  Stat  2  &  3  Will.  4.  c.  71.  various  presumptions  which  juries  had  been 
ordinarily  recommended,  if  not  directed,  to  make  from  modem  user,  as  to  the 
existence  of  immemorial  rights,  or  of  modern  rights  founded  on  supposed 
non  existing  grants,  have  been  converted  into  positive  rules  of  law.    Pre- 


(1)  Doe  d.  Wilkins  y.  Cleveland  (Marquis 
of),  9B,  &C.  871. 

(2)  Doe  d.  Foley  v.  Wilton,  1 1  East,  56. 
Goodtitle  v.  Baldwin,  ibid.  488.  Ditcham  v. 
Bondy  3  Camp.  525. 

(S)  1  Camp.  262. 

(4)  Rugby  Charity  (  Trugtees  of)  v.  Mer- 
ryweather,  1 1  East,  376.  n.  British  Museum 
(  Trustees  of)  v.  Jinfit«,  5  C.  &  P.  460. 

(5)  Harper  y,  Charlesworth,  4  B.  &  C.  574. 


(6)  Wood  V.  Feal,  SB.  8c  A. 454. 

(7)  Rex  V.  Barr,  4  Camp.  16. 

(8)  Rex  V.  LecUke  (Inhab.  of),  5  B.  &  Ad. 
469. 

(9)  Stafford  (Marquis  of)  v.  Coyney,  7B. 
&  C.  257. 

(10)  1  Camp.  262.  n. 

(11)  Vide  etiam    Woodyer  v.  Haddoh  5 
Taunt.  125. 
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vious  to  this  act  a  technical  effect  was  siven  to  the  evidence  of  enjoyment    PMsuxnra 

of  certain  incorporeal  rights  for  the  period  of  twenty  years,  which  though  in   

theory  only  presumptive  evidence,  was  in  practice  and  effect  a  bar.  (I) 

The  existence  of  an  immemorial  custom  may  be  presumed  from  an  un-  immemorial 
contradicted  usage  of  twenty  years.  (2)  custom. 

Faculties  are  presumed  for  regulating  the  right  to  pews  or  vaults,  copy-  Faculties, 
hold  customs,  and  the  liability  to  repair  fences,  (3)  Fences. 

It  has  been  considered  that  to  support  long  user  an  act  of  parliament  may  Act  of  parlia- 
be  presumed  (4),  if  there  be  no  person  capable  of  making  an  indefeasable  ™^^* 
grant,  as  in  the  case  of  the  duchy  of  CornwalL  (5)    Where  a  road  obstruct^ 
ing  a  navigable  channel  had  existed  for  so  long  a  time  that  the  state  of  the 
channel  could  not  be  proved,  it  was  thought  that  an  act  of  parliament,  or  a 
writ  of  €ui  quod  damnum,  might  be  presumed,  which  had  extinguished  the  Writ  of  ad  quod 
public  right  in  the  channel.  (6)  damntim. 

Charters  and  grants  from  the  crown  may  be  presumed  if  a  long  period   Grants  from 
have  elapsed^  as  for  instance  one  hundred  years,  in  suits  between  private     ^  ^^^^'^^ 
parties,  and  even  against  the  crown  itself.  (7) 

Upon  the  principle  that  illegality  will  not  be  presumed,  it  has  been  holden,   Corporate 
that  when  a  burgess  assumes  a  corporate  office,  he  has  performed  all  pre-  ^  ^^* 
vious  solemnities.  (8)    So,  likewise,  where  performances  appeared  to  have  Theatrical  per- 
taken  place  at  a  theatre,  a  license  was  presumed,  in  an  action  against  a  per-    <*"°"'^^^- 
former  for  not  acting.  (9) 

But  where  the  act  directing  the  license  also  directs  that  a  notice  of  it  shall 
be  painted  on  the  outside  of  the  house,  and  there  is  no  such  license  painted, 
it  will  be  presumed,  in  an  action  for  the  penalty,  that  there  is  no  license.  (10) 

<<  The  rule,  that  in  inferior  courts,  and  proceedings  by  magistrates,  the  Jurisdiction  of 
maxim,  omnia  prcBSvmuntur  rite  esse  actOy  does  not  apply  to  give  juris-  inferior  courts 
diction  (11),  has  never  been  questioned."  presumed. 

Upon  evidence  of  a  mere  usage  for  sixty  years,  a  jury  have  been  directed  Bye-law. 
to  presume  the  existence  of  a  bye-law.  (12) 

It  has  likewise  been  holden,  that  long  and  constant  usage  was  a  ground 
of  presumption  against  the  positive  words  of  a  bye-law,  or  very  strong  ones 
of  a  charter,  if  it  be  in  restraint  of  trade.  (IS) 

Payment  of  money  will  in  a  variety  of  cases  be  presumed :  thus,  if  parties  Where  pay- 
have  been  accustomed  to  make  payments  that  frequently  become  due,  with-  ™mi*|^^  money 
out  taking  written  vouchers,  and  a  long  time  has  elapsed  without  any  com-  sumed. 
plaint  being  made  of  non  payment,  the  fact  of  payment  will  be  presumed.  (14) 

(1 )  BrigM  v.  Widker,  1  C.  M.  &  R.  217.         (9)  RodweU  v.  Redgcy  1  C.  &  P.  220. 

(2)  Rex  y.Joliffe,  2  B.  &  C.  54.     Jenkins        (10)   Gregory  v.  Tuffs,  6  ibid.  271. 

▼.  Harvey,  1  C.  M.  &  R.  877.  (1 1)  Jlw  Holroyd  J.  in  Rex  v.  AU  Saints, 

(3)  PhlUipp's  Ev.  474.  Southampton,  7  B.  &  C.  790.     Rex  v.  Bel- 

(4)  Per  Lord  Mansfield  in  Eldridge  ▼.  ling,  Str.  8.,  overruling  Regina  v.  Gouehe, 
Knott,  Cowp.  215.  2  Salk.  441.     Rex  v.  Hvlcott  {Inhab.  of),  6 

(5)  Lopez  V.  Andrew,  3  M.  &  R.  329.  T.  R.  583. 

(6)  Rex  V.  Montague,  4  B.  &  C.  599.  (12)  i2ea?  v.  ^e<ui,  4  Burr.  251 8.  Rex  v. 
Chabner  v.  BradUsy,  IJ.  &  W.  63.  Lopez  Bird,  13  East,  368.  Bull.  N.  P.  211.  Le 
V.  Andrews,  Hayes's  Conv.  11.  «.  Stafford  Case  de  Corporations,  4  Co.  78.  Cowp.  110., 
(^Fiseountess)  r,  LkwelUn,  Skixu  78,  HUlary  ou2el Stephens's  Corporation  Acts, 4 18— 428. 
▼.  Waller,  12  Ves.  265.      Vooght  v.  Winch,  2  (13)  Berwick  v.  Johnson,  I^flrt.  334. 

B.  &  A.  662.    Wdd  v.  Hornby,  7  East,  199.  (14)  Lueas  v.  NovosiHeski,  1  Esp.  N.  P.  C. 

(7)  Rex  V.  Brown,  cit.  Cowp.  110.  296.  Sellen  y,  Nortnan,  4  C,  &  V,  80.  Evans 
Kingston  (Mayor  of)  t.  Homer,  ibid.  102.  ▼.  Pt>eA,3Camp.  10.  Xophamy.  Braddick, 
Jenkins  t.  Harvey,  1  C.  M.  &  R.  877.  1  Taunt  572. 

(8)  Rex  y.  Hawkins,  10  East,  21 1. 
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EVIDENCE. 

If  a  landlord  give  a  receipt  for  the  rent  last  due,  it  is  a  presufflption,  that 
all  former  rent  due  from  the  tenant  has  been  paid.  (1)  ;  Where  a  bill  of  ex- 
change^ negotiated  after  acceptance,  is  produced  from  the  hands  of  the 
acceptor  after  it  is  due,  the  presumption  is,  that  the  acceptor  has  paid  it  (2) ; 
but  not  without  proof  of  circulation  after  acceptance.  (S) 

The  mere  production  of  a  check  drawn  by  the  defendant  on  his  banker, 
and  payable  to  the  plaintiff,  with  proof  that  he  indorsed  his  name  upon  it, 
and  that  it  has  been  paid,  affords  primd  facie  evidence  of  payment  to  him.  (4) 
But  the  mere  proof  of  a  check  being  nuide  payable  to  A.,  and  of  A.  having 
received  payment  of  it,  is  not  evidence  of  the  payment  of  money  by  the 
maker  to  A.,  for  it  might  have  been  given  to  a  third  person,  and  by  him  to 

A.  (5) 

<<  All  public  officers  who  are  proved  to  have  acted  as  such,  are  presumed 
to  have  been  duly  appointed  to  the  office,  until  the  contrary  is  shewn."  (6) 
The  fact  of  a  person  acting  in  an  official  capacity  as  a  surrogate,  is  primd 
facie  evidence  that  he  was  duly  appointed,  and  had  competent  authority  (7); 
and  a  similar  presumption  extends  to  magistrates,  constables  (8),  and  com- 
missioners for  taking  affidavits.  (9) 

It  is  a  general  principle,  that  "  the  law  never  presumes  illegality.*'  (10) 

If  acts  be  of  an  official  nature^  or  require  the  acquiescence  of  official 
persons,  their  due  execution  will  be  presumed.  Thus,  in  order  to  support  a 
parish  certificate,  a  custom  was  presumed  contrary  to  the  common  lav,  of 
the  parish  having  only  one  churchwarden ;  and  it  was  also  presumed,  that 
a  party  to  the  instrument  had  died  within  a  very  short  period,  on  the  ground 
that  the  certificate  had  been  sanctioned  by  justices  (11);  and  an  indenture 
executed  thirty  years  before  has  been  presumed  to  be  stamped  against 
strong  negative  evidence.  (12) 

Similar  presumptions  will  be  made  to  uphold  the  acts  of  private  indivi- 
duals, particularly  a  formal  character,  as  writings  under  seal.  Thus,  in 
Doe  d.  Griffin  v.  Mason  (IS),  in  an  action  in  which  the  plaintiff's  title  vas 
founded,  on  the  assignment  of  a  term  to  secure  an  annuity,  it  was  objected 
that  there  was  no  proof  of  the  annuity  being  enrolled ;  but  Lord  Ellen- 
borough  observed,  "  If  the  annuity  was  not  duly  enrolled,  that  proof,  should 
come  from  the  other  side.  Here  is  an  assignment  executed  by  the  de- 
fendant I  will  presume  it  to  be  valid  till  the  contrary  is  shewn."  Where 
there  was  proof  that  a  party  had  signed  a  deed,  which  purported  to  have 
been  sealed  and  delivered:  —  It  was  held,  that  the  judge  at  Nisi  Prios  had 
not  done  wrong  in  leaving  it  to  the  jury  to  infer,  that  the  deed  had  been 
sealed  and  delivered.  (14) 


<l)  GUb.  Ev.  309. 

(2)  Gibbon  v.  Feaihenionhcuigk,  1  Stark. 
225. 

(3)  I^d  ▼.  Vanbatenberg,  2  Camp.  439. 

(4)  £gff  ▼.  BarneU,  3  Esp.  N.  P.  C.  196. 
BatweU  y.  Smith,  6  C  &  P.  6a 

(5)  Lloyd    T.   SamdUandsy   Ro8ooe*s  £t. 
21. 

(6)  Per  Parke  B.  io  M'  Gahey  y.  AUton,  2 
M.&W.  211. 

(7)  «€xv.  rerefrt,3  Camp,  432.    Priichard 
V.  Walker,  3  C.  &  P.  212. 

(8)  Berryman  v.  Wite,  4  T.  R.  366.     Doe 


V.  HaddoH,  3  Doug.  310.  Butler  v.  Ford,  1 
C.  &  M.  662. 

(9)  Bex  V.  Hounrd,  1  M.  &Rob.  187. 

(10)  Per  Bayley  J.  in  Gleadow  ▼.  -^*'*» ' 
C.  &M.418.  .^ 

(11)  Bexv.Cate»by(Mab.of),SB.&^ 

820.  Bex  ▼.  Morrit,  4  T.  R.  55a  ^^  ^' 
Binekley  (Inlutb,  of),  12  East.  361.  Ba  "' 
BeeOand,  1  WUs.  1S8. 

(12)  Bex  V.  Long  BwMg  (Inhab,ofh  ' 
East,  45.     Crisp  v.  Anderson,  1  Stark.  35. 

(13)  3  Camp.  7. 

(14)  Talbot  y.  Hodson,  7  Tnunt  ^l- 
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The  regular  coarse  of  business  at  a  public  office  will  in  general  be  pre-     Pmsumftivb 

sumed.     Thus,  where  the  custom-house  would  not  permit  an  entry  to  be        ^ 

made,  unless  there  had  been  an  indorsement  made  upon  a  license :  —  It  was  Course  of 

held,  after  proof  that  the  license  had  been  lost,  that  the  indorsement  might  pJJ^i"^^^ 

be  presumed  from  the  entry.  (1)    <<  If  a  letter  is  sent  by  the  post,  it  is 

primd  facie  proof,  until  the  contrary  be  proved,  that  the  party  to  whom  it 

is  addressed  received  it  in  due  course.'*  (2)    Postmarks  are  evidence  that  Postmarks. 

the  letters  were  in  the  office  at  the  times  which  the  dates  specify.  (S)    And  Private  offices. 

presumptions  are  frequently  drawn  from  the  usual  course  of  private  offices, 

that  letters  have  been  sent  by  the  post,  or  notices  delivered,  where  the 

persons  are  dead,  who  alone  could  give  direct  evidence  of  the  fact.  (4) 

A  letter  is  presumed  to  be  written  on  the  day  on  which  it  is  dated,  as  Dates. 

against  the  writer  (5);  and  the  onusprobandi  that  it  was  not,  is  cast  upon 

him. 
Indorsements  on  a  promissory  note,  admitting  the  receipt  of  interest,  are 

presumed  to  have  been  written  at  the  time  they  bear  date  (6) ;  and  a  bill  is 

presumed  to  be  made  on  the  day  of  its  date.  (7) 


5.  Hearsay  Evidence.  Heaesat  Evi- 

DBKCX. 

I.  GeneraUy.  Gkhskallt. 

The  term  **  hearsay  evidence"  is  used  with  reference  both  to  that  which  DeBned. 
is  written,  and  to  that  which  is  spoken ;  but  in  its  legal  sense  it  is  confined 
to  that  kind  of  evidence  which  does  not  derive  its  effect  solely  from  the 
credit  to  be  attached  to  the  witness  himself,  but  rests  also  in  part  on  the 
veracity  and  competency  of  some  other  person,  from  whom  the  witness  may 
have  received  his  information. 

It  is  to  be  observed,  also,  that  persons  communicating  such  evidence  are 
not  subject  to  the  danger  of  a  prosecution  for  perjury,  on  which  a  contra- 
diction by  two  witnesses  is  requisite ;  for,  where  the  hearsay  statement  is 
stated  to  have  been  made  when  no  third  person  was  present,  or  purports  to 
be  that  of  a  deceased  person,  the  witness  has  no  cause  to  be  apprehensive 
of  punbhment,  even  though  he  entirely  fabricates  it  (8) 

From  the  misconstructions  to  which  evidence  of  oral  matters  is  subject 
from  the  criminal  motives,  ignorance,  or  inattention  of  hearers,  no  evidence 
is  admissible  but  what  is  upon  oath  or  affirmation ;  and  if  the  fijrst  speech 
were  without  oath,  another  oath  that  there  was  such  speech,  makes  it  no 
more  than  a  bare  speaking,  and  so  of  no  value  in  a  court  of  justice.  (9) 

(1)  Bvder  V.  Annuity  1  Stark.  222.  living,  vide  Hetheringtim  v.  Kemp,  4  Camp. 

(2)  Per  Parke  B.  in  Warren  v.  Warren,  1     193.     Hawkee  r.  Salter,  4  Bing.  715. 

C.  M.  &  R.  252.  (5)  Hwit  v.  Matuy,  5  B.  &  Ad.  902.     3 

(3)  Phillipp's  £v.471. «.  cit  R.&  R.  264.     N.  &  M.  109. 

3  Stark.  64.     2  Camp.  23.     M.  &  M.  276.         (6)  Smith  t.  BatUne,  1  M.  &  Rob.  341. 

(4)  Doe  d.  PatteekaU  v.  Turford,  3  B.  &  (7)  Owen  v.  Waters,  2  M.  &  W.  91.,  anti. 
Ad.  895.  As  to  the  course  of  business  in  tit.  Bills  op  Exchanqk  and  Promissort 
provuig  that  letters  have  been  sent  by  the  Noras,  781,  782. 

post  when  the  clerks  of  an  office  are  dead,        (8)  Phillip's  £v.  197.  217. 
vide  Pritt  v.  Fairdough,  3  Camp.  305.     Ha-        (9)  Bull.  N.  P.  294.  (b. )  Per  Abbott  C.  J. 

gedom  V.  Reid,  ibid.  377.      Toosey  v.  WU-  in  Doe  v.  Ridgway,   4  B.  &  A.  S5.     Per 

/ianu,  M.  &M.  129.   Respecting  the  effect  of  Bayley   and    Littledale  Js.   in    Spargo   v. 

the  like  course  of  business  when  the  clerks  are  Brown,  9  B.  &  C.  938. 
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IL  Hearsay^  when  Part  of  the  TransacHan. 

Where  a  declaration  accompanies  an  act,  it  is  frequently  admissible  as 
part  of  the  act  itself.  Such  declarations  are  more  frequently  used  as  col- 
lateral or  indirect  evidence  from  which  some  other  fact  is  to  be  inferred, 
than  as  direct  evidence  of  a  fact.  Declarations  are  usually  admissible,  where 
the  fact  which  they  accompany  is  material  and  admissible,  and  where  the 
nature  and  quality  of  the  act  are  also  material ;  for,  in  such  instances,  a 
declaration  accompanying  the  act  may  either  be  regarded  as  part  of  the 
act  itself,  or  as  the  most  proximate  and  satisfactory  evidence  for  explaining 
and  illustrating  the  fact 

Experience  supplies  a  reasonable  presumption,  that  a  declaration  made 
by  a  person  in  doing  an  act,  as  to  his  intention  and  object,  and  where  that 
person  laboured  under  no  temptation  to  deceive,  was  spontaneous,  natural, 
and  consistent  with  truth.  The  most  usual  example  adduced  in  illustration 
of  this  doctrine,  is  that  of  a  declaration  made  by  a  trader,  at  the  time  of 
deserting  his  house  or  place  of  business,  as  to  his  intention  and  object  in  so 
doing,  in  order  to  prove  an  act  of  bankruptcy.  Here  it  is  observable,  the 
fact  of  departure  is  material :  the  question  is,  as  to  the  nature  and  qualitj 
of  the  act,  that  is,  as  to  the  object  and  intention  of  the  trader  in  doing 
that  act ;  and  to  prove  this,  the  declarations  which  he  made  at  the  time  of 
leaving  his  house  or  counting-house  are  constantly  admitted  in  proof  of 
his  design,  as  being  natural  and  spontaneous  indications  of  the  trotb, 
although  his  subsequent  declarations  even  upon  oath  would  be  absolutely 
rejected.  (1) 

These  classes  of  mediate  evidence  are  distinguishable  from  all  others  bj 
this  characteristic  difference,  that  such  evidence  may  be  resorted  to  in  the 
first  instance  as  original  evidence,  whilst  all  other  mediate  testimony  is  ad- 
missible only  on  a  principle  of  necessity,  as  secoTukiry  evidence^  after  the 
failure  of  evidence  of  a  higher  and  more  satisfactory  nature.  (2) 

Where  the  expressions  of  persons  are  the  matter  in  issue,  proof  of  their 
having  been  used  is  in  its  nature  original  evidence ;  and  therefore,  hearsay 
evidence  is  admissible  to  prove  the  existence  of  a  public  rumour,  or  re- 
puted ownership  under  the  bankrupt  laws  (3) ;  and  where  a  picture  was 
destroyed  which  was  publicly  exposed,  the  declarations  of  the  spectators  are 
admissible  to  shew  a  libellous  meaning  in  the  picture  (4),  the  subject  of  the 
inquiry  being  as  to  the  impression  produced  by  the  picture  on  the  minds  of 
the  public ;  but  where  the  question  in  issue  was,  whether  a  road  was  public, 
a  declaration  of  a  deceased  tenant  of  the  land  over  which  it  passed,  while 
planting  a  tree  on  it,  "  that  he  planted  it  to  shew  where  the  boundary  of  the 
road  was  when  he  was  a  boy,"  was  held  inadmissible.  (5) 

If  it  be  essential  to  ascertain  the  demeanour,  conduct,  or  mental  feelings 


(1)  1  Stark.  £v.  36.  Lewis  y.  Rogers^  1 
C.  M.&R.  48. 

(2)  Ckarington  v.  Broum,  1 1 B.  Moore,  34 1 . 
Ait.  Gen, v. Good,  M*Clel.&  Y.  286.  Kee  {A$- 
eignee  of  Shencin)  v.  Shaw,  8  Bing.SSO.  Gil- 
Ungham  y.  JLaing,  6  Taunt.  532.  Jameson  y. 
Earner,  1  Esp.  N.  P.  C.  38 1 .  Vincent  v.  Prater, 
4  Taunt.  603.    Fisher  y.  Boucher,  10  B.  &  C. 


710.    Whitehead  Y.Scott,  I  M.kncb.2,  Shtt 
y.  Strealfidd,  ibid.  9.     1  Stark.  Ev.  36. 

(3)  Jones  y.  Perry,  2  Esp.  N.  P.  C  482. 
Gurr  y.  RnUon.  Holfs  N.  P.  C.  327.  OK«w 
V.  BartleU,  1  B.  &  B.  269.  2  B.  Moon?, 
592.    Foftlkte  y.  SeUway,  3  Esp.  N.P.C  236. 

(4)  Du  Bost  y.  BeresforH,  2  Camp.  512 

(5)  Regina  y.  Btiss,  7  A.  &  E.  55a 
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of  a  person  at  a  definite  period,  the  language  uttered  by  such  person  at  that       Hiaesat 
time  is  in  its  nature  original  evidence  (1):  thus,  where  a  will  is  disputed         vipgMCE. 


on  tlie  ground  of  fraud,  circumvention,  or  forgery,  declarations  by  the  tes-  accompanying 
tator  respecting  his  intentions  are  admissible.  (2)  mental  feelings. 

In  actions  for  criminal  conversation,  the  declarations  of  the  wife  at  the 
time  of  her  elopement,  and  which  state  her  reason  for  so  doing,  are  evidence 
against  the  husband.  (3) 

'    The  expressions  of  a  person  afflicted  with  bodily  pain  or  illness,  relative  Ezpresaons 
to  his  health  and  sensations,  have  been  considered  to  be  in  their  nature  k^^'^^k"^^ 
original  evidence,  such  expressions  being  ordinarily  the  natural  consequence, 
and  the  outward  indication  of  co-existing  sufferings.  (4) 

Thus,  in  actions  of  assault,  what  a  patient  has  said  to  an  intimate  friend 
or  his  surgeon,  is  evidence  to  show  the  extent  of  injury  received  by  an 
assault  (5) ;  but  the  evidence  of  a  medical  man  is  entitled  to  greater  weight, 
because  hb  professional  skill  will  enable  him  to  ascertain  whether  the  sym- 
ptoms correspond  with  the  assertions  of  the  sufferer;  so  likewise  in  an 
action  of  assault  by  husband  and  wife,  for  an  assault  upon  the  wife,  her  de- 
clarations immediately  upon  receiving  the  hurt  are  evidence.  (6) 

In  an  action  by  a  husband  upon  a  policy  of  insurance  on  the  life  of  his 
wife,  her  declarations  made  at  the  time  it  was  effected  are  evidence,  to 
shew  her  own  opinion  of  her  health  at  that  time.  (7) 

Declarations  of  persons  in  possession  of  property  are  sometimes  received  Declarations 
as  original  evidence,  explanatory  of  the  nature  of  their  possession.  accompanying 

On  a  question  of  legitimacy,  the  declaration  of  a  lady,  whose  marriage   _ 
was  in  question,  that  a  certain  box  contained  her  marriage  certificate,  was  ferred  from  de- 
by  Dallas  C.  J.  and  Lord  Tenterden  received  as  evidence,  that  she  was  then  daration. 
in  possession  of  a  document  of  a  particular  description.  (8)     Here  the  fact 
of  possession  was  inferred  from  the  declaration,  which  was  not  merely  ex- 
planatory of  a  known  possession. 

Although  the  declarations  of  a  widow  (9)  in  possession  of  certain  pre- 
mises, that  she  held  them  for  life,  and  that  after  her  death  they  would  go 
to  the  heirs  of  the  husband,  have  been  admitted  to  negative  the  fact  of  her 
having  had  twenty  years'  adverse  possession,  because  they  were  not  used  to 
shew  the  quantum  of  her  estate,  but  only  to  explain  the  nature  of  her 
possession  :  —  but  it  seems,  such  declarations  are  not  evidence,  unless  they 
are  against  the  interest  of  the  person  making  them.  (10) 

Conversations  and  letters  may  explain  acts,  which,  according  to  the  in-  Declarations  of 
tentions  of  the  party  at  the  time,  may  or  may  not  amount  to  acts  of  bank-  *>an'''up^ 
ruptcy.  (11)  Declarations  explanatory  of  a  bankrupt's  motives,  where  a  pay- 
ment made  by  him  is  sought  to  be  invalidated  as  a  fraudulent  preference, 
his  declarations  as  to  the  state  of  his  affairs  in  question,  but  unconnected 

(1)  Phillipp's  £▼.  SOO.  (7)  AvetoH  v.  Kinntard,  6  East,  188. 

(2)  Doe  V.  Hardy,  1  M.  &  Rob.  525.  (8)  PhilHpp's  £v.  205. 

(S)  Hoare  y.  Atten,  S  Esp.  N.  P.  C.  276.  (9)  l)oed.Hwnany.PetteU,5B,&A.224. 

Aveton  v.  Kinnaird(Lord),  6  East,  19S.,  anti.  Doe  ▼.  Rickarhy,  5  Esp.  N.  P.  C.  4. 

tit.  AoDLTB&T,  25.  (10)  Doe  v.  Payne,  1  Surk.  86.     Doc  d. 

(4)  Phillipp*8  Ev.  202.  SweeOand  v.  WOher^  1  A.  &  E.  738. 

(5)  Aveaon  y.  Kinnaird  (Lord),  6  East,  (11)  Bull.  N.  P.  40.  Robeon  v.  RoOs,  9 
186.      Gardiner*9  Peerage  ea$e,  79.  Bing.  649.     A  bankrupt  cannot  explain  an 

(6)  Thompton  v.  Trevanion,  Skin.  402.,  act  a^ecting  bis  commission.  Sayer  y,  GoT" 
vide  etiam  Bex  v.  Foster,  6  C  &  P.  325.  uett,  7  Bing.  103.,  anli,  tit  BAKKaurrcT. 
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with  it,  are  admissible  for  the  plaintiff  (1) ;  and  a  declaration  accompanjing 
a  purchase  of  goods  is  admissible  evidence,  to  shew  whether  a  person  sought 
his  living  by  buying  or  selling.  (2) 

So  in  an  action  to  recover  fraudulent  payments,  answers  to  letters  written 
by  the  bankrupt  requesting  assistance  may  be  read  to  prove  the  refusal 
to  give  assistance,  and  his  consequent  knowledge  of  the  state  of  his 
affairs.  (3) 

In  an  action  on  the  case  for  fraudulently  representing  the  solvency  of  a 
person,  whereby  the  plaintiffs  trusted  him  with  their  goods,  their  declar- 
ations at  the  time  they  were  applied  to  for  the  goods  are  admissible^  to 
shew  that  they  gave  trust  in  consequence  of  the  representation.  (4) 

Where  a  trader  being  in  embarrassed  circumstances  executed  an  assign- 
ment for  the  benefit  of  his  creditors : — It  was  held,  in  an  action  after  his 
death  against  the  assignee,  treating  him  as  an  executor  de  son  forty  that  a  list 
of  creditors  made  out  about  the  time  of  the  execution  of  the  assignment  by 
the  direction  of  the. assignor,  was  evidence  as  part  of  the  transaction  for  the 
purpose  of  disproving  fraud.  (5) 

In  an  action  against  a  sheriff  for  a  false  return  to  a  writ  of  Jieri  facias^ 
where  the  defence  was  a  fraudulent  bill  of  sale,  declarations  by  the  party 
executing  the  bill  of  sale,  made  by  him  at  the  time  of  execution,  were  held 
to  be  admissible,  but  not  those  made  at  another  time.  (6) 

Whether  the  declaration  proposed  to  be  received  does  or  does  not  come 
within  a  reasonable  time  of  the  disputed  act,  is  a  question  for  the  court; 
and  the  court  can  make  inquiry  into  the  existence  of  any  connecting  cir- 
cumstances between  the  declaration  and  the  act  (7),  the  rule  not  being 
confined  to  the  precise  time  of  the  act  in  question.  (8)  The  declarations  or 
letters  must,  however,  be  connected  with  the  state  of  the  party's  mind  at  the 
time  (9) ;  and  where  there  was  no  evidence  as  to  the  time  when  declarations 
explanatory  of  an  act  of  bankruptcy  were  made,  they  were  rejected.  (10) 

Where  the  act  of  bankruptcy  insisted  on  is  a  fraudulent  transfer,  which 
is  not  capable  of  being  proved  by  any  single  incident^  but  depends  on  the 
situation  of  the  bankrupt,  and  his  conduct  and  language  with  reference  to 
the  whole  transaction,  a  considerable  interval  may  frequently  elapse 
between  the  date  of  a  disputed  act  of  bankruptcy  and  that  of  the  declar- 
ations calculated  to  explain  it.  (11) 

In  Ridley  V.  Gyde  (I2)t  a  conversation  with  a  bankrupt  was,  under  the 
peculiar  circumstances  of  the  case,  allowed  to  be  given  in  evidence,  which 


(1)  HerbeH  y.  WUcocJu,  M.  &  M.  355. 
H.  Facher  v.  Coeks^  ibid.  353.  Cook  y. 
Hogert,  7  Bing.  438.  Harmon  y.  FisKar, 
Cowp.  117.  GuthrU  v.  Crottley,  2  C.  &  P. 
301. 

(2)  GoJo  Y.  Halfknight,  3  Stark.  58. 

(3)  Vacher  y.  Cockty  M.  &  M.  353. 

(4)  FeUowes  y.  Williamson,  ibid.  306. 
Moore  y.  Strong,  1  Bing.  N.C.  441.,  an<^,  tit. 
Deciit,  1307,  1308. 

(5)  Lewi*  V.  Roger;  1  C.  M.  &  R,  48.  4 
Tyrw.  872.  Prideaux  y.  Collier,  2  Stark.  57. 
Ryle  Y.  Haggle,  iJ.  &  W.  234. 

(6)  PhiUips  Y.  Earner,  1  Esp.  N.  P.  C. 
357.,  et  Yide  etiara  Irving  y.  Greenwood,  1  C. 
&  P.  350.  Tilk  Y.  Farwms,  2  ibid.  201. 
AthUy  Y.  Harrison,  1  Esp.  N.  P.  C.  50.    Rex 


Y.  Whitehead,  1  C.  &  P.  69.  Bihb  y.  Tfwmtu, 
2  W.  BUck.  1043.  Fenn  y.  Schdey,  5  Esp. 
N.  P.  C.  243.     Phillipp's  Ev.  207. 

(7)  RidUg  y.  Gyde,  9  Bing.  349.  Rawton 
Y.  Haigh,  2  ibid.  99. 

(8)  Rdbuon  y.  Kemp,  4  Esp.  N.  P.  C.  233. 
Ridley  Y.  Gyde,  9  Bing.  349. 

(9)  RawMOH  Y.  Haigh,  2  Bing.  99. 

(10)  Marth  y.  Meager,  1  Stark.  353. 
Rcbwn  Y.  Kemp,  4  Esp.  N.  P.  C  233.  Leet 
Y.  Marion,  1  M.  &  Rob.  210. 

(11)  .^o^emaa  y.  Bailey,  5  T.  R.  512., 
recognised  in  Rawwn  ▼.  Haigh,  2  Bing.  99. 
Robson  Y.  Gyde,  9  ibid.  349.,  Yide  etiam 
MayKn  y.  Eyloe,  Str.  809.  Smith  y.  Oo. 
mer,  I  Bing.  N.  C.  585. 

(12)  9  Bing.  349. 


EVIDENCE.  1565 

had  passed  twenty-six  days  after  the  disputed  act  of  bankruptcy,  which  was  a       Hkaesat 
fraudulent  transfer.     And,  in  cases  of  continuing  acts  of  bankruptcy,  as         vidjkck. 
departing  the  r^lm,  or  remaining  abroad  with  the  intent  to  defeat  or  delay 
creditors,  letters  or  declarations  may  be  received  during  the  continuance  of 
the  act  of  bankruptcy,  and  long  after  the  commencement  of  it.     Thus,  in 
l^wsan  y,  Haigh (I),  where  the  alleged  act  of  bankruptcy  consisted  in 
departing  the  realm,  with  intent  to  delay  creditors,  two  letters  were  received, 
one  sent  from  Calais  and  the  other  from  Paris,  the  latter  having   been 
written   upwards  of  a  month   after  the  time  of  the  bankrupt  quitting 
England. 

The  death -bed  declarations  of  paupers  respecting  their  settlements  are    Death-bed 
evidence ;  as  also,  when  they  are  dead,  their  general  declarations.  (2)  declaradona. 

Whether  a  declaration  made  by  a  person  in  articiUo  mortis  be  receivable 
or  not  in  evidence,  is  a  question  for  the  court  (3) 


III.  Declarations  of  Persons  in  Pari  Jure.  D«cLA»ATioKi 

OF  PbRSONI  IK 

In  Monhton  v.  Attorney  General  (4f)  Lord  Brougham  said,  "  It  will  be  no  ^^"  '^''*"' 
valid  objection  on  the  ground  of  bias^  that  the  party  making  the  declaration  Judgiront  of 
may  have  stood,  or  thought  he  stood  (for  that  would  be  equally  bias)  in  ham  in  Monk- 
pari  casu  with  the  party  tendering  the  declaration,  and  relying  upon  it  for  <«»  ▼•  Attorney 
the  purpose  of  his  own  contention ;  for  it  has  been  decided,  that  although 
the  party  deceased,  whose  declaration  you  are  giving  in  evidence,  was  in 
pari  casu,  and,  if  he  had  been  living,  might  have  stood  in  the  shoes  of  the 
party  who  tenders  his  declaration  in  evidence,  that  is  not  sufficient  to  ex- 
clude it.     With  the  exception  of  what  is  said  in  Drummond's  case{5)y 
where  the  evidence  was  clearly  inadmissible  upon  other  grounds,  I  can  find 
no  warrant  for  asserting,  that  if  you  tender  the  evidence  of  a  man  by  way  of 
hearsay  in  a  case  of  pedigree  (and  of  such  cases  only  I  am  now  speaking), 
that  evidence  is  inadmissible  when  it  comes  from  a  person  who  stood  in 
pari  casu  with  the  party  tendering  it" 

If  the  rejection  of  evidence  of  persons  in  pari  jure  were  permitted,  it 
would  destroy  evidence  of  reputation  (6) ;  and  in  the  absence  of  interest  and 
excitement  of  litigation,  the  testimony  is  less  suspicious  than  that  which  is 
generally  given  on  a  trial ;  and  where  there  is  not  an  open  examination,  as 
in  the  proceedings  of  courts  of  equity,  it  seems  entitled  to  nearly  equal 
weight  (7) 

In  matters  of  public  or  general  interest  (8),  evidence  of  reputation  cannot  In  matters  of 

be  received  during  the  lifetime  of  the  declarant,  because  the  best  evidence  JvwlmJf  *? **^ 

must  always  be  produced.  (9)  puutioa  cannot 

be  reeeiTed 

(1)  2  BiDg.  99.  (8)  NiehoOM    v.    Parher,   14  East.    331.    f.""°^^®  ^^ 

(2)  Be*  V.  -Bwy,  Cald.  486.  iMa«/«y  v.  Daoief,  11  Price,  162.     DtacU  v.    J"*  "  ™ 

(3)  Rex  T.  Huelu,  1  Stark.  521.  ffaneock,  13  ibid.  226.     Harewood  ▼.  A'nu,   ^«»»n«' 

(4)  2  Ritts.  &  M.  159., /wff,  1566.  1568.  Wight.  112.     Davies  v.  Morgan^  1  C.  &  J. 

(5)  1  Leach's  C.  C.  378.  593.     Freeman  ▼.  Phmipps,  4  M.  &  S.  491. 

(6)  Harewood  ▼.  Sime,  Wight  1 12.  Afose-  Crease  y.  Barrett,  1  C.  M.  &  R.  927.  Chap-^ 
ley  w.Dmfiee  (  Gerk),  1 1  Price,  162.  13  ibid,  ntan  v.  Cowlan,  13  East,  10.  Roe  d.  Beebee 
236.  T.  Parker,  5  T.  R.  26.     Reed  v.  Jackson,  1 

(7)  ZowekofHaryngworih  Peerage,  Printed  East,  355.     Phil]ipp*s  Ev.  284. 
Minutes,  1804,   p.  207.     Doe  d.  Tibnan  t.  (9)   Woolway  ▼.  Roe,  1  A.  &  E.  117. 
Tarver,  R.  &  M.  141.     Mokkton  y.  Att,Gen, 

2R118S.&M.  160. 
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IV.  Declarations  post  Litem  motam. 

Hearsay  declarations,  to  be  receivable,  must  have  been  made  ante  litem 
tnotam,  because,  as  observed  by  Lord  Eldon  in  Whitelocke  v.  BaA«r(l),  the 
admissibility  of  traditionary  evidence  is  founded  upon  the  presumption,  that 
the  words  given  in  evidence  '<  are  the  natural  efinsions  of  a  party,  who 
must  know  the  truth,  and  who  speaks  upon  an  occasion  when  his  mind  stands 
in  an  even  position,  without  any  temptation  to  exceed  or  fall  short  of  the 
truth.  But  there  may  be  many  circumstances,  forming  part  of  the  tradition, 
which  you  would  reject,  taking  the  body  of  the  tradition." 

In  Freeman  v.  PhiUipps  (2)  Mr.  Justice  Bayley  says,  "  Where  there  is  a 
lis  mota  you  cannot  be  sure  that,  in  admitting  the  depositions  of  witnesses 
selected  and  brought  forward  on  a  particular  side  of  the  question,  who  em- 
bark to  a  certain  degree  with  the  feelings  and  prejudices  belonging  to 
that  particular  side,  you  are  drawing  evidence  from  perfectly  unpolluted 
sources." 

Declarations  post  litem  motam,  not  merely  after  the  commencement  of  the 
lawsuit,  but  after  the  dispute  has  arisen  (that  is  the  primary  meaning  of  the 
word  lis)f  are  not  receivable  in  evidence. 

In  Monhton  v*  Attorney  General  (S)  Lord  Brougham  said,  '<  It  has  been 
asked,  <  if  a  man  may  sit  down  to  frame  a  pedigree^  how  can  you  reeeiTe 
that  pedigree  in  evidence  like  an  ordinary  declaration,  when,  non  conttaij 
he  may  not  have  been  in  the  act  of  making  evidence  for  himself,  by  prepar- 
ing a  document  which  should  afterwards  profit  him,  or  those  in  whom  he  is 
interested  ? '  To  that  I  answer,  shew  me  that  the  pedigree  in  question  was 
prepared  with  that  view ;  bring  it  within  the  rule  either  of  Whitelodte  v. 
JSaher  (4),  or  of  the  Berkeley  Peerage  case  (5) ;  prove  that  it  was  made 
post  litem  motam^  not  meaning  thereby  a  suit  actually  pending,  but  a  con- 
troversy existing,  and  that  the  person  making  or  concocting  the  declaratioD 
took  part  in  the  controversy ;  shew  me  even  that  there  was  a  contemplation 
of  legal  proceedings,  with  a  view  to  which  the  pedigree  was  manufactured, 
and  I  shall  then  hold,  that  it  comes  within  the  rule  which  rejects  evidence 
fabricated  for  a  purpose,  by  a  man  who  has  an  interest  of  his  own  to  serve. 
The  question,  then,  always  will  be,  was  the  evidence  in  the  particular  cir- 
cumstances manufactured,  or  was  it  spontaneous  and  natural  ?  " 

In  Wdlker  y,J3eauchamp  (Countess  of) (6)  it  appeared,  that  A.  in  the 
year  1798,  died  possessed  of  property,  which,  many  yecuv  afterwards,  B.  com- 
menced a  suit  to  recover.  In  the  year  1799  a  relation  of  B.  made  a  declar- 
ation, the  effect  of  which  was  to  shew,  that  B.  was  the  heir  and  next  of  kin 
to  A.: — It  was  held,  that  this  declaration  was  not  receivable  in  evidence,  as 
the  lis  mota,  or  commencement  of  controversy,  must  be  taken  to  be  the  arising 
of  that  state  of  facts  on  which  the  claim  is  founded,  without  any  thing  more. 

Declarations  post  litem  motam  are  not  receivable,  although  the  declarant 
was  ignorant  of  any  dispute.   Thus,  Chief  Justice  Mansfield  in  the  Berkeley 


(1)  13Ves.514. 

(2)  4  M.  &  S.  497. 

(3)  2  Russ.  &M.  \Q\,,po$tj  1568. 


(4)  13  Ves.511. 

(5)  4  Camp.  417. 

(6)  6C.&P.  552. 
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ease  (I)  stated,  "  The  line  of  distinction  is  the  origin  of  the  ixmtroversy,       Hearsay 
and  not  the  comtnencement  of  the  suit.    After  the  controversy  has  originated,       Evidence. 
all  declarations  are  to  be  excluded,  whether  it  was  or  was  not  known  to  the  • 
witness.    If  an  inquiry  were  to  be  instituted  in  each  instance,  whether  the 
existence  of  the  controversy  was  or  was  not  known  at  the  time  of  the  de- 
claration, much  time  would  be  wasted,  and  great  confusion  would  be  pro- 
duced." (2) 

In  Freeman  v.  PhiUipps  (3)  an  action  was  brought  by  a  copyholder  LU  mota  upon 
ai^ainst  the  lord  of  a  manor,  in  which  the  copyholder  relied  upon  a  custom,  *5»**>e'f^  po»"* 

-I        of  controversy. 

that  the  lord  could  not  assess  a  fine,  upon  filling  up  lives,  upon  copyholds 
held  for  life,  without  the  intervention  of  the  homage.  The  lord  gave  in 
evidence  the  proceedings  in  an  ancient  suit  brought  by  a  copyholder  against 
the  then  lord,  in  which  the  copyholder  insisted  on  a  particular  custom  rela- 
tive to  the  filling  up  of  lives,  not  being  that  which  was  in  dispute  in  the 
latter  suit ;  and  throughout  the  former  suit  no  mention  was  made  of  the 
approbation  of  the  homage  being  necessary.  The  court  held,  there  was  no 
valid  objection  to  the  proceedings  being  given  in  evidence,  because  the  lis 
mota  was  not  on  the  very  same  pointy  and  that  the  proceedings  were  not 
evidence  of  any  thing  affirmed  by  the  witnesses,  but  were  material  on 
account  of  what  the  witnesses  omitted  to  declare ;  that  is  to  say,  that  where 
a  dispute  exbted  concerning  the  copyholder's  right  to  renew  on  some 
terms,  it  was  never  made  a  term  that  the  fine  should  be  assessed  by  the 
homage.  (4) 

A  coincidence  of  statements  between  parties  post  litem  motam  does  not  Comcidence  of 
make  the  adinission  evidence,  because  it  might  be  equally  for  the  interest  of  8totements/»«< 
each  to  admit  a  particular  statement,  though  contrary  to  truth ;  and  more- 
over, the  declaration  not  being  a  spontaneous  efiusion,  but  made  for  a  parti- 
cular object,  and  in  contemplation  of  litigation.  (5) 

The  principle,  that  hearsay  must  be  the  declarations  of  an  unprejudiced  Dechurations 
person,  must  be  received  in  a  qualified  sense.  J****  *  ^^^^  ^ 

In  Goodright  v.  Moss  (6)  Lord  Mansfield  says,  '<  I  have  known  advice  veray. 
given  to  a  father  and  mother  to  make  attested  declarations  in  writing 
under  their  hand,  of  the  precise  time  of  the  birth  of  the  bastard  eigne  and 
the  subsequent  marriage,  to  prevent  controversy  in  the  family  touching 
the  inheritance." 

In  the  Berkeley  Peerage  .case  (7)  the  following  questions  were  pro-  Btrkdey  Pur^\ 
pounded  to  the  judges  by  the  House  of  Lords :  —  ^*  *'*^* 

''  Upon  the  trial  of  an  ejectment  respecting  Long  Acre,  between  E.  and 
F.,  in  which  it  was  necessary  for  E.  to  prove,  that  he  was  the  legitimate  son 
of  W.,  the  said  W.  being  at  that  time  dead.  E.,  after  proving  by  other 
evidence,  that  W*  was  his  reputed  father,  offered  to  give  in  evidence  an 
entry  in  a  bible,  in  which  bible  W.  had  made  such  entry  in  his  own  hand- 
writing, that  E.  was  his  eldest  son,  bom  in  lawful  wedlock  from  G.  the 
wife  of  W.,  on  the  Ist  day  of  May  1778,  and  signed  by  W.  himself. 

^<  Could  such  entry  in  such  bible  be  received  to  prove,  that  E.  is  the 

(1)  4  Camp.  417.  (4)  Vide  etiam  NeweattU  (Duke  of)  y. 

(2)  Vide  etiam  NichoUi  t.   Parker,   14  Broxtowe  (Hundred  of ),  4  B  &  Ad.  879. 
East,  331.  «.     Bex  v.  Cotion,  3  Camp.  444.  (5)  Slane  Amr^e,  Printed  Minutes,  1830, 
Brett  V.  Bealetf  M.  &  M.  418.     Btchards  t.  ii.  35.  ili.  6. 

Baa»ett,  10  B.  &  C.  657.  *  (6)  Cowp.  591. 

(3)  4  M.  &  S.  493.  (.7)  4  Camp.  403. 
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legitimate  son  of  W.  as  evidence  of  the  declaration  of  W.  in  matter  of 
pedigree  ?  " 

To  wliich  Chief  Justice  Mansfield  replied,  **  I  cannot  answer  this  que»- 
tion  without  adding  something  to  the  answer  beyond  what  is  in  the 
question ;  because  it  supposes  that  an  entry  written  by  a  father  in  a  iribie 
would  be  of  more  weight,  than  the  same  written  in  any  other  book.  Now 
I  know  no  difference  between  a  father  writing  any  thing  respecting  his  aon 
in  a  bible,  and  his  writing  it  in  any  other  book,  or  on  any  other  piece  of 
paper ;  and  therefore  the  answer  I  would  give  is,  that  such  a  writing  by  a 
father  in  a  bible,  or  in  any  other  book,  or  upon  any  other  piece  of  paper, 
would  be  a  declaration  of  that  father  in  the  understanding  of  the  law,  and 
like  other  declarations  of  the  father  might  be  admitted  in  evidence.  Were 
it  to  appear  in  your  lordships'  journals,  that  the  answer  was  given  in  the 
yery  words  of  the  question,  some  persons  might  suppose  that  the  admissi- 
bility  of  the  entry  depended  upon  its  being  written  in  a  bible ;  and  there- 
fore I  submit  that  the  answer  should  be,  *  that  such  a  writing  in  a  bible, 
or  any  other  booky  or  any  other  piece  of  paper,  would  be  admissible  in  evi- 
dence as  a  declaration  of  the  father  in  matter  of  a  pedigree.* " 

In  Monkton  v.  Attorney  General  (I)  Lord  Brougham  said,  **  Adverting 
more  particularly  here  to  the  authority  of  Lord  Mansfield  in  Goodright  v. 
M088  (2),  '  An  entry  in  a  father's  family  bible,'  says  hb  lordship,  <  an 
inscription  on  a  tomb-stone,  a  pedigree  hung  up  in  the  family  mansion,  are 
all  good  evidence.'    What  follows  clearly  shows,  that  Lord  Mansfield  did 
not  consider  publicity  indispensable ;  and  it  is  equally  clear,  that  he  did  not 
consider  the  circumstance  of  a  man  who  makes  a  pedigree,  or  an  entry,  or 
a  declaration  in  writing,  or  even  a  declaration  in  conversation,  having  an 
object  in  making  it,  provided  that  object  be  not  connected  with  a  contro- 
versy touching  the  matter  in  question,  a  sufiicient  ground  to  exclude  such 
evidence.     His  Lordship's  words  are,  <  I  have  known  advice  given  to  a 
father  and  mother  to  make  attested  declarations  in  writing  under  their 
hand  of  the  precise  time  of  the  birth  of  the  bastard  eigne,  and  the  subse- 
quent marriage,  to  prevent  controversy  in  the  family  touching  the  inherit- 
ance.'     This  may  be  said,  perhaps,  to  be  going  great  lengths ;  but  at  all 
events  it  sanctions  the  doctrine  that  the  having  a  distinct  object  in  view, 
in  making  a  declaration  in  writing  or  by  parol,  even  though  the  object  can 
only  be  gained  by  afterwards  using  the  declaration  in  evidence,  is  not 
sufi&cient,  per  se,  to  exclude  that  declaration ;  for,  continues  Lord  Mans- 
field, '  If  the  credit  of  such  declarations  is  impeached,  it  must  be  left  to 
the  jury  to  judge  of  it.'     In  plain  terms,  if  a  father  or  a  mother  make  a 
pedigree  for  the  purpose  of  preventing  disputes  in  the  family,  his  lordship 
says  he  will  admit  that  pedigree  in  evidence  even  when  those  very  disputes 
arise,  because  it  was  not  made  with  a  view  to  their  own  interest,  but  to 
preserve  a  conetat,  as  it  were,  on  record  of  facts  peculiarly  within  their 
knowledge  (which  is  one  of  the  main  grounds  of  admitting  such  hearsay 
declarations)  ;  and  the  observation  that  it  was  made  for  the  purpose  of  set- 
tling family  disputes,  and  may  not  have  been  so  spontaneous  and  natural 
as  some  of  the  dicta  of  the  judges  would  seem  to  require,  shall  only  go  to 
its  weight  and  credit  with  the  jury,  and  shall  not  preclude  its  admission  by 
the  court." 


(1)9  Russ.  &  M.  163.,  anti,  1566. 


(2)  Cowp.591. 
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y.  DedaroHana  of  Witnesses  at  a  former  Trial, 

Where  there  is  a  second  trial  between  the  same  parties,  and  in  which  the  DECLABATioxi 
point  at  issue  is  precisely  the  same(l),  hearsay  evidence  is  admissible  as  ^^  ^  TOM«r 
to  what  a  witness  said  at  the  former  trial,  if  he  be  dead,  or  do  not  appear  Twal. 
upon  his  subpcenoy  from  having  been  kept  away  by  the  contrivance  of  the 
opposite  party.  (2) 

In  order  to  let  in  evidence  of  the  examination  of  a  deceased  witness,' 
upon  a  former  trial  upon  the  same  question,  it  is  sufficient  if  the  parties 
be  substantially  the  same.  (S) 

Therefore  it  is  sufficient,  if,  in  the  former  action,  a  party  is  plaintiff  or 
defendant,  and  in  the  other,  lessor  of  the  plaintiff  in  ejectment.  (4)  Nor  is 
it  material  that  one  of  the  parties  to  the  second  action  was  in  the  former 
action  joined  with  several  others  who  are  not  parties  to  the  second  action  (5) ; 
nor  that  the  former  evidence  was  given  upon  the  trial  of  an  issue  arising 
out  of  a  bill  in  Chancery,  which  has  been  dismissed  upon  the  motion  of 
the  plaintiff  in  equity.  (6)  If  the  parties  and  the  title  in  issue  are  the 
same,  the  evidence  is  admissible,  though  the  land  sought  to  be  recovered 
is  different  (7)  But  where  the  parties  are  neither  the  same,  nor  in  privity 
with  each  other,  such  testimony  is  not  admissible,  though  the  original  title 
and  one  of  the  parties  are  the  same.  (8) 

The  modes  in  which  the  previous  testimony  of  a  witness  can  be  proved.  Modes  in  vhlefa 
are  either  by  reading  the  judge's  notes,  or  by  any  person  who  heard  him  ^..P"^**^'*^ 
give  his  evidence,  if  such  person  will  swear  to  the  precise  words  used  witness  can  be 
by  the  witness ;  but  swearing  to  the  effect  of  the  testimony  will  not  be  suf-  proved. 
ficient(9),  because  the  jury  are  the  exclusive  judges  as  to  that  fact  (10) 

Where  a  witness  examined  on  the  trial  of  an  issue  out  of  Chancery  died,  Depositions  in 
and  a  new  trial  was  granted,  parol  evidence  was  allowed  to  be  given  of  ®9"**y- 
what  this  witness  had  deposed  on  the  former  trial,  notwithstanding  there 
was  the  usual  order  for  reading  the  depositions  in  equity  of  those  witnesses 
who  had  died  since  the  first  trial.  (11) 

If,  by  a  rule  of  court,  made  by  consent  of  parties  previously  to  the  Short-hand 
trial  of  an  ejectment,  it  be  ordered  that  the  short-hand  writer's  notes  of  ^">*e''«  "o^es. 
the  evidence  on  the  trial  of  an  issue  out  of  Chancery  shall  be  read  in  evi- 
dence as  to  such  witnesses  as  might  be  dead  or  beyond  sea,  evidence 
given  by  the  short-hand  writer  of  the  examination  at  the  former  trial  of 
an  attesting  witness  since  dead,  who  proved  the  execution  of  a  will,  the 
due  execution  of  which  was  in  controversy  on  both  occasions,  is  not  only 

(1)  Dancaster    {Mayor    of)   v.  Day,    3  (9)  Donctufer  (Mayor    of)    v.    Day^    3 
Taunt.  262.  Taunt  262.     Bex  t.  JoUifft,  4  T.  R.  290. 

(2)  Sirutif.  Bovingdon,  5  £sp.  N.P.C.  56,  (10)  The  proper  course  for  a  party  who 
Bull.  N.  P.  243.     Harrison's  £y.  154.  wants  a  transcript  of  the  evidence  adduced 

(3)  Ibid.      Wright  t.  Doe  d.    Tatham,  1  at  the  former  trial  appears  to  be,  to  apply  to 
A.  &  £.  3.     S  N.  &  M.  268.  the  clerk  of  the  judge  who  presided  for  a 

(4)  Ibid.  copy  of  such  judge's  notes,  and  the  expense 

(5)  Ibid.  of  obtaining  such  copy  would,  it  seems,  be 

(6)  Ibid.  allowed  in  costs.     Creaee  y.  Barrztt,  1  Tyrw, 

(7)  Doe  d.  Fotttr  ▼.  Derby  {Earl  of),  1  &  G.  112. 

A.  &  £.  791.  «.  (1 1 )  2W  Y.  mnehdsea  (Eariof),  S  C.&  P. 

(8)  Ibid.  783.  387. 
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admissible  in  evidence  on  the  ground  of  the  Agreement  in  the  rule,  bat, 
being  admitted,  is  not  secondary  evidence,  but  is  evidence  of  as  high  a 
nature  as  that  of  a  living  attesting  witness.  (I) 

A  short-hand  writer  having  been  allowed  to  refer  to  his  notes  as  to  the 
testimony  of  witnesses  at  the  trial  of  an  indictment :  —  It  was  held,  that 
such  evidence  was  improperly  received,  as  the  witnesses  themselves  ought 
to  have  been  called.  (2) 

A  confession  of  forgery  by  a  witness  before  his  death  may  be  admissible 
evidence  (3) ;  but,  generally,  evidence  of  the  declarations  of  a  man  since 
dead,  as  to  a  fact  done  by  himself,  is  not  admissible.  (4') 

For  the  purpose  of  introducing  an  account  of  what  a  deceased  witnes 
swore  on  the  first  trials  the  Nisi  Prius  record  with  the  postea  indorsed  is 
good  evidence  to  show,  that  the  cause  came  on  to  be  tried,  or  that  it 
actually  was  tried.  (5) 


DkC  LA  RATIONS 
AQAINST  Im- 
TSKXST. 


VI.  DeclareUions  against  Interest.* 

Whatever  a  party  voluntarily  admits  to  be  true,  though  the  admission  be 
contrary  to  his  interest,  may  reasonably  be  taken  for  the  truth ;  in  fact,  if 
a  man  voluntarily  admit  a  debt  or  confess  a  crime,  there  is  little  occasioa 
for  confirmation ;  the  ordinary  motives  of  human  conduct  are  sufficieot 
warrants  for  belief. 

Mr.  Phillipps  (6)  justly  remarks,  "  It  is  presumed,  whert  declaratioBS 
are  made  under  these  circumstances,  that  they  are  entitled  to  credit,  be- 
cause the  regard,  which  men  pay  to  their  own  interests  may  safely  be  con- 
sidered as  a  sufficient  guarantee  against  their  prejudicing  themselves  by 
any  erroneous  statement,  and  the  assumed  tendency  of  the  declarations 
precludes  the  possibility  of  any  fraudulent  statement.  Indeed,  the  appre- 
hension of  fraud  in  such  cases  is  in  a  great  measure  removed  without 
reference  to  the  fact  of  the  declarations  being  against  interest,  when  it  is 
considered  that  declarations  are  not  receivable  during  the  lifetime  of  the 
authors  of  them ;  and  that  it  is  always  competent  for  the  party,  against 
whom  they  are  produced,  to  point  out  any  sinister  motive  for  making 
them.  It  is  true,  the  great  tests  of  the  fidelity,  accuracy,  and  completeness 
of  judicial  evidence,  are  here  wanting.  But  the  inconveniences  which 
would  result  from  the  extinction  of  evidence  are  considered  as  outweighing* 
in  the  generality  of  cases,  the  inconvenience  of  admitting  such  hearsaj 
declarations,  under  the  limitations  and  securities  above  mentioned. 

* 

"  The  circumstance,  that  the  declarations  are  against  a  person's  own  in- 
terest, affords  a  very  insufficient  guarantee  of  fidelity  and  accuracy,  nnless 
it  clearly  appear^  not  only  that  a  particular  fact  stated  in  the  declaration) 
but  the  whole  declaration,  in  every  view  of  it,  is  prejudicial  to  the  interest 
of  the  maker,  and  unless  it  appear,  further,  that  the  means  will  be  afforded 
to  others  of  using  the  declaration  against  him,  and  that  others  will  probaWy 
have  occasion  to  use  it 

(1)  WHght  V.  Doe  d.  Taiham,  3  N.  &  M.  (3)  Clymer  v.  LiiOer,  1  W.  Black.  345. 
268.      7  A.  &  E.  315.      Tod  ▼.  Winchd»ea  (4)   Gamein  v.  Barnard,  1  Anst  »»■ 
{Earl  of)y  3  a  &  P.  387.  (5)  Pitfym  v.  fKiZier,  Str.  162. 

(2)  mUan9  V.  Taylor,  3  M.  &  P.  350.  (6)  Ev.  307,  310. 
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^<  The  doctrine  concerniDg  declarations  against  interest  appears  to  have       Hxaesat 
been  extended  somewhat  beyond  the  reason  upon  which  it  is  founded,  in  


those  cases  where  the  person  making  the  declaration  could  not  have  pro- 
mised himself  any  advantage,  either  by  admitting  to  make  it,  or  by  stating 
it  in  a  different  way." 

It  may  be  laid  down  as  a  general  principle,  that  declarations  of  persons 
contrary  to  their  interest,  at  whatever  time  made,  are,  after  their  deaths, 
receivable  in  evidence.  And  it  seems  such  declarations  are  admissible  as 
evidence  of  all  the  facts  so  stated,  though  some  of  them  may  not  have 
been  within  the  parties'  own  knowledge,  for  the  whole  declaration  must  be 
taken  together.  (1) 

It  is  not  essentially  requisite  for  the  admissibility  of  declarations,  that  Not  requisite 
the  declarant  should  have  a  positive  interest,  capable  of  being  diminished  ^'^  ^^h^ia 
or  endangered.  (2)     Hence,  a  declaration  accompanied  by  an  admission  have  a  positive 
apparently  against  interest,  would  be  receivable,  although  in  point  of  fact  ii^terest 
the  author  of  the  declaration  did  not  compromise  his  interest  at  all,  but  only 
made  an  admission  apparently  against  interest,  and  without  any  real  trans- 
action to  which  it  could  relate,  in  order  to  render  his  declaration  receivable. 

Declarations  have  been  held  as  being  against  interest,  where  they  have  Deelarations  in 
been  made  in  private  books  retained  within  the  custody  of  their  owners,  P"^*^  books, 
and  not,  as  in  the  case  of  receiver  s  accounts,  subjected  to  the  inspection  of 
others.  (3) 

In  such  cases,  the  declarations  could  only  have  been  available  against 
interest  in  the  event  of  accident  or  mistake,  or  possibly  in  case  of  receiv- 
ing notice  to  produce  books  oil  a  trial.  (4<)  Under  such  circumstances,  a 
regard  to  self-interest  appears  to  be  not  a  sufficient  guarantee  against  fraud, 
and  a  very  inadequate  one  against  negligence  or  mistake.  (5) 

It  is  an  important  question,  how  far  declarations  against  interest  are  Paru  of  entry 
receivable  in  respect  of  matters  forming  a  part  of  the  declaration,  but  not  ^^r*""^ 
in  themselves  affecting  the  interest  of  the  declarant 

Where  declarations  of  deceased  persons  acknowledging  the  receipt  of 
money  have  been  admitted,  it  appears  that  they  are  evidence,  not  merely 
of  the  fact  of  the  deceased  having  received  the  money,  but  abo  of  the  cir- 
cumstances accompanying  the  payment.  (6) 

In  Gkadaw  y,Aihin(7)  Mr.  Baron  Bay  ley  repudiates  the  doctrine,  that  CoMpmvcY 
declarations  cannot  be  received,  except  where  the  declarant  might  have  **'  D^clarast. 
been  examined  in  his  lifetime,  referring  to  Middleton  v.  Mekon  (8),  Doe 
d.  Reeee  v.  Robson  (9),  and  Bostoorth  v.  Cotehett.  (10) 

In  Short  V.  Z^(l  1)  the  entries  of  a  deceased  member  of  an  ecclesiastical 
corporation  were  admitted  on  behalf  of  that  corporation  in  a  suit  brought 
by  them  for  tithes. 

The  declarations  of  a  person  who,  at  the  time  of  making  them,  stood  in 
the  same  situation  and  interest  as  the  party  to  the  suit,  are  evidence  against 

•  (1)  Crtaae  ▼.  Barrett,  1  C.  M.  &  R.  919.  (5)  Phillipps'  Ev.  309 : 

(2)  Barker  ▼.  Ray,  Jl  Russ.  67.  n.>  sed  (6)  Cases  collected  in  Barker  ▼.  Ray^  2 
vide  Higkamy.  Ridgway,  10  East,  109.    Dm     Russ.  67. 

d.  GeJlop  V.  VawlMj  1  M.  &  Rob.  261.    Create        (7)  1  C.  &  M.  420. 
T.  Barrett,  1  C.  M.  &  R.  919.  (8)  10  B.  &  C.  326. 

(3)  Highttfn  ▼.  Ridgtaay,  10  East,    109.         (9)  15  East,  32. 

Middleton  ▼.  MeHon,  10  B.  &  C.  328.  ( 10)  Doin.  Froc.  May  6,  1824. 

(4)  Roe  d.  Brvne  v.  RawUnge,  7  East,  290.         ( 1 1 )  2  J.  &  W.  464. 
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Hearsay       that  party :  thus,  the  declaration  of  a  former  owner  of  plaintiff's  land,  tbat 
____^^_1__   he  had  not  the  right  claimed  by  plaintiff  in  respect  of  it»  is  admisaible  (1); 


though  the  maker  be  alive^  and  not  produced.  (2) 

Necessity  to  But  the  entries  of  a  person  still  living,  against  his  interest,  are  not  evidence 

dedwanu    ^     between  other  parties,  though  it  be  shewn  that  he  is  abroad,  or  that  he  has 

absconded  from  a  criminal  charge,  or  that  it  be  altogether  out  of  the  powo' 
of  the  party  to  produce  him  as  a  witness. 

Written  entries      Where  the  declarations  are  in  the  nature  of  written  entries,  they  should 

dW*froiir      ^^  produced  from  the  proper  custody.  (S) 

proper  custody.       Where  plaintiff  showed  payment  of  rent  to  A.  B.  in  order  to  prove  a 

tenancy  under  A.  B.,  and  not  under  the  defendant,  the  defendant  was  not 
allowed  to  rebut  the  evidence  by  producing  written  accounts  rendered  by 
A.  B.  to  him  of  these  very  rents,  A.  B.  being  alive  and  not  called.  (4) 

It  may  be  observed,  that  in  Doe  d.  Linsey  v.  Edwards  (5)  it  was  held,  that 
attornment  in  writing  by  a  tenant  to  L.  b  evidence  of  L.'s  ownership,  even 
as  between  third  parties^  hvU  it  did  not  appear  whether  the  tenant  was  dead* 

Proof  of  de-  The  character  of  the  evidence  must  be  established  before  the  entry  is 

clarant's  situa-     ^^^^  .^5^ 

Thus,  in  De  Rutzen  v.  Farr  (7)  it  was  held,  that  accounts  of  rent  signed 

by  a  person  styling  himself  clerk  to  a  steward,  but  not  shewn  to  have  been 

employed  by  such  steward  otherwise  than  by  the  accounts  themselves^  were 

not  evidence  to  prove  that  the  rent  had  been  received. 

It  should  ap-         If  the  entries  produced  in  evidence  be  offered,  as  being  those  of  receivers 

dence  alUmde      ^^  private  individuals,  it  should   appear  by  evidence  aliunde^  that  the 

that  the  per-      persons  making  the  entries  filled  that  character  at  the  time  when  the  entries 

sons  making       ^^^g  made.     Thus,  in  the  case  of  Short  v.Lee(8\  where  the  accounts  of 

the  entries  \    ^' 

filled  that  cha-    &  tithe  collector  were  produced  in  evidence,  it  was  held  to  be  necessary  to 
racter  at  the       prove  aliunde^  that  the  person  whose  book  was  produced  was  authorised  to 

time  when  the         1,     .  ...1 
entries  were         collect  tithes. 

made.  But  in  the  same  case,  account  books  in  the  possession  of  a  corporation, 

entitled  to  an  impropriate  rectory,  purporting  to  be  accounts  of  their  coL 
lector  of  tithes,  were  received  without  proof  aliunde,  that  the  accounting 
party  was  really  the  collector ;  on  the  ground,  that  by  the  charter  of  the 
corporation  it  was  their  duty  to  appoint  proctors  to  receive  the  tithes,  and 
a  corporation  could  have  received  the  tithes  themselves. 

It  seems,  that  the  situation  of  the  declarant  may  sometimes  be  established 
by  the  internal  evidence  of  the  books  containing  his  entries.  (9) 
Illustration  of  The  principle  of  the  admissibility  of  declarations  against  interest,  for  the 
the  principle  of  purpose  of  proving  every  thing  contained  in  them,  is  illustrated  by  Siead  v. 
lity  of  declara-  Heaton  (10),  which  respected  the  existence  of  a  customary  payment  for  the 
tions  against  reparation  of  a  parish  church-:  churchwardens'  accounts  were  produced,  in 
puroose  o7  ^^^  which  were  the  following  entries,  "  Received  of  Haworih,  who  this  year 
proving  every     disputed  this  Our  ancient  custom,  but  after  we  had  sued  them  paid  it  ac* 

(1)  Wodway  v.  Rowe,  1  A.  &  E.  114.  {5)  5  A.  &  £.  95. 

(2)  Ibid.  (6)  DovMtf  v.  Morgan^  1  C.  &  J.  5SKX 

(3)  Vide  post,  1634.      Stephen  y.  Gwenap,         (7)  4  A.  &  £.  53. 

1  M.  &  Rob.  120.,  et  vide  Harrison  v.  Blades,         (8)  2  J.  &  W.  464.     Manby  v.  CvrUst  1 

3  Camp.  457.     Incapacity  to  attend  from  Price,  225. 

illness,   itianliy  v.  Cttr^,  1  Price,  225.   Cooper        (9)  Doe  v.    Tkynne  {Lord   George^   10 

V.  Marsden,  1  Esp.  N.  P.  C.  2.  East,  208. 

(4)  Spargo  v.  Brown,  9  B.  &  C.  935.  (10)  4  T.  R.  669. 
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cordingty,  8^  and  IL  costs;  and  at  the  head  of  the  same  page  was  written,       Hbarsat 
'*  It  is  an  ancient  custom  thus  to  proportion  church-lay :  !•  the  chapelry  of      E^'d**'^*- 


Haworth  pay  one  fifths  Bradford  a  third  of  the  remainder,  and  the  rest  to  thing  contained 
be  equally  .divided  according  to  the  churchwardens  of  the  several  other  '^^  ***«'»• 
townships  in  the  parish ; "  and  upon  such  facts  Lord  Kenyon  observed,   f"^?^"*  ^ 
"  With  regard  to  the  admissibility  of  the  evidence,  it  is  clear  that  one  entry  in  stead  y. 
was  properly  admitted,  because  it  chained  the  parish  officers  with  the  re-   Ifeaton. 
ceipt  of  the  money ;  and  then  the  entry  immediately  preceding  it  must  abo 
be  admitted,  because  the  other  refers  to  it ;  in  fact,  they  are  both  parts  of 
one  and  the  same  transaction,  each  explaining  the  othen    Even  without 
this  reference,  I  do  not  see  any  objection  to  admitting  the  second  entry  as 
evidence  propria  vigore,  because  usages  relating  to  parishes  must  be  got 
out  of  the  parish  books.     It  is  like  the  instance  of  court  rolls,  which  are 
frequently  admitted  in  evidence,  though  they  affect  the  rights  of  third 
persons."     So  likewise  in  Higham  v.  Ridgway  {\\  in  which  Lord  Ellen-  Judgment  of 
said,  **  The  question  is,  whether  the  books  of  a  man-midwife,  attending  upon   ^^  EUen- 
a  woman  at  the  time  of  her  delivery,  and  making  charges  for  such  his  Higham  v. 
attendance^  which  he  thereby  acknowledges  to  have  been  paid,  are  evi-  Ridgwoff, 
dence  of  the  time  of  the  birth  of  the  son,  as  noted  in  those  entries  ?  That 
the  books  would  be  evidence  in  themselves,  as  recording  this  event  of  the 
birth,  and  other  similar  events  in  the  course  of  his  attendance  on  his 
patients,  at  the  several  times  when  they  took  place,  I  am  by  no  means  pre- 
pared to  say.    Nor  is  my  opinion  in  this  case  formed  with  reference  to  the 
declarations  of  parents,  &c.  received  in  evidence^  as  to  the  birth  or  time  of 
the  birth  of  their  children.     But  I  think  the  evidence  here  was  properly 
admitted,  upon  the  broad  principle  on  which  receivers'  books  have  been  ad- 
mitted, namely,  that  the  entry  made  was  in  prejudice  of  the  party  making 
it*    In  the  case  of  the  receiver,  he  charges  himself  to  account  for  so  much 
to  his  employer.    In  this  case  the  party  repelled,  by  his  entry,  a  claim 
'which  he  would  otherwise  have  had  upon  the  other  for  work  performed, 
and  medicines  furnished  to  the  wife ;  and  the  period  of  her  delivery  is  the 
time  for  which  the  former  charge  is  made,  the  date  of  which  is  the  22d  of 
April,  when,  it  appears  by  other  evidence,  that  the  man-midwife  was  in 
fact  attending  at  the  house  of  Wm.  Fowden.    If  this  entry  had  been  pro- 
duced when  the  party  was  making  a  claim  for  his  attendance,  it  would  have 
been  evidence  against  him,  that  his  claim  was  satisfied.    It  is  idle  to  say, 
that  the  word  *paid^*  only  shall  be   admitted  in  evidence,  without  the 
context  which  explains  to  what  it  refers.    We  must  therefore  look  to  the 
rest  of  the  entry,  to  see  what  the  demand  was,  which  he  thereby  admitted 
to  be  discharged.    By  the  reference  to  the  ledger,  the  entry  there  is  vir- 
tually incorporated  with,  and  made  a  part  of  the  other  entry,  of  which  it  is 
explanatory."  (2) 

A  disinclination  has  been  expressed  to  extend  the  principles  in  Higham  v. 
Ridgvmy.  (S)     Thus,  in  Doe  d.  Gallop  v.  Vowhs  (4),  a  deceased  trades- 

(1)10  East,  109.  Powea  ▼.  HtHj  cit.  per  Taunton  J.  in  Chambers 

(2)  Vide  etiam  Warren  v.  Greentnlle,  Str.  v.  Bemasconi^  I  C.  M.  &  R.  355.     BlackeUr 

1129.     Jboey.  Robson,  15  East,  32.      Skip-  ▼.  CrqfU,  Comb.  348.     12  Vin.   Abr.  Evi- 

with  V.  Shirley,  1 1  Ves.  65.     Roe  v.  Rawlins,  dence,  85.  [A.  b.  5.].  Cook  t.  Bankes,  2  C.  & 

1    East,  291.       Marks   ▼.    Lahee,  2   Bing.  P.  481. 

N.   C.  408.      Calvert  v.  Canterbury  (Arch-         (3)  10  East,  109. 

bishop  of),  2  Esp.  N.  P.  C.  646.     Doc  d.         (4)  1  M.&  K.  261. 
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Hkaksat       man's  bill  for  repairs,  with  his  receipt  thereon,  was  held  not  to  be  evidence 
▼iDBMCK.      ^£  ^^  work  not  having  been  done  for  the  person  chai|^edy  thoagh  the 

paper  is  found  amongst  the  other  papers  of  the  person   charged,  Mr. 

Justice  Littledale  observing,  **  the  cases  have  gone  quite  far  en<yigh ;  there 

would  be  no  limit  if  such  paper  as  this  were  admitted ;  I  think  the  paper 

inadmissible," 
Distinction  be-  Distinctions  exist  between  cases  where  the  admission  against  interest 
whOTc  S^ad-  **  P*^**  ®^  ®°®  entire  transaction  with  the  rest  of  the  declaration,  and  to 
mismon  against  cases  where  declarations  embrace  matters  perfectly  coUateraL 
interest  is  part  ij,  the  case  o£  Budd  v.  Wriffhi(l)  a  survey  was  tendered  in  evidence 
transaction  which  had  been  made  for  the  use  of  Trinity  College,  Cambridge,  who  wen 
with  the  rert  of  impropriators  of  a  living  of  which  the  plaintiff  was  vicar ;  and  on  thii 
and  trcases**"*  Survey,  certain  closes  were  stated  as  being  titheable  to  the  vicar.  Lord 
where  declara-  Lyndhurst  observed,  that  although  this  document  would  be  evidence  against 
tions  embrace     ^he  CoUeire  in  a  suit  between  them  and  the  vicar,  it  would  admit  of  some  con- 

matters  per-  ,   , 

iectlyooliateraL  siderotion,  whether  it  was  admissible  in  evidence  against  a  third  person:  bat 

that  it  was  unnecessary  to  decide  that  question,  because  the  object  of  pro- 
ducing the  survey  in  evidenee  arose  out  of  a  marginal  note  to  the  survey : 
his  lordship  thought,  that  the  marginal  note  could  not  be*  received  in  evi- 
dence, inasmuch  as  it  was  in  the  nature  of  a  collateral  and  incideutal  ob- 
servation, made  by  the  person  who  framed  the  survey ;  and  that  it  did  not 
follow,  because  a  document  is  received  in  evidence,  in  which  there  are 
entries  against  the  interest  of  a  party,  that  therefore  collateral  and  inde- 
pendent matter,  which  is  not  a  necessary  part  of  such  entries,  ought  to  be 
received ;  the  case  of  Steeid  v.  Heaixm,  observed  his  lordship,  did  not  by  any 
means  go  to  that  extent  (2) 
DxcLA&ATioNs  It  Is  uot  sufficieut,  that,  in  one  or  more  points  of  view,  a  dedaratioD  may 
OF  PsRsoNs       Y^  against  interest,  if  it  appear  upon  the  whole,  that  the  interest  of  the 

HATING  MO  Ik-  ^  l-l-  I-  1  I  •       /a\ 

TBRC8T  TO  lus-    dcclaraut  would  be  rather  promoted  than  impaired  by  the  declaration  (9;; 

axpRxsBNT.  because  evidence  of  this  kind  can  only  be  admitted  to  restrain,  not  to  ad- 
vance, the  right  of  the  party  who  makes  it ;  in  fact,  there  is  only  one  instance 
in  which  this  is  allowed,  viz.  the  books  of  an  incumbent  respecting  bi* 
tithes,  which  may  be  evidence  for  his  successor ;  but  that  has  always  been 
considered  an  excepted  case.  (4) 

Entries  by  a  But  entries  of  receipt  of  rent  made  by  a  deceased  executor,  who  had  an 

eceasea  exe-     interest  in  land  which  was  claimed,  have  been  held  admissible  evidence  for 

cutor.  •     J    nW 

a  person  claiming  the  land  under  him,  when  the  rent  has  been  received  ana 

accounted  for  by  the  deceased  in  his  capacity  of  executor,  «the  entries  not 

having  been  made  by  him  in  his  character  of  landlord :   thus,  in  Spiert  r. 

Judgment  of      Morris  (5)  Mr.  Justice  Alderson  said,  "  The  fact  of  the  receipt  of  rent  by 

Mr,  Justice  ^   •'  a-'^h 

Alderson  in  Thatcher  would  be  clearly  evidence  if  it  could  be  shewn ;  and  the  quesaoa 
Strier^y,  Morris,  [q^  whether,  after  his  decease,  Thatcher's  declarations  as  to  that  fact  are  ad- 
missible in  evidence.  He  had  full  means  of  knowledge,  and  be  vau^ 
entries,  which,  in  his  character  of  executor,  are  against  his  interest :  up^^ 
his  decease,  therefore,  these  entries  become  evidence,  as  in  otber  case< 
where  the  courts  have  been  in  the  habit  of  admitting  entries  of  deceased 
persons,  made  against  their  interest." 

(1)  1  Younge,  147.  (S)    Outram  v.  Morewood,  ST,  R.  '^'• 

(2)  Vide  etiam  Chambers  ▼.  Bemasconi,  1         (4)  Per  Kenyon  C.  J.  ibid. 
C  &  J.  456.  (5)  9  Bing.  690. 
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Where  certain  entiries  of  receipt  of  money,  made  by  proctors  who  were       Hbabsat 
members  of  an  ecclesiastical  corporation,  were  adduced  in  evidence  by  that 


corporation  in  a  suit  commenced  by  them  for  tithes: — ^It  was  held,  that  the  Entries  of  re- 

proctors  were  interested  against  the  entries,  because  they  charged  them-  by  pn^tors!'**^ 

selves  with  the  whole  amount;  whereas,  as  members  of  the  corporation,  they  who  were 

had  only  an  interest  in  a  proportionate  share  of  the  moneys  receivable  (1):  members  of  an 

''  *      ^  •'  ^   ^      ecclesiastical 

but  it  should  be  also  observed,  that,  generally  speaking,  corporation  books  corporation. 
are  not  evidence  for  the  corporation.  (2) 

When  an  entry  purports  to  charge  a  deceased  person,  and  afterwards  to  Charge  and 
discharge  him,  such  an  entry  cannot  be  used  against  the  maker  of  it,  unless  ^^ 

the  whole  is  read  in  evidence.  (3) 

The  entries  in  books  of  a  deceased  rector  or  vicar  are  frequently  ad*  Eectorial  or 
mitted  as  evidence  for  his  successor,  because  there  is  an  absence  of  interest ;  ^^^  "* 

for  the  person  making  such  entries  must  know,  that  they  cannot  benefit 
himself  or  his  property,  his  representatives  having  nothing  to  do  with  the 
living,  but  his  successor,  who  stands  indifferent  to  him,  and  therefore  it  is 
not  to  be  presumed  that  fabe  entries  would  be  made  by  him  for  his  suc- 
cessor ;  other  reasons  have  been  assigned  for  their  admission,  such  as  the 
peculiar  nature  of  tithes,  the  protection  due  to  the  clergy,  and  the  cursus 
tcaceariu  (4) 

The  entry  of  a  deceased  lessee  of  an  impropriate  rectory,  whose  inter*  Lessee  of  an 
est  had  expired^  is  receivable  in  evidence,  seemingly  because  he  had  no  i^pcopi^'^ 
privity  of  interest  with  any  succeeding  tenant,  and  the  entry  could  not 
have  been  used  for  himself  or  his  assignee  (5) ;  and  the  entries  of  collec«   Collector  of 
tors  of  tithes  stand  upon  the  same  footing  as  those  of  other  receivers  and  ^^^^> 
bailiffs.  (6) . 

By  a  supposed  analogy  to  the  entries  in  rectors*  or  vicars'  books,  it  has  I^ay  impropri- 
been  supposed  that  the  books  of  a  lay  impropriator  are  evidence  (7) ;  but  ^^'' 
there  is  an  essential  difference,  because,  in  the  latter  case,  the  entries  are 
available  for  the  representatives  of  the  party  making  them. 

Declarations  respecting  the  right  to  property  are  also  admissible  in  evi*  Dbclaeatiohs 
denee ;  but  mere  private  assertions  of  right,  coupled  with  no  act  or  visible  "iPKcTiHo 
exercise  of  it,  proved  or  presumable,  are  inadmissible  as  evidence  in  favour  Pi^oFBaTT. 
of  the  right  asserted.  (8) 

Upon  an  issue,  whether  A.B.  died  possessed  of  certain  farming  stock,   Fanning  stock, 
evidence  can  be  given  of  a  conversation,  in  which  A.  B.  stated  that  she  had 


(1)  Short  ▼.  Lee,  2  J.  &  W.  464.,  vide  5  T.  R.  123.  Woodnorth  v.  Cobham  (Lord)^ 
etiam  Arum.  1  Ld.  Raym.  745.  Stnart  v.  Wil-  2  Gwill.  563.  Roe  d.  Brune  (  Clerk)  v.  Haw- 
Uanu,  Comb.  249.  ^^»i  7  East,  290.     LeGroee  v.  Xomikoot,  2 

(2)  Marriage  ▼.  Lawrenett   3   B.   &  A.  Gwill.  529. 

142.     2  ibid.    189.      AU.  Gen,  ▼.   Warwick  (5)  Mngwortk  v.  Leigh,  Gwill.  1615.     3 

(  Corporaium  of,)  4  Russ.  222.  Brett  ▼.  Beahe,  £.  &  Y.  1 385. 

if.&  M.  417.  (6)   Woodnorth  v.  Cobham  (Lord),  Bunb. 

(3)  Brte  v.  Beck,  1  Younge,  223.  239.  Doe  ISQ.  Short  v.  Lee,  2  J.  &  W.  490.  Jonee 
d.  T^am  (Lord)  v.   Tgler,  6  Ring.  562.  ▼.  Waller,  2  Gwill.  647.     BuUen  ▼.  MUcheU, 

(4)  Glynn  ▼.  England  (Bank  of),  2  Yes.  2  Price,  399.  Morgan  ▼.  Tgler  and  Finch 
sen.  43.  Armetrongy,  Hewett,  4  Price,  216.  t.  Meeting,  cit  in  Short  t.  LeCf  8  J.  &  W. 
Drake  v.  Smith,  5  ibid.  369.      Short  t.  Lee,  2  490. 

J.  &  W.  464.     Pengal  v.  Nieholeon,  Wight  (7)  Anon.  Bunb.  246.  Anon.  12  Vm.  Abr. 

63.  12  Vin.  Abr.  Evidence,  255.  [T.  b.  1 17.].  Evidence,  1 17.  [A.  b.  73.],  sed  vide  Short  v. 

iVirsoM  V.  Bellamy,  4  Price,  190.     Rebinton  Lee,  2  J.  &  W.  464.      Outram  v.  Morewood,5 

V.  Williamton,  9  ibid.  226.      Middleton  v.  T.  R.123. 

Ntittal,  6  Ring.  226.     Ouiram  v.  Morewood,  (8)  Roscoe's  Ev.  33. 
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retired  from  business,  and  had  given  up  her  farming  stock  to  her  son-in- 
law,  (1) 

Entries  by  a  deceased  steward,  of  money  received  by  him  from  different 
persons  in  satisfaction  of  trespasses  committed  on  the  waste,  and  thereby- 
charging  himself  to  the  amount  received,  are  admissible  to  prove  that  the 
right  to  the  soil  of  the  waste  was  in  the  master.  (2) 

A  bill  of  lading  signed  by  the  deceased  master  of  a  vessel,  for  goods  de- 
liverable to  a  consignee,  is  evidence  of  property  in  the  consignee,  even  in 
trover  for  the  goods  against  a  third  person  (3) ;  but,  generally  speaking  an 
invoice  is  only  evidence  against  parties  privy  to  the  contents.  (4) 

The  landlord's  description  of  property  in  a  former  lease  is  not  evidenoe 
against  a  prior  lessee,  though  it  is  evidence  against  a  subsequent  lessee.  (5) 

Occupation  being  presumptive  evidence  of  a  seisin  in  fee,  any  deciaratioo 
claiming  a  less  estate  is  against  the  party's  interest  (6) 

In  Crecue  v.  Barrett  iy)  it  was  observed,  that  an  occupier  proved  to  be 
in  possession  of  a  piece  of  land  is,  primdfacie^  presumed  to  be  owner  in 
feCj  and  his  declaration  is  receivable  in  evidence,  when  it  shews  that  he 
was  duly  tenant  for  life  or  years. 

The  declarations  of  occupiers  are  admissible,  also,  as  explanatory  of  the 
fact  of  occupation,  and  of  whom  he  rented  them.  (8)  Thus,  a  declaration 
by  a  deceased  occupier  of  land,  that  he  rents  it  under  a  certain  person,  is 
evidence  of  that  person's  seisin  (9),  even  in  a  writ  of  right  to  prove  the 
seisin  by  taking  esplees.  (10) 

In  Barker  v.  Bat/  (II)  the  declarations  of  a  vrife  during  coverture  weie 
offered  in  evidence,  after  the  death  of  her  husband  (the  effect  of  such  de- 
clarations being,  that  her  husband  was  not  seised  in  fee  of  certain  premiset 
in  dispute,  of  which  he  was  then  in  possession,  and  that  upon  a  certain  event 
they  were  to  go  over  to  another  branch  of  the  family) ;  but  they  were 
rejected  at  Nisi  Prius. 

Before  stat  2  &  3  WilL  4.  c.  7L  the  acts  of  tenants  might  be  evidenoe 
against  the  reversioners,  yet  their  naked  declarations  were  not  so.  (12) 

In  Roed.  Brume  (Clerk)  v* Batolings  (IS),  upon  a  question,  whether  the 
lease  of  a  tenant  for  life  having  a  limited  power  of  leasing  was  void,  in  conse* 
quence  of  the  ancient  rent  not  being  reserved,  the  particulars  of  a  certain 
estate  were  received  in  evidence  under  the  following  circumstances :  —*  the 
contents  of  the  paper  containing  the  particulars  shewed*  that  it  had  been 
written  by  a  person  haying  an  intimate  knowledge  of  the  property  in 
question,  and  who  was  in  the  confidential  employ  of  the  person  to  whom 
the  paper  was  addressed.     The  paper  was  in  some  degree  recognised  as 


(1)  Ivaiy,  JF^neh,  1  Taunt.  142. 

(2)  Barry  t.  BMnrufton,  4  T.  R.  514. 
Wynne  v.   Tyrwhitt,  4  B.  &  A.  376.      Ely 

(Dean  and  Chapter  of)  ▼.  CaHdeecfOy  7  Bing. 
433. 

(3)  Ter  Lawrence  J,  in  Haddow  v.  Parry ^ 
S  Taunt  305. 

(4)  Dickeny.  Lodge,  I  Stark.  226.  Shen* 
dom  V.  Thompwnf  ibid.  316. 

(5)  Crease  v.  Barrett,  1  C.  M.  &  R.  919. 

(6)  Ibid.  931.  Walker  v.  Bradetock,  1 
Esp.  N.  P.  C.  458.  Carney. Needle,  1  Bing. 
N.  C.  430. 

(7)  1  C.  M.&R.931. 


(8)  Peaceabk  ▼.  Watton,  4  Taunt  16. 
Doe  ▼.  PetteU,  5  B.  &  A.  S33.  Ckambert  t. 
Bemaeconi,  1  C.  &  J.  457.  Gamem  v.  Bar- 
nard,  1  Anst  298.  Daviee  t.  Puree,  3  T.R. 
53.  Doe  d.  Baggaley  v.  Jomea,  1  Camp.  367. 
Doe  d.  Majoribanke  ▼.  Green,  Gow.  N.  P.  C 
227.     Strode  y,  Winehetter,  1  Dick.  397. 

(9)  Unde  y.  Watton,  4  Taunt  16.  Dm 
▼.  Jonet,  1  Camp.  367. 

(10)  Came  y.  NichoU,  1  Bing.  N.  C.  4da 

(11)  2RU88.77. 

(12)  Per  Patteson  J.  in  Tidde  ▼.  Bronm, 
4  A.  &  £.  378. 

(13)  7  East,  279. 
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authentic  by  the  person  to  whom  it  was  addressed,  by  hisjndorsement  HvAaiAr 
written  upon  it  "  from  Hobart,  a  particular  of  my  estate  in  Cornwall."  It  Eyidbkck. 
showed  the  existing  rent  of  a  particular  tenement,  the  ancient  rent  of  which 
was  the  subject  in  dispute.  The  paper  was  addressed  to  the  person  who 
was  tenant  for  life  of  the  property,  with  a  leasing  power  upon  condition  of 
reserving  the  ancient  rent,  being  the  like  power  to  that  under  which  the 
lease  in  issue  had  been  made.  The  paper  was  preserved  among  the  muni- 
ments of  the  estate  by  the  person  to  whom  it  was  addressed,  and  from  him 
it  came  to  the  tenant  for  life  whose  lease  was  in  issue,  and  upon  his  death 
it  passed  with  the  other  muniments  of  the  estate  to  the  succeeding  pro- 
prietor, who  questioned  the  validity  of  the  lease.  Upon  this  fact  Lord 
EUenborough  observed,  ^  There  are  several  instances  in  the  books  where  Judgment  of 
the  declaration  of  a  person  having  knowledge  of  a  fact,  and  no  interest  to  ^'^  Bllen- 
falsify  it^  has  been  admitted  as  evidence  of  it  after  his  death."  ^  Now  this  Roe  d.  Bruiu 
paper  might,  if  it  had  ever  met  the  eye,  have  been  used  adversely  to  the  ▼•  An^^V** 
former  tenant  for  life  by  whom  it  was  authenticated,  and  could  not  have 
been  evidence  in  his  favour ;  he  could  not,  therefore,  have  had  any  undue 
motive  for  preserving  it.  In  like  manner  ancient  deeds  (1),  proved  to  have 
been  found  amongst  deeds  and  evidences  of  land,  may  be  given  in  evi- 
dence, although  the  execution  of  them  cannot  be  proved ;  and  the  reason 
given  is,  ^  that  it  is  hard  to  prove  ancient  things,  and  the  finding  them 
in  such  a  place  is  a  presumption  that  they  were  fairly  and  honestly  ob- 
tained, and  reserved  for  use,  and  ari;  free  from  suspicion  of  dishonesfy/ 
The  paper,  therefore,  having  been  found  amongst  the  muniments  of  the 
family,  accredited  by  one  who  could  not  have  used  it  in  his  own  favour, 
and  preserved  by  him  and  by  the  succeeding  tenant  for  life,  against  whom  it 
might  have  been  used  adversely,  we  think  that  it  was  evidence  to  be  left 
to  the  jury  of  the  amount  of  the  ancient  rent  at  the  time  it  bears  date. 
And  upon  the  same  grounds  we  think  that  the  entries  in  the  book  of  the 
receipt  of  rent  made  by  the  same  person,  were  abo  evidence  of  the  fact, 
which  ought  to  have  been  submitted  to  the  jury." 

But  the  declarations  of  a  person  who  has  parted  with  his  interest  in  land   Deel«ntioii8  of 
(as  by  executing  a  settlement)  are  not  evidence  for  the  purpose  of  im-  f  ***"^^^°th 
paring  the  rights  of  persons  acquired  under  the  settlement  (2),   merely  his  interest  in 
because  they  affect  the  title  to  the  land.  ^^ 

It  seems  to  be  requisite,  in  order  to  make  the  declaration  of  a  deceased   Proof  of  oocu- 
person  admissible  as  being  an  occupier  of  land,  to  prove  the  fact  of  his  ^^^^' 
occupation ;  it  is  not  enough  that  the  declaration  purport  to  be  against  the 
interest  of  the  maker ;  but  slight  evidence,  as  of  felling  timber,  has  been 
held  sufficient.  (3) 

Entries  of  the  receipt  of  money,  whereby  the  deceased  has  charged  him-   Rccxipn  foe 
self,  are  evidence  of  his  having  received  such  moneys :  thus,  entries  made  by  ^^^^^' 
a  deceased  collector  of  taxes  in  a  private  book,  whereby  he  charged  him-   CoUector^s 
self  with  the  receipt  of  sums  of  money,  are  evidence  to  prove  the  fact  of  hooks, 
the  receipt  of  the  money  in  an  action  between  third  persons  (4),  and  are  evi- 
dence against  a  surety  of  the  receipt  of  money,  though  the  parties  who 

(1)12  Vin.  Abr.  Evidence,  84.  [A.  b.  5.].  931 .  Doe  d.  Stambwy  t.  Arhwright^  5  C  &  P. 

(S)  Doe  d.  SwtdicMdy.  Webber,  1  A.  &  £.  575. 

74a  (4)  MiddUton  t.  MeUoiiy  10  B.  &  C.  317. 

(3)  Crease  ▼.   BarreU,  1   C.    M.  &   R.  cit. /ler  Bayley  B.  in  1  C  &  J.  458. 
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paid  the  moDey  are  alive,  and  might  be  called  (1),  such  evidence  being 
receivable  on  the  principle  of  the  just  credit  dne  to  declarations  againit 
interest,  and  of  the  inconvenience  which  would  result  of  establishiDg  in 
every  case  the  non  existence  of  other  evidence. 

Acknowledgments  by  deceased  stewards,  reeves,  and  bailiffs  in  thdr  bookii 
of  the  receipt  of  money  for  which  they  have  been  accountable,  are  evidenee 
for  their  employers,  or  those  claiming  under  them^  or  by  strangers.  (2) 

Entries  by  bailiffs  or  stewards  often  acquire  additional  credit  from  the 
circumstance,  that  such  entries  would^  in  the  ordinary  course  of  busineV} 
be  expected  to  be  kept,  and  that  the  fact  recorded  is  in  some  measure  to 
be  presumed  from  the  existence  of  the  entry.  The  accounts  of  stewards 
seem  to  be  of  greater  credit  than  entries  in  private  books,  inasmuch  u 
they  are  usually  subjected  to  inspection,  and  are  the  foundation  of  trans- 
actions between  the  steward  and  his  employer.  (3) 

It  is,  however,  requisite  that  the  effect  of  the  entries  be  to  charge  the 
bailiff  or  steward.  Thus,  in  Brett  v.  Beales  (4),  where  the  treasurer  of  a 
corporation  had  returned  money  in  arrcar,  the  entries  were  rejected,  be- 
cause he  had  not  charged  himself  with  the  receipt  of  the  money.  (5) 

Accounts  of  this  nature  are  commonly  produced  from  the  muniments  of 
the  persons  to  whom  the  accounts  were  rendered,  and  then  they  amount  to 
proof,  that  the  person  rendering  them  has  actually  put  it  into  the  power  of 
his  employer  to  use  them  against  him  as  evidence  of  money  had  and 
received  to  the  employer  s  use.  But  such  a  test  of  the  authenticity  and 
accuracy  of  the  entries  is,  however,  not  essential  to  their  being  admitted  in 
evidence ;  but,  as  regards  the  entries  in  books  of  some  particular  classes  of 
persons,  such  as  attorneys,  churchwardens,  or  other  public  officers  they 
derive  some  additional  weight,  because  the  parties  would  be  expected  to 
keep  books,  and  to  produce  them  upon  notice.  (6) 

Receipts  are  less  objectionable  testimonies  than  entries  in  private  book^ 
in  consequence  of  their  having  been  given  to  persons  interested  to  preserve 
them  as  evidence  against  the  maker ;  and  it  was  said  by  Mr.  Baron  Wood 
in  Robinson  v.  Williamson  (^Clerk)  (7),  that  receipts  are  stronger  evidcDce 
than  vicar  8  books. 

Receipts  for  the  payment  of  money^  given  to  the  person  making  the 
payment,  appear  to  be  admissible,  after  the  death  of  the  receiver  of  the 
money,  to  prove  the  fact  of  its  having  been  received,  though  there  exist  no 
privity  between  the  deceased  and  the  party  against  whom  the  evidence  is 
tendered.  (8) 


(1 )  MidtBeton  ▼.  Melton,  10  B.  &  C.  317. 

(2)  Edwards  v.  Reeg,  7  C.  &  P.  340. 
Barry  v.  Bebbington,  4  T.  R.  514.  Manning 
V.  Leehmere,  I  Atk.  527. 

(:^)  Manning  v.  Leehmere,  1  Atk.  527. 
BuUen  v.  Michel,  2  Price,  41 3.  Wynne  (  Bart. ) 
V.  Tyrwhitt,  4  B.  &  A.  376.  Higham  v. 
Ridgway,  10  East,  116.  Bree  v.  Beck,  1 
Younge,  225 — 239.  Doe  d.  Teynham  {Lord) 
TyUr,  6  Bing.  562.  Finch  t.  Messing,  cit.  in 
Short  V.  Lee,  2  J.  &W.464. 

(4)  M.  &M.  418. 

(5)  Vide  etiam  Ely  (Dean  and  Chapter 
of)  V.  Caldecott,  7  Bing.  434. 

(6)  Gale  v.  Pakington  (Bart.)  M'Cie\.  & 


Y.  357.     Bowcrofi  v.   Basset,  Peake's  Add. 
Cas.  1 99.     Stead  v.  ffeaton,  4  T.  It  669. 

(7)  9  Price,  136. 

(8)  Middkton  V.  M^an,  lOB.  &C.  SSI- 
Harrison  v.  Blades,  3  Camp.  458.,  sed  vide 
Doe  d.  GaUop  v.  Fowles,  !»!.&»<*•  ^^ 
Scarlett  in  arg.  Barker  t.  Ray,  2  R"*  J?^ 
Go«  V.  WatUngton,  3  B.  &  B.  138.  Ckari>en 
V.  Bamawoni,  1  C.  &  J.  456.  J»/«««*^  \ 
Leehmere,  1  Atk.  527.  Ekims  v.  DoriUT,  3 
ibid.  500.  Chapman  v.  Smith,  S  VfiS.  ««• 
511.  Jones  v.  Carrington,  1  Carr.  327.  «/• 
Lake  V.  Skinner,  3  E.  &  Y.  976.  ^ 
(Clerk)  V.  Lodge,  9  Price,  231.  Tayf  »• 
Fox,  4  Wood-  322.    Chapman  v.  Smitk, 
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Entries  in  the  land  tax  collector's  books  stating  A.  B.*  to  be  rated  for  a       Hvaesat 
particular  house^  and  his  payment  of  the  sum  rated,  are  evidence  to  show      E^ip^ycK. 
that  A.  B.  was  occupier  of  the  premises  at  the  time,  on  the  ground  that  Rate  books, 
the  entry  of  payment  was  made  against  the  interest  of  the  collector.  (1) 

In  Plaxton  v.  Dare  (2),  upon  a  question  whether  premises  were  situate 
in  a  particular  parish,  the  accounts  of  deceased  overseers,  in  which  there 
were  crosses  made  against  the  names  for  which  the  tenants  of  the  premises 
had  been  assessed,  were  held  to  be  evidence  of  actual  payment  of  the  rates. 


VII.  Upmi  Matters  ofpvbliCi  generaly  or  private  Interest* 

Hearsay,  or  common  reputation,  is  admissible  to  prove  public  rights  (3) ; 
but  hearsay  evidence  of  particular  facts  is  not  admissible  (4') ;  because 
particular  facts,  not  in  general  matters  of  notoriety,  are  easily  misunder- 
stood or  misrepresented,  and  are  commonly  connected  with  other  facts  by 
which  their  effect  ought  to  be  explained  and  limited :  thu9>  on  an  issue  to 
try  whether  a  farm  modus  of  2/.  19^.  8^.  was  payable  for  a  certain  farm, 
a  former  occupier  of  the  farm  cannot  be  asked  what  he  has  heard  his  de- 
ceased father  say  respecting  this  modus,  although  his  father  had  also 
occupied  the  farm,  because  this  would  be  evidence  of  reputation  of  a 
fact.  (5) 

Whether  a  certain  state  of  facts  are  to  be  excluded  as  being  the  hearsay 
of  a  particular  fact,  or  that  they  came  within  the  rule  of  evidence  as  to 
reputation,  is  a  question  of  frequent  discussion.  The  essence  of  reputation 
is,  that  if  you  prove  a  fact,  e.  g,  payment  of  a  sum  of  money,  it  must  be 
paid  in  consequence  of  a  reputation.  If  evidence  be  confined  to  the  fact 
of  payment,  it  is  inadmissible,  unless  the  tradition  that  comes  with  it  was  a 
reputation  that  it  had  always  been  the  case.  (6) 

Hearsay,  that  certain  lands  had  been  originally  granted  to  the  vicar  in 
lieu  of  tithes,  is  pot  receivable  in  evidence  (7)  ;  it  is  a  particular  fact,  and 
limited  to  a  particular  occasion;  and  upon  the  same  principle,  though 
reputaUon  is  evidence  of  the  boundaries  of  a  farm,  it  is  not  evidence  to 
establish  that  houses  once  stood  where  now  there  are  none.  (8) 

Upon  a  question,  whether  a  part  of  Lincoln's  Inn  was  part  of  the  parish 


Upon  Mattsrs 
of  pubuc,  gi- 

NEEAL,  Oa  FKI- 
VATX  IhTBAXCT. 

Reputation  ad- 
miMible  for 
public  rights. 

Evidence  of 
particular  fiuts 
not  admissible. 


Lands  given  in 
lieu  of  tithes. 


Entries  in  a 


E.  &  Y.  141.  DHffiM  ▼.  OmSly  6  Price 
324.  WhiU  V.  huU^  4  Madd.  214.  Dis- 
crepancies between  early  and  late  receipts. 
Manhy  t.  Lodge,  9  Price*  231. 

( 1 )  Doe  d.  Smith  v.  Cartwright,  R.  &  M.62. 
Sarriton  ▼.  Blades,  3  Camp.  458.  Doe  d. 
Strode  V.  Seaton,  2  A.  &  £.  171. 

(2)  lOB.  &C.  19. 

(3)  Where  the  term  "public  right"  is 
used,  it  does  not  mean  "  public  **  in  the 
literal  sense,  but  is  8ynon3rmou8  with  "  gene- 
ral," that  is,  what  concerns  a  multitude  of 
persons,      ffeekt  ▼.  Sparke,  I  M.  ft  S.  679. 

(4)  Garnem  ▼.  Barnca-d,  1  Anst  298. 
OtOram  v.  Morewood,  14  East,  330.  NicholJe 
T.  Parker,  ibid.  331.      Cooke  v.  Banks,  2  C. 


&  P.  481.  Chatfidd  y.  Fryer,  1  Price,  253. 
Moseley  t.  Dacies,  11  ibid  162.  Diet, 
Mansfield  C  J.  in  the  Berkeley  ease,  4  Camp. 
415.  Per  Lord  Kenyon  C.  J.  in  Outram  v. 
Morewood,  5  T.  R.  123.  Per  Grose  J.  in 
Rex  V  EristaeU  (Inkab,  of)  3  ibid.  709. 

(5)  WeUs  ▼.  Jesus  CoUege,  Oxford,  7  C,  & 
P.  284. 

(6)  Harwoody.  Sims,W\%h!L  112,  Moseley 
▼.  Davies  {Clerk),  11  Price.  162.  WtOs  v. 
Jesus  CoUege,  Oxford,  7  C  &  P.  284. 

(7)  ChaifiM  V.  Frger,  1  Price,  253. 
Crease  v.  Barrett,  1  C.  M.  &  R.  919.  Loathes 
▼.  NemU,  4  Price,  355.     8  ibid.  562. 

(8)  Irdand  t.  Powell,  Peake's  Ev.  cit.  1 
Price,  256.     Doe  ▼.  Thomas,  14  East,  323. 
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of  St  Andrew,  Holboro^  old  entries  made  by  a  churchwarden  in  a  book, 
by  which  he  does  not  charge  himself,  but  in  which  he  merely  makes  state- 
ments relative  to  repairs,  &c.  done  to  a  chapel  in  the  parish  churchy  alleged 
to  belong  to  the  place  in  question,  are  not  evidence.  (1) 

In  Weeks  v.  SpaThe(2)  Lord  Ellenborough  said,  *^  As  to  those  caset 
where  the  evidence  of  perambulations  is  admitted,  it  is  certainly  in  the 
nature  of  hearsay  evidence,  not  of  particular  acts  done,  as  that  such  a  turf 
was  dug,  or  such  a  post  put  down  in  a  particular  spot,  for  that  woold 
amount  to  evidence  of  ownership ;  but  it  is  evidence  of  the  ctmhU  of  anj 
particular  place  or  parish,  and  of  what  the  persons  accompanying  the 
survey  have  been  heard  to  say  and  do  upon  such  occasions."  Mr.  Justice 
Le  Blanc  observed  (S),  '*  Upon  questions  of  boundary,  though  the 
evidence  of  perambulations  may  be  considered,  to  a  certain  degree,  u 
evidence  of  an  exercise  of  the  right,  yet  it  has  been  usual  to  go  farther, 
and  admit  the  evidence  of  what  old  persons,  M-ho  are  deceased,  have  been 
heard  to  say  on  those  occasions.  The  rule  generally  adopted  upon  ques- 
tions either  of  prescription  or  custom  is  this,  that  after  a  foundation  is 
once  laid  of  the  right  by  proving  acts  of  ownership,  then  the  evidence  of 
reputation  becomes  admissible,  such  evidence  being  confined  to  what  old 
persons,  who  were  in  a  situation  to  know  what  these  rights  are,  have  been 
heard  to  say  concerning  them." 

Hearsay  evidence  is  received  respecting  the  jurisdiction  of  a  court, 
whether  it  be  or  be  not  a  court  of  record  (4),  a  custom  of  a  corporation  to 
exclude  foreigners  from  trading  within  a  town  (5),  a  right  claimed  by  a  co^ 
poration  to  collect  tolb  on  a  public  road  (6),  a  parochial  modus  (7)»  ft  iQ>' 
norial  custom  (8),  a  boundary  between  parishes  and  manors  (9),  and  a  right 
of  ferry.  (10) 

A  verdict  or  judgment  of  a  court  of  competent  jurisdiction  touching 
the  same  right,  although  between  other  parties,  is  also  evidence.  (11') 

In  Crease  v.  Barrett  (12)  Mr.  Baron  Parke  observed,  *«  that,  hearsay  evi- 
dence upon  some  subjects  cannot  be  received,  unless  with  the  qualification, 
that  it  comes  from  persons,  who  have  a  special  interest  to  inquire,  is  clear. 
Thus,  in  cases  of  pedigree,  it  must  be  derived  from  relatives  by  blood*  or 
from  the  husband,  with  respect  to  his  wife's  relationship  :  it  is  not  admis- 
sible if  it  proceed  from  servants  or  friends.  (IS)  And  in  this  description  of 
hearsay  evidence  the  line  is  clearly  defined.  So  in  cases  of  rights  or  custonUi 
which  are  not,  properly  speaking,  public,  but  of  a  general  nature,  and 
concern  a  multitude  of  persons^  as  questions  with  respect  to  boundaries  and 
customs  of  particular  districts,  though  the  rule  is  not  so  clearly  laid 
down,  it  seems  that  hearsay  evidence  is  not  admissible,  unless  it  is  derived 


(1)  Cooke  T.  Bankt,  2  C.  &  P.  478.,  sed 
vide  Price  ▼.  Littlewood,  3  Camp.  289. 

(2)  1  M.  &S.687. 

(3)  Ibid.  689. 

(4)  Goodtide  d.  Brmne  t.  Dew,  Peake*8  N. 
P.  C.  204.    Bogere  ▼.  Wood,  2  B.  &  Ad.  245. 

(5)  Daviee  v.  Morgan^  1  C.  &  J.  593. 

(6)  Brett  ▼.  BeaUe,  M.  &  M.  416.  Lon- 
don {City  of)  V.  Clerkel  Cartb.  181.  Bull. 
N.  P.  233. 

(7)  Harwoodv.  Sims,  Wigbt  112.  Chap- 
man ▼.  Smithf  3  Gwill.  854.  2  Ves.  sen. 
512^ 


(8)  Denn  v.  Spray,  1  T.  R.  466.  R*  J 
Beebee  ▼.  Parker,  5  ibid.  26.  31.  ^^  °' 
Foster  ▼.  Sisson,  12  East,  62. 

(9)  NiehoUs  V.  Parker,  14  East,  331.  •• 
Barnes  v.  Mawson,  1  M.  &  S.  81.  f^^ 
V.  Dare,  10  B.  &  C.  17.  CooaAs  v.  wrf*f' 
M.  &  M.  398.  Steel  t.  Prideti,  2  SttfK- 
466.     Barnes  y.  Mawson,  1  M.  &  S.  SL 

(10)  Pirn  V.  CweU,  6  M.  &  W.  284. 

(11)  Ibid. 

(12)  ICM.  &R.  927. 

(13)  Johnson  v.  Lawson,  2  Bing.  S6. 
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from  <  persons  conversant  with  the  neighbourhood.' "  ( 1 )  "  Where  the  right  Hxauat 
is  really  public,  a  claim  of  highway  for  instance,  in  which  all  the  king's  E^ibbhck. 
suljects  are  interested,  it  seems  difficult  to  say,  that  there  ought  to  be  any 
such  iimitation,  and  we  are  not  aware,  that  there  is  any  case  in  which  it 
has  been  laid  down  that  such  exists.  In  a  matter  in  which  all  are  con- 
cerned, reputation  from  any  one  appears  to  be  receivable ;  but  of  course 
it  would  be  almost  worthless,  unless  it  came  from  persons  who  were  shewn 
to  have  some  means  of  knowledge,  as  by  living  in  the  neighbourhood,  or 
frequently  using  the  road  in  dispute.  In  the  case  of  public  rights,  in  the 
strict  sense,  the  want  of  proof  of  the  persons  from  whom  the  hearsay  evidence 
is  derived,  being  connected  with  the  subject  in  question,  appears  to  affect 
the  value,  and  not  the  admissibility  of  the  evidence.  In  the  present  case^ 
the  alleged  custom  does  not  seem  to  be  one,  in  which  all  the  king's  subjects 
have  an  interest,  but  only  such  as  may  choose  to  become  adventurers  in 
mines.  Therefore,  hearsay  from  any  persons  wholly  unconnected  with  the 
place  in  which  the  mines  are  found,  would  not  only  be  of  no  value,  but  pro- 
bably  altogether  inadmissible.  But  those  under  whose  estates  the  minerab  lie, 
with  respect  to  which  the  custom  exists,  and  who  are  more  likely  than  others 
living  at  a  distance  to  become  adventurers,  and,  consequently,  subject  to  its 
operation,  are  in  our  opinion  sufficiently  connected  with  the  subject  to  make 
these  declarations  evidence,  more  especially  as  the  very  form  in  which  they 
are  given,  shews  that  they  wero  consulted  as  persons  having  competent 
knowledge  upon  the  matters  inquired  into."  (2) 

If  the  question  be  one  of  boundaries,  actual  inhabitancy  in  the  immediate  Qa«tion  re- 
vicinity  is  not  essentially  requisite :  thus,  in  Newcastle  (Duke  of)  v.  JBrox^  ^^!^^  *^""" 
iowe  (Hundred  of}  (3),  justices  of  the  peace,  at  the  sessions  of  the  county 
within  which  the  district  was  alleged  to  be,  wero  deemed  ex  officio  to  have 
sufficient  connection  with  the  subjects  in  dispute  to  ronder  the  statements 
in  their  orders  admissible  evidence  of  reputation,  and  proof  of  their  rosiancy 
was  not  required. 

Conflicting  opinions  exist,  as  to  the  influence  which  should  be  given  to  The  weight  of 
evidence  of  reputation  :  thus.  Chief  Justice  Mansfield  in  the  Berkeley  Peer*  ®^'^«?ce  of  r«- 
age  case  (4)  says,  <<  General  rights  are  naturally  talked  of  in  the  neighbour- 
hood, and  therefore,  what  is  thus  dropped  in  conversation  upon  such  subjects 
may  be  presumed  to  be  true.  "(5) 

But  Lord  Ellenborough  in  Wetks  v.  Sparke  (6)  said,  "  Reputation  is  in 
general  weak  evidence ;  and  when  it  is  admitted,  it  is  the  duty  of  the  judge 
to  impress  on  the  minds  of  the  jury  how  little  conclusive  it  ought  to  be, 
lest  it  should  have  more  weight  with  them,  than  it  ought  to  have.  "(7) 

Reputation  respecting  public  rights  may  be  shewn  by  old  deeds  or  other  Forms  or  £ti- 
documents,  as  well  as  by  the  oral  declarations  of  deceased  individuals :  thus,  ixi'cv. 
depositions  in  ancient  suits  (8),  a  composition  deed  between  the  university 
of  Cambridge  and  the  corporation  of  Cambridge,  regulating  the  amount  of 

(O  P»  Lord  Ellenborough  in  Wtdu  ▼.  (6)  1  M.  &  S.686. 

Sparhe,  1  M.  &  &  688.  (7)  Vide  etiam  Morewood  t.    Wood,   14 

(9)  Vide  Bo^eri  v.  ITood,  2  B.  &  Ad.  245.  East,  SSO. 

(3)  4  B.  &  Ad  273.  (8)  Freeman  v.  ^hiOippty  4  M.  &  S.  491. 

(4)  4  Camp.  416.  The  Settle  MiU  and  Leedt  MiB  eatee,  c\U  per 

(5)  Vide    etiam   per  Lord   Kcnyon    in  Lord  Ellenborough,  ibid. 
Morewood  v.  Wood,  14  East,  329. 
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payment  of  tolls  (I ),  manorial  docoments  (2)^  leases  (3))  and  maps,iriien 
public  documents  (4)>  have  been  received  as  provii^  reputation. 

Respecting  the  admissibility  of  oral  declarations  to  prove  repntstioo, 
Plaxion  v.  Dare  (5)  will  afford  an  illustration,  the  question  being,  whedier 
certain  land  was  in  the  parish  of  A.  or  in  that  of  B.,  the  land  in  tiie  latter 
being  tithe  free,  ancient  leases  granted  by  the  ancestors  of  the  pbuntiff' f 
landlord,  in  which  the  land  was  described.as  being  in  parish  B.,  were  held 
admissible  as  evidence  of  reputation,  notwithstanding  that  such  ancestor  ksd 
a  direct  interest  in  describing  the  land  to  be  situate  in  that  parish.  (6) 

With  respect  to  proving  acts  of  modem  enjoyment,  as  a  basis  for  the  re- 
ception  of  hearsay  evidence  in  matters  of  public  or  general  interest^  tiie 
following  cases  will  afford  an  illustration :  — 

In  fVeeks  v.  Sparke  (7)  Mr.  Justice  Le  Blanc  says,  **  First,  they  are  to  be 
proved  by  acts  of  enjoyment  within  the  period  of  living  memory ;  and  when 
that  foundation  is  laid,  then,  inasmuch  as  there  cannot  be  any  witnesses  to 
speak  to  acts  of  enjoyment  beyond  the  time  of  living  memory,  evidence  is 
to  be  admitted  from  old  persons,  not  any  old  persons,  but  persons  who  have 
been  conversant  with  the  neighbourhood  of  what  they  have  heard  other 
persons  of  the  same  neighbourhood,  since  deceased,  say  respecting  the 
right"  Again,  after  a  foundation  is  once  laid  for  the  right,  by  proving 
acts  of  ownership,  the  evidence  of  reputation  becomes  admissible.  And  in 
Morewood  y.Wbod(S)  Mr.  Justice  Buller  observed,  «<  Thus  far  I  9pet 
with  Lord  Kenyon  and  Mr.  Justice  Ashhurst,  that  in  no  case  ought  evideoee 
of  reputation  to  be  received,  except  a  foundation  be  first  laid,  by  other  evi- 
dence, of  the  right"  (9) 

Evidence  of  reputation  is  not  inadmissible,  because  unconfirmed  by  facts; 
but  it  materially  affects  its  weight  when  received.  (10) 

in  questions  of  parocbiality,  proof  of  reputation,  unaccompanied  by  evi- 
dence of  acts  done,  is  admissible,  because,  from  the  nature  of  such  subjects, 
positive  acts  of  enjoyment  cannot  be  expected :  thus,  in  Steel  y.Pri€keU(\l) 
Chief  Justice  Abbott  intimated  an  opinion,  that  the  existence  of  a  maoor 
might  be  proved  by  reputation  alone,  without  evidence  of  the  exercise  of 
any  manorial  rights.  (12) 

Evidence  of  reputation,  without  proof  of  an  actual  user,  is  sufficient  re- 
specting customs  of  descents  within  a  manor  (13) ;  because,  *<  if  no  instaooe 
were  to  happen  in  the  memory  of  man,  and  the  court  rolls  were  to  be  lost, 
the  custom  itself  would  be  entirely  destroyed."  (14) 

Hearsay  evidence  negativing  a  public  right  is  admissible :  thus,  in  Drinks 
water  v.  Porter  (15)  Mr.  Justice  Coleridge  said,  "  If  reputation  be  evidence 


(1 )  Breit  ▼.  Bealet,  M.  &  M.  416. 

(2)  Dennr.  Sprajftl  T.  R.  466.  Chapmanv, 
Cowkm,  1 S  East,  10.  Curzon  t.  Lomax,  5  Esp. 
N.  P.  C.  60.  Bamee  ▼.  Afawccm,  IM.  &  S. 
79.  Arundell  ▼.  Falmouth  {Lord),'!  M.  &  S. 
441.     Crease  t.  Barrett,  1  C.  M.  &  R.  923. 

(3)  Oarkeon  ▼.  Woodhouee,  5  T.  R.  412. 
ft.     BvUen  v.  Michd,  2  Price,  399. 

(4)  Alcoek  v.  Cook,  cit  Phillipps'  £v.  585. 

(5)  10B.&C.  17.      . 

(6)  Vide  etiam  Coombs  t.  Coether,  M.  & 
M.  398.  Freeman  v.  PhiUipps,  4  M.  &  S.486. 
Arunddl  v.  Falmouth  {Lord),  2  ibid 443. 

(7)  I  M.  &  S.  688. 


(8)  14  East,  330.  n. 

(9)  Vide  etiam  White  v.  Lide,  4  Mado- 
2 1 4.     Ratdiff  v.  Chapman,  4  Leon.  242. 

(10)  CreoMT. -Barrett,  1  CM. &B. 923. 

(11)  2  Stark.  466. 

( 1 2)  Vide  etiam  Curzon  v.  Lomax,  5  ^ 
N.  P.  C.  60. 

(13)  Roed.  Beebee  v.  Ptirker,ST.  B.26. 
31.     Doe  d.  Foster  t.  Suson,  12  East,  6S. 

(14)  iV  Grose  J.  in  5  T.  R.  32.  ^^ 
d.  Bennett  ▼.  Jeffery,  2  M.  &  S.  92.  Doe**- 
Mason  v.  Mason,  3  Wils.  63.  Jfey«'»  ^"^ 
Godb.  55, 

(15)  7C.&P.  181. 
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to  estaUbh  a  public  right,  it  must  be  admissible  to  shew,  that  the  public       Hsaksat 
have  not  that  right."  Evidiiick. 

Ancient  documents,  purporting  to  be  a  part  of  transactions,  and  not  a  Hkaksat  Eti- 
mere  narrative  of  them,  are  sometimes  admissible  to  corroborate  modem  """cb  of  ah- 
uae  or  possession.  (1)  „oy^ 

But  it  is  doubtful  whether  ancient  leases  are  evidence  against  strangers.  Ancient  docu- 
of  the  boundary  of  the  property  conveyed.  (2)  ^^^  evidence 

Acts  of  user  under  the  tendered  documents  is  required  to  be  shewn,  if    ^     "^°*^' 

.,  i  i.  ^v  .11  .....  .  .  Actsofuier. 

the  nature  of  the  case  will  permit :  thus,  it  is  not  requisite  to  prove  pay- 
ment under  leases  as  are  of  such  an  ancient  date,  that  it  cannot  reasonably 
be  supposed  that  evidence  of  such  payments  was  still  preserved.  (3)  And 
where  the  question  was,  whether  certain  lands  within  a  manor  were  sub- 
ject to  a  right  of  common,  counterparts  of  old  leases  preserved  among  the 
muniments  of  the  lord  of  the  manor,  by  which  the  land  appeared  to  have 
been  demised  by  the  lord  free  from  such  charge,  were  allowed  to  be  evi- 
dence for  the  plaintiff  claiming  under  the  lord  of  the  manor,  to  prove  that 
at  the  time  of  their  respective  dates  the  lord  had  granted  the  land  free 
'from  common,  though  possession  under  the  leases  was  not  shown.  (4) 

But  where  unexceptionable  evidence  of  enjoyment,   referable  to  the  Proof  of  mo- 
document,  may  reasonably  be  expected  to  be  found,  it  is  required  to  be  ^entT*^**^" 
shewn  (5);  —  even  in  cases  where  traditionary  evidence  is  receivable,  if 
the  document  purport  to  have  been  made  post  litem  motanu  (6) 

But  when  it  cannot  be  expected,  that  proof  of  acting  with  reference  to 
the  documents  should  be  afforded,  it  is  required  that  some  acts  in  modem 
times  with  reference  to  similar  documents  should  be  proved,  or  that  modem 
possession  or  user  should  be  corroborative  of  the  ancient  documents.  (7) 

Maps  and  surveys  of  estates  (8)  are  evidence  to  shew  the  extent  of  a  Mapi  and 
man's  estate,  if  made  with  the  privity  and  consent  of  the  owners  of  the  ad-  ^SuKTrrs. 
joining  lands.  (9) 

Where  maps  have  been  admitted  in  evidence,  their  admissibility  has  de* 
pended  on  the  ground  of  their  being  public  documents,  as  in  the  case  of  the 
maps  of  the  duchy  of  Lancaster  (10),  or  of  their  being  in  the  nature  of  ad- 
missions ;  but  where  they  relate  merely  to  the  boundaries  of  private  pro- 
perty, there  is  no  ground  for  receiving  them,  however  ancient.  (11) 

A  map  annexed  to  a  deed  is  considered  as  a  description  contained  in  the 

(1)  Rogen  v.AOen,  1  Camp.  309.  Bid-  (3)  Clarktonr.  Wbodhoute,  5  T,  R.413.n. 
dtJph  V.  jither,  2  Wils.  23.  Clarkson  v.  Roger g  y.  Alien,!  Camp.  311. 
WoodkouBe,  5  T.  R.  412.  n.  3  Doug.  189.  (4)  Oarksm  t.  Wbodhouae,  5  T.  R.412.  n. 
BcanuM  v.  Maunoih  1  M.  &  S.  78.  Leathea  t.  (5)  Alcock  v.  Cook,  cit  Phillipps'Ev.  585. 
Newitt,  4  Price,  355.  562.  Fither  v.  Graves,  Plaxton  v.  Dare,  10  B.  &  C.  19.  Otdram 
3  £.  &  Y.  1180.  Newhurgh  v.  New-  \.  Morewood,  5  T.  R.  121.  Marriage  t. 
hurgh,  12  Vin.  Abr.  Evidence, 220.  [T.b.43.].  Lawrence,  3  B.  &  A.  142. 

Wbodnoth    ▼.    Cobham   (Lordy,  Bunb.  180.  (6)  Brett  v.  Beales,  M.  &  M,  41S. 

As  to  rentals  when  inadmissible,  vide  Lan^  (7)   Ciarkwon  v.  WoodKotue,  3  Doug.  189. 

e«fii  V.  Looea,  6  C.  &  P.  441.     12  Vin.  Abr.  5  T.  R.  413.  n.     Rogere  v.  Allen,  1  Camp. 

Evidence,  88.  [A.  b.  15.].     As  to  maps,  vide  311. 

raU$  V.  Hetrrit,  Hil.  Ass.  1702,  cit  Gilb.  (8)  Bridgman  (Sir  John)  v.  Jennings,  1 

£v«  78.,  sed  vide  Doe  d.  Hughes  v.  Lakin,  Ld.  Raym.  734. 

7  C.  &  P.  481.     Waheman  (Bart,)  v.  West,  (9)   Ouiram  v.  Morewood,  5  T.  R.  123. 

ibid.  479.     Bridgman  (  Sir  John)  v.  Jennings,  (10)  Alcoek  v.  Cook,  cit.  Phillipps*  £v.  1 89. 

1  Ld.  Raym.  734.  (11)  Pliillipps*  E¥.  262.    Pollard  y,  Seott, 

(2)  Oarksony,  fF6odhouse,5T.Vi,4\S.n„  Peaked  N.  P.  C.  26.  Doe  d.  Hughes  v. 
vido  etiam  Preseot  v.  Phillips,  cit.  2  Evans'  Lakin,  7  C.  &  P.  481.  Bridgman  (Sir  John) 
Pothier,  292.  Pomfret  (Lord)  v.  Smith,  6  v.  Jennings,  1  Ld.  Raym.  734.  Donnisony, 
Bro.  P.  C.  440.  Elsley,  2  £.  &  Y.  1396. 
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deed  itself,  and  admissible  in  evidence  where  it  is  part  of  the  act  by  which 
property  is  to  be  conveyed  :  thus,  where  two  manors  were  in  the  hands  of 
one  person  (1),  and  a  map  was  made  by  him,  and  afterwards  one  of  the 
manors  was  conveyed  to  another  person :  — It  was  held^  upon  a  subsequent 
dispute  as  to  the  boundaries,  that  such  map  was  evidence  as  to  the  bound- 
aries. (2)  So  likewise  an  old  map  of  lands  was  allowed  in  evidence,  which 
came  along  with  the  writings,  and  agreed  with  the  boundaries  in  an  ancient 
purchase.  (S) 

With  respect  to  the  admissions  by  surveys,  it  has  been  ruled  by  Laid 
Holt,  that  if  A.  be  seised  of  the  manors  of  B.  and  C,  and  during  his  fleian 
of  both  he  causes  a  survey  to  be  taken  of  the  manor  of  B.,  and  afterwardi 
the  manor  of  B.  is  conveyed  to  £.,  and  that  there  are  subsequent  disputes 
between  the  lords  of  the  manors  B.  and  C.  about  their  boundaries,  this  dd 
survey  would  be  evidence  (4) ;  but  such  a  survey  b  not  evidence  against  a 
stranger  (5),  because  survey  books  of  a  manor,  which  are  ancient,  unless 
signed  by  the  tenants,  or  unless  they  appear  to  be  made  at  a  court  of 
survey,  are  only  private  memorials. 

If  maps  be  made  without  the  privity  or  consent  of  the  owners  of  the 
adjoining  lands,  as  if  a  lord  describe  the  boundaries  of  his  waste,  or  charch- 
wardens  (6)  cause  an  engraved  map  to  be  made,  wherein  they  describe  land 
which  an  individual  claims  to  be  a  highway,  they  will  not  be  evidence 
against  persons  who  were  not  parties  to  their  being  made.  (7) 

Proceedings  in  an  ancient  suit  are  evidence  of  reputation  upon  matten 
of  public  or  general  interest,  and  it  is  not  requisite  to  have  recourse  to  efi- 
dence  dehors  the  proceedings  themselves,  to  prove  that  the  parties  to  the 
suit  and  the  witnesses  were  in  the  respective  capacities  which  they  purport 
to  have  been :  thus,  in  an  action  by  a  copyholder  against  the  lord  of  4  uum^ 
for  a  false  return  to  a  mandamusy  in  which  mandatnui  a  custom  was  set 
forth  in  respect  of  copyholds  granted  for  two  lives,  that  the  surviving  lif<s 
should  renew,  paying  to  the  lord  such  fine  as  should  be  set  by  the  homage 
to  be  equal  to  two  years'  improved  value,  and  not  guilty  pleaded,  depositions 
made  in  an  ancient  suit,  instituted  against  a  former  lord  of  the  manor  by  a 
person  who  claimed  to  be  admitted  to  a  copyhold  for  lives,  upon  a  custom 
for  any  copyhold  tenant  for  life  or  lives  to  change  or  fill  up  hb  lives,  pay- 
ing to  the  lord  a  reasonable  fine  to  be  set  by  the  lord  or  his  steward,  and 
which  depositions  were  made  by  witnesses  on  behalf  of  the  said  copyholder) 
were  held  to  be  admissible  evidence  for  the  lord,  as  depositions  of  persons 
called  on  behalf  of  a  person  standing  in  pari  jure  with  the  now  copyholder, 
although  it  was  not  proved  that  the  persons  making  such  depositions  were 
copyholders,  but  it  appeared  only  from  the  depositions  themselves  that  they 


(1)  Anon,  Str.  95. 

(2)  Harrison's  £v.  126. 

(3)  Gilb.  £▼.  Sd  ed.  78.  cit  Ycstet  v. 
HarrU,  Hil.  Ass.  1702,  vide  etiam  Anon, 
Str.  95.  Bridgman  (  Sir  John)  v.  Jenningtf 
1  Ld.  Raym.  734.,  sed  vide  Doe  d.  Hughes,  v. 
Lakin,  7  C.  &  P.  481.      ffakman  (Bart) ▼. 

JFett,  ibid.  479.     PhiUipps'  £v.  288.  n. 

(4)  Bridgman  {Sir  John)  ▼.  Jennings,  I 
Ld.  Raym.  734. 

(5)  Anon,  Str.  95.  Bull.  N.  P.  283. 
Bridgman{ Sir John)y,  Jennings,  I  Ld.  Raym. 


734.       Outram  t.  Morewood.  5  T.  R-  I^ 
12  Vin.  Abr.  ETidence^  88.  [A.  b.  15.} 
(6)  Peake's  £▼.  18. 


(7)  Anon.  Str.  95.  Bridgman  (SirM») 
V.  Jennings,  1  Ld.  Raym.  734.  Bull.  N-  ^• 
283.  PoUard  ▼.  Scott,  Peake's  N.  P.  C-  So. 
Wakeman  v.  West,  7  C.  &  P.  479.  i^V^ 
Hughes  ▼.  Lakin,  ibid.  481.  Doe  v.  Se^ 
1  N.  &  M.  81.  Donnison  v.  EUey, «  *;* 
Y.  1396. ,  sed  vide  1 2  Vin.  Abr.  Enda^  88. 
[A.  b.  15.J. 
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were  sach,  or  were  persons  acquainted  with  the  customs  of  the  manor.  And      Uxaasat 
their  depositions,  supposing  them  to  be  only  admissible  as  declarations  of     EviPKycK. 
persons  deceased,  were  not  inadmissible  on  account  of  their  being  msdepost 
litem  moiamy  because  the  same  custom  was  not  in  controversy  in  the  former 
suit  as  in  the  present  (I);  Lord  Ellenborough  observing  (2),  <^  Considering 
the  depositions  as  made  in  a  suit,  which  may  now  be  said  to  be  lost  in  re- 
mote antiquity,  we  should  give  this  record  but  very  little  effect,  if  we  did  not 
attribute  to  it  verity  in  many  of  the  particular  matters  which  it  contains ;  such 
as  that  the  parties  litigant  were  clothed  with  the  rights  in  which  they  profess 
to  stand,  and  were  agitating  the  claim  put  forward  on  the  record."     Mr.  Judgment  of 
Justice  Bayley  also  observed,  « It  appears  by  the  bill,  that  the  complainant  Ba  ie"ln %«- 
claimed  as  one  of  the  surviving  lives,  and  we  must  assume  at  this  time  of  manY.PhWippt, 
day,  that  the  bill  was  not  a  mere  fabrication,  but  was  really  filed  by  such  a 
copyholder  against  the  lord,  and  that  the  trial  was  had,  and  the  depositions 
made  between  such  parties,  as  were  really  litigating  their  rights  in  the  cha- 
racters claimed  and  disclosed  on  the  record."    '^  Then  follow  the  depositions ; 
and  these  I  do  not  look  upon  merely  as  the  declarations  of  persons  uncon- 
nected with  the  subject,  but  as  the  depositions  of  persons^  made  by  them  in 
the  character  of  witnesses  brought  forward  by  the  copyholder,  whose  interest 
it  was  to  put  foremost  such  witnesses  as  were  best  able  to  depose  to  the 
matter  in  dispute.    Why  am  I  to  assume,  that  the  copyholder  brought  for- 
ward witnesses  who  were  ignorant  ?    And  I  do  not  agree  that  it  was  neees- 
sary  to  prove  the  witnesses  to  have  been  copyholders^  in  order  to  let  ua  their 
testimony.    The  plaintiff's  witnesses  in  the  last  trial  do  not  all  appear  to  be 
copyholders ;  yet  as  they  were  present  at  the  holding  of  the  courts,  and 
therefore  knew  what  passed,  they  were  competent  to  speak  to  that    So  in 
the  former  suit,  I  cannot  infer,  that  they  were  incompetent  to  have  a  know- 
ledge of  the  facts  they  deposed  to :  on  the  contrary,  it  is  to  be  presumed 
they  had  a  competent  knowledge,  being  brought  forward  as  witnesses  by  a 
copyholder.    This  way  of  viewing  the  case  seems  to  me  to  avoid  all  objec- 
tion to  the  depositions  as  being  made  post  litem  motam  ;  but  if  it  were 
necessary  to  go  into  that  question,  I  think  the  distinction  has  been  correctly 
taken,  tiiat  where  the  lis  mota  was  on  the  very  point,  the  declarations 
of  persons  would  not  be  evidence :  because  you  cannot  be  sure,  that  in 
admitting  the    depositions  of  witnesses  selected   and  brought  forward 
on  a  particular  side  of  the  question^  who  embark  to  a  eertain  degree 
with  the  feelings  and  prejudices  belonging  to  that  particular  side,  you 
are  drawing  evidence  from  perfectly  unpolluted  sources.    But  where  the 
point  [in  controversy  ib  foreign  to  that  which  was  before  controverted, 
there  never  has  been  a  lis  mota^  and  consequently  the  objection  does  not 
apply." 

Upon  a  question  of  public  or  general  interest,  a  verdict  is  evidence  of  when  a  verdict 
reputation  (3),  and  the  admissibility  of  verdicts  in  cases  where  evidence  >*  eyideoce  of 
of  reputation  is  admissible,  seems  to  be  fully  established  by  the  author-  ^P"**^°°* 
ities  relating  to  the  competency  of  witnesses  to  give  evidence  in  proof  of 
customs,  from  the  establishment  of  which  they  might  themselves  derive 


(1 )  Freeman  v.  FhiBippr,  4  M.  &  S.  486.  (3)  Reed  y.  JaekMon,  I  East,  356. 

(2)  Ibid.  491. 
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a  benefit  (1)  Lord  Holt  (2)  rested  the  admissibility  of  the  Terdicts  which 
were  received  in  evidence  on  the  ground^  that  as  the  payment  of  the  duties 
by  strangers  would  have  been  admissible  in  evidence^  so  a  reoov^  agiinat 
a  stranger  ought  to  be  received. 

In  Nealv.Aihol  (Duke  of)  V.  Wilding  (S)  it  was  held*  that  a  special  verdict 
could  not  be  given  in  evidence  to  prove  a  pedigree,  on  the  gronnd  that  it 
was  res  inter  aH&s  actOj  and  "  because  the  same  evidence,  for  any  thing  tliej 
knew  to  the  contrary,  might  be  ready  to  be  laid  before  this  jury  that  was 
before  Ihat" 

In  Rogers  v^  Wood  (4),  in  which  a  document,  purporting  to  be  a  decree 
by  the  lord  high  treasurer  and  certain  other  public  fuactionaries  of  the 
kingdom  (not  forming  any  court  known  to  the  law),  was  held  to  be  inad- 
missible as  evidence  of  reputation,  because^  as  observed  by  Lord  Tenterdeo, 
^  declarations  can  only  be  evidence  of  reputation  when  made  by  those  who 
have  personal  knowledge  of  the  fact ;  here  the  persons  acting  as  judges  had 
no  knowledge  of  the  fact,  except  what  they  derived  in  the  course  of  that 
proceeding/' 

In  Reed  v.  Jaekson  (5)  Lord  Kenyon  stated,  *'  The  effect  of  evidence 
supplied  by  a  verdict  is  not  entitled  to  much  weighty  and  is  not  coBdaflve." 

The  effect  of  a  verdict,  whatever  it  may  be,  cannot  be  obviated  by  any 
evidence  adduced  to  shew,  that  the  finding  of  the  jury  had  been  iadoned 
by  mistake  on  the  posietiy  and  that  in  fact  no  evidence  had  been  offered  at 
the  former  trial  under  the  issue,  the  finding  as  to  which  was  relied  on.  (6) 

Declarations  in  matters  of  private  right  are  rejected,  from  the  probable  ab- 
sence of  competent  knowledge ;  because,  as  observed  by  Lord  Kenyon,  ''How 
is  it  possible  for  strangers  to  know  any  thing  of  what  concerns  only  these 
private  titles  ?  *'  (7)  but  <'  upon  questions  of  public  right  all  are  interested,  and 
must  be  presumed  conversant  with  them ;  and  that  is  the  dbtinction  taken 
between  public  and  private  rights."  (8)  Moreover,  in  eases  of  private  right, 
the  hearsay  would  be  less  likely  to  be  checked  and  contradicted  at  the  time, 
if  incorrect,  than  where,  as  in  matters  of  general  interest,  it  is  supposed  to 
be  addressed  to  persons  conversant  with  the  subject,  or  having  an  interest 
to  inquire  into  it,  with  the  means  of  investigation  in  their  power.  (9) 

In  Talbot  V.  Lewis  (10)  the  answer  of  tenants  of  a  manor  to  a  conunissiDD 
issued  by  the  lord  of  the  manor  for  surveying  the  same,  in  which  it  was 
stated,  that  the  lord  was  entitled  to  wreck,  was  rejected,  because'  the  right 
was  a  private  right,  and  the  parties  making  the  declarations  possessed  ao 
peculiar  means  of  knowledge. 

But  statements  of  a  deceased  oceupier  touching  his  title  are  admisn^^ 
in  evidence  generally,  without  reference  to  the  particular  effect  they  niaj 
produce  in  the  cause.  (11) 


(1)  Bull.  N.  P.  283.  Phillipps'  Et. 
263.,  vide  eHam  Bull.  N.  P.  233.  London 
{City  of)  V.  Ckrke,  Carth.  181.  Cort  t. 
Birkbeek,  Doug.  218.  Manchester  MUWcaee, 
ibid.  221.  Somertet  {Duke  of)  ▼.  France^ 
Str.  659.  Berry  ▼.  Banner^  Peake's  N.  P.  C. 
21 2.  Oarkson  v.  Woodhotue,  5  T.  It  41 2.  n. 
Travis  t.  ChaUmer,  3  £.  &  T.  1307.  Bid- 
du^  T.  Ather,  2  Wils.  23. 

(2)  London  (City  of)  ▼.  aerke,  Carth. 

181; 


(3)  Str.  1151.,  sed  vide  Bull  N.  P.«3S. 

(4)  2  B.  &  Ad.  245. 

(5)  1  EASt,  355. 

(6)  Ibid. 

(7)  Morewoodj.  rood,  14  East,  S». 

(8)  Per  Lord  Ellenborough  in  'reef  ^^ 
Sparke,  1  M.  &  S.  686. 

(9)  PhUlipps*  Et.  268, 269. 

(10)  IC.  M.&R.497.  ^^  4sa 

(11)  Came  d.  NicoU,  I  Bing.  N.  C  «»* 
1  Scott,  466. 


J 


EVIDENCE.  1587 


Whether  hearsay  evidence  is  admissible  in  support  of  prescriptive  rights      Hearsay 
strictly  private,  and  not  affecting  any  public  or  general  interest,  is  a  vexata      ^^*»*"<^*- 


qwBsho  —  a  variety  of  conflicting  decisions  existing  upon  the  subject  PaKscRinivK 

In  Williams  y.GoodchildQ)  Vice-chancellor  Leach  allowed  as  evidence,  in  ^^'^ate 
support  of  an  exemption  from  tithes  claimed  for  a  particular  estate,  a  cata- 
logue and  particulars  of  sale,  and  also  a  map,  and  said,  that  every  fieict  which 
is  to  be  carried  beyond  time  of  memory  may  be  proved  as  matter  of  reputa- 
tion, on  account  of  the  principle,  that  it  is  impossible  to  bring  direct  evidence 
to  such  a  fact  Mr.  Justice  Buller(2)  states,  that  « in  questions  of  prescrip- 
tion, it  is  allowable  to  give  hearsay  evidence,  in  order  to  prove  a  general 
reputation ;  and  where  the  issue  was  of  a  right  to  a  way  over  the  plaintiff's 
close,  the  defendants  were  admitted  to  give  evidence  of  a  conversation 
between  persons  not  interested,  then  dead,  wherein  the  right  to  the  way 
was  agreed ;"  and  in  Morewood  v.  Wood  (3),  where  the  question  related 
to  a  prescriptive  right  of  digging  stones  on  the  lord's  waste  annexed  to  a 
particular  estate,  of  digging  stones  on  a  waste  (4*),  the  court  were  equally 
divided,  whether  general  evidence  of  reputation  was  admissible. 

Evidence  of  reputation  is  admissible  on  a  question  as  to  private  rights, 
vi2.  whether  a  place  is  or  is  not  parcel  of  a  sheep-walk.  (5) 

Reputation  of  lands  being  part  of  a  manor  and  copyhold  is  good  evi- 
dence. (6) 

In  White -v.  Lisle  (1)  the  vice-chancellor  said,  that  ^^  in  late  times  evi-  Except  as  to 

dence  of  reputation  had  not  been  tendered  in  cases  of  prescription  as  to  "?5**  °^  ^•y* 
*  -F*    »  evidence  of  re- 

individual   rights,   except  as   to   rights   of  way;"    and  in  JRichards  v.  putation  not 

BasseU  (8)  Mr.  Justice  Littledale  said,  that  "  although  reputation  be  ad-  tendered  in 

mitted  in  evidence  in  questions  concerning  public  rights,  it  is  by  no  means  y{^^j^  rights. 

clear,  that^  it  is  admissible  in  questions  of  prescriptive  rights  merely  private ;" 

*<  and  where  the  question  is,  whether  the  plaintiff  had  a  right  to  the  soil, 

it  seems  to  me,  that  reputation  was  not  admissible  to  shew,  that  he  had  a 

right  of  common  only."  (9) 

Although  evidence  of  reputation  is  received  respecting  the  boundaries  of  Private  bound, 
parishes  or  manors,  which  are  generally  of  remote  antiquity,  such  evidence  "^^ 
has  been  held  inadmissible,  for  the  purpose  of  proving  the  boundary  of 
a  private  estate.  (10) 

Evidence  of  reputation  is  not  admissible  upon  a  question,  whether  by  Duties  of  she- 
custom  the  sheriff  of  a  county,  or  of  a  city,  b  bound  to  do  execution  upon  "flT. 
criminals  condemned  to  death  by  a  judge  of  gaol  delivery,  at  the  assizes 
for  the  county.  (11) 

But  it  b  questionable  whether,  upon  a  question  as  to  the  liability  of  the  Corporate 

duties. 

(1)  Nov.  23.  1824.      2  £agle  on  Tithes,  (6)  Doe   d.   Joiim  t.  2iiebard$,   Peake*s 
440.  Add.  Cas.  180. 

(2)  N.  P.  295.   cit.  in  Skinner  t.  Bdlw  (7)  4  Madd.  214. 
mont  (Lord),  Worcester,  1744.  (8)  10  B.  &  C.  663. 

(3)  14  East,  327.  (9)  Tide  etiam  Reed  ▼.  Jacktouy  1  East, 

(4)  Vide  etiam  Daviet  t.  LewU,  2  Chitt  356.     Slaeiett  t.  LowtB,  2  M.  &  S.  500. 
538.     Diet  Bayley  J.  in  Week§  v.  Sparke,  1  (10)  Clothier  r.  Chapman,  14  East,  331.  n. 
M.   &   S.  690.      2  Rol.  Abr.    Prerogative  Donnigon  ▼.  Eldey,  3  £.  &  Y.  1396. 

(G.),  186.      Bamet  v.  MawMon,  1  M.  &  S.         (II)  Hex  t.  Antrobus,  4  N.  &  M.  565,     2 

77.      Rogere  t.  Allen,  1  Camp.  310.      Price  A.  &  £.  798.     6  C.  &  P.  784.,  vide  stat.  11 

T.  Littlewood,  3  ibid.  288.     Biddulph  y.Ather,  Geo.  4.  &  I  Will  4.  c  70.  and  5  &  6  Will.  4. 

2Wils.23.  c.  1. 

(5)  Daviee  y.  Lewis,  2  Chitt.  535. 
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mayor  and  citizens  of  an  incorporated  city  to  perform  a  certain  public  duty, 
declarations  df  deceased  citizens  in  favour  of  the  existence  of  such  liability, 
are  admissible  in  evidence  ?  (1 ) 

In  an  ejectment,  where  the  lessor  of  the  pkdntifT  claimed  the  land  as 
tenant  in  tail  under  a  will,  by  which  the  testator  gave  his  son  an  estate  for 
life,  and  the  defendant  dumed  as  devisee  of  the  son,  the  question  was, 
whether  the  land  in  dispute,  which  had  been  occupied  by  the  son  in  the 
lifetime  of  the  testator,  was  part  of  the  entailed  estate,  or  that  the  son  lud 
acquired  it  by  purchase  ?  evidence  of  reputation,  that  the  land  had  belonged 
to  Sir  J.  S.,  and  had  been  purchased  of  him  by  the  father,  the  first  testator, 
was  held  to  be  inadmissible.  (2) 

Lord  Kenyon  in  Rex  v.  ETisweU(i)  said,  <'  I  admit  that  a  presentation 
may  be  by  parol,  and  that  may  be  proved  by  parol,  that  is,  by  a  witoeis 
who  was  present  and  heard  it ;  but  that  a  common  reputation  might  be 
given  in  evidence  I  must  deny  ;  if  it  could,  why  might  not  such  evidence 
decide  upon  titles  to  estates,  at  least  before  the  Statute  of  Fravds,  when  no 
written  instrument  was  required  to  make  a  good  feoffment  of  the  greateit 
landed  property  in  the  kingdom  ?  *'  (4) 

In  Haricot* s  case {5)9  Lord  Holt  admitted  evidence  of  reputation  asto^ 
fact  of  a  clergyman  being  in  orders,  observing,  the  svne  proof  woald  be 
allowed  to  prove  orders,  as  to  prove  marriage.  (6) 
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VIII.  Declarations  made  in  jthe  course  ofJ^uJty  or  EmphymenL 

The  declaration  of  a  person  having  peculiar  means  of  knowing  a  fact« 
and  no  interest  in  misrepresenting  it,  is  admissible  to  prove  the  fact  a  Jot' 
dori  /  and  his  declarations  would  be  admissible  in  evidence  after  his  deatb, 
even  though  the  declarations  did  not  operate  against  his  interest,  provided 
the  declarations  appear  to  have  been  also  made  in  the  ordinary  coarse  01 
official,  professional,  or  other  business  or  duty,  and  been  immediately  con- 
nected with  the  transacting  or  discharging  of  it,  and  contemporaneous*  ot 
nearly  so,  with  the  transaction  to  which  they  relate.  (7) 

Thus,  an  entry  of  dishonour  of  a  bill,  made  by  a  notary's  clerk  in  the 
usual  course  of  business,  is  proof  of  the  fact  of  dishonour  after  the  clerk* 
decease.  (8)  In  Fumess  v.  Cope  (9)  a  banker's  ledger  was  received  in  evi- 
dence in  an  action  between  the  assignees  of  a  customer  and  a  third  pBXtj* 
to  prove  that  the  customer  at  a  certain  time  had  no  funds  in  the  bankers 
hands.  So,  likewise,  contemporaneous  entries  by  a  deceased  shopman,  0 
servant,  in  his  master's  books,  in  the  ordinary  course  of  business,  stating 
the  delivery  of  goods,  are  evidence  for  his  master  of  such  delivery. (1^}  **" 


(1)  Rex  V.  Antrobuiy  4  N.  &  M.  S65,  2 
A.  &  E.  798.     6  C.  &  P.  784. 

(2)  Doe  d.  Didsbury  v.  Thomat,  14  East, 
S23.  mthneU  y.  Gartham,  1  Esp.  N.  P.  C. 
322.     BlackeU  v.  Lowes,  2  M.  &  S.  500. 

(3)  S  T.  R.  723.  TUktrd  v.  Shdibeare,  2 
Wils.  366. 

C4)  Sed  vide  Meaih  (Bishop  of)  t.  BeU 
Jield  (Lord),  Bull.  N.  P.  295.,  cit  per 
Buller  J.  in  Rex  x.  ErisweU,  3  T.  R.  719. 

(5)  Comb.  202. 


(6)  Ibid.  ^  r^ 

(1)  Roe  d.  Bruns  v.  BawUngh'^^ 
290.      Ghadow  v.  Atkin,   1  C.  &  ».  «»^ 
Doe  d.  Reete  v.  Robson,  15  Esst,S4.    A»fJ 
y.  ia^.  3  Bing^N  C.  ^^^'^J^ 
lop  V.  VovAes,  1  M.  &  Rob.  260.     t-w**' 
V.  Bemaseoni,  1  C.  &  J.  456.  .^ 

(8)  Poole  V.  Dicas,  1  Bing.  N.  C.  e^s- 

(9)  5  Bing.  114.  ,r-«/Yl&Jt 

(10)  Price  y.  Torrington  (L^>A. 
285.     Pritt  V.  FairdoMgh,  3  Camp.  3W. 
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in  order  to  constitute  such  entries  evidence,  it  must  appear,  that  the  shop-       Hkajmay 
man  is  dead ;  and  it  will  not  be  sufficient  to  prove,  that  he  is  abroad  and         ^^"'^'' 


not  likely  to  return.  (1) 

Such  declarations  would  not  be  admissible  for  parties  in  privity  with  the 
persons  making  them,  and  can  only,  seemingly,  be  made  use  of  by  strangers 
in  interest ;  for  although  the  principle  on  which  such  declarations  are  re- 
ceived does  not  depend  on  the  future  use  of  the  declaration,  still  the  actual 
event  of  its  being  made  available  for  persons  in  privity  with  the  maker, 
would,  it  is  conceived,  in  general,  be  regarded  as  proof  of  such  an  existing 
motive  of  interest  as  to  exclude  the  evidence.  (2)  In  OtUram  v.  More- 
wood  (i)  entries  admitting  a  fact  adverse  to  the  interest  of  the  person 
making  them,  were  not  allowed  to  be  used  for  the  benefit  of  persons  claim- 
ing under  the  maker.  (4) 

The  principle  of  admission  under  the  foregoing  circumstances  is  ana- 
logous to  declarations  when  received  as  evidence  of  co-existing  motives  and 
feelings,  only  it  is  not  necessary  that  the  same  intimate  connection  should 
exist  between  the  thing  proved  and  the  evidence  of  It ;  nor  is  the  thing  to 
be  proved  of  the  nature  of  a  secret.  It  is  enough  if  the  fact  and  the  declar- 
ation are  ordinarily  and  usually  connected  with  each  other.  (5) 

The  case  of  Doe  d.  PaUeshall  v.  Turford(6)  will  afford  an  illustration 
of  the  foregoing  principles ;  where  it  appeared  that  it  was  the  usual  prac- 
tice in  an  attorney's  office  for  the  clerks  to  serve  notices  to  quit  on  tenants, 
and  to  indorse  on  duplicates  of  such  notices  the  fact  and  time  of  service ;  and 
on  one  occasion,  the  attorney  himself  prepared  a  notice  to  quit  to  serve  on  . 
a  tenant^  took  it  out  with  him  together  with  two  others  prepared  at  the 
same  time,  and  returned  to  his  office  in  the  evenings  having  indorsed  on  the 
duplicate  of  each  notice  a  memorandum  of  his  having  delivered  it  to  the 
tenant ;  and  two  of  them  were  proved  to  have  been  delivered  by  him  on 
that  occasion ;  and  it  was  held,  on  the  trial  of  an  ejectment  after  the 
attorney's  deaths  that  the  indorsement  so  made  by  him  was  admissible  evi- 
dence to  prove  the  service  bf  the  third  notice,  Mr.  Justice  Parke  observing,  Judgment  of 
**  I  am  also  of  opinion  that  this  rule  ought  to  be  discharged.  The  only  que&-  ^*'*/"5*  ^ 
tion  in  the  case  is,  whether  the  entry  made  by  Mr.  Patteshall  was  admissible  j,  patteshall  t. 
in  evidence ;  and  I  think  it  was,  not  on  the  ground  that  it  was  an  entry  Turfird, 
against  his  own  interest,  but  because  the  fact,  that  such  an  entry  was  made 
at  the  time  of  his  return  from  his  journey,  was  one  of  the  chain  of  facts 
(there  are  many  others)  from  which  the  delivery  of  the  notice  to  quit 
might  lawfully  be  inferred.  That  delivery  might  be  proved  by  direct  evi- 
dence>  as  by  the  testimony  of  the  person  who  made  it^  or  saw  it  made ;  it 
might  be  proved  also  by  circumstantial  evidence,  as  many  facts  ordinarily 
are  which  are  of  much  greater  importance  to  the  interests  of  mankind,  and 
followed  by  much  more  serious  consequences.  In  this  point  of  view,  it  is 
not  the  matter  contained  in  the  written  entry  simply  which  is  admissible, 
but  the  fact  that  an  entry  containing  such  matter  was  made  at  the  time 
it  purports  to  bear  date,  and  when  in  the  ordinary  course  of  business  such 

(1)  Cooper  V.  Mcunden,  1  Esp.  N.  P.  C.  sen.  43.  12Vin.  Abr.  Evidence,  88.  [A.  b. 
1.  15.].    Lefebure  v.  fFordent  SVes.  sen.  54. 

(2)  Phillipp's  Ev.  344, 345.  (5)  Doe  d.  Patteshaa  v.  Turfbrd,  SK& 

(3)  5  T.  R.  121.  Ad.  896. 

(4)  Glynn  v.  England  (Bank  of),  2  Ves,         (6)  Ibid. 
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an  eotry  would  be  made  if  the  principal  fact  to  be  proved  had  really  taken 
place.    The  making  of  that  written  contemporaneous  memorandum  is  one 
circumstance ;  the  request  by  the  lessor  of  the  plaintiff  to  Mr.  Bdlamy  to 
give  the  notice  to  quit,   the  subsequent  communication  by  Bellamy  to 
Patteshall,  his  departure  and  return  when  the  entry  was  made^  the  actual 
delivery  of  other  notices  to  quit  to  other  tenants  taken  out  at  the  same 
time,  the  defendant's  request  that  he  might  not  be  obliged  to  quit,  are 
other  circumstances,  which,  coupled  with  the  proof  of  the  practice  in  tke 
office,  lead  to  an  inference,  beyond  all  reasonable  doubt,  that  the  notiee  in 
question  was  delivered  at  the  time  stated  in  the  memorandum.     The  leaned 
counsel  for  the  defendant  has  contended  that  an  entry  is  to  be  received  in 
two  cases  only :  first,  where  it  is  an  admission  against  the  interest  of  a  de- 
ceased party  who  makes  it ;  and  secondly,  where  it  is  one  of  a  chain  or 
combination  of  facts,  and  the  proof  of  one  raises  a  presumption  that  another 
has  taken  {^ace.    But  it  is  contended  that  the  facts  here  do  not  fall  within 
the  latter  branch  of  the  rule,  because  Mr.  Pateshall,  who  served  the  notice, 
was  not  shewn  to  have  been  in  the  habit  of  serving  notices.     I  agree  in  the 
rule  as  laid  down,  but  I  think  that,  in  the  second  case,  a  necessary  and  in- 
variable connection  of  facts  is  not  required;  it  is  enough  if  one  fret  is 
ordinarily  and  usually  connected  with  the  other ;  and  it  appears  to  me,  that 
the  present  case  is  not,  in  its  circumstances,  an  exception  to  that  part  of  the 
rule.    It  was  proved  to  be  the  ordinary  course  of  this  office,  that  when 
notices  to  quit  were  served,  indorsements  like  that  in  question  were  made* 
and  it  is  to  be  presumed  that  Mr.  Patteshall,  one  of  the  principals,  observed 
the  rules  of  the  office  as  well  as  the  clerks.    It  is  to  be  observed,  that  in 
the  case  of  an  entry  falling  under  the  first  head  of  the  rule,  as  being  an 
admission  against  interest,  proof  of  the  handwriting  of  the  party,  and  his 
death,  is  enough  to  authorise  its  reception ;  at  whatever  time  it  was  made 
it  is  admissible ;  but  in  the  other  case  it  is  essential  to  prove  that  it  vas 
made  at  the  time  it  purports  to  bear  date  :  it  mast  be  a  contemporaneons 
entry.    It  is  on  the  ground  above  stated,  as  I  conceive,  that  similar  evidenoe 
was  received  in  Lord  Torrinffton*s  ccue (I),  PriU  v.  Pairdough{9),  Hagt- 
dom  V.  Beid(i)y  Champneys  v.  Peck  (4),  and  Pitman  v.  Jdaddox(5)t  «^ 
others  of  the  same  nature." 

It  is  not  essential  to  evidence  of  this  description,  that  no  other  evidence 
can  be  given  except  that  which  is  offered.  In  PooleY.Dieas(6)  Chief 
Justice  Tindal  said,  "  It  has  been  argued  that  the  decision  in  Doe  v,  Tur^ 
ford  {7)  can  only  be  supported  on  the  supposition  that  no  other  evidence 
could  have  been  given  but  that  which  was  received.  But  that  is  canyiog 
the  case  farther  than  the  facts  warrant,  for  there  might  have  been  penons 
present  when  the  notice  was  served.  In  the  present  case,  it  would  operate 
as  a  great  hardship  to  require  the  testimony  of  the  persons  who  might  have 
been  present  The  clerk  who  presented  the  bill  could  scarcely^  at  the  dis- 
tance of  two  years,  point  out  who  it  was  that  answered  his  application ;  WJa 
if  it  were  necessary  to  call  all  the  persons  who  resided  at  the  place  of  pr^ 
sentment,  the  expense  and  inconvenience  would  be  enormous." 


(1)1  Salk.  285.     2  Ld.  Raym.  873. 

(2)  3  Camp.  S05. 

(3)  Ibid.  379. 

(4)  1  Stark.  404. 


(5)  2  Salk.  690. 

(6)  1  Bing.  N.  C.654. 

(7)  3B.  &  Atl.  890. 
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In  Champneyt  v.  PceA  (2)  Lord  Ellenborough  was  of  opinion, « that  it  was  Comtempora- 
not  sufficient  merely  to  prove  that  an  indorsement  was  in  the  handwriting  ""^'""E^"'*- 
of  a  deceased  clerk,  without  at  least  shewing,  that  the  indorsement  had  an 
existence  cotempcurary  with  the  date." 

And  wher»  a  plaintifi^  to  prove  delirery,  produced  a  book  which  be- 
longed to  his  cooper,  who  was  dead,  but  his  name  set  to  several  articles, 
as  wine  delivered  to  the  defendant,  and  a  witness  was  ready  to  prove  his 
handwriting,  Lord  Raymond  would  not  allow  the  evidence^  saying,  that  it 
differed  frcun  Lord  Torrington's  case  (S),  because  there  the  witness  saw  the 
drayman  sign  the  book  every  night  (4) 

Entries  made  by  a  person  in  the  course  of  his  duty  or  employmeat,  Entries  not 
but  which  are  not  the  dedarant's  ordinary  practice  or  duty  to  make,  °^c  ^  ^^ 
are  not  receivable  in  evidence,  although  the  declarant  may  have  peculiar  ^b^^^^oi^ 
knowledge  respecting  his  entries.  employment. 

Thus,  in  Chambers  v.  Bemasconi  (5)  it  appeared,  by  the  course  of  the 
office  of  the  sheriff  of  Middlesex,,  the  officer  making  an  arrest  was  required 
to  make  a  return  in  writing,  signed  by  him,  of  the  arrest,  and  of  the  place 
where  the  arrest  took  place.  A  writ  having  been  delivered  to  W.,  a 
sheriff's  officer,  to  arrest  A.  Bw,  W.  arrested  him  accordingly,  and  made 
the  following  return:  —  <<9th  November,  1825,  arrested  A.  B.  in  South 
Moulton  Street,  at  the  suit  of  W.  B.,"  which  return  was  signed  by  the 
officer  and  sent  by  him  to  the  sheriff's  office  on  the  execution  of  the  writ, 
and  was  then  filed  with  the  writ  according  to  the  course  of  the  office*  The 
writ  and  certificate  were  produced  by  the  under-sheriff  at  the  trial; 
it  was  held,  that  in  an  action  brought  by  A.  B«  against  a  third  party, 
the  certificate  was  not  admissible  after  the  death  of  the  officer  to  prove 
the  place  where  the  arrest  was  made;  Lord  Denman  observing,  *<Tbe  Judgment  of 
ground  on  which  the  attorney  eeneral  first  rested  his  argument  for  the  Lord  Denman 
plamtin  m  error  was  not  much  relied  on  by  him,  viz.  that  the  cer-  SemasoonL 
tificate  was  an  admission  against  the  interest  of  the  party  making 
it,  because  it  renders  him  liable  for  the  body  arrested.  He  had  recourse 
to  a  much  broader  principle,  and  laid  it  down  as  a  rule,  that  an  entry 
written  by  a  person  deceased  in  the  course  of  his  duty,  where  he  had  no 
interest  in  stating  an  untruth,  is  to  be  received  as  proof  of  the  fact  stated 
in  the  entry,  and  of  every  circumstance  therein  described^  which  would 
naturally  accompany  the  fact  itself.  The  discussion  of  this  point  involved 
the  general  principles  of  evidence ;  and  a  long  list  of  cases  determined  by 
judges  of  the  highest  authority,  from  that  of  Priee  v.  Torringtan  (Lard) 
before  Holt  C.  J.,  to  Doe  d.  PaUeshall  v.  Turfardy  recently  decided  by 
Lord  Tenterden  (6),  and  the  court  of  King's  Bench,  was  cited.  After 
carefully  considering,  however,  all  that  was  argued,  we  do  not  find  it  ne- 
cessary, and  therefore  think  it  would  not  be  proper,  to  enter  upon  .that 

(1)  Doe  d.  PattethaU  t.  Titrford,  3  B.  &  (4)   Oerk  v.  Bedford,  Bull.  N.  F.  282. 
Ad.  898.,  Tide  etiam  PooU  ▼.  Dicas,  1  Bing.  (5)  1  C.  &  J.  451.     1  C.  M.  &  R.  347. 
N.  C.  653.  (in  error), 

(2)  1  Stark.  404.  (6)  3  B.  &  Ad.  864. 

(3)  1    Salk.  285.      2  Ld.    Raym.   873. 
Holt,  300.     BuU.  N.  P.  282. 
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extensive  ai^ument ;  for  as  all  the  terms  of  the  l^al  proposition  above 
laid  down  are  manifestly  essential  to  render  the  certificate  admissible^  if 
any  one  of  them  fails^  the  plaintiff  in  error  cannot  succeed ;  and  we  are  all 
of  opinion,  that  whatever  effect  may  be  due  to  an  entry  made  in  tlie 
course  of  any  office  reporting  facts  necessary  to  the  performance  of  a  duty, 
the  statement  of  other  circumstances,  however  naturally  they  may  be 
thought  to  find  a  place  in  the  narrative,  is  no  proof  of  those  circumstances. 
Admitting  then,  for  the  sake  of  argument,  that  the  entry  tendered  was 
evidence  of  the  fact,  and  even  of  the  day  when  the  arrest  was  made  (both 
which  facts  it  might  be  necessary  for  the  officer  to  make  known  to  his 
principal),  we  are  ail  clearly  of  opinion,  that  it  is  not  admissible  to  prove 
in  what  particular  spot  within  the  bailiwick  the  caption  took  plaee^  thai 
circumstance  being  merely  collateral  to  the  duty  done." 

Seemingly,  upon  the  principle  that  the  declarations  of  a  person  having 
peculiar  means  of  knowledge  having  no  interest  to  misrepresent,  and 
making  a  declaration  against  his  interest,  are  admissible  in  evidence  after 
his  death :  a  person's  own  declarations  in  the  course  of  business  have  been 
received  in  evidence  for  a  party  claiming  under  him,  or  succeeding  to  his 
representative  title,  though  it  did  not  appear  by  negative  evidaice,  but  that 
the  declarations  were  made  at  a  time  when  they  might  have  been  made,  and 
when,  if  made,  ihey  would  have  promoted  the  interest  of  the  representative 
of  the  maker. 

Thus,  in  Seark  v.  Barringtxm  {Lord)(\)  indorsements  on  a  bond  made 
by  the  deceased  obligee,  acknowledging  the  receipt  of  interest  within 
twenty  years,  were  admitted  to  rebut  the  presumption  of  non  payment  (2) 
And  in  Bostocnih  v.  CotcheU  (S),  where  the  payee  of  a  promissory  note 
had  written  indorsements  of  the  half  yearly  payment  of  interest,  from  the 
time  of  making  the  note  till  his  deatli  (which  happened  within  six  years 
of  the  date  of  the  note),  and  the  like  indorsements  had  been  written  by 
his  executor,  who  died  before  the  commencement  of  the  action;  it  was 
adjudged,  that  these  indorsements  were  admissible  in  evidence  in  answer 
to  a  plea  of  the  Statute  of  Limitations,  though  there  was  no  extrinsic 
evidence  offered  of  the  time  when  the  indorsements  were  made,  and 
though  more  than  six  years  had  elapsed  between  the  death  of  the  maker  of 
the  note,  and  that  of  the  executor.  (4) 

So,  likewise,  in  Gleadow  v.  Atkin  (5)  it  was  held,  that  an  indorsement  upon 
a  bond  in  the  handwriting  of  the  obligee,  which  appeared  to  have  been  made 
at  or  about  the  time  when  the  bond  was  executed,  but  which  was  not  proved 
to  have  been  ever  seen  by  the  obligor,  stating,  that  the  bond  was  given  to 
the  obligee  in  trust  for  a  third  person,  was  admissible  in  evidence  to  con- 
nect the  payments  of  interest  with  the  bond,  the*  bond  being  upwards  of 


(1)  Str.  826.,  vide  etlam  Roie  y.  Sryani, 
2  Camp.  322.  Gleadow  v.  Atkin,  1  C.  &  M. 
421. 

(2)  The  authorities  of  Searle  v.  Barring- 
ion  (Lord)  and  Bosworth  v.  Cotehett  were 
relied  on  in  the  decision  of  tht  court  in 
Gleadow  v.  Atkin,  1 C.  &  M.  410.,  and  Bayley 
B.  observed,  "  I  have  discovered  by  my  own 
research  that  evidence  was  given  in  Searle 
V.  Barrinffton  ( Lord)  of  the  time  when  the 


indorsements  were  made.  It  is  not  stated  in 
the  reports.  That  not  being  stated,  may 
have  been  an  objection  made  to  the  case." 

(3)  Dom.  Proc  May  6.  1824. 

(4)  Vide  etiam  Searle  v.  Barrington^Lord)^ 
Str.  826.  8  Mod.  279.  2  Ld.  Raym.  137a 
3  P.  Wms.  397.  12  Vin.  Abr.  Evidence, 
85.  [A.  b.  5.]. 

(5)  1  C.   M.  410. 
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twenty  years  old,  but  interest  having  been  paid  within  twenty  years  by  the       Hearsay 
oWigor  to  the  third  person.  Evidrvck. 


Where  the  indorsement  of  a  receipt  of  part  of  a  bond  was  proved  to  have  Indonement  of 
been  made  after  the  presumption  of  payment  had  taken  place,  it  was  held  »  receipt  after 
to  be  inadmissible,  Chief  Justice  Raymond  saying,  "  It  diflTered  from  the  ^^^t*^^'*  ° 
case  of  Searle  v.  Barrington  (^Lord)^  where  the  indorsement  appeared  to 
be  made  before  it  could  be  thought  necessary  to  be  made  use  of  to  encoun- 
ter the  presumption"  (I) ;  in  fact,  as  observed  by  Lord  Hardwicke  (2),  <«a 
man  cannot  make  evidence  for  himself." 

In  consequence  of  stat  9  Geo.  4.  c.  14.,  such  indorsements  are  not  suf-  stat  9  Geo.  4. 
ficient  to  prevent  the  operation  of  the  Statute  of  Limitations,  but  they  are  c*  in- 
still admissible  to  repel  the  presumption  of  payment.    An  indorsement  made 
within  twenty  years,  of  the  payment  of  interest  within  twenty  years,  is  suf- 
ficient to  rebut  the  presumption,  though  the  interest  accrued  beyond  twenty 
years.  (S) 

By  stat  7  Jac  1.  c.l2.  the  shop-book  of  a  tradesman  will  not  be  evidence  Scat.  7  Jac.  i. 
in  any  action  for  wares  delivered,  or  work  done,  above  one  year  after  the  ^^ 
bringing  of  the  action,  except  the  tradesman  or  executor  shall  have  ob-  books. 
tained  a  bill  of  debt,  or  obligation  of  die  debtor  for  the  said  debt,  or  shall 
have  brought  against  him  some  action,  within  a  year  next  after  the  de- 
livery of  the  wares  or  work  done.    And  the  second  section  provides  that 
nothing  in  that  act  shall  extend  to  the  mutual  trading  and  merchandise 
between  tradesman  and  tradesman.    "  At  the  time  of  making  stat.  7  Jac  1. 
c  12.  there  was  an  opinion  growing  up,  that,  after  a  certain  length  of  time, 
a  man's  own  shop-books  should  be  evidence  for  him  after  the  year,  to 
prevent  which,  that  act  of  parliament  was  made."  (4)     But  shop-books 
alone,  unless  under  the  circumstances  which  have  been  noticed,  are  not 
admissible  evidence  either  within  or  after  the  year,  (5) 

In  JRose  v.  Bryant  (6X  which  was  an  action  of  debt  on  a  bond,  dated  Receipts  not 
in  the  year  1785,  and  to  which  payment  was  pleaded,  several  indorse-  ad«n»M;ble,  un- 
ments  appeared  on  the  bond,   acknowledging   the    receipt  of   interest  « time,  when 
down  to  1793,  and  were  proved  to  be  in  the  handwriting  of  the  intes-  the  effect  of 
tate.    These  were  allowed  to  be  good  evidence  of  the  bond  remaining  ^ntradirtion  to 
unsatisfied  at  the  date  of  the  last  indorsement.    The  presumption  from  the  writer's 
lapse  of  time  being  thus  repelled,  the  plaintiff  for  the  purpose  of  meeting  i^^^e^^^- 
certain  direct  evid^ice  of  payment  in  the  year  1794>  proposed  to  read 
other  indorsements  on  the  bond  down  to  the  year  1795,  acknowledging  the 
receipt  of  interest  and  part  of  the  principal ;  but  these  latter  indorsements 
were  not  in  the  defendant's  hand,  nor  did  it  appear  when  they  were  written, 
or  even  that  they  existed  during  the  intestate's  lifetime.     An  objection 


O)   THmer  ▼.  Oiip,  Str.  827.  ibid.  285.     Anon.  1  Ld.   Raym.  745.     In 

(2)  Gl^nn  t.  England  {Bank  of),  2 Ves..  SiAe$  t.  Marthal,  2  Esp.  N.  P.  C.  705.,  Lord 
sen.  42.  Kenyon  said,  that,  ^  since  the  statute  of  James, 

(3)  Sanden  r,  Meredith^  3  M.  &  R.  116.  shop-books  are  not  evidence  after  the  year.'* 
The  limitation  of  actions  on  bonds  is  go-  Vide  etiam  12  Vin.  Abr.  Evidence,  88.  [A.  b. 
Temed  by  stat  3&4Will.4.  c.42.,  anii,  15.].  Smart r.WiUiamM,Comh.247,  Blaekdor 
1262.  T.  CrofU,  ibid.  348.     Lee  v.  Xee,  cit.  1  Keb. 

(4)  Per  Lord  Hardwicke  in  Glynn  v.  27.  Crouch  v.  Drury,  ibid.  27.  Dighy  v. 
England  (Bank  of),  2  Ves.  sen.  43.  Stedman,   1  Esp.  N.  P.  C.  328.    -  Co(yper  ▼. 

(5)  Bull.  N.  P.  282.      Pitman  v.Maddox,  Mareden,  ibid.  1. 

2  Salk.  690.      Price  v.  Torrington  {Lord),  1  (6)  2  Camp.  321. 


1594 


EVIDENCE. 


Heaasat      being  taken  to  tlieir  being  read^  Lord  Ellenborough  observed,  '^I  think 
Evn>«Mc«.      y^^  must  prove  that  these  indorsements  were  on  the  bond  at,  or  reoentiy 


Judgment  of  after,  the  times  when  thej  bear  date,  before  you  are  entitled  to  read  thton. 
bormigh  la'  Although  it  may  seem  at  first  sight  against  the  interest  of  the  obligee  to 
Ro9e  V.  Bryant,  admit  part  payment^  he  may  thereby,  in  many  cases,  set  up  the  bond  for 

the  residue  of  the  sum  secured.  *  If  such  indorsements  were  reeeivaUe 
whensoever  they  may  have  been  written,  this  would  be  allowing  the  obligee 
to  manufaeture  evidence  for  himself  to  contradict  the  fact  of  payment.  1 
have  been  at  a  loss  to  see  the  principle  on  which  these  receipts,  in  the 
handwriting  of  the  creditor,  have  sometimes  been  admitted  as  evidence 
against  the  debtor ;  and  I  am  of  opinion  they  cannot  be  property  adnutie4 
unless  they  are  proved  to  have  been  written  at  a  time,  when  the  effect  of 
them  was  clearly  in  contradiction  to  the  writer^s  interest" 
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IX.  Hearsay  Evidence  in  Cases  of  Pedigree* 

The  principal  questions  which  arise  in  evidenoe  respecting  p€di^;Tees 
are,  first,  "  who  was  related  to  whom ;  by  what  links  the  relationship  was 
made  out;  whether  it  was  a  relationship  of  cfMisanguinity,  or  of  affinity  only; 
when  the  parties  died,  or  whether  they  are  actually  dead."  (1) 

Hearsay  evidence  is  received  respecting  questions  of  pedigree,  le- 
gitimacy, or  the  time  of  the  birth  of  a  child,  if  such  information  be  derived 
from  relatives  of  blood,  or  from  the  husband  with  respect  to  his  wife's 
relationship;  but  if  it  emanate  from  servants  and  friends,  it  cannot  be 
received.  (2) 

In  Anneshy  v.  Anglesea  {Earl  of)  (S)  the  declaration  of  a  deceased 
lady,  that  she  stood  godmother  to  the  child  of  I^rd  Altham,  was  rejected ; 
and  in  the  same  case,  the  declaration  of  a  midwife  that  she  bad  delivered 
Lady  Altham  of  a  child,  was  also  rejected.  (4*)  So,  also,  a  clergyman's 
declaration  as  to  the  fact  of  marriage,  when  it  was  not  against  his  interest, 
has  been  held  inadmissible  (5) ;  and  parish  registers  are  not  evidence  of 
the  time  or  place  of  birth.  (6) 

It  is  essentially  requisite,  that  the  relatives,  whose  declarations  are  of* 
fered  in  evidence,  should  be  dead.  (7) 

To  make  the  testimony  of  a  relative  admissible,  his  relationship  must  be 
established  aliundey  that  is,  it  must  be  established  by  extrinsic  proofs  and 


(1)  Per  Lord  Chancellor  Boougham  in 
Monkton  v.  Ait,  Gen,  2  Russ.  &  M.  156. 

(2)  If  Johnson  t.  Lawaon  (2  Bing.  86. )  be 
applied,  the  declarations  of  persons  not  rela- 
tions are  inadmissible,  even  though  made 
respecting  facts  peculiarly  within  their  know- 
ledge, or  under  the  most  solemn  circum- 
stances. Crease  y.  BarrM,  1  C.  M.  &  II. 
928.  9  Moore,  183.  Whitdocke  v.  Baker^  13 
Ves.  514.  Goodrigkt  v.  Mossj  Cowp.  594. 
Doe  d.  Sutton  v.  Ridgwayt  4  B.  &  A.  53. 
Doe  d.  Northey  v.  Harvey y  R.  &  M.  297. 
Doc  d.  Futter  v.  Randall,  2  M.  &  P.  20. 

(3)  17  Howell's  St.  Tr.  1 160. 


(4)  Ibid.  1157.,  sed  vide  contra,  Bigkam 
V.  Ridffway,  10  East,  109.  Gleadow  t. 
Atkin,  1  C.  &  M.  428. 

(5)  Berkeley  Peerage  ease.  Printed  Mi- 
nutes, 1811,  655,  Standen  ▼.  Standen, 
Peake*s  N.  P.  C.  45. 

(6)  Phillipps'  Ev.  246.,  et  vide  Bex  v. 
Gapham,  4  C.  &  P.  29.  Bex  ▼.  North 
Petkerton,  5B,8cC,  508.  Wihen  ▼.  Low,  S 
Stark.  63.  Cope  v.  Cope,  1  M.  &  Rob.  269. 
Mom's  V.  Davies,  3  C.  &  P.  215.  427.  Dee 
d.  Wdlaston  v.  Barnes,  1  M.  &  Rob.  389. 

(7)  PendreUy.  PendreO,  Str.925. 
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not  out  of  the  deolaration  itsdf  (I ) ;  but  where  a  penon  is  connected  with  Hxarsat 

A.  by  evidence  dehors,  his  declaration  touching  relationship  between  A.  

and  6.  is  admissible,  without  connecting  the  declarant  with  B.,  otherwise 
the  declaration  would  be  manifestly  superfluooB,  as  only  proving  the  very 
fact  already  established.  (2) 

It  seems,  that  the  evidence  of  strangers  as  to  general  reputation  is  ad-  Evidence  of 

missible,  if  of  a  general  nature,  as  that  A.  was  commonly  reputed  to  be  the  ^^p^^ 

son  of  B.,  or  the  father  of  C. :   thus,  in  the  case  of  marriage,  common  re*  general  repu- 

putation  is  sometimes  evidence  to  prove  the  feet  of  marriage.  (3)  Jf^^i*^'^'*' 

It  lA  no  objection,  that  the  person  who  made  the  declaration,  stood  pi  x>ec]arant 

pari  easu  with  the  person  tendering  it  in  evidence.  (4)    In  a  case  of  standing  m  pan 

peerage  before  the  House  of  Lords,  "  a  widow  was  allowed  to  prove  the  de-  «»*«  ^**^  ^« 

111.      person  tender- 

clarations  of  her  deceased  husband  in  support  of  her  son's  title,  though  the  %g  the  dccU- 
husband,  if  living,  would  have  had  the  right  which  the  declarations  went  ration  in  evi- 
to  establish."  (5)     So  declarations  are  admissible  though  they  tend  to  shew     ^'^^' 
the  declarant's  own  title  at  the  time,  provided  there  was  then  no  listnota.  (6) 

In  Doe  d.  Bamfard  v.  Barton  (7)  it  was  held,  that  the  declarations  of  an  DeeUurations  of 
illegitimate  member  of  a  family^  respecting  his  illegitimate  brothers,  are  jj|^'^^^^  ^ 
not  admissible  as    reputation,  Mr.  Justice  Patteson   observing,    <<  The  family  inad- 
courts  have  not  latterly  been  disposed  to  enlarge  the  exception  in  favour  missible. 
of  declarations  of  this  kind.     The  person  whose  declarations  are  now  jj^^  ^Justice' 
tendered  in  evidence  was  not,  in  point  of  law,  a  member  of  the  family  of  Patteson  in 
his  reputed  father ;  and  it  would  be  opening  a  new  and  a  wide  door  to  J^  ^-  i^^' 
such  evidence  if  it  were  to  be  received  merely  because  the  party  was 
living  in  habits  of  intimacy  amongst  those  who  were  members  of  the 
family.    I  think,  therefore,  I  cannot  receive  the  evidence." 

In  Vowhs  V.  Young  (8)  Lord  Erskine  said,  **  Courts  of  law  are  obliged  Judgment  of 
in  cases  of  this  kind  to  depart  from  the  ordinary  rules  of  evidence,  as  it  -^  vowUn  v. 
would  be  impossible  to  establish  descents  according  to  the  strict  rules  by  Young, 
which  contracts  are  established,  and  subjects  of  property  regulated,  re- 
quiring the  facts  from  the  mouth  of  the  witness,  who  has  the  knowledge  of 
them.    In  cases  of  pedigree,  therefore,  recourse  is  had  to  a  secondary  sort 
of  evidence,  the  best  the  nature  of  the  subject  will  admit,  establbhing  the 
descent  from  the  only  sources,  that  can  be  had.     Perhaps,  while  the  feudal 
tenures  prevailed,  with  the  ancient  inquisitions,  as  inquisitions  post  mortem^ 
opportunities  of  establishing  descents  were  afforded,  much  superior  even 
to  the  modern  means  by  the  register  of  births  and  baptisms.     The  heads  Beelarations  of 
of  families  upon  those  occasions  made  solemn  declarations,  which  were  ^.^  ^^^  .^^^' 
matter  of  record,  and  threw  a  great  light  upon  questions  of  inheritance."  quisitions  pou 
His  lordship  likewise  said  (9),  "  The  law  resorts  to  hearsay  of  relations  "«"^«»- 
upon  the  principle  of  interest  in  the  person,  from  whom  the  descent  is  to      ®»"*y  ^  '®- 

(1)  3foiatoiiv.^t<.(?«7i.  2RU8S.&M.  156.  t.   Fleming^  4  Bing.  266.     Phillipps*  £t. 

Leigh  Peerage  ease.  Printed  Minutes,  1829,  247. 

307.      Davie$  v.    Morgan,    1    C.  &  J.  591.  (4)  Monkton  v.  Att.  Gen.  2  Russ.  &  M. 

Phillipps*  £t.  248.  156. 

(2  )  MonJdon  v.  AtL  Gen.  2  Russ.  &  M.  157.  (5)  Cit  per  Abbott  C.  J.  in  Doe  d.  TUman 

(S)  Evans   t.    Morgan,   2  C.  &  J.  45S.  t.  Tarver,  R.  &  M.  142. 

Bead  v.  Pauer,  1  Esp.  N.  P.  C  213.    Leader  (6)  Ibid.    Ro6Coe*8  Ev.  28. 

V.  Barry,  ibid.  353.     Birt  v.  Barlow,  Doug.  (7)  2  M.  &  Rob.  28. 

174.     Herveg  v.   Hervey,  2  W.  Black.  877.  (8)  ISVea.  143. 

Bex  T.  BramUy,  6  T.  R.  330.   Doc  d.  Fleming  (9)  Ibid.  147. 
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HxAMAT      be  made  out ;  and  it  is  not  necessary,  that  evidence  of  qpnsanguinity  should 
^^^^^^      have  the  correctness,  required  as  to  other  facts.    If  a  person  says,  another 


lationa  ad-         is  bis  relation  or  next  of  kin,  it  is  not  necessary  to  state,  how  the  consan- 
"^  ^  P™^*  guinity  exists.    It  is  sufficient  that  he  says  A.  is  his  relation,  without  stating 

the  particular  degree ;  which,  perhaps,  he  could  not  tell,  if  asked.     But  it 

is  evidence  from  the  interest  of  that  person  in  knowing  the  connections  of 

the  family.    Therefore,  the  opinion  of  the  neighbourhood  of  what  passed 

among  acquaintance  will  not  do."  (1) 

Judgment  of         In  Whitelocke  v.  Baker  (2)  Lord  Eldon  said,  *'  It  was  not  the  opinion  of 

^^Lhi^  *"   Lord  Mansfield,  or  of  any  judge,  that  tradition,  generally,  is  evidence  even 

Baker,        '      ^^  pedigree :  the  tradition  must  be  from  persons,  having  such  a  connexion 

Tradition  not     with  the  party,  to  whom  it  relates,  that  it  is  natural  and  likely,  from  their 

eyidence  of  pe-  domestic  habits  and  connexions,  that  they  are  speaking  the  truth,  and  that 

^^  they  could  not  be  mistaken.    The  whole  goes  upon  that. 

*'  Declarations  in  the  family,  descriptions  in  wills,  inscriptions  upon  monu- 
ments, descriptions  in  bibles,  and  registry  books,  all  are  admitted  upon  the 
principle,  that  they  are  the  natural  effusions  of  a  party,  who  must  know  the 
truth,  and  who  speaks  upon  an  occasion,  when  his  mind  stands  in  an  even 
position,  without  any  temptation  to  exceed  or  fall  short  of  the  truth.  (3) 
But  there  may  be  many  circumstances,  forming  part  of  the  tradition, 
which  you  would  reject,  taking  the  body  of  the  tradition." 
General  repo-  The  general  reputation  of  the  family  is  sometimes  evidence.  Thus, 
fiimily**     *       proof  by  one  of  the  family  that  a  person  had  gone  abroad  many  years 

before,  and  was  supposed  to  have  died  there,  and  that  the  witness  had  not 

heard  in  the  family  of  his  having  married,  was  considered  as  good  prima 

facie  evidence  of  the  person's  death  without  lawful  issue.  (4) 

Declarationa  Declarations  relative  to  general  kindred,  as  that  a  person  was  heir  to 

j^eff*^"^         another  being  his  cousin  or^elation,  are,  as  matters  of  pedigree,  seemingly 

evidence.  (5) 
by  parents,  re-       The  declarations  of  a  deceased  parent  are  admissible  to  prove  the  dme 
ofbfr'A  •*^"'*'     of  the  birth  of  a  child  either  before  or  after  marriage  (6) ;  but  declarations 

from  a  relative  in  opposition  to  those  of  the  parent  are  likewise  evidence.  (7) 

Upon  questions  whether  a  testator,  at  the  time  of  making  his  will,  was  of 

full  age,  a  written  memorandum  by  a  deceased  parent  stating  the  time  of 

by  an  elder        his  birth  is  admissible.  (8)     And  in  an  issue  out  of  Chancery,  to  try 

brother  respwt-  whether  A.  B.  was  the  eldest  son  bom  out  of  wedlock,  the  declarations  of 

^   his  elder  brother,  that  he  himself  was  a  bastard,  were  received.  (9) 
Hearsay  not  It  is  not  requisite,  that  such  evidence  should  be  contemporaneous  with 

contempora-      the  facts  to  which  the  evidence  relates :  thus,  a  person's  declaration  that 


neous. 


(1)  Vide  Whitdocke  v.  Baker,  13  Ves.5n.  (7)  12Vin.Ahr. Evidence, 247.  [T.b.91  J. 
Walker  t.  Wingfiddj  1 8  ibid.  443.  Berkeley  Peerage  caee,  4  Camp.  401. 

(2)  13  ibid.  514.  (8)  Herbert  t.  Tuckal,  Sir  T.  iUym.  84. 

(3)  Higham  v.  Ridgway,  10  East,  120.  cit  7  East,  290.    Goodrightd^SienemeT,  3in»^ 
Bull.  N.  P.  233.  Covp.  503.     Inscriptions  upon  monuments 

(4)  Doe  d.  Banning  v.  Griffin^  15  East,  have  been  considered  evidence  respecting  the 
294.     Bull.  N.  P.  295.  ages  of  parties.     Per  Brougham  C  Litde- 

(5)  Doe  d.  Futter  v.  Randall,  2  M.  &  P.  dale  and  Park  Js.,  conir^  Tindal  C.J.  in  KH- 
24.     PhiUipps*  Ev.  228.  ney  v.  Coddntm,  2  Russ.  &  M.  167.    170. 

(6)  Goodright  d.  Stevens  v.  Mm§,  Cowp.  lioscoe^s  Ev.  27. 

593.     StapyJUm  v.  Stapylton,  cit.  ibid.    Lord  (9)  Cooke  v.  Uogd,  Peake's  Ev.  App.  78. 

Falentia*8  case,  Dom.  Proc.  April  22.  1771.  Rex  v.  Nottingham,  13  East,  57.  a.      Berk»^ 

May  V.  May,  Trial  at  Bar,  1 7  Geo.  2.  cit.  Bull.  ley  Peerage  caee,  4  Camp.  401 . 
N.  P.  1 12.     Rex  V.  Bromley,  6  T.  E.  330. 
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liis  grandmother's  name  was  A.  B.  is  admissible.    If  it  were  otherwise,  it       Hkaesay 
■would  preclude  evidence  from  extending  beyond  the  lifetime  of  the  person  


•whose  declaration  is  to  be  adduced  in  evidence.  (1) 

Evidence  is  receivable,  as  declarations,  respecting  '^the  demeanour  of  Conduct  of 
the  parties  to  each  other,  the  disposition  of  property,  the  devolution  of  ^^^^t^to 
property  title,   and  similar  circumstances.  (2)     In  the  case  of  Beer  v.  declarations. 
Ward(S)  a  deed  was  put  in  evidence,  by  which  certain   estates  were 
limited  in  remainder  by  the  owner  to  his  grandson  (the  person  whose 
legitimacy  was  in  question),  and  the  deed  described  him,  as  if  he  were 
legitimate ;  Chief  Justice  Dallas  said  he  was  quite  aware  that,  besides  the 
manner  of  describing  him,  there  was  an  argument  arising  out  of  the  dis- 
position of  the  property. 

Evidence  of  pedigree  is  receivable'  when  both  degrees  are  within  the  Declaration 
family.     Thus^  the  declarations  of  a  deceased  lady,  that  her  first  husband  ^y^^  dcdara^ 
was  accustomed  to  make  certain  statements  respecting  the  pedigree  of  the 
family^  are  evidence.  (4) 

Entries  in  family  bibles,  as  standing  on  the  ground  of  family  acknow-  Fokmi  of  Eti- 
ledgments,  are  admissible  on  account  of  their  publicity,  without  proof  ^''^*- 
that  the  entries  were  made  by  a  member  of  the  family.  (5)    Memoranda  ^,  ' 

inserted  in  an  almanack  (6),  missal  (7),  prayer  book  (8),  correspondence 
between  members  of  the  family  addressing  each  other  as  relatives,  and 
making  statements  of  pedigree  (9),  in  documents  and  papers  (10),  are  re- 
ceivable as  evidence. 

A  bill  in  Chancery  by  an  ancestor,  was  held  by  Lord  Eenyon  to  be  Bills,  &c.  nr 
evidence  to  prove  a  family  pedigree,  stated  therein  in  the  same  manner  as  Chawcsrt. 
an  inscription  on  a  tomb-stone  or  in  a  bible.  (11) 

It  is  the  practice  of  the  House  of  Lords  to  admit  as  evidence  of  the  pedi- 
grees of  claimants  of  peerage,  bills  and  answers  in  Chancery  made  in  suits 
where  the  facts  of  the  pedigree  are  not  in  dispute,  but  only  incidentally 
stated.  (12) 

The  judges  however  held,  in  the  Banbury  Peerage  case  (IS),  that  a  bill 
or  depositions  in  Chancery,  in  a  suit  to  perpetuate  testimony,  could  not  be 

(1)  MonktoH  Y,  Ait  Gen,  2  Russ.  &  M.  (7)  Sltme  Peerage  eoMty  PHnted  Minutes, 
158.  ^  I8S0,  ii.  49. 

(2)  Fhillipps* £v.237.    Gcodrighiy.  Skud,        (8)  Leigh  Peerage  caee,  ibid.  1829, 310. 
4T.  R.  356.     4  Camp.  416.     Devon  Earl-         (9)  Beffe     Huntingdon     peerage,     357. 
dbm,  Report  by  Nicolas,  App.  36.     Chandoe  Bemer'e  Peerage  cow,  Collins  on  Baronies, 
Peerage  eaee.  Printed  Minutes,  1790»  11.   Le  355,  356.  361. 

Iddrehant  Gardner'e  Peerage  caee,  285.    Lisle  (10)  12  Yin.  Abr.  Eyidence,  87.  [  A.b.  1 3.1. 

Barony,  Report  by  Nicolas,  50.  120.     Ijeigli  Berkeley  Peerage  ease,  4  Camp.  401.     Bull. 

Peerage  ease.  Printed  Minutes,  1829,  298.  et  N.  P.  233.     Goodrighi  d.  Steoene  v.  Moes^ 

teq,   Qinion  Peerage  eate,  30  Seijeant  Hill's  Cowp.  591.     2  Russ.  &  M.  164. 

Col.  Line.  Inn  lib.  331 .  (11)   Taylor  ▼.  CoU,  7  T.  R.  3.  w. 

(3)  Cit  Phillipps*  £t.  238.  (12)  Howard  de   Walden  (Barony),  Att 
{4)  Monkiony,AU,Gen,2Ru8s,SiM.l6S.  Gen.    Rep.    1806,35.     Claim  of  Sir  John 

Athol(DMkeof)r.AehbMmham{Lord),Bu\\,  Griffin  in   1781,  Minutes  reprinted,  1806, 

N.  P.  295.     Doe  d.  FuUer  v.  Randall,  2  M.  15.     Slant  Peerage  caee.  Printed  Minutes, 

k  P.  20.,  sed  vide  Johnton  v.   Lawton,  2  1830,  L  32.  ii.  42.     NettervilU  Peerage  case, 

Bing.  88.  ibid.   1827,  43.      Roos*  Peerage  case,   ibid. 

(5)  MonktonY.  Att.  Gen.  2  Russ.  &  M.  1804,  293,  294.  Zouch  of  Haryngworth 
162.     Highman  v.  Ridway,  10  East,  120.  Peerage,  ibid.  1804,  221. 

Berkley  Peerage  case,  4  Camip.  421.     White^        (13)  Reported    in  App.  to  the  Law  of 

lode  V.  Baker,  13  Ves.  514.     Goodrighi  d.  Adulterine  Bastardy  by  Nicolas.     Le  Mar* 

Stevens  v.  Moss,  Cowp.  594.  chant  Gardner*s  Peerage  case,  411.,  et  etiam 

(6)  Herbert  v.  Tuckal,  Sir  T.  Raym.  84.  Berkeley  Peerage  case^  4  Camp.  412. 
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Deeds. 


Rings. 
Tomb-stokes. 


received  as  evidence  in  the  courts  below,  on  the  trial  of  an  ejectment  against 
a  partjr  not  claiming  or  deriving  in  any  manner  under  the  plaintiff  in  the 
Chancery  suit,  either  as  evidence  of  the  facts  therein  deposed  to^  or  as 
declaiations  respecting  pedigree ;  and  added,  that  it  would  not  make  any 
difference  in  their  opinion,  if  the  bill  had  been  a  bill  seeking  relief. 

Charts  of  pedigree  hung  up  in  feunily  mansions  (1),  or  foand  amoiig 
family  documents,  are  evidence.  (2)  But  a  pedigree  found  in  the  Asb- 
molean  Library  at  Oxford,  unaccompanied  by  any  proof  that  it  was 
made  by  a  member  of  the  family,  or  by  any  person  connected  with  it,  was 
r^ected.  (3) 

Inscriptions  on  coffin-plates  in  family  vaults  and  graves  are  admis- 
sible (4),  and  not  affected  by  the  originals  not  being  in  a  church  or  ehorcb- 
yard  (5) ;  and  for  public  convenience,  examined  copies  of  such  inscriptions 
are  received.  (6) 

Funeral  certificates  have  been  considered  evidence.  (7) 

Tracings  from  effaced  monuments  are  evidence  (8) ;  and  where  moniH 
ments  have  been  decayed  by  time,  or  surreptitiously  de^royed  or  remwcd, 
evidence  of  the  recollection  of  witnesses  respecting  them,  and  the  inserip- 
tions  they  bore,  has  been  admitted  by  the  House  of  Lords.  (9) 

Mural  inscriptions  (10),  coat  armour  (11),  herald's  books  (12),  armorial 
shields  (13),  and  armorial  arms  upon  a  carriage,  are  evidence.  (14) 

Inscriptions  on  family  pictures  are  admissible.  (15) 

Recitals  in  deeds  are  not  evidence  of  pedigree  against  persons  who  were 
strangers  to  the  deeds.  (16) 

But  recitals  in  family  deeds,  as  marriage  settlements,  have  been  admitted 
on  the  footing  of  declarations  of  relatives.  (17) 

"  Engravings  upon  rings  are  admitted,  upon  the  presumption,  that  a 
person  would  not  wear  a  ring  with  an  error  upon  it"  (18) 

In  Vawles  v.  Young  (19)  Lord  Erskine  said,  **  Pedigree  inscriptions  upon 
tomb-stones  are  admitted,  as  it  must  be  supposed  the  relatives  of  the  family 
would  not  permit  an  inscription  without  foundation  to  remain." 


(1)  Goodright  d.  Stevens  v.  Mote,  2  Cowp. 
594. 

(2)  MonJdon  v.  Att.  Gen.  2  Russ.  &  M.  161 . 
Bemei^s  Baronpt  Collins  on  Baronies,  S3S. 
JJsle  Parage  case,  1824 — 1826,  Report  by 
Nicolas,  45. 

(3)  Chandos  Peerage  case,  Printed  Mi- 
nutes, 1790,  10,  11. 

(4)  Ibid.  10.  Rokeby  Peerage  eate,  "Printed 
Minutes,  18S0,  4.  Lovat  Peerage  case,  ibid. 
1826,  77. 

(5)  WhiUuek  v.  Waters,  4  C.  &  P.  376.  26 
Seijeant  HilVs  Col.  Line.  Inn  Lib.  173. 

(6)  Phillipps' Ev.  233. 

(7)  Barony  of  Vanx,  Printed  Minutes, 
1826,  195.  Le  Marchant  Gardner's  Peerage 
case,  415. 

(8)  Slaneg  v.  Wade,  7  Sim.  595. 

(9)  Roscomnum  and  Leigh  Peerage  cases. 
Printed  Minutes,  1829. 

(10)  Slaneg  v.  Wade,  1  M.  &  C.  338. 

(11)  HarL  MSS.  1386,  6141.  Bog  v. 
Parker,  Sid.  354.     Co.  Litt  27.  (a. ) 

(12)  Chandos  Peerage  ease.  Printed  Mi- 
nutes, 1790,  6. ;  1791,24.  37. ;  1794, 40.  49. 


(13)  BdTs  Bmiingdan  Peerage,  S8a 

(14)  Hervey  v.  Herveg,  2  W.  Black. 
877. 

(15)  Barony  of  Camoys,  Printed  Minutesy 
1838,  378. 

(16)  Fort  T.  Clarke,  1  Russ.  604.  SSaaey 
▼.  Wade,  1  M.  &  C.  338.  As  to  the  efiect  in 
general  of  recitals,  vide  Doe  d.  Pritehard  t. 
Dodd,  2  K.  &  M.  45.  Bowman  ▼.  7}aa/lor,  2 
A.  &  E.  278. 

(17)  Bull.  N.  P.  233.  NeaH  v.  WU£ng, 
Str.  1151.  Zoueh  of  Haryngworth  Peerage, 
Printed  Minutes,  1804,  275.  Stoj^ 
Peerage  ease,  ibid.  1812, 110.  Chandos  Peer- 
age case,  ibid.  1791,  27.  Eedeston  y.  Petty, 
Qirth.  79.  Doe  d.  Johnson  r.  Pembroke 
(^Earl),  11  East,  505.  WhUelocke  v.  Baker, 
13  Yes.  514.  LisJe  Peerage  case.  Printed 
Minutes,  1824, 116.  127.  Banhnry  Peerage 
case,  ibid.  1808,  6.  117.  Devon  Earldom, 
Report  by  Nicolas.  Printed  Minutes,  1832, 
A  pp.  44.  46.     Phillipps*  Ev.  229, 230. 

(18)  Per  Lord  Erskine  in  Vowles  y.  Toung, 
13  Ves.  144. 

(19)  Ibid. 
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In  Monkion  v.  AUomey  General  (V)  the  lord  chancellor  considered       Hxaesat 
tomb-stones  on  the  same  footing  as  rings,  pedigrees  hung  up,  and  family      EviDwrcK. 
bibles,  and  admissible  on  account  of  their  publicity,  without  connecting 
them^with  the  family  (2)[;  and  they  have  been  received  as  evidence  to 
prove  deaths.  (3) 

In  ihe  Lisle  Peerage  case  (4})  a  description  in  a  will  of  certain  indivi-  Wills. 
duals  being  the  next  heirs  in  blood,  was  relied  upon  as  shewing,  that  a  par- 
ticular person  was  illegitimate ;  and  an  old  cancelled  will  has  been  allowed 
to  prove  the  existence  and  ^relative  ages  of  certain  deceased  members  of 
the  family,  from  whom  both  parties  derived  title,  it  appearing  to  have  been 
treated  as  a  paper  relating  to  the  family.  (5) 

But  probate  of  a  will  is  not  evidence  for  the  purpose  of  proving  relation- 
ship in  a  question  of  pedigree  (6) — the  original  will  should  be  produced.  (7) 

Declarations  which  are  made  either  where  a  suit  has  been  commenced^  Inadmissiblk 
or  where  there  is  a  controversy  (8)  preparatory  to  one,  upon  the  subject-  j)  j^  ^. 
matter ;  or  where  they  are  made  by  a  party  who  could  not  have  been  ex-  po^  utem  no- 
amined  as  a  witness (9)  had  he  been  alive;  or  upon  matters  of  noto-  ^^'^ 
riety  (10),  and  which  may  therefore  be  proved  by  better  proof,  are  not  ad- 
missible in  evidence ;  and  it  is  not'  requisite,  in  order  to  exclude  the  evidence^ 
that  the  controversy  was  known  to  the  person  making  the  declaration.  (11) 

General  declarations,  or  the  answer  of  a  parent  in  Chancery,  are  good 
evidence  after  the  death  of  such  parent  to  prove  that  a  child  was  bom  be- 
fore marriage ;  but  not  to  prove  that  a  child  bom  in  wedlock  is  a  bas- 
tard (12),  evidence  of  nan  access  being  rejected  on  the  grounds  of  public 
policy. 

Both  the  wife's  and  husband's  declarations  to  establish  illegitimacy  have  I^timaey  o. ; 
been  rgected ;  tfnd  the  admissibility  of  declarations  of  the  wife  as  to  incon-  ^  ^°' 
tinence  with  other  persons,  and  particularly  as  to  that  sort  of  intercourse 
whereby  a  child  might  be  produced,  and  to  which  she  might  be  examined  if 
living,  does  not  appear  to  have  been  decided.  (13)  But  the  declarations  of 
deceased  persons  supposed  to  have  been  married,  are  admissible  to  disprove 
the  fact  of  marriage.  (14) 

The  declarations  of  a  deceased  parent  are  not  evidence  of  the  place  of  the  Place  of  birth, 
birth  (15);  because  a  mere  question  of  locality  only  arises  (16) :  |,and  such 
is  not  a  fact  peculiarly  within  the  knowledge  of  relations. 

(1)8  Ruas.  &  M.  16S.  (8)  Berkeley  Peerage  eate^  4  Camp.  401. 

(2)  Sidney  y.  Coekbum,  2  Russ.  &M.  171.         (9)  Hex  ▼.  Reading,  R.  T.  H.  79. 

12  Vin.  Abr.  Evidence,  243.    [T.  b.  87.].  (10)  Rex  ▼.  Erith  {Inhab,  of),   8  Eaat, 

Geodright  d.  Stewne  v.  Moee,  Covp.  594.  542. 

Bull.  N.P.2SS.   13Ve8.144.514.    7T.R3.  {\\)  Berhdey  Peerage  eoMe,  A  Cextx^,  AIT . 

n,    Highamy.Ridgway,  10  East, ISO.     I  Lil.  (12)  Goodright  d.  SUvetu  t.  Mou,  Cowp. 

l*racL  Reg.  552.    Lide  Peerage  eaee^  Report  591. 

by  Nicolas,  50.  173.  .  (13)  Pbillipps*  Ev.  227.    Rex  v.  Reading^ 

(3)  Kidney  ▼.  CwJdmmj  2  Russ.  &  M.  R.  T.  H.  79.  StapUton  ▼.  Stapleton,  ibid. 
171.  Rider  t.  BibdboHe,  cit.  ibid^  Roscoe's  277.  Goodright  d.  Stevens  t.  Mosm,  Cowp. 
£t.  27.  593.     Rex  v.  Luffe,  8  East,  203.     Rex  y. 

(4)  lAde  Peerage  cau.  Report  by  Nioolaa,  Kea,  11  ibid.  133.  Hex  v.  Rook,  1  Wils. 
51,53.  340.     HiHardy.  Phaly,  S  Mod.  180.     Rex 

(5)  Doe  d.  Johnton  y.  Pembroke  (Earl  of),  y.  BedaU,  Str.  1076. 

11  East,  504.,  vide  Doe  A^Brtmey,  Rawlingt,  (14)  Rex  y.  Bromley,  6  T.  R.  330. 

7  ibid.  279.  (15)  Rex  y.  Eriih  (Inhab.of),  8  East, 

(6)  Bull.  N.  P.  246.  542. 

(7 )  PMia  y.  PothiO,  3  Bac.  Abr.  Evidence,  (16)  Ibid. 
(F.),  279.    Doe  d.  ITild  y.  Ormerod,  1  M.  & 

Rob.  466. 
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Declarations  by  an  attesting  witness  to  a  will  or  other  instrument  can* 
not  be  given  in  evidence  after  his  death,  to  shew  that  he  had  foi^ged  or 
fraudulently  altered  the  instrument ;  because,  as  observed  by  Mr.  Baron 
Parke  (1),  *^  The  rights  of  parties  under  wiUs  would  be  liable  to  be  afPeeted 
at  remote  periods,  by  loose  declarations  of  attesting  witnesses,  which  those 
parties  would  have  no  opportunity  of  contradicting,  or  explaining  by  the 
evidence  of  the  witnesses  themselves.  The  party  impeaching  the  validitr 
of  the  instrument  would,  it  is  true,  have  an  equivalent  for  the  loss  of  bis 
power  of  cross-examination  of  the  living  witness ;  but  the  party  sapporCing 
it  would  have  none  for  the  loss  of  his  power  of  re-examination." 
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BVOUfftm 


6.  Admissions. 
I.  GeneraUy. 

The  whole  of  the  account  which  a  party  gives  of  a  transaction  must  be 
taken  together,  and  his  admission  of  a  fact  disadvantageous  to  himself  will 
not  be  received,  without  receiving  at  the  same  time  his  contemporaneous 
assertion  of  a  fact  favourable  to  himself,  and  that  not  merely  as  evidence 
that  he  made  such  a  counter  claim,  but  as  admissible  evidence  of  the  exist- 
ence of  the  matter  in  hb  discharge,  which  he  asserts.  (2) 

Admissions  must  be  directly  to  the  party  in  a  suit  against  whom  they  are 
used^  or  to  some  person  who  is  identified  in  interest  with  him.  Thus,  in  an 
action  of  trover  brought  to  recover  the  value  of  goods  distrained,  on  the 
ground  that  the  defendant  was  not  the  plaintifTs  landlord,  the  plaintifTs  case 
was,  that  he  had  paid  rent  to  another  person :  and  it  was  held»  that  the 
statement  of  that  person  respecting  the  receipt  of  rent  was  not  evidence 
without  calling  him  (3) ;  Mr.  Justice  Littledale  observing,  "  The  general 
rule  is,  that  where  a  person  is  living,  and  can  be  called  as  a  witness,  his 
declarations  made  at  another  time  cannot  be  received  in  evidence.  To  this 
rule  there  is  an  exception,  viz.  where  the  party  making  the  declaration  can 
be  identified  with  the  party  against  whom  they  are  offered.  Here  it  was  not 
shewn  that  the  action  was  brought  for  the  benefit  of  John  Brown,  and  he 
was  not  identified  with  the  plaintiff." 

The  defendant's  own  admission  is  always  evidence  against  him,  though  it 
refers  to  the  matter  of  a  written  agreement  (4*)  A  defendant  may  give  in 
evidence  the  declarations  or  admissions  of  the  plaintiff  on  the  record  to 
defeat  the  action,  although  such  plaintiff  appear  to  be  only  trustee  for  a 
third  person  (5);  and  even  admissions  of  particular  articles  before  an  arbi- 
trator are  good  evidence.  (6) 

It  is  also  a  general  principle,  that  where  a  party  can  be  considered  as 


(1)  StobaH  ▼.  Dryden,  1  M.  &  W.  623. 

(2)  RandU  ▼.  Blackburn^  5  Taunt.  245. 
Smith  ▼.  Bkmdy,  R.  &  M.  257.  ThovMon  v. 
Austen,  2  D.  &  R.  358.  Fletcher  ▼.  FroggaU, 
2  C.  &  P.  569.  Vatea  t.  Canuewj  3  ibid.  99. 

(3)  Spargo  v.  Brown,  9  B.  &  C.  935. 
Borough  v.  White,  4  ibid.  325.  BemaS' 
eoni  V.  Farebrother,  3  B.  &  Ad.  372. 


(4)  NewhaU  v.  HoU,  6  M.  &  W.  662. 

(5)  Bcaierman  t.  Badeniua,  7  T.  R.  663. 
2  Esp.  N.  P.  C.  653.  11  East,  584.  ».  et 
vide  Lane  v.  ChawBer,  3  Smith,  77.  Duke 
V.  Aldridge,  cit.  7  T.  R.  665. 

(6)  Wettlake  v.  Coltard,  Bull.  N.  P.  S36. 
Gregory  ▼.  Howard,  3  £^  N.  P.  C  113. 
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identical  in  interest  and  authority  with  another,  the  admissions  or  dedar-     AprnggioKs. 
ations  of  the  former  bind  the  latter. 

Upon  the  subject  of  admissions  Mr.  Starkie(l)  justly  remarks^  *'  It  is  a  Gei^ral  prin- 
matter  of  obvious  and  daily  remark,  how  much  of  the  materials  of  evidence  «pl»  ^*?P^t- 
m  ordinary  practice  is  derived  from  the  admissions,  direct  and  indirect,  of 
the  parties  themselves,  and  how  difficult  it  would  frequently  be,  if  not  im- 
possible, to  establish  the  truth  by  means  of  any  other  evidence.    Evidence 
of  this  kind  admits  of  great  variety  both  in  its  nature  and  application.    In 
many  instances  the  admission  is  directly  and  expressly  made  with  a  view  to 
establish  the  fact,  and  in  order  to  supersede  the  necessity  of  any  other 
proof;  as  where  it  arises  upon  the  face  of  the  pleadings,  or  is  made  by 
matter  of  record,  or  by  specialty,  by  which  the  party  is  estopped  from 
afterwards  denying  the  admitted  fact.    In  other  instances,  although  there 
be  no  direct  and  express  admission  for  such  a  purpose,  yet  if  a  represent- 
ation be  made  of  any  fact,  with  a  view  to  influence  the  conduct  of  another, 
or  to  derive  an  advantage  to  the  party,  and  which  cannot  afterwards  be 
denied  without  a  breach  of  good  faiths  such  an  admission  wiH  not  only  be 
evidence  of  the  fact,  but  will  usually  preclude  the  party  who  has  made  it 
from  insisting  upon  the  contrary.    In  such  cases  the  admission  does  not 
operate  merely  as  presumptive  evidence  of  the  actual  truth  of  the  fact, 
which  must  give  way  to  positive  proof  of  the  contrary,  but  precludes,  and 
as  it  were  estops  the  party y  on  grounds  of  policy^  from  repudiating  his  own 
representation,  and  renders  the  actual  truth  of  the  fact  immateriaL    In 
other  instances,  again,  such  evidence  rests  simply  on  the  presumption,  that 
the  party  would  not  have  admitted  a  fact  contrary  to  his  own  interest, 
unless  it  had  been  true ;  such  admissions  are  frequently  of  the  most  forcible 
nature^  as  in  the  case  of  a  confession  of  guilt  by  a  prisoner.    It  is  a  most 
general  and  extensive  rule,  that  all  a  man's  acts  and  declarations  shall  be 
admitted  in  evidence  whenever  they  afford  any  presumption  against  him ; 
for  it  is  to  be  presumed,  that  he  acted  or  spoke  consistently  with  his  know- 
ledge of  the  truth.    All  presumptions  founded  upon  a  man's  conduct  may 
be  referred  to  this  head^  for  a  man's  acts  and  conduct  are  indications  which 
frequently  afford  presumptions  as  strong  as  express  declarations ;  the  very 
silence  of  a  party  will  frequently  supply  a  strong  inference,  as,  for  instance, 
where  one  makes  a  claim  upon  another^ -before  witnesses,  the  justice  of 
which  the  latter  does  not  deny." 

An  admission  as  previously  observed,  whether  written  or  verbal,  must  be  Admissions 
presented  in  its  entirety,  because  one  part  frequently  explains  and  qualifies  ™^^^  ^^, 
ianother.  (2)  entirety. 

Thus,  if  part  of  a  conversation  be  r^>orted,  in  order  to  establish  an  ad- 
mission, he  against  whom  it  is  used,  is  entitled  to  have  the  entire  convers- 
ation repeated  (S) ;  and  the  assertion  of  a  party  in  conversation,  given  in 
evidence  against  him,  of  facts  in  his  favour,  is  evidence  for  him  of  those 
facts.  (4) 

(1)  S  Et.  16.  Grem  ▼.  Dunn^  S  ibid.  215.  n. '   Smkh  v. 

(S)   3%c  Quemi't  eon,  S  B.  &  B.    S87.  Blandjf,  R.  &  M.  257.    Anon.  IS  Yin.  Abr. 

Thompvm  ▼.  AumUh^  S  D.  &  R.  S61.  Evidence,  95.  [A.  b.  SS.].     Remmie  ▼.  HdO, 

(S)  FUUhMr  V.  Froggat,  8  C.  &  P.   569.  Mann.  Ind.  376.     Crap  v.  HaS^,  R.  &  M. 

Thon^pttm  V.  AtuUih  S  D.  &  R.  361.     Bex  S58.  n, 

▼.  /oMf»  S  C.  &  P.  630.     YaUt  v.  Canuev^  3  (4)  Smith  t.  Bhndy,  R.  &  M.  857. 
ibid.  99.      Smith  v.   Kwny,   1  Camp.  439. 
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When  commisaonero  in  bankruptcy  send  for  a  party,  and  compel  him  to 
produce  documents  and  answer  questLons,  secondary  evidence  cannot  be 
given  of  the  documents,  without  proof  of  the  examination  which  accom- 
panied their  production  (1),  because  it  is  in*  effect  a  part  of  the  ezamin- 
&tion :  nor  can  the  cross-examination  of  the  defendant  be  read,  vithoat  his 
examination  in  chief  (2):  but  where  an  answer  in  Chancery  by  a  witness 
is  put  in,  only  to  prove  his  incompetency,  the  adverse  party  cannot  read 
rthe  whole  in  order  to  prove  the  issue.  (3) 

If  a  person  in  making  an  admission  against  his  own  interest  refer  to  a 
written  paper,  without  which  the  admismon  is  not  complete,  the  contents  of 
•the  paper  ought  to  be  shewn,  before  the  statement  can  be  used  as  evidence 
against  the  party.j(4!) 

The  admissions  should]  be  relevant  to  the  suit :  thus,  in  the  Queen's 
case  (5)  Lord  Tenterden  said,  **  If  a  counsel  chooses  to  ask  a  witness  as  to 
any  thing  that  may  have  been  said  by  an  adverse  party,  the  counsel  for 
that  party  has  a  right  to  lay  before  the  court  the  whole  which  was  said  by 
his  client  in  the  same  conversation,  not  only  so  much  as  may  explain  or 
qualify  the  matter  introduced  by  the  previous  examination,  but,  even 
matter  not  properly  connected  with  the  part  introduced  upon  the  previous 
examination,  provided  only,  that  it  did  relate  to  the  subject-matter  of  the 
suit ;  because  it  would  not  be  just  to  take  part  of  a  conversation  as  evidence 
against  a  party,  without  giving  to  the  party  at  the  same  time,  the  benefit  of 
.the  entire  residue  of  what  he  said  on  the  same  occasion." 

A  defendant  is  entitled  to  have  the  whole  of  a  particular  entry  in  a  book 
read,  if  a  part  be  produced  against  him,  but  he  cannot  require  to  have 
distinct  entries  in  different  parts  of  the  book  read.  (6) 

Testimony  given  in  court,  admitting  a  particular  fact,  may  be  used  as  an 
admission,  though  the  person  examined  was  prevented  from  entering  into 
an  explanation  of  the  circumstances  under  which  the  fact  took  place* 
because  it  was  irrelevant  to  the  matter  in  issue  upon  the  former  ocea8ion.(7) 

The  examinaition  of  a  party  signed  by  him  before  commissionerB  of 
bankruptcy  is  evidence  against  him,  though  part  only  of  his  deposition  was 
noted  down  (8) :  but  evidence  is  admissible  to  add  to  the  examination  of  a 
party  before  a  magistrate,  though  taken  in  writing.  {9) 

Lettere  writt^i  by  a  party  are  evidence  against  him,  without  producing 
those  to  which  such  letters  are  answers  (10):  but  the  merely  having  sub- 
ficribed  any  paper  writing  as  a  witoess,  is  not  sufficient  to  charge  the  witness 
with  notice,  unless  it  be  proved  that  he  knew  the  contents.  (11) 

Voluntary  admissions  are  evidence,  if  the  compulsion  under  which  they 
are  given  be  legal,  and  the  party  be  not  imposed  upon  or  under  any  du- 


(I)  Holland  ▼.  Reeves,  7  C.  &  P.  38. 
<2)  Smkh  V.  Bigge,  5  Sim.  391. 

(3)  Bull.  N.  P.  238. 

(4)  rrheeler  v.  Atktna^  S  Esp.  N.  P.  C 
246.  Rixndle  ▼.  Blackbunh  5  Taunt  245. 
Falconer  ▼.  Haneon,  1  Camp.  171.  Smith  v. 
Young,  ibid.  439.  Barrymore  (Lord)  v. 
Taylor,  1  Ksp.  N.  P.  C.  326,  Coilett  v. 
Keith  {Lord),  4  ibid.  212.  Jacob  v. Lindsay, 
1  East,  462.  DagUisk  v.  Dodd,  5  C.  &  P. 
238.  Johnson  v.  Gilson,  4  Esp.  N.  P.  C.  21. 
Adey  v.  Bridges,  2  Stark  189. 


<5)  S  B.  &  B.  298. 

(6)  Catf  ▼.  ZToimird,  3  Stark.  6.  Wkanm 
V.  Boutledge,  5  Esp.  N.  P.  C.  235. 

(7)  G>ff««v.J&tM(jLord),4Esp.N.P.a 
212.  Stanleg  (Bart.)  v.  Fielden^  5  B.  &  A. 
425.      Greg  ▼.  Smith,  1  Camp.  387. 

(8  )  MUward  v.  Forbes,  4  Esp.  N.  P.  C.  1 72. 

(9)  Venafra  r.  Johnson,  1  M.  &  Rob.  316. 

(10)  Barrymore  (Lord)  v.  Taylar^  1  Esp 
N.  P.  C.  326.,  vide  etiampost,  1615. 

(1 1 )  Harding  v.  Crethom^  I  Esp.  N.  P.  C 
57. 
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rea8(l)f  notwithstanding,  the  party  might  have  demurred  to  the  questions     Adkissioks. 
as  exposing  him  to  penalties.  (2) 

The  jury  can  believe  one  part  of  an  admission,  and  reject  the  other,  if  it  Pat*  ^  ^  «<i- 
be  not  worthy  of  equal  credit  T^"^;"^ 

Thus,  in  SnUth  y.  Bktndy(i)  Chief  Justice  Best  Observed,  <<The  whole  jury. 
of  what  a  party  says  at  the  same  time,  must  be  given  in  evidence,  and 
what  he  says  in  his  favour, must  not  be  taken  as  true,  but  must  be  left, 
under  all  the  circumstances,  for  the  jury  to  say,  whether  they  believe  it  or 
not"  (4) 

So  likewise  in  Rose  v.  Savory  (5)  it  was  held,  that  the  jury  were  not 
bound  to  believe  both  sides  of  the  account ;  therefore,  where  the  plaintiff 
put  in  evidence  an  account  rendered  by  the  defendant,  in  which  he  had 
stated  a  counter-claim,  the  plaintiff  was  permitted  to  disprove  the  counter^ 
claim,  and  to  recover  the  amount  for  which  defendant  owned  himself  debtor. 

«  Where  one  party  reads  a  part  of  the  answer  of  the  other  party  in  evi-  One  party  by 
dence,  he  makes  the  whole  admissible  only  so  far  as  to  wave  any  objection  'fia^i*"^  the  an- 
to  the  competency  of  the  testimony  of  the  party  making  the  answer^  and  he  does  not  admit' 
does  not  thereby  admit  as  evidence  all  the  facts,  which  may  happen  to  ^  evidence  all 
have  been  stated  by  way  of  hearsay,  only  in  the  course  of  the  answer  to  a 
bill  filed  for  a  discovery."  (6) 

Where  admissions  involve  matters  of  law,  as  well  as  matters  of  fact^  they  Admisnons  in- 
are  obviously,  in  many  instances,  entitied  to  very  littie  weight,  and  in  some  ^^}^^  "^dS" 
cases  they  have  been  altogether  rejected.  (7)  as  matters  of 

The  discharge  of  a  defendant  by  a  court  of  quarter  sessions  under  an  in-  &ct. 
solvent  act,  cannot  be  established  by  proof  of  an  acknowledgment  of  the  Aeknowledg- 
discharge  by  the  plaintiff  himself ;  because  the  discharge  might  have  been  been  discharged 
irregular  and  void,  or  might  have  been  mistaken  by  the  phuntiff.  (8)  •«  «» insolvent 

^^  The  express  admissions  of  a  party  to  the  suit,  or  admissions  impUed  BrricT  or  Ad. 
from  his  conduct,  are  evidence,  and  strong  evidence  against  him ;  but  he  is       ^ 
at  liberty  to  prove  that  such  admissions  were  mistaken  or  were  untrue,  and  MnJustice 
is  not  estopped  or  concluded  by  them,  unless  another  person  has  been  in-  Bayley  in 
duced  by  them  to  alter  his  condition ;  in  such  a  case  the  party  is  estopped  •«««»«^"^**^^** 
from  disputing  their  truth  with  respect  to  that  person^  and  those  claiming 
under  him,  and  that  transaction ;  but  as  to  third  persons  he  is  not  bound.'*(9) 

In  an  action  of  trespass  commenced  in  order  to  try  the  validity  of  a  com-  Estoppel 
mission  of  bankruptcy  issued  against  the  plaintiff,  when  it  was  proved  by  ^}^}^  hsx^- 
the  defendants,  that  the  cominission  issued  against  the  pl^jntiff  then  in  cus- 
tody at  the  suit  of  the  petitioning  creditor,  who  was  one  of  the  defendants, 
and  that  the  plaintiff  had  afterwards  applied  to  the  court  of  King's  Bench 
under  stat  49  Gea  S.  c.  121.  s.  14.,  on  the  ground  that  he  had  become  bank- 
rupt, and  that  his  detaining  creditor  had  proved  under  the  commission: — It 

(1)  SUuA  V.  Bnehanan,  Peake'sN.  P.  C.  (5)  2  Bing.  N.   a  145.,  et  Tide  /?e*T. 
7.      CoOett  V.  Keith  (Lord),  4  Esp.  N.  P.  C  Clewes,  4  C.  &  P.  225. 
21 2.     StoekJUih  v.  De  TasUt,  4  Camp.  10.  (6)  Ptr  Chambre  J.  in  PeOaU  v.  Ferrara,  2 

(2)  Stoekfleth  v.  De  I\x$tet,  4  Camp.  10.  B.  &  P.  548.,  vide  etiam  Bermon  v.  Wood- 
Miiward  v.  Forbes,  4    Esp.  N.  P.  C.   172.  bridge,  Dou^.  788. 
Smith  V.  BeadneO,  1   Camp.   30.,  sed  vide  (7}  Phillipps'  Ev.  377. 
Tucker  v.  Barrow,  7  B.  &  C.  624.  (8)  Scott  v.  Oare,  S  Camp.  236.     Sum^ 

(3)  R.  &  M.  257.  mersett  v.  Adamaon,  1  Bing.  73.,  vide  etiam 

(4)  Cray  v.  HaOs,  cit  ibid.     Remmie  v.  Bouse  v.  Redwood,  1  Esp.  N.  P.  C.  155. 
HaB,  Mann.  Ind.  376.    RaruBe  v.  BlaeUmm,  (9)  Per  Bayley  J.  in  Heane  v.  Rogers, 
5  Taunt.  245.  9  B.  &  C  586. 
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was  held,  that  the  plaintiiF  could  not  in  an  action  against  the  assignees  dis- 
pute the  validity  of  the  commission ;  Chief  Justice  Abbott  obaerving,  <*  The 
estoppel  arises  by  matter  of  evidence ;  and  the  question  is,  wlMther  &  psrtj, 
having  availed  himself  of  the  commission  for  one  purpose,  can  afterwardi 
be  allowed  to  assert  to  the  same  judges,  before  whom  he  took  the  benefit 
of  the  commission,  that  the  commission  was  invalid.  Lord  E^eDborough(]) 
gave  ills  opinion  to  the  contrary ;  and  that  has  never  since  been  qaes- 
tioned."  (2) 

A  disinclination  exists  to  extend  the  doctrine  of  estoppels  in  con- 
sequence of  its  tendency  io  prevent  the  investigation  of  truth  (8);  sod 
where  a  party  has  assumed  a  particular  character  as  i^elonging  to  another 
person,  his  conduct  and  language  have,  in  general,  not  been  deemed  con- 
clusive against  him,  though  they  may  be  often  used  Wi  primd /€teie  endioitB 
against  him.  (4) 

An  entry  at  the  custom-house  in  the  names  of  a  firm  b  not  oondoiife 
against  the  person  making  the  entry,  except  as  between  him  and  the 
crown  (5);  a  person  is  not  concluded,  as  to  the  amount  of  his  property, 
by  an  oath  taken -before  commissioners  under  the  property  tax  aets(6);  mm! 
an  insolvent's  omission  of  a  particular  debt  in  his  schedule,  to  which  hems 
sworn,  will  not  preclude  him  from  afterwards  recovering  the  debt.  (7) 

Where  an  admission^  that  a  person  has  become  bankrupt  is  made  id  die 
course  of  a  transaction  with  third  persons,  the  bankrupt  is  not  thereby 
estopped  from  showing  in  an  action  against  the  assignees,  that  hehoBWi 
become  bankrupt  (8) ;  nor  is  he  precluded  from  disputing  the  fiat  by  sa^ 
.rendering,  or  by  petitioning,  to  enlarge  the  time  for  surrender (9),  or  bjr 
Slaving  applied  to  a  commissioner  to  appoint  an  official  assignee  for  invei- 
.tigating  the  petitioning  creditor's  debt,  &c^lO) 

Indirect  admissions  are  those>  wherein  the  existence  and  truth  of  the  fact 
to  be  proved  is  assumed  in  the  expressions,  which  are  given  in  endeoee. 
The  principle  upon  which  such  declarations  are  evidence  is^  that,  when 
accompanying  the  act  done,  and  tending  to  explain  it,  Uiey  are  part  ofib^ 
res  gestOy  and  therefore  admissible.  ^11) 

If  a  person  be  seen  felling  timber  in  a  wood,  it  is  primd  facie  evidence 
that  he  is  the  owner  of  it ;  and,  therefore,  any  thing  that  he  says,  at  that  or 
any  other  time,  as  to  any  one  else  being  the  owner  of  it  is  evidence,  {li) 

If  the  landlord  reserve  a  right  of  entry  for  an  assignment  or  an<hf- 
letting  of  the  property  by  his  tenant,  and  a  person  be  found  thereon,  the 
declarations  of  that  person  are  primd  fade  evidence  against  the  lenaee  of 
an  under-letting.  (18) 

An  admission  by  a  defendant,  that  a  third  person  has  become  banhrup^ 
as  where  an  auctioneer  advertised  for  sale  "  the  property  of  J.  S.,  s  baDk- 
rupt,"  is  evidence  of  the  title  of  the  assignees  in  an  action  by  them  against 


(1 )  GoWs  V.  Gututon,  4  Camp.  381. 

(2)  Watwn  v.  Waee^  5  B.  &  C  153. 
Mercer  v.  WiMe,  3  Esp.  N.  P.  C.  S2K 

(3)  Rtx  ▼.  Lvbbenham  ( InhtJb,  of),  4  T.  R. 
254.  Wigbtv.  67.  Xt'Ae  ▼.  Rogtre,  6  Esp. 
N.  P.  C.  20.  Pweoek  v.  Harrit,  10  East, 
105.    Radford,  q.  t  v.  M^Intoth,  3  T.  R.  632. 

(4)  Smith  V.  Taylor,  1  N.  R.  210. 

(5)  EQiM  V.  Watson,  2  Stark.  453. 

(6)  Rex  T.  Oarke,  8  T.  R.  220. 


<7)  Hart  v.  Newman,  3  Camp.  19. 

(8)  ffeane  v.  Rogers,  9  B.  ft  C.  577. 

(9)  Mercery,  lf»»e.  S  Esp.  N.  P.  C  ««• 

(10)  Munk  V.  Ctark,  2  Bing.  N.  CM9- 

(11)  Avesonr,  Kinnaird  (Lord),  6»* 

188.     2  Smith,  286.  „^ 

(12)  I>oeei.Stanslnayr.Ariwrigkt,5i^«' 

P-  575.  ,  p^ 

(13)  Doe  d.  Hindh  y.  RiOariff  5  MP- 
N.  P.  C.  4. 
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the  auctioneer  (1),  and  such  an  admission  is  evidence  on  a  plea  denying     Admissions. 
the  title  of  the  assignees.  (2) 

An  undertaking  by  an  attorney  on  the  record,  to  appear  for  two  persons  Joint  owner- 
described  in  the  undertaking  as  joint  owners  of  a  ship,  is  evidence  of  joint  "  ^^' 
ownership.  (3) 

In  an  action  against  the  acceptor  of  a  bill  of  exchange^  his  attorney  Acceptance  of 
gave  notice  to  produce  «*  all  papers  relating  to  a  bill "  (described  as  in  the  ^jhanee?*' 
declaration)  **  accepted  by  the  defendant,"  this  notice  to  produce,  was  by 
Chief  Justice  Abbott  held  to  furnish  primd  facie  evidence  of  the  defendant's 
acceptance  of  the  bill.  (4). 

**  Any  recognition  of  a  person  standing  in  a  given  relation  to  others,  i^  Imtlibd  Ad- 
primd  facie  evidence  against  the  person  making  such  recognition,  that  that  >'>**^<>^^ 
relation  exists."  (5). 

It  is  allowable  to  give  evidence  of  written  or  verbal  statements,  or.  of 
acts  done  by  others,  which  a  party  to  be  affected  by  them  is  proved  to.  have 
seen  or  heard,  and  thus  to  use  the  conduct,  expressions,  or  demeanour  of 
the  party,  as  evidence  by  way  of  admission  against  him..(6) 

The  admission  in  some  cases,  though  not  strictly  an  estoppel,  is  con-  KecogQition  of 
elusive :  thus,  if  B.  have  dealt  with  A.  as  farmer  of  the  post-office  dujties,  P'*^^  ^*<*^ 
it  is  evidence  in- an  action  by  A.  against  B.  to  prove  that  he  is  such  farmer.  (7) 

In  an  action  by  the  clerk  of  the  trustees  of  a  turnpike  road,  brought 
against  one  of  the  trustees,  the  fact  that  the  plaintiff  had  acted  as  clerk, 
and  that  the  defendant  had  acknowledged  him  as  such,  is  evidence  of  the 
plaintiff  "s  employment  (8) 

*'  In  the  case  of  all  peace  officers,  justices  of  the  peace,  constables,  &c  it 
is  sufficient  to  prove,  that  they  acted  in  those  characters,  without  producing 
their  appointments,  and  that  even  in  the  case  of  murder."  (9) 

The  suppression  of  some  of  a  series  of  documents  admitted  to  be  in  the  pos-  Suppression  ol 
session  of  the  party  who  produces  the  others,  is  evidence,  that  the  documents 
withheld,  afford  inferences  unfavourable  to  that  party  who  withholds  them.  (10) 

If  a  landlord  forbear  from  acts  of  ownership,  and  neglect  to  interpose.  Forbearing 
while  his  tenant  exercises  such  acts,  or  incurs  expenses  in  buildings  or  alter-  ^^  "*^  °^ 

,  r       L     •  ownorshipv 

ations  inconsistent  with  a  title  afterwards  claimed,  it  is  evidence  for  the  jury 
in  the  nature  of  an  admission  (1 !)» that  the  landlord  meant  to  be  bound  by 
such  acts. 

In  an  action  brought  to  recover  back  notes  delivered  to  the  defendant  Where  admis- 
by  the  plaintiff,  the  plaintiff  proved,  that  the  defendant,  who  was  the  ex-  "^^"^^ 
ecutor  of  W.,  had  questioned  the  plaintiff  as  to  her  having  possession  of  prove  the  gift 
some  property  belonging  to  W.,  and  that  the  plaintiff  handed  over  the  notes  ®^  property 

(1)  MaUbjf  V.  ChrigHe,  1  Esp.  N.  P.  C.  (8)  Pritchard  v.  Wialker,  3  C.  &  P..  21 2. 
S40.  cit,  16  East,  193.  (9)  Pw  Buller  J.  in  Berryman  v.  Wise,  4 

(2)  hufliM  V.  Spenee,  1  G.  M.  &  R.  432.  T.  R.  366. 

(3)  ManhaU  y,  CHff,  4  Camp.  133.     Bex  (10)   Oven  v.  FUteky  2  &  &  S.  606. 

V.  ruher,  Cald.  135.  (11)  Doe  d,  Winehkyy,  Pyt,  lEsp.N.P.C. 

(4)  HoU  V.  Squire,  R.  &  M.  282.  364.    Stanley  (Bart.)  v.  WkiU,  14  East,  332. 

(5)  P0r  Lord  EUenborough  in  Dieknuoa,  Jarrett  v.  Leonard,  2  M.  &  S.  265.  Morris 
V.  Coward,  1  B.  &  A.  679.  IngHt  v.  S^fenee,  v.  Burdett,  1  Camp.  218.  Doe  d.  Sheppard 
1  C.  M.  &  R.  432.,  vide  James  v.  Birn,  2  S.  v.  Allen,  3  Taunt.  78.  HoUis  v.  Goldfinch,  1 
&  S.  606.  B.  &  C.  222.     Neale  d.  Leroux  v.  Parkin, 

(6)  Pbillipps*  Ev.  372.  1   Esp.  N.  P.  C.  229.      Sud  v.  Priekett,  2 

(7)  Radford,  q.  t.  v.  Mcintosh,  3  T.  R.  632.  SUrk.  471 .  Jones  v.  Williams,  2  M.  &  W. 
/Vacodlv.iram«,10£ast,104.  Crossv.Kaye,6  327. 

T.R.663.,sedvide£'!ni<Av.  7a^/br,lN.R.211. 
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to  the  defendant,  stating  that  the  deceased  had  given  them  to  her — the  de- 
fendant did  not  deny  the  statement,  but  had  no  means  of  knowing  its  truth 
or  falsehood :  — It  was  held,  that  the  declaration  of  the  plaintiff  was  eTidenoe 
to  go  to  the  jury  in  her  favour,  Mr.  Justice  Patteson  observing,  <*  As  to 
the  question,  whether  the  declaration  was  evidence^  I  allow  that  there  is  a 
difference  between  the  cases  where  a  party  to  the  cause,  by  proving  an 
admission  of  the  opposite  party,  lets  in  the  latter  to  shew  the  whole  that 
took  place,  and  cases  where  the  party  attempts  to  make  his  own  declaration 
evidence  in  the  first  instance.  But  here  Mrs.  Hayslep  was  obliged  to  shew 
how  the  defendant  had  obtained  possession  of  the  money,  and.  she  might 
give  evidence  of  what  she  herself  said  at  the  time  as  a  part  of  the  trans- 
action ;  and  that  being  before  the  jury,  it  cannot  be  said  that  they  were  not 
entitled  to  give  it  consideration.  The  defendant  having  asked  her  how 
she  obtained  the  money,  did  not,  in  terms,  deny  the  truth  of  her  answer; 
but  he  retained  the  money,  and  thereby,  perhaps,  shewed  that  he  did  not 
acquiesce  in  her  account.  There  was  however,  upon  the  whole  transaction, 
evidence,  though  of  very  trifling  weight,  to  go  to  the  jury ;  and  there  were 
circumstances  which  supported  the  plaintiff's  statement  I  think  the  ver- 
dict should  not  be  disturbed."  (1) 

Payment  of  money  is  evidence  against  the  payer  of  the  title  of  the  party 
receiving  it,  but  is  not  evidence  against  the  receiver  that  the  payer  was  the 
party  bound  to  pay  it.  (2) 

"  If  an  agent,  employed  to  receive  money,  and  bound  by  his  duty  to  his 
principal  from  time  to  time  to  communicate  to  him,  whether  the  money 
is  received  or  not,  renders  an  account  from  time  to  time,  which  contains 
a  statement  that  the  money  is  received,  he  is  bound  by  that  account^  unless 
he  can  shew  that  that  statement  was  made  unintentionally,  or  by  mbtake."(3) 
Entries  signed  by  a  deceased  agent,  but  not  in  his  handwriting,  but  by 
which  such  agent  charges  himself^  are  receivable  in  evidence  (4) ;  **  be- 
cause as  they  are  signed  by  the  agent,  it  is  exactly  the  same,  as  if  they  were 
in  his  handwriting.'* 

Where  the  defendant  (in  an  action  at  the  suit  of  the  assignee  of  a  bank- 
rupt) had  attended  a  meeting  of  the  commissioners,  and  exhibited  the 
account  between  him  and  the  bankrupt,  and  afterwards  made  a  part  pay- 
ment to  the  plaintiff  on  that  account :  —  It  was  held,  in  an  action  for  the 
balance  remaining  due,  that  this  was  primd  facie  evidence  as  against  the 
defendant,  that  the  plaintiff  was  assignee,  and  that  it  was  not  necessary  to 
produce  the  proceedings  under  the  commission,  the  defendant  not  having 
given  notice  of  his  intention  to  dispute  the  bankruptcy.  (5) 

In  an  action  for  slandering  the  plaintiff,  who  was  an  attorney^  charging 
him  with  being  a  swindler,  and  threatening  that  he  would  have  him  struck 
off  the  roll  of  attorneys :  —  It  was  held,  that  such  threats  amounted  to  a  dis- 
tinct acknowledgment  by  the  defendant,  that  the  pliuntiff  was  an  attorney.  (6) 


(1)  Haydep  v.  Gymer,  1  A.  &  £.  165. 

(2)  Jama  y.  Bi(m^  2  &  &  S.  606. 

(3)  Per  Bayley  J.  in  Shaw  v.  PicUm,  4  B. 
&  C.  729.,  vide  ttiam  pott,  1622. 

(4)  Per  Tindal  C.  J.  in  Doe  d.  Lichfield 
(Earl)  V.  Stacey,6C.  &  P.  139. 

(5)  Dickinson  v.  Coward,  1  B.  &  A.  677. 
Inglia  v.  Spence,  1  C.  M.  &  R.  432.,  vide 
etiam  Clarke  y.  Clarke^  6  Esp.N.P.  C.  61. 
Like  V.  Howe^  ibid.  20.     Mercer  v.  Wise,  3 


ibid.221.  Ptipev,  Monk,2C.&P.ll2,  Matt 
V.  MiUs,  3  ibid.  197.  Crojton  v.  PboUy  1  B. 
&  Ad.  568.  Rex  ▼.  Barnes,  I  Stark.  243. 
Walker  V,  BumeBj  Doug.  317.  Hacilamdr, 
Cook,  5  T.  K.  655.,  post,  1626. 

(6)  Berryman  v.  Wise,  4  T.  R.  366. 
Pearce  v.  Whale,  5  B.  &  C.  39.,  vide  etiam 
Combe  t.  Pitt,  S  Burr.  1586.  Ripg  ▼.  Cwr- 
genven,  2  Wils.  395.  Snuth  ▼.  Taylor,  1  N.  B. 
196. 
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In  Beauchamp  v.  Parry  {I)  it  was  held,   that,   in  an  action  by  the     Admissiomb. 
indorsee  against  the  maker  of  a  promissory   note,  declarations  of  the  Bills  of  Ex^ 
payee^  not  uttered  at  the  time  of  making  the  note,  are  not  evidence  to  chamok  (Pa&- 
prove,  that  the  consideration  for  the  note  was  money  lost  at  play,  unless  "■*  *®)' 
it  be  previously  shewn,  that  the  indorsee  is  identified  in  interest  with  the 
payee,  as  by  having  taken  the  note  after  it  was  due,  or  without  any  con- 
sideration ;  Mr.  Justice  Parke  observing,  <<  The  plaintiff  does  not  claim  Judgment  of 
by  the  title  of  the  indorser  of  the  note.    He  has  a  title  of  his  own  as  ^l^l^^^'seau^ 
indorsee.    He  ought  not,  therefore^  to  be  affected  by  the  declaration  of  dbmp  t.  Tarry, 
the  indorser*    If  the  declarations  were  part  of  the  illegal  transaction  itself, 
as  in  Kent  v.  Lowen  (2)^  where  the  evidence  given  was  the  declaration  of 
0]|e  of  the  parties,  made  at  the  time  of  the  contract,  the  case  might  be- 
different.     There  the  evidence  admitted  was  proof  of  the  contract" 

It  seems  that  a  party  accepting  a  negociable  instrument  is  precluded 
from  disputing  the  handwriting  of  the  drawer ;  and  although  he  may  iu: 
general  dispute  the  handwriting  of  the  indorser,  yet  where  the  drawer  is  a 
fictitious  person,  the  acceptor  is  bound  to  pay  to  the  signature  of  the  same 
person  that  signed  for  the  drawer..  (3) 

'<  In  actions  against  clergymen  for  non  residence,  it  is  reasonable,  that  Clxrgtmem». 
the  acts  of  the  defendant  as  parson,  and  his  receipt  of  the  emoluments  of 
the  church  should  be  evidence  against  him  that  he  is  parson,  without  call- 
ing upon  the  plaintiff  to  prove  the  defendant's  title  formally .''(4) 

In  an  action  for  penalties  against  a  collector  of  taxes,  proof  of  his  col-  Collxctok  ov 
lecting  the  taxes  is  sufficient  evidence  of  his  being  collector,  thjough  his  '^^^'^ 
appointment  is  by  warrant  under  an  act  of  parliament  (5) 

If  a  tradesman  make  out  an  account  for  goods  sold  in  the  name  of  a  par-  Dutor  ai^b 
ticular  person,  it  may  be  assumed,  that  they  were  furnished  upon  the  credjit  CMMToa. 
of  such  person,  unless  it  appear  that  the  credit  was  given  to  another.  (6) 

An  admission  of  a  debt  not  being  due,  was  held  to  arise,  where  the  Insolvent  omiu 
plaintiff  had  taken  the  benefit  of  the  Insolvent  Act,  and  had  not  inserted  **^\***.™!f.'^ 
the  debt  in  question  in  his  schedule.  (7)  schedule  of 

Where  an  account  for  goods  sold  is  settled,  and  the  party  gives  a  bill  for  goods  sold  anct 
the  amount,  in  an  action  on  it,  the  party  cannot  go  into  evidence  to  impeach  ^^^^^ 
the  charges  in  the  account  (8);  because  ''  the  giving  of  the  bill  must  be 
taken  as  conclusive  evidence  of  the  sum  due  at  that  time.*' 

In  an  action  for  tolls,  where  the  defendant  had  accounted  with  the  Payment  of 
plaintiff,  and  received  credit  from  him  as  collector  of  certain  turnpike  tolls,  ^ii*,ej!Ji°®'' 
but  who  had  not  been  legally  appointed :  —  It  was  held,  that,  <*  as  the  de-  appointed, 
fendant  had  recognised  the  title  of  the  party  with  whom   he  had  ac- 
counted''(9),  he  could  not  be  permitted  to  dispute  such  party's  title  to 
recover  the  balance  of  the  account. 

(1)  1  B.  &  Ad.  91.  (7)  iVfcAoOff  V.  Downei,  1  M.  &  Rob.  13.. 

(2)  1  Camp.  177.  vide  etiam  Ntuh  v.  Turner,  1  Esp.  N.  P.  C. 
(S)  Cooper  v.  Meyer,    10  B.  &  C.  468.     217.      Soloman  ▼.  Turner  (Bart,),  1   Stark. 

Robinaon  v.  Yarrow,  7  Taunt.  455.  51 . 

(4)  pier  Chamhre  J.  in  Smith  v.  Taylor,  (8)  Per  Lord  Kenyon  in  Knox  v.  JFhaHey^ 
1 N.  R.  210.  Bevan,  q,  t.  v.  WUUame,  3  T.  R.  1  Esp.  N.  P.  C.  1 59.,  et  Yide  Baam  v.  Ches^ 
635.  n.  (a.^     Rex  i.  TbpAom,  4T.  R  126.  wy,  1  Stark.  192. 

(5)  Ligter,  q.  t.  v.  Priedly,  Wightw.  67.  (9)  Diet.  Lord  Ellenborough  in  Peacock 

(6)  Starry,  Scott  {Bart.),  6  C.k  P.  24U     ▼.   Harris,    10  East,    106.       Dickinton    v. 
Thonuon  ▼.  Davenport,  9  B.  &  C.  86.,  post,     Coward,  1  B.  &  A.  679. 
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Upon  an  indictment  for  embezzlement  against  a  letter  carrier,  proof 
that  he  acted  as  snch,  was  held  sufficient,  without  shewing  his  appoint^ 
ment(l) 

On  an  information  against  a  military  officer  for  false  mustersy  he  will 
be  bound  by  the  description  he  gives  of  himsdf  in  such  returns,  and  diiect 
evidence  of  his  appointment  (2)  is  not  essentialiy  requisite. 

In  Doe  d.  Stoeetland  v.  WMer  (3)  admissions  by  a  mortgagor  made 
after  he  had  parted  with  his  interest  by  a  settlement,  were  held  not  to  be 
admissible  on  behalf  of  a  mortgagee  afl^r  the  death  of  the  mortgagor,  to 
shew  that  the  money  had  actually  been  advanced  on  the  mortgage^  the 
mortgagee  seeking  to  avoid  the  settlement  as  being  voluntary;  Mr.  Jastioe 
Littledale  observing,  ^*  The  evidence  in  question  might  have  been  good 
as  against  Hill  himself,  but  cannot  be  admitted  to  affect  the  interest  of 
third  persons  under  this  settlement  For  that  purpose,  there^should  have 
been  ..proofs  of  an  actual  advance  of  money  by  the  mortgagee  to  HiU.  The 
payment  by  the  brother,  and  the  other  facts  proved  as  to  him,  amount  to 
nothing  more,  ultimately,  than  evidence  of  Hill's  declarations  It  does 
not  follow  from  the  payment  of  lOCM.,  that  any  further  sum  had  ever  been 
advanced.;  and  if  the  only  sum  ever  advanced  was  paid  off,  the  mortgagee 
would  no  longer  stand  in  the  situation  of  a  purchaser  for  valuable  consider- 
ation, as  against  whom  a  prior  voluntary  settlement  would  be  void." 

Payment  of  tithes  by  the  defendant,  a  parishioner,  isprimdfaeie  evidence 
against  him  of  the  rectors  title.  (4) 

Where  a  person  has.  held  himself  out  to  be  a  partner  to  a  particular  indi- 
vidual, or  under  such  circumstances  of  publicity,  that  it  may  be  presumed 
that  the  individual  acted  on  the  faith  of  his  being  a  partner,  he  will  be  pre- 
cluded from  disputing  his  liability  as  a  partner.  (5)  Thus,  <<  where  a  person 
allows  his  name -to  remain  in  a  firm,  either  exposed  to  the  public  over  a  shop 
door,  or  to  be  used  in  printed  invoices  or  btlb  of  parcels,  or  to  be  pub- 
lished in  advertisements,  the  knowledge  of  the  party  that  his  name  is  used, 
and  his  assent  thereto,  is  the  very  ground  upon  which  he  is  estopped  -from 
disputing  his  liabilities  as  a  partner/'  (6) 

In  Smkh  v.  Taylor{^)y  which  was  for  defamation,  the  plaintiff  averred 
that  he  was  a  physician,  and  exercised  the  profesMon,  and  that  the  words 
were  spoken  concerning  him  as  a  physician.  The  words  did  not  impute 
want  .of  qucdifioatUm  by  degree,  but  only  want  of  €hUl  in  practice,  and  diat 
the  defendant  called  the  plaintiff  '<  Dr.  S."  when  he  spoke  the  words ;  and 
further,  the  defendant  as  an  apothecary  had  followed  the  directions  of  the 
plaintiff  as  a  physician,  in  the  business  out  of  which  the  cause  of  action 
arose.  These  < circumstances  were  considered  by  two  of  the  judges,  against 
the  opinion  of  the  other  two,  as  sufficient /Trtind^acte  evidence  of  the  plain- 
tiff's qualification. 

A  person  who  has  described  himself  as  a  physician  cannot  afterwards 
piaiatain  an  actiQn  fgr  fees.  (8)    If  a  man  hold  out  a  woman  as  his  wife,  he 


(1)  BorrtU*»  coMt,  6  C.  &  P.  124. 
;    (2)  JZexy.Gardn^r,  SCamp.  51a. 

(3)  1  A.  &  £.  733. 

X4)   Chapman  v,  Bear4i  3  Anstr.  942. 

(5)  Dickinson  v.  Falpy,  10  B.  &  C  140. 
Guidon  ▼.  Robsouy  2  Camp,  902,,  ri(ie  Himm 
fjo^t,  1629. 


(6)  Per  Tindal  C.  J.  in  Fox  ▼.  CKftm,  6 
Bing.  794.     Newtome  ▼.  Coisg,  3  Camp.  617. 

(7)  IN.  R.  196. 

(8)  Charley  ▼.  Bolcot,  4  T.  B,  317.    Lift- 
combe  V.  HolmeBf  2  Camp.  441 . 
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cannot  set  up*  as  a  defence  to  an  action  for  necessaries  that  she  was  not  his     Adkusioks. 
wife.  (1)  ' 

A  tenant  cannot  dispute  his  landlord's  title ;  but  the  tenant  is  not  pre-  Tikamt. 
eluded  from  shewing,  that  his  landlord's  title  is  determined  either  by  act  of 
laW|  or  his  own  act,  or  efflux  of  time.  (2) 

A  lessee  who  executes  the  counterpart  of  a  lease,  cannot  dispute  its 
admissibility  in  evidence,  or  impeach  its  validity,  upon  the  ground  of  the 
original  not  being  propeily  stamped.  (3) 

A  notice  to  quit  at  a  certain  time  is  primd  facia  evidence,  that  the  tenancy 
commenced  at  that  period,  if  the  notice  was  served  personally  upon  the  ten- 
ant, and  if  he  made  no  objection  at  the  time  of  quitting  mentioned  in  the 
notice.  (4)  But  "  if  ^e  tenant  cannot  or  does  not  read  the  notice  in  the 
presence  of  the  person  who  serves  it  upon  him,  it  must  go  for  nothing."  (5) 

Admission  will  not  be  implied,  if  the  words  imply  a  charge^  that  the  plain-  Admuuons 
tiff  was  not  qualified  to  act  in  the  particular  character  which  he  assumed:  ^^  imfuxd. 
the  qualification  ought  to  be  proved ;  and  it  will  not  be  sufficient  to  shew 
his  acting  in  that  capacity.  (6) 

The  deposition  of  a  witness,  taken  in  a  criminal  proceeding  before  a  Depositions  he- 
magistrate  in  the  presence  of  the  party  there  charged,  is  not  admissible  iu  ^^®  magis- 
another  proceeding  against  that  party,  on  the  ground  th%t  he  was  present, 
because  the  person  charged  has  not  the  same  facility  of  '*  interposing  when 
and  how  he  pleases  as  be  would  in  a  common  conversation,"  and  '<  the  same 
inferences  therefore  cannot  be  drawn  from  his  silence  or  his  conduct."  (7) 

Accounts  of  the  receipts  of  tolls  of  a  market,  signed  by  a  person  since  Receipts  of 
deceased,  styling  himself  managing  clerk  of  a  deceased  steward  of  the  ^^ 
claimant's  ancestor,  are  not  evidence  of  title,  although  such  accounts  are 
found  among  the  family  muniments.  (8) 

Evidence  of  concessions  made  for  the  purpose  of  settling  matters  in  dis-  Admissions 
pute  is  not  admissible.  (9)  durihoTrkatt 

The  essence  of  an  offer  of  compromise  is,  that  the  party  making  that  ^r."  "" 
offer,  is  willing  to  submit  to  a  sacrifice,  and  to  make  a  concession  (10);  and  a 
letter  sent  by  a  debtor  to  a  creditor,  respecting  a  debt,  which  contains  in  the 
introductory  part,  these  words,  '*  which  is  not  to  be  used  in  prejudice  of  my 
rights  now  or  in  any  future  arrangement  that  may  be  made  or  instituted," 
cannot  be  given  in  evidence  in  an  action  for  the  debt  for  the  purpose  of 
taking  the  case  out  of  the  Statute  of  Limitations.  (11) 


(1)  i{o»ijwMT.iVaA<m,]Camp.845.  WaU 
won  ▼.  Tkrelkeld,  2  Esp.  N.  P.  C  637.  Munro 
Y.  De  Ckemmtt,  4  Camp.  215. 

(2)  Eiu^lamdd.  Sybumv.  Shde,4T.  R.  682. 
mUs.Saunder$,2Biag.U2.  4B.&a529. 

(3)  PamlT.  Meek,  2  Y.&  J.  116. 

(4)  Doe  d.  Oargiea  (Bart.)  ▼.  Forster,  13 
East,  405.  Doe  (Leuee  of)  t.  Leicester^  2 
Taunt  109.  Doe  d.  Baker  v.  WoonOneeU,  2 
Camp.  559.  Doe  d.  Rogere  ▼.  CadwaUader, 
2  B.  &  Ad.  473.  Doe  d.  Whitaker  v.  Hales, 
7  Bing.  322.  Doe  d.  Brierly  ▼.  Pabner 
(Bart),  16  East,  5.S.  Goodright  d.  Charter 
▼.  Cordment,  6  T.  R.  219. 

(5)  Per.  cur.  in  Thamat  d.  Jonee  v.  Thomas, 
2  Camp.  647.  Doe  d.  Clargee  {Bart,)  v. 
Foreter,  13  East,  405. 

(6)  Smith  V.  Taylor,  1  N.  R.  204.  207. 


ilfotfesv.T^oni<0%8T.R.  303.  Picl^fbrdy. 
GtUeh,  ibid.  305.  a.  CoUim.  v.  Carnegie,  1 
A.  &  E.  703. 

(7)  iV  Parke  J.  in  Jfeba  y.  Andrews,  M. 
&  M.  337.  Child  t.  Grace,  2  C.  &  P.  193. 
Finden  v.  Westlake,  M.  &  M.  461 .  Rex  v. 
Appleby,  3  Stark.  33. 

(8)  De  Rutzen  y.  Farr,  5  N.  &  M.  617. 

(9)  Gregory  y.  Howard,  3  Esp.  N.  P.  C.  1 1 3. 

(10)  Thompson  y.  Austen;  2  D.  &  R.  358. 

(11)  Cory  y.  Bretton,  4  C.  &  P.  462. 
Turner  y.  Railton,  2  Esp.  K.  P.  C.  474. 
Bull.  N.  P.  236.  Harmon  y.  Vanhaiton,  2 
Vern.  717.  Gregory  y.  Howard,  3  Esp. 
N.  P.  C.  1 13.  WaJdridge  y.  Kennison,  1  ibid. 
143.  Turton  y.  Benson,  1  P.  Wms.  497. 
Hm  y.  EUiott,  5  C.  &  P.  436.  Rouse  y. 
Redwood,  I  Esp.  N.  P.  C.  155. 
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Competencj  o£ 


UneonditiaQal 
offers  of  com- 
prunme* 


Where  an 
agreement  has 
heea  finally 
concluded. 


AdmisBion  of 
handwriting. 


Where  a  debtor,  being  in  prison,  wrote  to  the  town  agents  of  his  crediton* 
attorneys,  requesting  them  to  send  a  confidential  clerk  to  hin^  with  whom 
he  might  communicate  on  the  subject  of  his  orators'  claims : — It  was  held, 
in  an  action  by  the  creditors  to  recover  the  claim,  that  what  the  debtor  said 
to  the  person  who  went  to  him  in  consequence  of  his  letter  was  receivable 
in  evidence,  even  though  the  subject-matter  of  the  communlcatioo  was  an 
offer  of  ten  shillings  in  the  pound.  ( I )  And  in  Turner  v.  BaiUon  (2}  it  was 
decided,  that  the  plaintiff  might  call  the  former  attorney  for  the  defendant, 
to  prove  an  offer  by  him  on  the  part  of  his  client  to  settle  the  account,  and 
to  pay  a  sum  of  money  as  due  to  the  plaintiff. 

Where  a  communication,  without  prejudice,  had  taken  place  between  tbs 
attorneys  of  the  plaintiff  and  defendant,  and  the  plaintiff's  attorney  three 
months  afterwards  called  on  the  defendant  to  explain,  why  an  earlier  answer 
was  not  given  to  a  proposition  made  in  the  course  of  the  prior  eommiuu- 
cation,  it  was  adjudged^  that  the  evidence  which  passed  on  the  second  oc- 
casion was  inadmissible.  (3) 

In  Gainsfard  v.  Grammar  (4)  where  it  appeared,  that  A.,  having  a  de- 
mand upon  B.,  B.,  before  A.  commenced  his  action,  employed  C.  his  attor- 
ney to  make  certain  propositions  to  A.  upon  the  matters  in  difference 
between  them :  -i-  It  was  held,  that  C.  could  not  be  examined  as  to  what 
B.  sud  upon  the  occasion,  for  this  was  to  be  considered  as  a  privileged 
communication  between  attorney  and  client ;  but  what  C.  said,  when  he 
made  the  propositions  to  A.  was  good  evidence  against  B.,  without  further 
proof  of  C.  being  authorised  by  him,  than  the  fact  of  C.  being  his  attorney. 

An  attorney  is  bound  to  give  evidence  of  a  statement  made  by  him- 
self to  the  adverse  party  by  the  direction  of  his  client.  (5) 

An  offer  of  a  specific  sum  by  way  of  compromise  is  admissible  in 
evidence,  unless  accompanied  with  a  caution,  that  the  offer  is  confi-"^ 
dential.(6) 

The  fact  of  a  person  having  made  an  offer  to  compromise  a  suit,  is  some- 
times evidence,  although  an  inquiry  into  the  terms  offered  may  be  im- 
proper. (7) 

Where  an  agreement,  though  purporting  to  be  a  compromise,  has  been 
finally  concluded,  as  where  it  has  been  signed  by  the  parties  and  exe- 
cuted (8),  it  is  evidence,  and  cannot  under  any  circumstances  be  ccmsidered 
as  an  inchoate  attempt  to  compromise. 

An  admission  of  handwriting  made  by  the  defendant,  pending  a  treaty  for 
compromising  the  suit,  is  evidence  against  him  (9) ;  and  admissions  before 
an  arbitrator  are  likewise  evidence.  (10)  -* 


(1)  nm  V.  EUioti,  5  C.  &  P.  4S6. 

(2)  2  Esp.  N.  P.  C.  474. 

(3)  Per  Lord  Abinger  in  CoBhu  v.  Wright, 
Midland  Spr.  Cir.  1837,  cit  Phillipps*  £v. 
366.  n. 

(4)  2  Camp.  9. 

(5)  Sipon  ▼.  Daviesy  2  N.  &  M.  310. 

(6)  JfaUace  v.  Small,  M.  8c  M.  446. 

(7)  Harding  v.  Jones,  Phillipps*  Ev.  367. 
cit,  1  Tyrw.  &G.  135 


(8)  Froytdl  v.  Lemefyn,  9  Price,  ISS. 
128. 

(9)  Widdridge  ▼.  Kennison,  I  Esp.  K.  P.  C. 
143. 

(10)  Doe  y.  Evans,  3  C.  &  P.  220.  WeU^ 
lake  V.  CoUard,  Bull.  N.  P.  236.  SUtdt  ▼. 
Bitchannan,  Peake's  K.  P.  C.  8.  JTarman 
T.  Fanhatton,  2  Vern.  717.  T^trton  ▼.  Ben» 
son,  1  P.  Wms.  497.  Gregory  ▼.  Beward, 
3  Esp.  N.  P.  C.  113. 
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II.   Written  Admissions,  Writtbk  Ad- 

By  Reg.  Gen.  H.  T.  4  Will  4.,  a  judge  at  chambers  has  power,  with      "'°  "* 
eonsenty  to  order  the  admission  of  documents.  j^^  ^   ^ 

Where  a  judge  ordered  a  party  to  admit  a  deed^  called  in  the  order  a  t.  4  WiU.  4. 
«  counterpart ;"  and  on  production  at  the  trial  it  proved  to  be  an  original 
lease  stamped  as  a  counterpart,  the  party  was  nevertheless  held  bound  by 
the  order.  (1) 

Conflicting  decisions  have  been  made  as  to  the  necessity  of  giving  notice  Neoosity  of 
to  produce  instruments,  the  contents  of  which  have  been  admitted.  giving  notice 

In  Earle  v.  Picken  (2)»  where  a  witness  was  asked^  whether  he  had  not  stniments,  the 
heard  the  defendant  say,  that  an  individual  named  had  agreed  to  give  a  contents  of 
certain  sum  of  money  for  the  estate  in  question^  Mr.  Justice  Parke  observed,  j^^  admitted, 
upon  an  objection  being  taken  to  the  question,  **  that  what  a  party  says  is 
evidence  against  himself,  as  an  admission,  whether  it  relate  to  the  contents 
of  a  written  paper,  or  to  any  thing  else." 

So,  likewise^  where  the  defendant  put  in  evidence  the  answer  of  a  plaintiff 
to  a  bill  in  equity,  in  which  answer^the  plaintiff  stated^  that  he  had  conveyed 
certain  prepay  by  deeds  of  lease  and  release: — It  was  held,  that  the  answer 
was  evidence  of  the  conveyance,  without  notice  being  required  to  produce 
the  deeds.  (S) 

In  Sewell  v.  Stuhhs  (4)  it  was  held,  that  if  in  conversation  one  party  state 
the  contents  of  a  written,  paper  to  another,  the  latter  may  give  such  declar- 
ation in  evidence,  without  producing  the  paper. 

But,  in  Bloxam  Y.Elsee(S)y  where,  in  order  to  prove  a  partnership  be- 
tween Didot  and  Foudrinier,  whose  assignees  were  plaintiffs  in  the  suit^ 
a  witness  was  asked  by  the  defendant,  whether  he  had  not  heard  Foudri- 
nier say,  that  by  a  deed  between  him  and  Didot  an  interest  belonged  to 
Didot,  Chief  Justice  Abbott  held,  that  a  witness  could  not  be  asked,  "  what 
a  plaintiff  has  said  as  to  the  contents  of  deeds  executed  by  such  plaintiff, 
without  giving  such  plaintiff  notice  to  produce  the  deeds,  or  accounting  for 
their  non  production." 

The  possession  of  documents,  or  the  circumstance  that  a  party  has  access  Admisrion  by 
to  them,  has  been  considered  as  a  ground  for  affecting  persons  with  the  ad-  j^T'^^L!^ 
mission  of  the  facts  stated  in  them. 

Thus,  an  entry  in  the  books  of  the  South  Sea  Company  of  the  minutes  South  Se«Coni- 
of  a  license  granted  by  them,  is  admissible  in  evidence,  as  being  a  declar-  P"^^* 
ation  adverse  to  their  interest,  without  calling  as  a  witness  the  officer  who 
made  the  entry.  (6) 

In  an  action  against  a  tavern  keeper,  it  appeared  that  the  defendant  Qub  books, 
belonged  to  a  dub  which  was  held  at  the  plaintiff's  house,  and  that  in  a 

{   (1 )  Doe  d.  Wright  v.  SmWh  2  M.  &  Rob.  7.  Lowdat,  y.  Watton,  2  ibid.  2S0.    Doe  d.  Dipby 

(2)  5  C.  &  P.  542.  Y.Steelt  3  Camp.  1 15.     Pcumare  v.  Bot^field, 

(S)  Athmore  v.  ifordy,  7  C.  &  P.  504.,  1  Stark.  296.    Gretnwayy,  HiwOey,  4  Camp. 

▼ide  etiam  CaU  (BarL)  v.  Dunning^  4  East,  52.     Gibton  ▼.  Coggon^  2   ibid.  188.     Pat- 

53.     CumUJgkv.  Sefton,  2  East,  183.     Bowles  tenon  v.  Becker,  6  B.  Moore,  319. 

▼.  Z.an^vo;tAy,5T.  R.366.    Sewell  v.  Stvbbs,        (4)  1  C.  &  P.  73.,  vide  etiam  Fox  v. 

1  C.  &  P.  73.     Alderson  v.  Clay,  2  Stark.  Watere',  4  Jur.  555. 

405.     Harvey  v.  Kay  {Bart. ),  9  B.  &  C.  356.         (5)  1  C.  &  P.  558.     R.  &  M.  187. 

Newman  y.  Stretch,  M.  &  M.  338.     Doe  d.         (6)  Hodgmm  t.  JWZarfoa,  4  Taunt  787. 

Waiihmam'y,  MUe$,  I  Stark.  181.     Doe  d. 
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ADXiiuoiri. 


DepoBttions  of 
deceased  per- 
Bcms  under  a 
fiat. 


Partnenhip 
books. 

Corporate 
books. 


Parol  admission 
not  receivable 
to  oontradict 
documentary 
eyidence. 


Where  an  ad- 
misuon  of  re- 
cord, will  not 
dispense  with 
its  proot 


Adjustmknt 
ON  A  Policy. 


room  where  the  club  met,  a  book  used  regularly  to  be  kept  open,  in  wfaich 
the  plaintiflTs  servants  entered  the  articles,  as  they  were  ofdered  by  tk 
members  of  the  club^  who  had  hereby  an  opportunity  of  inspecting  and  0Q^ 
recting  the  account  Lord  Kenyon  admitted  the  book  as  evidence  of  tiie 
delivery,  though  it  was  not  proved,  that  the  servants  who  made  the  entcj 
were  dead^  nor  was  their  absence  accounted  for,  and  only  their  handwritiBg 
was  proved :  —  because  the  daily  account  in  the  book  was  considered  n 
tantamount  to  a  bill  delivered  and  admitted  by  the  defendant.  (1 ) 

In  an  action  by  a  bankrupt  against  his  assignees  to  try  the  validity  of  Us 
fiat,  depositions  of  deceased  persons  taken  under  the  fiat  and  enrolled  bj 
the  assignees,  are  not  evidence  against  them  as  admissions  by  reason  of  the 
enrolment.  (2) 

Although  partnership  books  are  evidence  against  partners  as  beiiig  the 
acts  and  declarations  of  such  partners,  being  kept  under  their  superintend- 
ence, yet  the  books  of  a  corporate  company  are  not  evidence  against  i 
member  of  the  company,  as  entering  into  a  contract  with  the  compaDy;  in 
such  respect  he  is  to  be  regarded  as  a  stranger ;  and  *^  can  be  affected  hj 
no  entry  made  under  orders  from  the  entire  body.**  (S) 

A  parol  admission  appears  not  to  be  receivable  for  the  purpose  of  oontn- 
dieting  documentary  evidence.  Thus,  where  a  person  was  proved  to  be 
seised  of  certain  lands  by  documents  produced  in  the  cause,  his  declantiaiB 
to  the  efiect  that  he  had  a  less  estate  than  a  fee  simple  were  rejected:  tnit 
as  observed  by  Mr.  Justice  Littledale,  *^  in  the  cases  where  such  dedaratzoDS 
had  been  received,  the  declarant's  title  had  rested  merely  on  the  fact  of 
possession."  (4) 

An  admission  in  an  answer  in  Chancery  of  the  execution  of  a  deed  is  onlj 
secondary  evidence,  and  does  not  supersede  the  necessity  of  proving  it  n 
the  regular  way.  (5)  So  also  with  regard  to  matters  of  record  and  jadidii 
proceedings.  (6)  Thus,  in  order  to  prove  the  incompetency  of  a  witoeM  on 
the  ground  of  infamy,  his  own  admission  of  having  been  convicted  is  not 
sufiicient,  and  an  examined  copy  of  the  record  of  his  conviction  most  be 
produced.  (7) 

An  adjustment  on.a  policy,  though  prtmd  facie  evidence  against  a  penoo 
signing  it,  does  not  bind  him,  unless  there  was  a  full  disclosure  of  the  cir- 
cumstances of  the  case.  (8)  An  adjustment  and  the  striking  out  the  name 
from  a  policy  does  not  prove  payment.  (9)  In  cases  of  fraud,  or  vhere 
the  underwriter  is  mistaken  in  the  law,  or  in  a  material  fact,  the  adjustmeot 
has  been  held  not  to  be  conclusive.  (10) 


(1)  WUUie  T.  Adanuon,  K.  B.  Sitt.  after 
M.  T.  1789,  oit  Phillipps'  £▼.  375.,  vide 
etiara  Aldermm  t.  Clay,  \  Stark.  405.  Rag" 
gtit  V.  Muagrame  (^Bart.),  2 C.  &  P.  556. 

(2)  Chambert  v.  Benuuconi,  1  C.  M.  &  R. 
347.  Doe  d.  JVilkim  v.  Cleveland  {Marqueee 
of),  9  B.  &  C.  870. 

(3)  BiUv.  Manchegter  Water  Worki  Comp, 
5  B.  &  Ad.  875.,poff,  1629.  Duntton  v.  Imp. 
Ga$  Comp.  3  ibid.  125.  As  to  the  possession 
of  surrey,  vide  Roe  d.  Brune  v.  Bowlings, 
7  East,  290.  Possession  of  letters,  Hewitt 
T.  Piggott,  5  C.  &  P.  77.  Manorial  rolls, 
Efy  (Dean  and  Chapter  of)  y.  Caldecott,  7 
Bing.  433.    Letters  or  writings  in  possession 


of  prisoners,  Watton't  ease,  2  SUrt  1^ 
JTonw  Tooke*9  case,  25  HoweU'f  SL  1^. 
120.  . 

(4)  Harrison  v.  Moore,  Nott  Spr.  3» 
1837,  cit  Phillipps'  Ev.  365.  „ 

(5)  CaU  {BarL)  v.  Dnnning,  4  ^^ 
Cunlijfe  V.  Sejlon,  2  East,  187.,  sed  «» 
Bowles  y.  Langworthy,  5  T.  R.  Sfifi* 

(6)  ScoU  y.  dare,  3  Camp.  236. 

(7)  Phillipps'  Ev.  365.  ^. 

(8)  Shepherd  v.  Chewier,  1  Camp.  274. 

(9)  Adams  v.  Sanders,  M.  &  M.  373.,  wu 
Beyner  v.  Hall,  4  Taunt.  725.         ^  p  r 

(10)  Christian  y.Coombe,  2  Bsp.f*'^' 
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Admissions  which  a  defendant  would  be  obliged  to  make  in  his  answer     Admissiovb. 
to  a  bill  in  equity  are  evidence.  (1) 


Answxrs 


IW 


And  also  by  way  of  admission,  in  favour  of  a  person  who  was  no  party  ChIk      ** 
to  the  Chancery  suit  (2),  for  the  statements  being  upon  oath,  cannot  be 
considered  as  conventional  merely.    A  mere  voluntary  affidavit  is  evidence  Voluntary  afii. 
as  an  admission  against  the  party  who  makes  use  of  it.  (3)    But  the  ad-  ^^^^ 
missions  in  a  joint  answer  by  the  husband- and  wife  are  no  evidence  against  Husband  and 
the  wife,  such  joint  answer  being  considered  as  the  answer  of  the  husband  ^^^ 
alone.  (4) 

It  is  no  objection  to  the  proof  of  a  mere  admission,  that  it  was  made  under  Compulaiye 
compulsive  process :  thus,  an  answer  to  a  bill  in  Chancery,  filed  against  the  proeeas. 
defendant  by  a  stranger,  may  be  read  against  him  to  show  the  admission  of 
a  particular  fact  (5) 

An  answer  in  Chancery  is  admissiUe  in  evidence  against  a  privy  in  estate,  Agunst  aprivy 
and  the  answer  can  be  read  against  persons  in  occupation  of  pn^perty,  in  in  eatate. 
proof,  that  it  was  the  reputation  of  the  county,  that  the  lands  had  belonged 
to  the  person  making  the  answer.  (6) 

On  a  trial  touching  the  right  to  lands,  decrees  in  Chancery  between  other 
parties  concerning  the  same  lands,  were  held  admissible  in  evidence,  to 
shew  the  character  in  which  the  possessor  enjoyed  the  lands.  (7) 

If  part  of  an  answer  in  Chancery  be  read  in  evidence,  the  other  party  is  Entire  answer 
entitled  to  have  the  whole  read.  (8)  "««*  ^  «»d- 

And  if  on  exceptions  taken,  a  second  answer  be  put  in,  the  defendant 
may  insist  upon  having  that  also  read,  to  explain  what  he  swore  in  his  first 
answer.  (9) 

Where  an  answer  or  depositions  in  Chancery  are  oflPered  in  evidence,  as  IVoduction  of 

to  the  admissions  of  a  party  upon  oath,  or  for  the  purpose  of  contradicting  •'*^«"»  ^'  *^« 

purpoaa  of  con^ 
a  witness,  it  appears  not  to  be  necessary  to  produce  any  of  the  other  pro-  tiadicting  a 

ceedings,  as  the  bill,  answer,  or  decree,  for  the  purpose  of  elucidating  the  witness. 

admission  (10);  although,  in  general,  an  answer  to  a  question  cannot  be 

read,  without  shewing  the  question  to  which  it  relates.  (11) 

But  where  a  bill  of  discovery  had  been  filed,  upon  which  there  had  been 

a  decree  and  order  for  bringing  into  court  certain  letters:  — It  was  held, 

these  letters  could  not  be  read  in  an  action  at  law  between  the  parties  to  the 


(1)  S3aek  V.  Buchannan,  Peake*s  N.  P.  C. 
7.  Bull.  N.  P.  237.  Doe  d.  Digby  r. 
Sted,  3  Camp.  115.  SutMex  (Earl  of)  v. 
Temple,  I  Ld.  Raym.  310.  G^  v.  Exeier 
{Biahi^  of),  5  Bing.  171 .  Grant  ▼.  Jackaon 
(Bart.},  Peake*s  N.  P.  C.  268.  Salter  r. 
Turner  ( Clerk),  2  Camp.  87.  ffodgkineon 
▼.  Wmia,  3  ibid.  401.  Dartmouth  (Coun- 
teu  of)  V.  Schertt,  16  East,  334.  Studdy 
V.  Sandere,  2  D.  &  R.  347.  12  Vin.  Abr. 
Evidence,  93.  [A.  b.  17.],  poet,  1640. 

(2)  Jehmore  ▼.  Hardy,  7  C.  &  P.  505. 
Grant  r,  Jaek$on  (BaH.),  Peake's  N.  P.  C. 
268. 

(3)  Viear^s  eaae,  3  Bae.  Abr.  Evidence, 
(F.)  267.  Saehecerd  ▼.  Sacheverel,  ibid.  272. 
Cameron  v.  Lightfoot,  2  W.  Black.  1191. 
Johuon  ▼.  Ward,  6  Esp.  N.  P.  C.  47.  Bull. 
N.  P.  238.     Rex  v,  James,  1  Shoir.  397. 


(4)  Eleion  v.  Wood,  2  M7I.  &  K.  678. 

(5)  Grant  v.  Jackeon  (BarL),  Peake's 
N.  P.  C.  268. 

(6)  Sueeex  (Earl  of)  t.  Temple,  1  Ld. 
Raym.  310. 

(7)  Davies  d.  Lowndee,  2  Seott,  71.  1 
BSng.  K.  C.  606. 

(8)  Bath  (Earl  of)  t.  Batkereea,  5  Mod. 
9,  Lynch  t.  Clark,  3  Salk.  153.  Gilb.  Et. 
44.,  sed  vide  Sparin  v.  Drax,  cit  Bull.  N.  P 
238. 

(9)  Bex  V.  Carr,  1  Sid.  418.  BulLN.  P 
237.     Gitb.  £v.  40.     Phillipps*  Ev.  357. 

(10)  Dartmouth  (ComUeee  of)  v.  Boberte, 
1 6  East,  334.  Ewer  v.  Amhroee,  4  B.  &  C.  25. 
Salter  v.  Turner  (  Clerk),  2  Camp.  87.  Hody- 
kineon  ▼.  WiUie,  3  ibid.  401. 

(11)  Bex  v.  Picton,  30  Howell's  St  Tr. 
466.     Phillipps*  Ev.  360. 
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Chancerj  suit,  without  first  putting  in  the  bill  and  answer  (1); 

the  answer  might  contain  such  a  contradiction  or  explanation  of  parts  of  the 

letters,  as  might  wholly  neutralise  thdr  effect  (2) 

A  bill  delivered  by  an  attorney  to  hia  client,  for  business  done  duriBg  a 
certain  period,  is  presumptive  evidence  against  any  additional  item,  within 
the  same  period ;  but  the  bill  is  not  like  a  deed  to  operate  as  an  estoppel, 
and  the  party  will  be  at  liberty  to  prove  the  fact  of  having  transacted  other 
business  for  the  defendant  (3) 

Where  a  defendant  signed  an  admission  of  a  debt,  to  enable  an  at- 
torney to  prove  it  under  a  commission  of  bankruptcy  then  subaistiK 
against  him :  —  It  was  held  to  be  no  admission  of  the  delivery  of  a  signed 
bill,  and  did  not  dispense  with  the  necessity  of  proof  of  the  delivery  of  snch 
a  bill  in  an  action  subsequently  brought  for  the  same  claim  (4),  bat  the 
bill  might  have  been  proved  under  the  fiat  without  proof  of  delivecy* 

**  A  bill  in  Chancery  is  not  evidence  of  any  fact  therein  contained,  hot  is 
to  be  taken  merely  as  the  suggestion  of  counsel."  (5)  It  does  not»  however, 
distinctly  appear,  whether  a  bill  in  Chancery  is  not  evidence  when  pro- 
duced by  way  of  an  admission ;  and  there  are  authorities  in  favour  of  sock 
evidence  being  received.  (6) 

A  parish  certificate  is  conclusive  upon  the  parish  granting  it,  with  respect 
to  that  parish  to  which  it  is  granted,  ^jkAprimd  facie  evidence  with  respect 
to  other  parishes.  (7) 

Parties  to  a  deed  cannot  at  law  dispute  the  accuracy  of  the  facta  ood- 
tained  in  such  deed.  (8) 

But  a  party  to  a  deed  may  contradict  it  in  an  action  betw^n  himself  and 
a  stranger  to  it,  if  not  pleaded  by  way  of  estoppel ;  because,  as  there  is  no 
mutuality,  there  can  be  no  estoppel.  (9)  It  seems  where*  issue  is  found  on  a 
demurrable  plea,  evidence  may  be  admitted  in  support  of  it,  though  incon- 
sistent with  an  admission  on  the  record  (10),  and  that  the  recital  in  a  deed 
ought  not  to  be  treated  as  conclusive  upon  the  trial  of  an  issue,  the  recital 
not  having  been  pleaded  by  way  of  estoppeL 

In  trespass  against  a  sheriff,  a  bill  of  sale  executed  by  the  sheriff  to  a 
purchaser  of  the  property,  reciting  the  writ  and  the  seizure  and  sale  of  the 
property  under  it,  lAprimd  facie  evidence  of  the  facts  recited  in  it  (11) 

From  Baker  v.  Dewey  (12)  it  seems  to  have  been  laid  down,  appar^itly 
without  sufficiently  adverting  to  the  circumstance  of  the  deed  being 
used  by  a  party  to  it,  or  to  the  fact  of  its  being  pleaded  by  way  of 
estoppel  or  not,  that  a  party  who  executes  a  deed  is  precluded  from  saying, 


(1 )  ffewitt  ▼.  PigsfoU,  5  C.  &  P.  77.,  vide 
Temperley  v.  Scatty  ibid.  S41.  Roe  (BarL) 
T.  Day,  7  ibid,  705. 

(2)  Vide  etiam  Z^ong  ▼.  Champioikf  2  B. 
&  Ad.  284. 

(S)  Lovtridge  v.  Botham,  1  B.  &  P.  49. 

(4)  Eieke  v.  Nokes,  M.  &  M.  303. 

(5)  Per  Lord  Kenyon  in  Doe  d.  Bower' 
man  y.  Sybottmj  1  T.  R,  3.  Le  MarcKani 
Gardiur's  Peerage,  41 3. »  et  vide  Ferrert 
V.  Shirley,  Fits.  197.  WoUet  v.  Roberts, 
1  Cb.  Ca.  64. 

(6)  Bull.  N.  P.  235.      Snow  ▼.  PhiUips, 
I  Sid.  221.      Iktylor  ▼.  Cole,  7  T.  R.  3.  n„ 


where  a  bill  in  Chancery  was  recdyed  as 
evidence  of  reputation  in  a  case  of  pedigree^ 
which  perhaps  is  an  authority  d  fartiorL 
Gilb.  £v.  49. 

(7)  Rex  V.  Lubbenham,  4  T.  R.  251. 

(8)  Baker  v.  Dewey,  1  B.  &  C  707. 
Lampon  v.  Corke,  5  B.  &  A.  606,  Row- 
tree  V.  Jacob,  2  Taunt  141.,  poet,  1618. 

(9)  Pfaillipps*  £v.  387.,  vide  etiam  ante, 
1606,,  poet,  1626. 

(10)  Bowman  v.  Roelron,  2  A.  &  £.  895. 

(11)  W6odwardr,Larkiny,SEsp.}il.V.C 
286. 

(12)  1  B.&C.  707. 
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that  the  facts  stated  in  the  deed  are  not  truly  stated.  (1)    But  that  case     Admismohs. 
recognises  the  principle,  that  a  party  to  a  deed  may  contradict  it  in  an 
action  between  himself  and  a  stranger  to  it,  if  not  pleaded  by  way  of  estop- 
pel ;  for  as  there  is  no  mutuality,  there  can  be  no  estoppeL 

Where  a  deed  is  used  as  an  adifiission  against  a  party  to  it  by  a  person 
who  is  not  a  party,  it  seems  material  to  consider,  that  an  admission  of  a 
fact,  not  made  upon  oath,  may  have  been  entered  into  between  persons 
from  various  causes,  besides  that  of  a  conviction  of  the  truth  of  the  facts 
contained  in  it.  The  evidence  may  have  been  of  a  conventional  nature 
merely ;  and  the  only  question  seems  to  be,  whether  it  is  admissible  at  all 
as  between  a  party  to  a  deed  and  stranger  to  it.  (2) 

The  inscription  on  a  stage-coach,  of  the  name  of  the  party  licensed  to  use  iKicRinioNs. 
it,  is  evidence  against  him  of  ownership,  as  well  in  an  action,  as  on  sum- 
mary proceedings  (3) ;  in  fact^  whatever  is  written  by  a  party  may  be  used 
as  an  admission  against  him,  though  signed  by  a  third  person.  (4) 

In  Bacon  v.  Chesney  (5)  it  was  held,  that  it  was  competent  to  shew  a  Imtoicc. 
mistake  in  an  invoice,  though  it  was  in  the  same  case  considered,  that  if  it 
had  been  delivered  with  the  goods,  or  under  a  judge's  order,  the  party 
would  have  been  bound  by  it. 

A  statement  in  a  lease  by  a  landlord  has  been  held  admissible  against  a  Lkasx. 
person,  who  claims  under  a  subsequent  lease  of  the  same  land.  (6) 

The  recitals  in  a  lease  or  charter  are  primd  facte  evidence  of  the  facts  RecItaU. 
embodied  in  it.     Thus,  the  recital  of  a  lease  in  a  release  is  evidence  of  the 
release  (7):  the  recital  of  an  ancient  charter  in  a  modern  charter  is  evidence 
of  its  having  existed  (8) :  and  the  recitab  in  a  deed  may  confine  the  effect    . 
of  other  admissions  in  the  same  document,  as  of  the  receipt  of  the  pur- 
chase money.  (9)  ' 
The  date  of  a  lease  is  also  evidence  of  its  execution  on  the  same  day.  (10)  Date. 
A  letter  is  to  be  presumed  to  be  written  on  the  day  on  which  it  is  dated,  LRTxaa. 
until  the  contrary  is  shewn  to  be  the  fact.  (11) 

<<  What  is  said  to  a  man  before  his  face,  he  is  in  some  degree  called  upon  Judgment  of 
to  contradict,  if  he  does  not  acquiesce  in  it ;  but  the  not  answering  a  letter  ^J^  -^  Fa^« 
is  quite  different ;  and  it  is  too  much  to  say,  that  a  man  by  omitting  to  ▼.  Deniom. 
answer  a  letter  at  all  events,  admits  the  truth  of  the  statements  that  letter 
contains."  (12)    A  line  of  a  letter  may  be  read  which  contains  a  demand  of 
a  certain  amount,  but  not  any  other  part  which  states  any  supposed  fact  or 
facts.  (13) 

But  in  ChUd  v.  GVoce  (14)  it  was  held,  that  what  is  said  by  a  party  to  a 
suit  to  the  opposite  party  may  sometimes  be  evidence,  but  not  what  is  said 
by  a  stranger,  unless  it  draws  forth  an  answer. 

(1)  RounUree  t.  Jacob,  2  Taunt  128.  Ford  y.  Grey  {Lord),  6  Mod.  44.  1  Salk. 
LampoH  T.  Corke,  5  B.  &  A.  606.  285.      Crapg  v.  Norfolk,  2  Lev.  108.     Jtte- 

(2)  Shmey  y.  Wade,  1  M.  &  C.  338.    Fort    gerald  y.  Euttace,  Hardr.  123. 

Y.  Oarke,  1  Rues.  604.     Rex  v.  Scamonden,  (10)  Fhillipps'  £v.  387.  cit  1  Salk.  485. 

8  T.  R.  179.     Phillipps*  Ey.  388.  IngUhyy,  Swift,  10 Bing.  84.   Bull.  N. P. 298. 

(3)  Barford  y.  NtUtm,  1  B.  &  Ad  571.  (11)  Hunt  v.  Manty,  3  N.  &  M.  109. 

(4)  Alexander  y.  Brown,  1  C.  &  P.  288.  (12)  Diet.  Lord  Tenterden  in  Fairlie  y. 

(5)  1  Stark.  193.  The  mistake  was  in  the  Denton,  3  C.  &  P.  103.,  Yide  Rex  y.  Pivmer, 
time  of  credit  allowed  for  payment.  R.  ft  R.  264.,  where  a  letter  found  in  the 

(6)  Cretue  y.  Barrett,  1  C.  M .  &  R.  932.  possession  of  a  prisoner  was  held,  not  to  be 

(7)  Ford  Y.  Grey  {Lord),  1  Salk.  286.  evidence  of  its  contents. 

(8)  Gervie  y.  Grand  Wutem  Canal  Comp,  (13)  FairUe  v.  Denton,  3  C.  &  P.  103. 
5  M.  &  a  78.  (14)  2  ibid.  193. 

(9)  Lampon  v.  Corke,  5  B.  &   A.  607. 
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Letters  written  to  the  assured  bj  his  agent  or  correspondent  on  the  Con* 
tinent,  are  not  admissible  as  evidence  against  him(l);  and  where  lett^ 
between  parties  shewed  that  an  insurance  broker  had  considered  hinweif  as 
dealing  with  one  of  the  owners  of  a  ship  only,  and  as  having  insured  for 
him  alone ;  they  were  held  to  be  conclusive  against  the  broker,  as  fisog 
him  with. an  agency  for  his  correspondent  solely.  (2) 

A  letter  written  by  an  agent  (though  not  known  to  be  such  by  the  party 
to  whom  the  letter  was  written),  speaking  of  a  ship  as  his  own  ship,  is  not 
conclusive  against  him  in  an  action  on  a  policy  of  insurance,  in  which  the 
question  of  ownership  is  raised :  he  may  still  prove  that  he  is  only  an  agent, 
and  that  others  are  in  fact  the  owners  of  the  vesseL  (3) 

A  letter  written  by  a  party  is  not  admissible  in  evidence  in  his  own 
favour^  except  as  a  notice  or  a  demand.  (4) 

A  letter  written  by  a  party  is  not  evidence  against  him,  without  prodaeing 
that  to  which  it  purports  to  be  an  answer.  (5) 

An  ancient  statement,  concerning  the  pkyment  of  tithes  of  a  parish  by  a 
modus  signed  by  the  rector  for  the  time  being,  is  evidence  against  a  sac* 
ceeding  rector.  (6) 

In  Dartmouth  (  Countess  of)  v.  Roberts  (7)  it  was  held,  that  an  answer  to 
a  bill  filed  in  the  court  of  Exchequer,  in  a  suit  instituted  for  tithe-hay  by  a 
vicar  against  the  rector  and  others  (owners  of  lands  in  the  parish),  in  which 
answer  the  defendants  disputed  the  vicar^s  claim,  and  declared  that  the 
tithes  in  question  belonged  to  the  rector,  was  evidence  in  an  action  for 
tithes  by  a  succeeding  rector  against  owners  or  occupiers  of  the  same 
lands,  for  the  tithes  of  which  the  former  suit  was  instituted ;  Lord  EUen- 
borough  observing,  '<  This  appears  to  me,  not  to  be  ref  inter  alias  o/eta^  but 
inter  eosdem  acta  ;  and  was  not  only  evidence,  but  strong  evidence,  against 
the  defendant,  who  stood  in  the  same  place,  by  derivation  of  title  and  by 
legal  obligation,  as  the  former  occupier  of  the  same  land ;  and  who  f  the 
previous  occupier],  upon  his  oath,  in  a  suit  against  him  by  the  vioar,  has 
declared  that  the  tithe  is  due  to  the  rector,  and  not  to  the  vicar ;  and 
now  that  same  person  [the  defendant]  in  effect  is  deraigning  the  title  of 
the  rector  in  favour  of  the  vicar."  (8) 

The  receipts  for  a  modus  given  by  a  vicar's  lessee  are  evidence  against 
the  vicar  by  reason  of  the  privity  of  estate.  (9) 

A  case  stated  for  the  opinion  of  counsel,  touching  the  right  of  present- 
ation to  a  living  by  a  bishop,  was  held  to  be  evidence  against  a  subsequ^t 
bishop  of  the  same  see  on  a  question  touching  the  right  of  presentation  lo 
the  same  living.  (10) 

In  Alner  v.  George (l\)  Lord  EUenborough,  in  observing  upon  the  effect 
which  receipts  should  have  upon  the  minds  of  juries,  said,  '*  There  can  be  no 
doubt  that  a  receipt  in  full,  when  the  person  who  gave  it  was  under  no  mis- 
apprehension, and  can  complain  of  no  fraud  or  imposition,  is  binding  updo 


())  Reynor  ▼.  Btarmnh  4  Taunt  66S. 

(S)  RobtrU  Y.  OgUby,  9  Price,  S69. 

(S)  TuUoch  ▼.  Boyd,  Holt's  N.  P.  C.  487. 

(4)  Richards  ▼.  Franhan,  9  C.  &  P.  931. 

(5)  Mortimer  v.  Wright,  4  Jur.  465. 

(6)  Maddieon  ▼.  NuttaB,  6  Bing.  286. 

(7)  16  East,  338. 

(8)  Vide  etiam   Tratit    v.  Chaloner,    3 


Gwill  lSd7.  AMy  v.  Potoer,  ibid.  ISSft 
Beiuom  v.  OKte,  2  ibid.  701.  Suetes  iJSori 
qf)  V.  TempUf  1  Ld.  Raym.  310. 

(9)  Jonet  T.  Carrinytom  (Oerh),  1  C  &  P. 
329. 

(10)  Meath(Bithopof)Y.Wmdk*ttar(Mor' 
queu  of),  3  Bing.  N.  CX  18S.,j»oii;  1634. 

(11)  1  Camp.  393<,  iwif,  1630. 
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him; "  "  buty"  as  observed  by  Lord  Kenyon  in  Biistow  v.BoHman  (1),  '^  in     Admissioks. 
order  to  make  such  receipt  condusiye^  it  must  be  given  by  <Mie  having  full 
authority  to  do  so."  (2)  . 

If  the  language  of  a  receipt  be  ambiguous^  evidenee  is  admissible  to 
explain  such  ambiguity :  thus,  m  Bowman  v.  Horsey  (3)  Lord  Abinger  Judgment  of 
said,  "There  is  an  ambiguity  in  the  language  of  the  instrument ;  the  de-  in^ourmon^^ 
fendant  is  to  hold  them  [goods]  for  one  person,  and  yet  on  account  of  Homey^ 
another.    I  think  this  falls  within^  the  general-  rule,  that  upon  a  mercantile 
instrument  you  may  give  evidence  of  usage  in  explanation  of  an  ambiguous 
expression." 

In  Lampon  v.  Corks  (4)  the  deed  recited  an  cigreement  to  pay,  and  after-  Estoppeb 
wards  stated,  that,  *'  in  consideration  of  the  purchase  mbney  being  now  so  *^<'"*  ^  ^^* 
paid  as  hereinbefore  is  mentioned,"  &c.  \  upon  which  it  was  observed,  that 
estoppels  were  odious  in  the  law^  and  ought  to  be  clearly  made  out,  and  that 
as  the  deed  did  not  state  an  absolute  payment,  the  payment  might  bedis* 
puted :  and  it  was  said  by  Mr.  Justice  Holroyd,  with  reference  to  the  reoeipt 
indorsed  on  the  deed,  that  "  not  being  under  seal,  it  cannot  amount  to  an 
estoppel,  but  can  only  be  evidence  for  the  jury,  capable  of  being  rebutted 
by  the  other  circumstances  in  the  case."  (5)^ 

But  it  is  otherwise,  if  the  deed  itself,  or  any  other  deed,  state  such  re- 
ceipt, for  then  the  doctrine  of  estoppels  may  apply.  (6) 

A  receipt  upon-  a  negooiable  instrument  may  be  explained  orcontradioted  Receipt  fo^ 
in  the  same  manner  as  any  other  receipt.  (7)  Lord  Kenyon  in  Scholey  v.,  nioney  not 
Wahby  (8)  was  of  opinion,  that  a  receipt  on  the  back  of  a  bill  might  be 
explained  by  parol  evidence  to  be  a  receipt  from  the  drawer,  and  not  the- 
acceptor.  la  FaimianeT  v.  Budd(9)  a  receipt,  "  received  10/.  for  a  colt 
warranted  sound,"  signed  by  an  illiterate  man,  was  held  not  conclusive  of 
the  contract. 

As  a  receipt  for  money  is  not  conclusive,  there  is  no  legal  objection  to  the 
party  who  signed  it  shewing,  if  he  can,  that  the  money  was  not  received,  or 
that  he  gave  the  receipt  under  a  mis-representation  er  fraud  (10),  unless 
there  has  been  a  fraud  practised  by  the  assured  to  induce  the  broker  to  give 
credit  to  him.  (11 )  If  a  man  give  a  receipt  for  the  last  rent,  the  former  is 
presumed  to  be  paid.  (12)  A  receipt  on  the  back  of  a  bill  of  exchange  is 
primd  facie  evidence  of  payment  by  the  acceptor  (IS) ;  but  the  giving  a 
receipt  does  not  exclude  parol  evidence  of  payment  (14) 

In  debt  for  work  and  labour,  to  which  there  was  a  plea  of  nunquam  in^ 
deiritahUy  a  recent  for  a  certain  amount  of  labour,  acknowledging  that  it  is 

(1)  1  Esp.  N.  P.  C.  174.  ^MertfordiManpuuof),  aEaat,  147.  iTeosie 

(S)  ReiipeeUng  the  liability  of  agentsfor  yr^Rogen^  9  B.  &  C;  586. 

their  receipts,  anti^,  1606.    Shaw  y.  Piettm,  4  (8)  Peake^s  N. P.C.  34. 

B.&C.729.  SkyHngv.Grtemoood,\h\^2B\,  (9>  7  Bing.  574.,  an/^,  1291. 

(S)  2  M.  &  Rob.  86.  (10)  StrattOH  y.  Roitall,  2T.R.S66.  Bem^ 

(4)  5  B.  &  A.  609.  Mm  ▼.  Bennett^  1  Cavp,  394.  n.     AtL  Gwn.  r. 

(5)  Skaife  y.  Jaelwm,  3  B.  &  C.  421.  iZcrndd/,  2  £q.  Co^  Ab.  742.  reoog.  in  2  T.  R. 
Lamjpon  v.  Corke^  5  B.  &  A.  61 1.  Grovif  y.  369.  Briwkno  y.  Eattman^  1  £iip.  N.  P.  C. 
Key,  3  B.  &  Ad.  318.  172.     DdbuU  y.  JUosr,  1  Camp.  532.     De 

(6)  Rownirf  y.  Jacob,  2  Taunt.  1 44.,  Yide  Gaminde  y.  Pigoth  4  Taunt  246. 
XamjNm  Y.  (Vie,  5  B.  &  A.  609.     Baker  v.  (11)  JV}y  y.  J?e2Z,  3  l^unt  493. 
Detaey,  1  B.  &  C.  704.     Co.  Litt.  512..  (12)  Gilb.  £y.  142. 

(7)  Per  eur.  in  Gravu  y.  Key,  3  B.  &  Ad.  ( 13)  ScholeyY.  WaUby,  Peake*s  N.  P.C.  35. 
318.     Straimiy,Battda,2T,VL9G6.    WyuH  (14)  Aiinfter«Y.CoAeii,4£sp.N.P.C.214. 
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taken. 


When  attesting 
witness  should 
be  called. 


Rxcoan  (  Ad- 
mission on  thi.) 

Judgment  of 
Mr.  Baron 
Alderson  in 
Edmundi  v. 
Groves. 

Immaterial 
av^ments. 


the  plaintiff's  entire  ^laim  for  labour  up  to  a  certain  day,  is  admisnble  in 
evidence  if  tendered  to  shew  that  nothing  ebe  was  due.  (1) 

But  in  ejectment  by  parish  officers  to  recover  a  cottage,  entries  in  the 
books  of  a  deceased  tradesman,  of  charges  for  the  building  of  the  cottage, 
which  are  there  stated  to  have  been  paid  by  the  lord  of  the  manor,  are  not 
admissible  in  evidence  on  the  part  of  the  defendant  (2)  A  receipt  for 
damages  in  an  action  is  evidence  of  the  event  of  an  action,  where  the  ime 
was  coUateral,*  and  there  was  no  dispute  between  the  parties  as  to  the 
reality  of  the  judgment.  (S) 

When  a  party  has  solemnly  admitted  a  fact,  under  his  hand  and  seal*  lie 
is  estopped,  not  only  from  disputing  the  deed  itself,  but  every  fact  which  it 
recites.  (4) 

A  recital  in  a  deed  is  evidence  against  the  grantor,  or  those  claiming 
under  him  (5),  and  likewise  operates  as  an  estoppel  (6) ;  but  a  party  daim- 
ing  under  a  certain  title,. does  not  necessarily  admit  statements  in  previous 
deeds,  which  make  up  his  title.  (7)  But  a  recital  will  not  operate  as  an 
estoppel,  or  as  evidence  against  one  who  was  neither  a  party  to  the  deed, 
nor  claims  under  the  party. 

The  whole  of  a  recital  is  to  be  taken,  and  therefore,  if  a  patent  be  reeited 
to  be  surrendered,  and  one  relies  upon  the  recital  as  proof  of  the  existence 
of  the  patent,  it  will  also  be  proof  of  a  surrender.  (8) 

Evidence  of  an  ancient  charter  may  be  given,  from  a  recital  of  such 
instrument  in  a  modem  charter.  (9) 

The  recital  in  a  bond,  that  the  parties  had  agreed  to  execute  a  bond  ia 
the  sum  of  500^  will  not  confine  the  bond  to  that  sum,  if  actually  executed 
in  the  penal  sum  of  lOOOA  (10) :  but  the  recitals  in  a  deed  may  confirm  the 
e£Pect  of  other  admissions  in  the  same  instrument  (11) 

If  the  recital  of  a  deed  be  used  as  an  admission,  the  attesting  witness 
should  be  produced,  though  the  deed  be  cancelled.  (12) 

Where  a  party  is  under  the  necessity  of  producing  and  proving  a  writing 
in  order  to  connect  a  defendant  with  the  act  of  an  agent,  the  redtai  of  the 
authority  under  which  the  principal  assumes  to  act,  will  not  relieve  the 
latter  from  the  necessity  of  proving  that  authority  in  his  own  justification 
by  the  proper  evidence.  (13) 

In  Edmunds  v.  Groves  (14)  Mr.  Baron  Alderson  said,  **  An  admission  on 
the  record  is  merely  a  waver  of  requiring  proof  of  those  parts  of  the  record 
which  are  not  denied,  the  party  being  content  to  rest  his  claim  on  the  other 
facts  in  dispute ;  but  if  any  inferences  are  to  be  drawn  by  the  jury,  they 
must  have  the  facts  from  which  such  inferences  are  to  be  drawn  proved  like 
any  other  facts." 

A  record  will  not  be  conclusive  as  to  the  truth  of  allegations  which  w^e 
not  material  nor  traversable.  (15)    Thus,  a  party  will  not  be  estopped  firom 


(1 )  LateUr  ▼.  CSemeiUt,  4  Jur.  768. 

(2)  Doed.jEr<u2mv.  J?airton,9C.&P.  S54. 
(S)  Afum,  Lom,  303. 

(4)  Bull.  N.  P.  298.  (b.),  an^,  1614. 

(5)  Com.  Dig.  Evidence  (B.  5.)i  ^  vule 
JRee«  ▼.  JJoyd,  Wightw.  123. 

(6)  Bowman  v.  Taylor,  4  N.  &  M.  264. 

(7)  Doe  d. jLojiev.  Shdton,  3  A.  &  £.  265. 
Ro80oe*s  £▼.  47. 

(8)  Com.  Dig.  Eyidence  (B.  5.). 


(9)  GervtM  t.  Great  Wutem,  CoiumI  Cbsiqx 
5  M.  &  &  78. 

(10)  /ii^&6y  Y.  Swift,  10  Bing.  84. 

(11)  Lampon  ▼.  Corke,  5  B.  &  A.  607. 

(12)  BreUm  ▼.  Cope,  Pemke*s  N.  P.  C.  44., 
vide  cmti,  1615.  Lkasb  (Rbcitals  in). 

(13)  Grey  ▼.  Smith,  I  Camp.  387. 

(14)  2M.  &  W.  645.,  poet,  1629.  tit.  lU- 
coKD  (Parties  to). 

(15)  Co.  Litt.  352.  (h.) 
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averring  in  an  action  of  debt  on  a  bond,  that  the  bond  was  made  at  A.,     Admissions, 
though  in  a  former  action  on  the  same  bond  he  averred  it  to  have  been 
made  at  B.(l) 

No  evidence  need  be  given  to  prove  any  facts  vhich  are  admitted  by  the  Plsas. 
pleadings  on  the  record,  nor  can  any  be  received  to  dispute  such  admis-  ^^^^  admitted 
sions ;  for  the  jury  are  only  sworn  to  try  the  matters  in  issue  between  the  j^    e  p  ea  - 
parties,  so  that  nothing  else  is  properly  before  them  (2) ;  and  in  fact,  what- 
ever is  pleaded  and  not  denied,  will  be  taken  to  be  admitted(3),  so  that  the 
jury  cannot  find  to  the  contrary.  (4) 

But  an  averment  in  one  count  of  a  declaration^  or  in  one  distinct  plea.  An  admissioii 
cannot  be  insisted  on  as  an  admission  of  any  fact  in  another  count  or  ^^^  ^^JlL'' 
plea.  (5)     Therefore,  a  plaintiff  cannot  use  one  plea  as  evidence  of  a  fact  sion  of  a  fact  in 
vrhich  the  defendant  denies  in  another  (6) ;  nor  can  he  use  a  notice  of  •^'^^^  counu 
set-off^  as  evidence  of  the  debt,  on  an  issue  of  nan  tisstimpnty  because  the 
statute  gives  the  notice  in  the  nature  and  place  of  a  plea  (7)  ;  nor  can  he 
use  a  particular  of  set-off  for  that  purpose,  because  it  is  incorporated  with 
the  notice.  (8) 

An  admission  on  the  face  of  one  plea  cannot  be  made  use  of  to  prove  or 
disprove  another  plea.  (9) 

But  where  it  appears,  from  the  whole  conduct  of  a  cause,  that  a  par-  When  facu  are 
ticular  fact  is  admitted  between  the  parties^  the  jury  have  a  right  to  draw  >^i<^* 
the  same  conclusion  as  to  that  fact,  as  if  it  had  been  proved  in  evidence, 
and  to  draw  such  conclusion  as  to  ail  the  issues  on  the  record ;  and  the 
court  refused  to  grant  a  new  trial,  on  the  ground,  that  the  judge  had  stated 
to  the  jury  a  fact  so  admitted  between  the  parties,  as  being  admitted  on 
the  record,  and  applied  such  supposed  admission  in  support  of  another 
issue.  (10) 

The  statements  in  a  special  plea,  which  has  been  held  bad  on  demurrer.  Statements  in  a 
are  not  evidence  for  the  plaintiff  on  the  general  issue,  although  the  jury  are  Kd  bad^** 
to  assess  damages,  as  well  as  to  try  the  case  on  the  general  issue.  (11)    But  demun«r. 
the  case  must  be  tried  on  the  general  issue,  without  any  reference  to  the 
special  plea.  (12) 

A  plea  in  an  action  which  was  discontinued,  and  wherein  no  judgment  Plea  in  a  dis- 
was  entered,  is  not  admissible  evidence  against  the  party  pleading  it,  of  a  ^tion^wherein 
fact  therein  averred.  (13)    And  where,  in  covenant  on  a  charter-party,  a  no  judgment 
plea  took  an  issue  on  an  immaterial  part  of  a  breach :  —  It  was  held,  that  ^^  entered. 
by  BO  doings  the  defendant  admitted  the  material  part  as  stated  in  the  decla- 
ration. (14) 

The  plea  of  the  general  issue  admits  only  the  title  stated  in  the  deda-   Flea  of  general 
ration ;  and  therefore,  where  profert  is  made  of  letters  of  administration  '^"^ 
which  are  void  on  the  face  of  them,  the  plea  of  the  general  issue  does  not 
admit  the  title  of  the  plaintiff,  so  far  as  to  enable  him  to  recover.  (15)    In 

• 

(1)  Com.  Dig.  Estoppel  (E.  6.)-  (9)  Straey  t.  BlakB,  1  M.  &  W.  168. 

(2)  jiium.     Bull.  N.  P.  298.  (a.)  (10)  Ibid. 

(3)  mmbitk  V.  Tailboi*,  Flowd.  48.  (11)  Montgomery  y.  Riehardtimj  5  C.&  P. 

(4)  S  Lutw.  1215.     Bull.  N.P.298.  (a.)  247. 

(5)  Harinfftonj.  AtMorrit,  5  Taunt  228.  (12)  Ftrmtn  y.  Cmcifix,  ibid.  98. 

1  Marsh.  SS.  (IS)  Alien,  v.  Hartley,  4  Doug.  20. 

(6)  Ibid.  (14)  Deffkily.  BroeUeboMk  {in  error),  3 

(7)  Ibid.  Bligh,561. 

(8)  Aftfler  ▼.  Johnson,  2  Esp.  N.  P.  C.  602.  (15)  Adams  y.  Savage,  6  Mod.  134. 
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an  action  by  husband  and  wife  the  plea  of  the  general  issue  admits  the 
marriage.  (1)  And  where  in  trespass  the  defendant  pleads  an  entry  to 
abate  a  nuisance,  and  the  plaintiff  new  assigns  unnecessary  Tiolence^  the 
nuisance  is  admitted,  and  the  plaintiff  cannot  go  Into  evidence  to  negstin 
it  (2) 

It  seems,  that  a  fact  admitted  by  the  pleadings  is  not  to  be  oonddered  od 
the  same  footing,  as  if  it  had  been  proved  to  the  jury.  Thus,  if  a-defendut 
plead,  that  a  note  originated  in  a  gaming  debt,  and  that  plaintiff  took  itvith 
knowledge  and  without  consideration,  and  plaintiff  denies  any  knowledge  of 
the  illegality,  yet  he  need  not  prove  the  consideration  unless  the  defendut 
proves  the  illegality  {3);  and  non  nssumpsit  admits  no  immaterial  all^gatiofi 
in  the  inducement  (4) 

Neith^  a  plea  nor  demurrer  to  a  bill  in  equity  admit  the  faets,  so  as  fo 
be  evidence  against  the  defendant  in  another  transaction  between  the  sane 
parties ;  for  if  the  demurrer  be  overraled,  the  party  is  stiU  allowed  to  answer 
over,  and  a  plea  only  supposes  the  facts  charged  to  be  true.  (5) 

A  demurrer  admits  all  facts  in  controversy  between  the  parties  on  the 
point  of  demurrer.  (6)  And  therefore,  upon  a  writ  of  inquiry  after  a  judg- 
ment on  demurrer,  the  defendant  cannot  control  any  thing  but  the  amount 
of  the  sum  in  demand.  (7) 

Demurring  to  a  bad  plea  of  justification  in  slander,  is  no  admissjoo  w 
the  truth  of  ail  the  slanders  contained  therein,  as  it  confesses  nothing  but 
what  is  well  pleaded.  (8) 

But  it  is  doubtful  whether  a  defendant,  by  demurring  to  a  declaration  for 
a  libel,  stated  to  have  been  published  with  intent  to  cause  certain  matten 
to  be  believed,  does  not  admit  particular  words  in  the  libel  to  have  bees 
published  whh  that  intent  (9) 

The  setting  out  a  judge's  order  in  pleading  u  not,  upon  demurrer,  to  be 
taken  as  an  admission  of  the  facts  stated  in  the  order.  ( 10) 

Where  a  plea  has  been  demurred  to,  the  defendant,  on  the  trial  of  VBsaa 
joined  on  other  pleas,  has  no  right  to  advert  to  the  matters  alleged  in  the 
plea  demurred  to,  as  matters  admitted  by  the  plaintifi^  though  the  vemre  be 
to  assess  the  damages  on  the  demurrer  as  well  as  to  try  the  issues.  (U) 

In  ffoli  V.  Miers{l2),  where  in  a  former  action  between  the  same  parties. 
in  which  no  judgment  had  been  taken  out  certain  statements  were  made  ib 
the  defendant's  plea,  which  were  not  denied  by  the  replication: — It  was  hddi 
that  neither  the  issue  which  was  delivered  by  the  plaintiff  himself,  nor  the  Nifl 
Prius  record  in  the  former  action,  were  admissible  in  evidence,  as  proof  of  >b 
admission  of  the  facts  stated  in  the  plea  in  the  former  aetion,  and  not  denied 
by  the  replication. 


(1)  Bull.  N.  P.  20.  (a.) 
(S)  PiekBTtng  t.  Rudd,  1   Stark.  58.     4 
Camp.  219. 

(3)  Edmvnda  y.  Grocett  2  M.  &  W.  642. 

(4)  Roscoe*8  £▼.  48.  Bennion  ▼.  DaoiMUj 
8  M.  &  W.  1 79.«  et  vide  BUwettv.  Trtgonning, 
3  A.  &  £.  554.  579.  583. 

(5)  TomkifUY.  Aahby,  M.  &  M.  32.  Roa- 
coe*s  £▼.  49. 

(6)  Anon,  Lofil,  461. 

(7)  De  Gaiilon  v.  VAigk,  1  B.  &  P.  368. 

(8)  Jonef  y.  SUven$^  11  Price,  278. 


(9)  Dighy  y.  Thompson,  1  N.&M-^ 
4B.&Ad.821.  ^-p 

(10)  M*Cormieky,Mdion,  iC-^;*^ 
525.  5Tyrw.l47.   Qiuwr,  Wheflicr  cnrcaa- 

stances  not  denied  on  the  record  *"°JJ*j^ 
sumed  to  be  true  in  pointof  fact,  ^'^"VjI 
they  are  admitted  only  so  fiu-  as  to  exduae 

them  from  the  issue?  ^brf  v.  ^©T*  ^  "*^ 
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(h)  Ingram^,  Lay,ton,  2  M.&  B^^?'' 
yide  Edmunds  y.  Groves,  2  M.  8t  ^'  ^^' 
Bennion  y.  Davison,  3  ibid.  179. 

(12)  9  C.&P.191. 
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Upon  a  jadgment  by  default  or  on  demurrer,  the.  contract  or  contracts     Admimiohs, 
are  admitted  as  stated  in  the  declaration,  and  evidence  to  contradict  them,  Judgment  by 
^hich  would  be  good  under  the  general  issue,  ought  not  to  be  admitted.  (1)  de&ult 
Thus,  in  an  action  on  a  contract,  the  defendant  cannot  after  judgment  by 
default  rely  upon  the  fraud  of  the  plaintiff.  (2) 

But  where  a  defendant  suffers  judgment  by  default  in  an  inferior  court, 
and  removes  the  proceedings  into  a  superior  court,  in  which  he  pleads  to 
issue,  the  judgment  by  default  is  not  eyen  primd  facie  evidence  of  the  right, 
of  action.  (S) 

A  paper  written  by  a  party  is  evidence  against  him  by  way  of  admission^  Signatorx. 
although  it  is  signed -by  another  person.  (4) 

Ancient  books  of  surveys  and  maps  are  frequently  available  by  way  of  Sorveys  amd 
admission,  where  there  is  a  privity  of  estate  between  the  person  against 
whom  the  survey  or  map  is  used,  and  the  person  directing  it  to  be  made  (5) : 
thus,  if  A.  be  seised  of  the  manors  of  B.  and  C,  and  during  his  seisin  of 
both,  he  cause  a  survey  to  be  tidcen  of  the  manor  of  B.,  and  that  the  manor 
of  B.  is  then  conveyed  to  E.,  and  that  subsequent  disputes  arise  between 
the  lords  of  the  manors  of  B.  and  C.  about  their  boundaries,  this  old  survey 
is  evidence  (6)  as  between  them,  but  not  against  strangers.  (7) 

An  ancient  survey  of  a  manor,  made  before  commissioners  appointed  by  Manors, 
the  lord  of  the  manor,  and  a  jury  of  the  tenants  of  the  manor,  is  admissible 
as  evidence  to  show  the  boundaries  of  the  manor ;  but  is  not  admissible  as 
evidence  of  the  lord's  title  to  wreck.  (8) 

Ancient  grants  cannot  be  received  in  evidence,  unless  they  can  be  ac-  Parochial 
counted  for,  as  coming  from  the  hands  of  some  one  connected  with  the  houndanea. 
estate  to  which  they  relate  (9)  ;  and,  as  previously  stated,  in  order  to  use  a 
survey,  a  privity  of  estate  must  be  shown  between  the  parties  who  originally 
directed  the  making  of  the  survey ;  consequently  a  terrier  or  map  of  the 
parish,  not  signed  by  any  of  the  parishioners  or  parish  officers,  is  not 
admissible  evidence  of  the  boundary  of  the  parish.  (10) 

Nor  a  copper-plate  map,  taken  by  the  direction  of  the  overseers  of  a 
parish,  on  an  issue  whether  a  particular  spot  of  ground  is  a  highway 
or  not  (11) 

Where  the  manors  of  R.  and  of  S.,  the  parishes  of  C.  and  of  Y.,  and  the  Inadmissibility 
counties  of  B.  and  of  G.  were  co-terminate  : — It  was  held,  in  an  action  for  ^isto^!"*  ^ 
disturbance  of  common,  in  which  the  boundaries  of  the  two  manors  came 
in  question,  that  a  county  history  of  the  county  of  B.,  which  stated  the 
boundaries  of  the  counties  at  this  spot,  was  not  receivable  in  evidence. (1 2) 

(1)  Stephem  v.  P«fl,  2  DowUP.  C.  629.        1  Ld.  Raym.  734.   Davies  v.  Puree,  2  T.  R, 

(2)  jF.  /.  Comp.  \.  Glover,  Str.612.,  vide    53.     Bull.  N.  P.  283. 

etiam  Green  v.  Heame,  3  T.  R.  301,  (7)  Ibid.  Atum,  Str.  95.  1 2  Vin.  Abr.  Evi- 

(3)  BoUings  v.  Firby,  4  M.  &  R.  567.     9     dence,  89.  [A.  b.  15.1 

B.  &  C.  762.  (8)   Talbot  ▼.  Lewi;,  6  C.  &  P.  603. 

(4)  Alexander  v.  Broum,  1  C.  &  P.  288.,         (9)  Swinnerton  y.  Afford  {Marquee*  of), 
vide  etiam  Harding  v.  Crethom,  I   Esp.  N.     3  Taunt.  91. 

P.  C.  57.  (10)  Earl  (Clerk),  v.  Lewie,  4  Esp.  N. 

(5)  Doe  d.  Strode  v.  SeaUm,  2  A.  &  E.     P.  C.  3. 

171.  (11)  PoOard  v.  Scott,  Peake*8  N.  P.  C.26. 

(6)  Jlhtt  V.  Wilkineon,  4  Gwill.  1 585.  2 £.         (12)  Evane  v.  GeUing,  6  C.  &  P.  586. 
&  Y.  293.     Bridgman  (  Sir  John)  v.  Jennings, 
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Admissioks. 


Verbal  Aj>-  IH.   Verbal  Admissions. 

Geheeallt.  Statements  directly  mimical  to  the  interest  of  the  utterer  are  entitled  to 

Statements  inl-  Credit,'  without  the  tests  of  the  party  being  sworn  or  cross-examined ;  hot 
mical  to  the  it  should  be  bome  in  mind,  that  the  repetition  of  oral  statements  is  subject 
utterer  entitled  ^  inaccuracies^  sometimes  arising  from  the  utterer  not  having  correctly  ex- 
to  credit  pressed  his  meaning,  or  if  correctly  expressed,  having  been  misunderstood; 

in  fact,  a  trivial  change  of  the  language,  without  any  intentional  nusrepre- 
sentation^  may  entirely  alter  the  meaning  of  the  statement  (1) 

A  parol  admission  by  a  party  to  a  suit  is  always  receivable  as  primiiy 
evidence  against  him,  although  it  relate  to  the  contents  of  a  deed  or  otlier 
written  instrument,  and  its  contents  be  directly  in  issue  in  the  cause.  (2). 

The  evidence  which  a  person  has  given  before  a  committee  of  the  Hoase 

of  Commons  is  afterwards  admissible  against  him  on  a  criminal  charge.  (3) 

Agents.  The  fact  of  agency  must  be  proven,  before  the  admissions  of  an  ageot 

Proof  of  can  be  received ;  but  it  will  be  evidence  of  general  authority  to  shew,  that 

^S^^^f'  the  party  has  acted  as  agent  in  other  instances,  in  which  his  acts  have  been 

recognised  by  the  principal.  (4) 

If  A.  have  received  money  from  B.  to  pay  to  C,  and  the  question  b^ 

whether  A.  were  the  agent  of  C.  for  that  purpose^  A.  may  be  called  is  a 

witness  to  prove  the  agency.  (5) 

Jud^entof  Respecting  admissions  by   agents,   Chief  Justice  Tindal  in  Gar^^' 

Tindal  in  (^»t&  toward  (6)  observed,  "  It  is  dangerous  to  open  the  door  to  declaratioos  of 

V.  Howard,        agents,  beyond  what  the  cases  have  already  done.    The  declaration  itself  v 

evidence  against  the  principal^  not  given  upon  oath ;  it  is  made  in  his  abseDce, 
when  he  has  no  opportunity  to  set  it  aside,  if  incorrectly  made,  by  any  ob- 
servation, or  any  question  put  to  the  agent,  and  it  is  brought  before  the  coort 
and  jury  frequently  after  a  long  interval  of  time.  It  is  liable,  therefore,  to 
suspicion  originally,  from  carelessness  or  misapprehension  in  the  orjgii»l 
hearer,  and  again  to  further  suspicion,  from  the  faithlessness  of  memory  u 
the  reporter,  and  the  facility  with  which  he  may  give  an  untrue  accouDt 
Evidence,  therefore,  of  such  a  nature,  ought  always  to  be  kept  within  tbe 
strictest  limits,  to  which  the  cases  have  confined  it." 

There  is  less  necessity  for  resorting  to  such  evidence  in  the  case  of  liviog 
agents,  than  where  proof  is  given  of  the  admission  of  parties  who  may  ^ 
fuse  to  be  examined ;  and  perhaps  the  admissions  of  agents  may  be  considered 
not  so  likely,  as  those  of  the  parties,  to  contain  an  accurate  and  comply 
statement  of  circumstances.  (7) 

From  the  legal  relation  between  principal  and  agent,  the  statements  of 
an  agent  at  the  time  of  a  transaction,  if  within  the  scope  of  his  authontj) 
are  evidence  against  the  principal.     It  is  in  the  nature  of  original  evidence 

(1)  Phillipps*  Ev.  392.     Eark  v.  Pieken,         (3)  Rex  v.  Merceron,  2  Stark.  S66. 

5  C.  &  P.  542.   Rex  v.  Simons,  6  C.  &  P.  540.  (4)  Neal  v.  Erving,  1  Esp.  N.  P.  ^JT 

Morris  y.    Mittert  2  Burr.  2057.     Rigg  t.  Watkins  v.  Ftnce,  2  Stark.  368.,  w*  ''^ 

Curgen9en^2WiWS99,Rexv,Whitiey(^Lote€r)  anti,  1606, 

(Inhab,  of),  1  M.   &  S.  636.     1    Stephens's  (5)  Rderton  v.  Atkuuon,  7  LB-iW- 

English  Constitution,  165.  (6)  8  Bing.  453. 

(2)  Slatterie  v.   Pooleg,  6  M.  &  W.  664.  (7)  Phillipps'  Et.  401. 
Earle  v.  Ficken,  5  C.  &  P.  542. 
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and  not  of  hearaay,  the  representation  or  statement  of  the  agent  in  such     Admismoks. 
cases  being  the  ultimate  fact  to  be  proved^  and  not  an  admission  of  some 
other  fact 

If  bills  be  paid  in  at  a  banker*s  as  short  bills  (i.  e,  bills  which  the  bankers  Banken. 
are  to  present  when  due,  and  carry  the  proceeds  to  account),  and  after  a 
commission  of  bankruptcy  has  issued  against  the  bankers^  but  before  the 
choice  of  assignees^  a  person,  on  behalf  of  the  customer  by  whom  they  were 
paid  in,  calls  at  the  banking-house  to  demand  a  return  of  these  bills,  the 
answer  he  receives  is  eridence  in  an  action  of  trover,  brought  against  the 
assignees  for  the  recovery  of  such  bills.  (1 ) 

If  an  alteration  have  been  made  in  the  plaintiff's  pass-book  with  his 
bankers  by  some  person  at  his  bankers,  and  if  he  inquire  there,  why  it  was 
done,  the  answer  he  receives  from  a  person  acting  in  the  banking-house  as  a 
derk,  is  evidence  in  an  action  against  the  bankers.  (2) 

But  where  an  agent  has  said  or  written  any  thing  relative  to  a  past  or  Authority  of 
completed  transaction,  the  question  of  the  admissibility  of  the  agent's  decla-  ^^^ecL^ 
ration,  without  calling  the  agent,  is  dependent  on  the  fact,  whether  the 
making  of  such  a  statement  was  within  the  scope  of  the  agent's  authority : 
it  being  a  principle,  that  an  agent  or  servant  can  only  act  within  the  scope  Can  only  act 
of  his  authority;  therefore,  declarations  made  by  him  as  to  a  particular  ^p^of their 
fact  are  not  admissible  in  evidence,  unless  they  fall  within  the  nature  of  his  authority, 
employment  as  such  agent  or  servant.  (3) 

The  declarations  of  an  agent  are  only  admissible  in  evidence  against  the  Declarations 
principal,  when  they  form  part  of  the  contract  which  he  has  entered  into,  ^j*^*,^^ 
and  is  employed  to  negotiate  on  behalf  of  the  principal ;  therefore,  where  they  form  part 
the  principal,  through  the  medium  of  his  agent,  chartered  his  ship  to  J.  S.,  fo  *'**h**h  th*^ 
and  engaged  by  the  charter-party  that  she  was  seaworthy,  a  letter  written  3„  employed  to 
by  the  agent  to  a  third  person  previously  to  the  charter  ^party  being  effected,  negotiate  on 
tendering  the  ship  for  hire,  is  not  admissible  in  evidence,  as  it  did  not  form  pf^^ij^,.  ^ 
a  part  of  the  contract  on  which  the  action  was  founded ;  but  the  agent  him- 
self must  be  called.  (4) 

Although  what  is  said  by  an  agent  respecting  a  contract  or  other  matter 
in  the  course  of  his  employment,  which  contract  or  matter  is  the  foundation 
of  the  action,  is  good  evidence  to  affect  the  principal,  it  is  otherwise  as  to 
what  is  said  by  him  on  another  occasion.  (5) 

Where  payments  were  made  by  A.  purporting  to  be  on  account  of 
the  defendant,  who  took  credit  in  account  for  them:  and  a  letter  was 
written  by  the  plaintiff  to  the  defendant,  which  was  answered  by  A.  in  a 
letter  stating,  that  the  defendant  had  handed  the  plaintiff's  letter  to  him :  — 
It  was  held,  that  as  A.'s  letter  contained  an  admission  of  the  debt,  there 
was  evidence  of  A.'s  authority  to  make  the  admission.  (6) 

But  where  statements  were  made  by  the  shopman  of  a  pawnbroker,  who 
was  left  in  the  shop  to  answer  in  his  master's  absence : — It  was  decided,  they 


(1)  ToMont  V.  Straeha$h  4  C.  &  P.  SI.  (4)  Betham  v.  Bemon,  Gow,  N.P.C.  45. 
M.  &  M.  S78.,  anti,  754.  tit.  Bills  of  £z-  (5)  Peto  v.  Hoffue,  5  £sp.  N.  P.  C.  IS4. 
CHAVoc  AND  Promissort  Notes.  (6)  Mord  f,  Hariorougk  {Lord),  1  Gale, 

(2)  Price  ▼.  Marsh,  1  C.  &  P.  60.  146.  , 
(  S  )  Schumach  ▼.  Lock,  1 0  Moore,  39.  Fairlie 

▼.  HatttHfft,  10  Yes.  123. 
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Amaioiii.     coiiM  only  be  reoetTed  in  evidence  in  an  actioa  against  the  ma^er,  ^a 

they  related  to  trantactions  which  were  strictly  within  the  biuiiie«  of  t 

pawnbroker ;  and  were  not  receivable  if  they  related  to  an  adrsnce  of  dmb^ 

Judgment!^      not  within  the  temu  of  the  Pawnbroken'  Act(I);  Chief  Jnatioe Tmdil 

mdL*'^art*  '''•'*"^'  *^  "  ^'  *^*  transaction  out  of  which  thia  anit  mriaea  had  bcci 

T.  J9imnC         one  in  the  ordinary  trade  or  busineu  of  the  defendant  aa  a  pawnbrokert  ■ 

which  trade  the  ahopman  was  aguit  or  servant  to  the  defeadant,  a  deda- 

ration  of  such  agent,  that  his  master  had  received  good*,  might  probaU; 

hava  been  evidence  against  the  master,  as  it  might  be  htid  iritkin  the  scop 

of  such  agent's  authority  to  give  an  answer  to  each  an  inquiry,  made  by  sir 

person  interested  in  the  goods  deposited  with  the  pawnbroker."     "  Bat  tk 

transaction  uipears  not  a  transaction  in   his  bnsuiess  as  a  pawabrokeri 

*'  and  there  is  no  evidence  to  shew  the  ageney  of  tlie  shepman  in  prirsk 

traosactioa*  unconnected  with  the  business  of  the  shop."  (2) 

In  Lawrence  v.  7%itchtr(i)  it  appeared,  that  A.  having  asrigned  Ur 
stock  in  trade  and  buaness  to  two  trustees,  one  of  them  directed  tk 
plaintiff  to  go  to  Bmssels  to  procure  the  Uberation  of  A.,  who  was  detainerf 
there  as  a  prisoner  for  debt,  and  it  was  arranged  that  Mr.  I«  shcmld  mil 
the  plaintiff  money  while  there ;  the  plaintiff  went  there,  and  Mr.  I-  MX 
a  letter  to  him  announcing  that  he  had  done  so; — Upon  which  it  w« 
hdd,  in  an  acdon  by  the  plaintiff  against  the  trustees  for  a  eanpei*- 
ation  for  going  that  journey,  that  the  statements  in  Mr.  L.'s  letters  were  sot 
evidence ;  and  also,  that  the  declarations  ef  a  person  whom  the  tmsteM  U 
pUced  at  the  house  of  buaiaeas  to  manage  the  shop,  were  also  not  evideoR 
to  shew,  that  the  pUintiff  was  mtitled  to  be  paid  for  taking  an  aeooonl  s^ 
the  stock. 
Vbep  ■gent  A  letter  written  by  an  agent  or  broVer,  by  whom  a  contract  has  bos 

must  be  oiled    Qjade,  is  not  evidence,  where  such  aeent  or  broker   can   be   caUed  u  i 
nswitnen.  ._^  ^  ^ 

witness.  (4) 

<•  If  the  agreement,"  said  the  Master  of  the  Rolls  in  FmrUt  v.  Bit- 
tinfft  (5),  adverting  to  MtuMert  v.  AbraMam  (6),  "  was  contained  ia  * 
letter,  I  should  have  thought  it  sufficient  to  have  proved  that  letter*** 

writlRU  bv  the  agent ;  but,  if  the  letter  was  offered  as  proof  of  the  cobW* 

^^^^^^^  of  a  pre.e\i5tiug  agreement,  then  it  was  property  ngected."  In  AaU  •■ 
^^^^^  Jttium(y)  and  Langkom  v.  AUttUt  it  was  h<ddai(8),  that  the  Itttenii 
^^^^^^^V  an  agent  abroad  to  his  principal,  containing  a  narrative  of  the  transsebH 
^^^^^1^  in  which  he  liail  been  employed,  were  not  admitsiUe  in  evidence  sgsisK 
^^^^^^^rf  the  [)riiidp:kl  ii;-  the  mere  representation  of  the  agent,  Mr.  Justice  Giw 
^^^^PB*_  observIiLg,  "  W'bcQ  it  is  proved  that  A.  is  agent  to  B.,  whatever  A.  daa 
HB^^^S^^  or  say*,  or  writes,  in  the  making  of  a  contract  as  agent  of  B.,  is  adsi* 
^|Me  in  evidence,  because  it  is  part  of  the  contract  whi<A  he  in«k»  '"' 
4  therefore  binds  B.,  but  it  is  not  admissible  as  his  account  of  *■" 

letter  from  an  agent  abroad,  stating  the  receipt  of  money  conpl" 

(I)   Gartk  V.    fTanrd,  8  Bing.  451.      S  (4)  ifaaten  t.  .Afulai,  1  Eq>-  ^-^'^ 

ChP.  346.  375. 

(9)  Vide  elUni  M«tftr«  t.  Mmiamt,  1  (5)  10  Vet.  137. 

Ei|u  N.  P.  C.  375.      FaMie*.  fflu<iiV*>  to  (6>  1  E^  N.  P.  C  375. 

Tes.138.    Hdyr<iry.^xtt,SEtf.V.P.C  (7 )  4  TauoL  5«J.                               ^ 

73.     Sehmaei  i.  iuci,  !0  Hoove,  39.  (8)  IbiiL  519,      KijriKr ».  ftw»^  "" 

(1)  6  L".  &  P.  M".  66S. 
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with  the  answer  of  the  employer,  directing  the  disposition  of  the  money,     Admishohs. 
will  be  evidence  of  the  receipt  by  the  principal.  (1) 

So  also  if  the  attorney  of  a  creditor  write  to  A.,  asking  payment  of  a  debt  When  letters 
dae  from  B^  and  A.  answer  the  letter,  and  pay  200/.  of  the  debt,  and  after-  ^g**^^^ 
wards  the  attorney  again  write  to  A^  asking  payment  of  the  residue  of  the 
debt,  and  B*  send  a  letter  promising  payment,  iiiis  last  letter  is  evidence  in 
an  action  against  B.  (2) 

In  an  action  against  a  body  corporate,  for  negligently  pulling  down  a 
house  which  belonged  to  them,  whereby  the  phuntiff's  house  was  injured, 
a  letter  written  to  the  plaintiff  respecting  the  pulling  down  of  the  house  by 
the  defendant's  surveyor,  who  had  the  management  of  all  their  buildings^  is 
to  be  presumed  to  have  been  written  by  him  in  that  capacity,  and  is  there- 
fMc  evidence  against  them.  (8) 

An  affidavit  of  an  agent  cannot  be  used  to  prove  a  fact  against  his  Affidavit  of 
-principal,  where  he  can  himself  be  called;  but  where  the  principal  has  used  *S^^ 
an  affidavit  of  the  agent  in  an  application  to  the  court,  in  which  a  particular 
fact  is  stated,  the  affidavit  of  the  agent  may  be  used  as  evidence  of  that 
fact  (4) 

Whai  the  declarations  of  an  agent  are  admitted  in  evidence,  they  are  Expkus  and 
received,  not  for  the  purpose  of  establishing  the  truth  of  the  fact  stated,  but  tbomty.  ^' 
as  representations,  by  which  the  principal  is  as  much  bound,  as  if  he  had 
made  them  himself,  and  which  are  equally  binding,  whether  the  fact  stated 
be  true  or  fake.  (5) 

But  an  agent's  admission  will  be  binding  on  his  principal,  when  the 
making  of  the  admission  is  within  the  scope  of  the  agent's  authority ;  and 
the  authority  of  an  agent  to  make  admissions  may  be  either  express,  or  im- 
plied from  circumstances ;  and  a  person  once  proved  to  be  an  agent,  is  pre- 
sumed to  continue  in  that  capacity.  (6) 

"  Wherever  a  party  refers  to  the  evidence  of  another,  he  is  bound  by  it ;"  Wbererer  a  ' 
and  TThat  such  third  party  said  is  evidence.  (7)  STeJdcnl,  rf 

If  a  person  says,  "  I'll  pay  you  money  if  A.  B.  says  it  b  due,"  and  A.  B.  another,  he  ix 
being  applied  to  says  it  is  due,  but  is  dead  at  the  time  of  the  action  brought,  ^^^  ^7  i^* 
^at  he  said  respecting  the  debt  is  evidence.  (8) 

If  A.  refer  B.  for  information  upon  any  particular  subject  to  C,  what 
C.  says  concerning  it,  when  applied  to  by  B.  or  his  agent,  is  evidence  for 

B.  in  an  action  against  A.  (9) 

So  when  a  party  being  applied  to  for  payment  says,  '<  A.  will  pay  you," 
is  an  admission  by  A.  sufficient  to  bind  the  principal,  and  A.  need  not  be 
called  (10);  and  it  is  also  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations.  (11) 

A.  received  a  forged  note  from  B.,  and  the  inspector  of  notes  proved,  that 
he  carried  back  the  note  to  B.,  who  said  if  she  paid  it  away,  she  had  it  from 
Cf  and  desired  him  to  inquire  of  C.  about  it ;  the  inspector  was  allowed  to 

(1 )  Coatet  T.  Bainbridgt,  5  Bing.  58.  (6)  Robert*  ▼.  GrtaUy  (Loify),  3  C.  &  P. 

(S)  BoberU  ▼.  Grecfey  (I^)>  3  C.  &  P.  381. 

380  {7)  Par  Lord  EUenborough  in  Donic/  v. 

(3)  Pkgtom  ▼.  St.  Tkomai*9   ffotpUal,   3  Pit,  I  Cam^,  S66,  n,  Peake's  Add.  Cas.  238. 

C.  &  P.  363.    S.  C.  nom.  Peyton  t.  Londaih  6  Eap.  N.  P.  C.  74. 
(Mayor,  ^.  o/),  9  B.&  C.  7S5.   4  M.  &  R.  (8)  Ibid. 

625.  (9)    WiOiamM  v.  /jium,  1  Camp.  364. 

(4)  Johnwn  T.  Ward,  6  Esp.  N.  P.  C,  47.         (10)  Bwrt  ▼.  Palmer,  5  Esp.  N.P.C.  145. 

(5)  PhUlipps*  £▼.  404.  (11)  Ibid. 
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state  what  C.  told  him,  as  B.  had  referred  to  C.  for  informatioii  on  &e  sab- 
ject  (1) 

If  a  penoiiy  on  being  applied  to  on  a  particular  sabjecty  state,  menticHiiiig 
another  person,  <<  he  is  in  possession  of  my  sentiments,  and  will  attend;** 
**  I  have  written  to  him,  and  I  refer  you  to  him  thereon ;"  snch  leferenee 
and  letter  are  sufficient  to  constitute  the  party  referred  to  an  agent  in  the 
business ;  and  what  he  said  at  a  meeting  on  the  subject,  may  be  given  in 
evidence  against  the  principal.  (2) 

Where  through  the  defendant's  negligence  in  not  fencing  a  shafty  the  loss 
of  a  horse  accrued,  and  the  defendant  consented  to  indemnify  the  owner  of 
the  horse  for  his  loss,  if  a  miner's  jury  should  say  the  shaft  was  his : — It 
was  held,  that  the  finding  of  the  jury,  that  the  shaft  was  the  defendam's, 
coupled  with  the  declaration,  was  evidence  against  the  defendant  upon  the 
principle  of  the  authorities,  which  make  the  declarations  of  persons  referred 
to  equivalent  to  their  own  admissions,  for  the  jury  were  to  be  considered' 
in  the  nature  of  accredited  agents.  (3) 

An  admission  against  a  person's  own  interest  being  conclusive,  it  has 
been  held  upon  an  issue,  whether  a  third  person  died  possessed  of  certain 
property,  that  evidence  can  be  given  of  a  declaration  made  by  that,  third 
person,  of  his  having  assigned  the  property,  the  party  against  whom  the 
declarations  were  adduced,  claiming  under  that  person. 

Declarations  of  an  assignee  of  a  bankrupt  suing  as  such,  made  before  he 
was  chosen  assignee,  are  not  admissible  against  him.  (4) 

Respecting  admissions  by  attorneys.  Lord  EUenborough  in  Young  v. 
Wright  (5)  said,  <<  If  a  fact  is  admitted  by  the  attorney  on  the  record, 
with  intent  to  obviate  the  necessity  of  proving  it,  he  must  be  supposed  to 
have  authority  for  this  purpose,  and  his  client  will  be  bound  by  the  ad- 
mission ;  but  it  is  clear,  that  whatever  the  attorney  says  in  the  course  ai 
conversation,  is  not  evidence  in  the  cause."  (6) 

An  undertaking  to  appear  <<  for  Messrs.  T.  and  M.  joint  owners  of  ^e 
sloop  A. "  given  by  the  attorney  on  the  record,  is  evidence  of  the  joint 
ownership.  (7) 

An  admission,  ^  It  is  agreed  to  admit  on  the  trial  of  this  cause  the 
execution  of,"  &c.  ^*  applies  to  every  trial  which  may  take  place  by  direction 
of  the  court"  (8),  notwithstanding  the  defendant's  attorney  retract  it  before 
the  new  trial.  (9) 

In  order  to  shew,  that  the  person  making  the  admission  is  the  attorney  in 
the  cause,  it  is  in  general  enough  to  prove,  that  the  person  making  the 
admission  is  the  attorney  upon  the  record  (10) ;  but  it  has  been  held,  that  a 
letter  written  to  a  plaintiff's  attorney  before  action  brought,  by  the  attorney 


(1)  Brock  V.  Kenti  1  Camp.  366.  m. 

(2)  Hood  ▼.  Reeve,  3  C.  &  P.  532.,  vide 
etiam  Garnet  t.  BaU,  3  Stark.  N.  P.  C.  160. 
Bretton  ▼.  Prettimany  Sir  T.  Raym.  1 53.  l^ric* 
V.  HottU,  1  M.  &  S.  105.  Brock  y.  Kent,  1 
Camp.  366.  n.  Beayne  ▼.  BeaX,  3  Lev.  241., 
9ed  gtuere.  Whether  evidence  of  the  answer 
is  not  sufficient  without  calling  the  servant, 
though  alive  ?  WiOiamt  v.  Iwnn,  1  Camp. 
364.     Roscoe's  £v.  41. 

(3)  Sybray  v.  White,  1  M.  &  W.  441.,  vide 
etiam  Uoyd  v.  WiOan,  1  Esp.  N.  P.  C.  178. 
Whitehead  y,  TaUenall,  1  A.  &£.  491.  Doe 
d.  Morris  v.  Rosser,  3  East,  1 5.     Hunter  v. 


Riee,   15  ibid.    100.      Stevena  v.  T%atker, 
Peake's  N.  P.  C.  249. 

(4)  Fenwick  v.  Thornton^  M.  ft  M.  51., 
ffide  anti,  1606. 

(5)  r  Camp.  141^  anti,  40S.  tit.  ARoanr. 

(6)  Vide  etiam  GVi}^  V.  IRSwiM,  1 T.  R. 
7ia  Tmdove  v.  Bmrton,  9  Moore,  64. 
Goldie  V.  ShMlewonh, I  Camp.70n  cmti,  1606. 
1614. 

(7)  Mcanhan  v.  Oiff,  4  Camp.  ISS. 

(8)  Pier  Tindal  C  J.  in  ElUmv.LaHduM,  I 
M.  &Rob.  196. 

(9)  J>oed,WethertUr,Bird,':C,&r,€. 

(10)  Mar$haa  v.  Oiff,  4  Camp.  133. 
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who  aftenrarcb  appeared  in  the  eauae  for  the  defendant,  was  not  evidence     Admusiovi. 
of  a  fact  admitted  therein  without  further  proof,  that  the  defendant  author- 
ised  the  communication.  (1) 

An  offer  bj  the  attorney  of  the  defendant's  father,  is  no  evidence  against 
the  defendant,  though  the  same  attorney  may  be  afterwards  employed  by 
him.  (2) 

If  the  counsel  on  both  sides  in  the  conduct  of  a  cause  admit  a  certain  state  Couitssl. 
of  facts,  the  jury  can  draw  the  same  conclusion  respecting  such  facts,  as  if 
they  were  formidly  proved  before  them.  (3) 

If  a  special  case  be  signed  by  the  counsel  on  both  sides  for  the  opinion  Speoial  case. 
of  the  court  above,  and  stating  facts  proved  at  the  trial  of  the  cause,  such 
case  is  admissible,  as  evidence  of  those  facts  on  a  new  trial  (4) ;  but, 
whether  an  admission  by  the  plaintiff's  counsel  in  his  address  to  the  jury 
on  a  former  trial,  that  part  of  his  client's  demand  had  been  satisfied,  be 
receivable  in  evidence,  if  his  client  were  in  court  and  heard  it,  and  made 
no  objection  at  the  time  (5),  is  questionable ;  but  such  evidence  was  once 
rejected  at  Nisi  Prius. 

Upon  an  issue  to  ascertain,  whether  a  commission  was  concerted  between  Divtor  and 
the  petitioning  creditor,  bankrupt,  and  attorney,  the  declarations  of  a  de-  C^u>"»^ 
ceased  petitioning  creditor,  made  after  the  commission,  were  held  not  to  be  ^^°*"*^ 
evidence  against  the  assignees  (6) :  and  it  was  said^  that  the  petitioning 
creditor  could  not  be  taken  to  be  the  real  party  interested  in  the  cause, 
and  the  result  of  the  trial,  if  the  verdict  were  for  the  plaintiff,  would  not 
necessarily  be  the  superseding  of  the  commission,  the  issue  being  merely  a 
proceeding  to  satisfy  the  chancellor's  conscience. 

To  prove  the  defendant's  admission  of  a  debt  due,  the  plaintiff  produced  Written  en- 
a  book  containing  a  written  entry  signed  by  the  defendant,  but  which  ^^** 
being  couched  in  the  terms  of  a  promise  to  pay,  was  rejected  for  want  of  a 
stamp:  —  It  was  held,  that  a  verbal  admission  by  the  defendant  of  the 
amount  of  the  debt  due  from  him  to  the  plaintiff,  and  made  before  or  con- 
temporaneously with  his  signing  the  entry,  was  properly  admitted  in 
evidence.  (7) 

In  an  action  for  goods  sold  and  delivered,  and  on  an  account  stated,  a  Parol  admis- 
parol  admission  of  the  debt  by  the  defendant  is  evidence  under  the  account  '*^°* 
stated,  though  it  may  appear  that  there  was  a  written  agreement  relating  to 
the  goods.  (8) 

Where,  in  order  to  prove  that  a  certain  debt  had  been  entered  in  a 
schedule  annexed  to  a  composition  deed,  the  plaintiff  offered  in  evidence 
an  admission  of  that  fact  by  the  defendant,  but  neither  produced  the  deed 
or  schedule,  or  accounted  for  their  non  production :  —  It  was  held,  that 
evidence  of  the  admission  by  the  defendant  was  improperly  rejected.  (9) 

(1)  Wagttaff  ▼.  Wilson,  4  B.  &  Ad.  SS9.  inroicfi^T.S'mtM(6£sp.N.  P.  C.  121.),  which 

(2)  Burghart  ▼.  Angeratein,  6  C.St  P. 690.  was  loosely  reported,  the  declarations  must 
(S)  Straey  v.  Blake,  1  M.  &  W.  1 73.  have  been  made  before  the  commission;  and 
(4  )  Van  Wart  t.  WdUey,  R.  &  M.  4.  that  in  Dowden  ▼.  FowU  (4  Camp.  38. ),  the  fiict 

(5)  Cb&d^e  V.  Horn,  10  Moore,  431.  3  ofthe  petitioning  creditor  having  indemnified 
Bing.  119.  Phillipps*  £▼.  410.  Hiat  a  the  sheriff,  was  the  principle  of  the  decision, 
statement  prepared  by  an  attorney  for  the  The  assignees  gave  the  instructions  for  the 
opinion  of  counsel  is  evidence  against  a  part  v,  defence ;  poat,  1 630. 

or  those  identified  in  interest  with  him,  vide  (7)  Singleton  v.  BaSot,  2  Tyrw.  409. 

Meath  (Bishop  of)  v.  WinchesUr  {Marqnas  (8)  NewhaU  v.  HoU,  6  M.  & W. 662., aii/^, 

of),  3  Bing.  N.  C.  2il„ post,  1634.  1607. 

(6)  Harwoodv.  Keys,  I  M.&Rob.204.  It  (9)  StaUene  v.  Ihfotey,  ibid.  664. 
was  suggested  by  Mr.  Justice  Pattcson,  that 
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In  an  action  against  the  sheriff,  the  declarations  of  a  paitf,  who  hts 
indemnified  the  sheriff,  are  evidence  against  the  sheriff,  because  such  a 
declarant  is  considered  as  substantially  the  defendant.  (1) 

Upon  the  same  principle  it  was  held  in  Harrison  v.  VaUamee  (2)>  which 
was  an  action  of  trover  for  a  deed,  where  the  defendant  admitted  he  re- 
tained it  at  the  request  of  W.  R^  and  in  the  detainer  of  which,  W.  R. «» 
substantially  interested,  the  declarations  of  W.  R*  in  favour  of  the  plaintif' s 
claim  were  admitted. . 

If  a  minor  sue  by  his  guardian,  the  declarations  of  the  guardian  aie 
not  admissible  in  evidence  against  the  minor  (3) ;  nor  the  admissions  of  a 
prochein  amy  (4) ;  nor  those  of  a  trustee  against  a  cestuique  trust.  (5) 

And  the  infant's  answer  in  Chancery  by  his  guardian  cannot  be  read  in 
evidence  against  the  infant,  for  the  guardian  is  sworn,  and  not  the  infsot; 
and  the  guardian  has  not  authority  to  prejudice  the  infant  by  his  ad- 
missions. (6) 

Where  a  person  must  recover  through  the  title  of  another,  he  is  bound  by 
the  declaration  of  the  party  through  whom  he  claims.  Thus,  if  a  penoo 
bring  an  action  upon  a  bill  of  exchange,  the  declaration  of  a  person,  who, 
at  the  time  when  such  declaration  was  made,  was  holder  of  the  bill,  and 
who  hail  not  parted  with  it  till  after  it  was  due,  is  evidence  against  the 
plaintiff,  being  made  by  one,  according  to  whose  title  his  own  must  stand 
or  fall.  (7) 

**  An  action  upon  a  policy  may  be  brought  in  the  name  of  the  perwo 
who  effected  it,  though  he  be  not  the  person  actually  interested ;  yet  the 
persons  interested  are  so  far  looked  upon  as  parties  to  the  suit,  that  the 
declaration  of  any  of  them  are  received  as  admissible  in  evidence  against  the 
phiintiff."  (8) 

Where  a  witness  had  been  employed  by  the  defendant  to  xsonvey  eeitam 
proposals  to  the  plaintiff,  explained  them  to  him  by  an  interpreter,  from 
whom  also  he  received  the  answer ;  the  question  was,  whether  the  words 
of  the  interpreter  could  be  given  in  evidence  by  the  witness,  as  the  answer 
of  the  plaintiff,  or  whether  the  interpreter  himself  ought  to  be  called^  tf 
the  witness  understood  neither  the  questions  put  to  the  plaintiff,  nor  the 
answer  made  by  him  ?  But  Mr.  Justice  Gould  held,  that  the  evidence  of 
the  witness  was  clearly  admissible,  and  sufficient  Here  the  interpreter 
was  the  accredited  agent  of  the  parties,  acting  within  the  scope  of  his 
authority,  and  in  the  execution  of  his  agency.  (9) 

In   Wkiteomb  v.  Wkitinff  (I0)y  which  was  an  action  on  a  joint 
several  promissory  note,  given  by  defendant  and  others,  to  which  actioD 


(1)  Dyke  ▼.  Aldndgcj  7  T.  R.  665.y  vide 
Foun^Y.  S^tYA,6£sp.  N.  P.C.  121.  Dowden, 
▼.  FowUf  4  Camp.  38. 

(2)  1  Bing.  45.,  et  vide  Rcbson,  v.  An^ 
drade,  1  Stark.  372. 

(3)  Webb  V,  Smith,  B.,8cy[,  106,  Cowling 
▼.  Ely,  2  Stark.  366.,  vide  etiam  EggUtton 
V.  Spehe,  S  Mod.  258.,  sed  vide  Jamet  v.  H(a~ 
feild,  Str.  548. 

(4)  re&6  V.  Smith,  R.  &  M.  106. 

(5)  Bull.  N.  P.  237. 

(6)  Gilb.  Ev.  44.  Ecdestm  v.  PeUy, 
Carth.  79.  3  P.  Wms.  237.  n.  (e.),  vide 
Beculey  v.  Magrath,  2  Scb.  &  Lef.  (Irish), 34. 


(7)  Benaim  v.  Marshall,  cit  in  Shoe  f- 
Broom,  4  D.  &  R.  731. 

(8)  i%r  Lord  EUenborongh  in  P«B^.^ 
9ley,  16  East,  143.,  vide  etiam  Byhe  t-f^ 
ridge,  cit  in  Bauermann  v.  Rade»ius,1  T.  »• 
665.,  anti,  1615.  tit.  LsTTXas. 

(9)  Fairt^MV.MortyisPhillipi»'BT.4(tf. 

cit.  11  Howell's  St.  Tr.  171. 

(10)  Doug.  652.  recog.  in  i%r^ '^ 
Raynal,  2  Bing.  306.  Burleigh  ▼.  Sm^ 
B.  &  C.  41.,  et  vide  ChippendaU  r.  fk^r^' 
M.  &M.  411. 
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the  general  issue  and  the  Statute  of  Limitations  was  pleaded,  it  was  ApMiatiom. 
decided,  that  proof  of  payment  of  interest  and  part  of  the  principal  within 
six  years  by  one  of  the  others  who  was  not  sued,  would  take  the  case  out 
of  ike  statute,  Lord  Mansfield  observing,  '<  Payment  by  one  is  payment 
for  all,  the  one  acting,  virtually,  as  agent  for  the  rest;  and,  in  the  same 
manner,  an  admission  by  one,  is  an  admission  by  all.*' 

Upon  appeal  against  an  order  of  removal,  the  declarations  of  a  rated  in-  Pausbiokxr8. 
habitant  of  the  appellant  parish  are  evidence  against  that  parish,  without 
caUing  the  inhabitant,  and  shewing  that  he  refused  to  be  examined.  (1) 

An  admission  by  one  partner  is  evidence  against  his  co-partners,  if  Partnem. 
tiiere  he  primd  facie  evidence  of  partnership.  (2) 

An  admission  by  one  defendant  of  his  partnership  with  the  co-defend-  Br  Pawtkkil 
ants,  who  were  sued  with  him  as  acceptors  of  a  bill  of  exchange,  and  ^  ^"  ™  ^ 
who  had  been  outlawed,  has  been  received  against  him  of  a  joint  promise 
byalL(3) 

A  declaration  by  one  of  several  partners,  joint  plaintiffs,  that  the  goods, 
the  subject-matter  of  the  suit,  were  his  separate  property,  is  evidence 
against  all  the  plaintiffs  suing  as  upon  a  joint  contract.  (4) 

But  entries  in  a  book  kept  by  the  clerk  of  incorporated  company  are  not 
evidence  against  a  member  suing  them  on  a  contract  with  him,  although 
the  act  of  incorporation  directs  the  clerk  to  keep  such  a  book,  and  gives 
liberty  of  inspection  to  all  its  members.  (5) 

In  an  action  against  two  partners  on  a  deed,  purporting  to  be  executed 
by  one  defendant  for  <<  self  and  partner,"  an  admission  by  the  other  de- 
fendant, that  he  had  given  due  authority  to  execute  on  his  behalf,  is  not 
evidence  for  the  plaintiff,  without  producing  his  authority.  (6) 

The  rule  with  regard  to  the  admissions  of  partners  is  not  confined  to  Bt  Paxtkik 
cases,  where  they  are  parties  to  the  same  suit  ****  ^    '**'^* 

The  admission  of  a  partner,  though  not  a  party  to  a  suit,  is  evidence 
against  another  partner,  who  is  sued  as  to  joint  contracts  during  the  part- 
nership ;  and  whether  the  admission  be  made  before  the  determination  of 
the  partnership  or  afterwards  is  unimportant  (7) 

But  the  statement  of  onc^  who  has  been  admitted  into  partnership  sub* 
sequently  to  the  transaction  in  question,  is  not  admissible  in  evidence  as  to 
such  antecedent  transaction.  (8) 

An  admission  by  a  part  owner  of  a  ship,  upon  a  subject  not  of  co-part- 
nership but  of  co-part  ownership,  is  not  evidence  against  another  part 
owner.  (9) 

Admissions  are  clearly  evidence  against  a  party  to  the  record  who  has  Rzcohd  (Par* 
made  them ;  but  some  questions  have  arisen,  as  to  what  persons  are  to  be  ™s  ^)- 
deemed  parties;  the  circumstance  giving  rise  to  these  questions  being, 

(1)  Jiexv,Whiaey(Lower)(Inhah,of)^l  (5)  HiU  v.  ManeheHer  Water  WbrJkt,  5. 
M.  &  S.  6S6.    Rex  y.  Hardwiek  (Inhab.  of),     B.  &  Ad.  866.,  ante,  1612. 

11  East,  578.     Rex  ▼.  JFobum  (Inhab,  of),         (0  }  Steiglitx  t.  Egyinton,  Holt*8  N.  P.  C. 

10  ibid.  S95.  402.,  anti,  1608.  141. 

(2)  NiekoaMir.I>owding,lStAtk:si,  Grant  (7)  Wood  v,  Braddick,  1  Taunt  104.,  sed 
V.  Jaekson  (Bart.),  Peake's  N.  P.  C.  268.,  Tide  Booth  v.  Janney,  7  Price,  198. 

anti,  1608.  (8)  Catt  y.  Howard,  3  Stark.  5.  Pritchard 

(3)  SangeUrT.  Mazarredo,  1  SUrk.  161.  y.  Draper,  1  Russ.  &  M.  191. 

(4)  LucoM  Y.  De  La  Cour,  1  M.  &  S.  249.,  (9)  Jdggert  y.  Bhminge,  I  Stark.  64. 
atUi,  1608. 
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AsMistioiri. 

Aoicissioiis  VT 
Paatt. 

By  party  suing 
for  the  benefit 
of  another. 

Trustee. 
Attorney. 


Bt  PmsoK  nr- 
TXEssrxo, 
though  mot 
Paett  to  the 
RmcowLD. 

Steakqees. 

Issue  on  lia- 
bility of  stran- 
ger. 


Admission  by 
party  in  a  dif- 
ferent capacity. 


when  one  penon  is  named  a  party  on  the  record,  who  is  only  nominally  a 
party,  while  another  is  the  person  really  interested.  (I) 

Admissions  are  eTidence  in  favour  of  the  other  side^  whether  made  by  a 
nominal  party  on  the  record,  who  sues  as  a  trustee  for  the  benefit  of  an- 
other (2),  or  whether  made  by  the  party  who  b  really  interested  in  the  rait, 
though  not  named  on  the  record  (S) ;  and  an  attorney  conducting  a  came 
in  court  may  be  called  as  witness  by  the  opposite  side,  and  be  a^ed  who 
employs  him,  in  order  to  shew  the  real  party,  and  so  let  in  his  dedar- 
ations,  (4) 

In  Ainer  y.  Oeorge  (5)  it  was  held,  that  a  receipt  in  full  given  by  tlie 
plaintiff  on  the  record  could  not  be  invalidated  by  showing,  that  the  plain- 
tiff had  assigned  all  his  interest,  and  was  a  mere  trustee,  and  that  the  receipt 
was  fraudulentiy  given.  (6) 

In  an  action  on  a  bond,  conditioned  for  the  payment  of  money  to  L.  D^ 
the  declaration  of  L.  D.  that  the  defendant  owes  nothing  is  evidence; 
because  the  case  was  to  be  considered  as  if  L.  D.  was  the  plaintiff,  the 
action  being  for  L.'^D.'s  benefit  (7) 

Where  the  question  in  the  suit  is,  whether  a  particular  claim  might  have 
been  enforced  as  against  strangers  to  the -suit,  admissions  made  byauch 
strangers  are  sometimes  evidence. 

Thus,  it  has  been  held,  that  in  a  plea  of  abatement  for  the  non  joinder  of 
A.  B.  as  a  defendant,  his  declarations  before  action  brought,  were  evidesee 
in  support  of  the  plea  (8) ;  because,  whatever  would  be  evidence  In  an 
action  brought  against  him  to  prove  him  liable,  might  be  received  to  prove 
his  liability  on  this  issue. 

Apparently,  on  the  same  principle,  the  admissions  of  bankrupts,  or  entries 
in  their  books,  made  before  the  act  of  bankruptcy,  are  receivable  in  eri- 
dence  to  prove  the  petitioning  creditor's  debt  (9)  And  the  admission  of 
a  petitioning  creditor  made  before  the  fiat,  as  to  the  amount  of  his  debt, 
is,  on  a  similar  ground,  receivable  in  evidence  against  the  assignees  of  a 
bankrupt.  (10) 

<<  In  cases  of  this  description  the  issue  appears  to  be^  what  were  the  mutnal 
rights  of  two  persons  (one  or  both  being  strangers  to  the  suit)  at  a  pa^ 
ticular  period ;  which  inquiry  would  seem  to  let  in  such  evidence,  as  would 
have  been  receivable  between  those  persons.  In  the  last  example,  howeTer, 
it  is  not  clear,  that  the  decision  did  not  turn  on  the  point,  that  the  as- 
signees were  liable  to  be  affected  by  admissions  of  the  petitioning  creditori 
because  he  was  a  privy  in  estate. 

**  An  admission  may  have  been  made  by  a  party  to  a  record,  when  in  a 
different  capacity  from  that  in  which  he  is  concerned  as  regards  the  soi^: 


(1 )  Phillipps*  £y.  392.,  onl^,  1618—1621. 

(2)  Bautrmann  ▼.  Radeniuty  7  T.  R.  664. 
Craib  ▼.  D'Aetk,  ibid.  670.  <i. 

(S)  J2crv.  Hardwick{Inhab.of),n'E,9aX, 
578.  589. 

(4)  Levy  ▼.  Pope^  M.  ft  M.  410. 

(5)  I  Camp.  392.,  onf^,  1616. 

(6)  Vide  etiam  GiUon  v.  Winter,  5  B. 
&  Ad.  96.  Baytu  y.  Rogtn,  Doug.  407. 
Legh  V.  Legh,  1  B.  &  P.  447.  Smith  v. 
Bromley,  Doug.  696.  CoclMtott  ▼.  Bennett, 
2  T.  R.  763. 


(7)  Haneon  ▼.  JRirfcr,  1  Wil8.257.  f««- 
lU  V.  Ihrren,  3  C.  &  P.  623.,  ndie  etiim 
Davie  y.  IHnwoody,  4  T.  R.  678. 

(8)  Oay  y.  LtmgOow,  M.  &  M.  45. 

(9)  WatU  y.  liorpe,  1  Camp.  376.  Evir 
y.  Preston,  R.  T.  H.  378.  ffoare  r.  0^ 
4  Taunt  560.  Tayhr  y.  JSa&e*,  1  Stirfc 
176.   Phillippa'  Ey.  397.  _  ,^, 

(10)  yovnyT,  Smith,  6  Esp.  N.P.Ci*'" 
sed  vide  Harwoodr.  Keye,  I  M.  &  Bob. S05|» 
in  which  Mr.  Justice  Patteson  tooe^ 
this  case  to  be  loosely  reported ;  o"^)  ^^' 
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and  it  seems  to  have  been  considered,  in  such  a  case,  that  his  former  ad«  Admusioki. 
mission  ought  not  to  be  evidence  against  him.  For  the  change  which  has 
taken  place  in  his  interest,  his  means  of  knowledge^  and  his  powers  of 
acting,  shew  that  his  former  admission  is  not  a  safe  criterion  of  the  truth 
of  the  claim,  or  defence,  which  he  is  at  present  setting  up.  And  the  in- 
justice of  allowing  his  former  admission  to  be  used  against  him  may  appear 
to  be  the  greater,  where  by  the  change  of  his  situation  he  has  become  the 
representative  of  the  interest  of  others,  with  whom  in  his  former  situation 
he  had  no  privity."  (1) 

Thus,  it  has  been  held,  that  the  declarations  of  a  person,  made  before  he  Proehein  amy. 
became  assignee  of  a  bankrupt,  are  not  evidence  against  him,  when  suing 
as  such  assignee  (2) ;  and  the  declarations  of  a  prochein  cmy^  made  before 
action  brought,  are  not  admissible  for  the  defendant  (3) 

In  a  civil  suit  by  or  against  several  persons,  who  are  proved  to  have  a  By  a  party 
joint  interest  in  the  decision,  a  declaration  made  by  one  of  these  persons,  ^^J^!!S^-^°^^ 
concerning  a  material  fact  within  his  knowledge,  is  evidence  against  him,  gait, 
and  against  all  who  are  parties  with  him  in  the  suit :  thus,  in  Rex  v.  Hatdr  Judgment  of 
wick  (Inhab,  cf)  (4«)  Mr.  Justice  Bayley  said,  "  I  consider  that  every  rated  S^'/^*^ 
inhabitant  of  a  parish  is  a  party  to  the  suit  upon  an  appeal  against  an  order  y.  Hmdwick 
of  removal  between  his  parish  and  another,  and  that  every  such  rated  (/»Aa6.  of), 
inhabitant  may  refuse  to  give  evidence  in  such  suit,  when  called  upon  by 
the  opposite  parish.    I  also  think  it  follows  from  thence,  that  the  declar- 
ation of  every  such  rated  inhabitant  as  to  the  matters  in  question,  made  at 
the  time  he  was  a  rated  inhabitant,  is  evidence.'' 

In  an  action  of  covenant  against  two  defendants,  the  affidavit  of  one  of 
them  was  held  to  be  evidence  against  both ;  because,  "  it  was  to  be  looked 
upon  as  a  truth  relating  to  them  both."  (5) 

But  unless  there  be  a  joint  interest  in  the  decision,  the  admission  of  one 
defendant  will  not  be  receivable  against  a  co-defendant  (6):  thus,  in  actions 
of  Uyrty  the  admission  of  one  co-defendant  will  not  affect  another  co- 
defendant  (7) 

The  admissions  of  an  under-sheriff  are  evidence  against  the  sheriff  (8)';  SHxmiFr,  Un- 
but  not  unless  they  accompany  an  official  act  of  the  under-sheriffs,  or  tend  ^^^  Baiupf. 
to  charge  himself,  he  being  the  real  party  in  the  cause.  (9) 

Where  the  declarations  of  the  under-sheriff  accompany  official  acts,  they 
are  in  the  nature  of  original  evidence  (10) ;  though  the  admissions  of  a 
bailiff  or  sheriff's  officer,  when  the  authority  is  limited  to  the  particular 
duties  specified  in  his  warrant,  are  not  evidence  against  the  sheriff.  (11) 

What  a  bailiff  says  while  he  has  a  party  in  custody  (12),  concerning  the 
circumstances  of  the  arrest,  may  be  admissible  against  the  sheriff  as  part  of 
the  act  for  which  he  is  responsible  (IS);  and  it  has  been  held,  that  the 
relation  of  sheriff  and  officer  continues  whilst  the  writ  is  in  course  of  exe- 
cution, and  therefore  that  the  sheriff  may  be  affected  by  the  officer^s  declar- 

(1)  Phiilippa*  £▼.  898.  (8)  Drakt  ▼.  Syket  (Bart,),  7  T.R.  117. 

(S)  Femriek  ▼.  Thomtm,  M.  &  M.51.  (9)  &iaip6aff  T.Goor/n«^4  B.&  Ad.541. 

(S)  WM  ▼.  Smithf  R.  &  M.  106.  (10)  rabdey  ▼.  DobU,  1  Ld.  Raym.  190. 

(4)  11  East,  589.  Drakt  ▼.  Syku,  7  T.  R.  1 17.     Ktmpland  ▼. 

(5)  Vtcary'g  eaie,  Gilb.  £t.  51.  Maeatiley,  Peake't  N.  P.  C  95. 

(6)  Wych  ▼.  Meak^  S  P.  Wms.  Sll.     12  (11)  Draie  y.  Syk«M,  7  T.  R.  117. 

Vm.  361.  (12)  Bowthtr  ▼.  CaOty,  1  Camp.  891.  fi. 

(7)  2)aii«b  r  JPM<er,  M.  &  M.  502.  (IS)  iVorM  ▼.  ilfiZvi,  ibid.  889. 
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Aoxissiovs.  ations  after  the  return  of  a  fitri  faeUu^  and  before  a  warrant  is  made  for 
sale^  8o  long  as  the  goods  are  in  the  hands  of  the  officer.  (1)  la  neh 
cases  the  declarations  of  the  officer  are  properlj  or^^nal  evidenoei  and  not 
in  the  nature  of  hearsay  or  admission. 

Shipowksu.  In  an  action  by  the  master  of  a  ship  for  freight,  the  declarations  of  die 

Interested  in      owner  of  the  sliip  are  admissible  against  the  plaintiff  becaoae  the  aetkm  s 

^^^^^  brought  for  the.  owner's  benefit  (2) 

Suuxr.  A  surety  cannot  in  general  be  affected  by  evidence  of  an  admission  smfe 

by  his  principal :  thus,  where  a  party  became  surety  by  a  bond  for  the 
faithful  conduct  of  a  clerk,  it  was  held  in  an  action  upon  such  bond,  tint 
an  admission  by  the  clerk,  made  after  he  was  discharged,  of  ▼arioos  suv 
which  he  had  embezzled,  was  not  receivable  in  evidence  against  the 
surety.  (8) 

WiFK.  Generally,  a  husband  will  not  be  responsible  for  admiteions  made  by  lui 

wife,  even  when  he  is  suing  injure  uxoris.  (4) 

Responsibility        Where  the  conduct  of  the  wife  is  in  question,  her  declarations  have  bees 

f?.^  ^"^poosi-    held  admissible  for  her  husband  in  an  action  brought  against  him.    Tfan^ 

bilitvofhus-       ,  .       -  .  _.    _         _         .«.•■«  •    .       xt  4xv 

band,  for  the      ^^  ^^  action  for  necessaries  supplied  to  the  wife,  the  defence  being  that  tbe 
declarations  of    husband  had  turned  her  out  of  doors  for  adultery,  which  statement  was  mak 

previously  to  her  expulsion,  are  admissible.  (5)  And  in  an  action  for  se- 
duction, declarations  of  defendant's  wife  tending  to  show  that  she  aided  td 
colluded  with  the  defendant  in  seducing  the  plaintiff's  daughter,  are  endeooe 
in  aggravation.  (6) 

PcUetharp  v.  Furnish  (7)  recognises  the  power  of  a  wife  to  bind  her 
husband  by  her  admissions,  when  she  can  be  considered  as  the  agent  of  Ber 
husband :  as  in  that  case  when  it  appeared,  that  the  wife  managed  her  has^ 
band's  business,  and  generally  gave  orders  and  paid  for  goods  (8),  it  vas 
holden,  that  an  admission  which  she  made  took  a  case  out  of  the  Statute  of 
Limitations,  Mr.  Justice  Buller  conceiving,  that  ^^  her  promise  was  bioding 
on  the  defendant,  and  took  the  case  out  of  the  Statute  of  LimitatioDSy  aod 
ruled  that  the  promise  of  any  servant  or  agent  intrusted  by  the  defeodsDt  to 
transact  his  business  for  him  would  have  the  same  effect." 

The  declarations  of  a  married  woman,  during  coverture,  of  the  non  paj- 
ment  of  money  lent  to  her  before  marriage,  are  admissible  in  evidence  for 
the  plaintiff,  in  an  action  brought  against  her  husband  as  her  adminis- 
trator. (9) 

A  jury  can  infer  the  wife's  agency,  from  the  circumstance  of  her  having 

(1)  Jae6b$  v.  Htmiphrey,  2  C.  &  M.  413.  (7)  2  Esp.  N.  P.  C.  511.  «•  , 
4  Tyrw.  272.  (8)  Vide  etiam   Gregory   ▼.   ^'^: 

(2)  SmUh  V.  Lyon,  S  Camp.  465.,  et  ride  Camp.  395.  aifford  ▼.  Bwion,  1  W 
Harruon  v.  VdOanee,  1  Bing.  45.  Rebwn,  t.  199.  Emerwn  v.  Blonden,  1  Esp*  ^'  ^ 
jindrade,  1  Stark.  372.  Sparyo  y.  JBroum,  141,  Pb&mt  t.  &fli,  2  N.&M.422.  W 
9  B.  &  C.  938.  ▼.  Andertoih  5  Bing.  170.     CW»  ▼•  ^*^ 

(3  -       ^ 

Tide 

▼.  Alston,  2  M.  &  W.  21 3.  591 .     2  Stark.  204.     CUjffbrd  ▼.  ^^"^ 

(4)  AUnmY.  Pritehett,  6  T,R.  680.  Anon,  Bing.  199.  w  *  Tlab. 
Str.  527.  HaUr.  HiO,  ibid.  1094.  Wrottedey  (9)  Hvmpkrtyt  v.  Boyo^  *  "  v  pC 
T.  Btndisk,  3  P.  Wms.  238.,  anU,  709.  tit.  1 40.,  sed  ride  KeOy  ▼.  SmaO,  2  ^^ J  ^ 
Bjiaov  AND  FaMx.  716.,  where  in  an  action  by  ^""*J^  w^, 

(5)  WaUon  ▼.  Green,  1  C.  &  P.  621.  wife  for  a  loan  by  the  wife  **J?2d  „ 

(6)  KnowleM  v.  Conqngne,  Winton  Sum.  admissions  after  coverture  were  rauMo 
Ass.  1835,  cit  Ro6coe*8  £v.  44.  against  the  plaintiff  by  liord  KeDyo»< 
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been  seen  twice  in  his  oountiog-house  appearing  to  conduct  his  business 
with  reference  to  the  transaction  in  question,  and  on  one  of  those  occasions 
giving  directions  to  the  foreman.  (1)  And  when  a  wife  admitted,  that  she 
had  agreed  to  pay  4fS.  per  week  for  nursing  a  child,  it  was  held  to  be  suf- 
ficient to  charge  the  husband,  it  being  a  matter  usually  transacted  by 
women.  (2) 

A  party  indebted  to  another  for  goods  supplied,  called  on  his  agent,  and, 
after  being  informed  verbally  of  the  amount  of  the  claim  against  him,  said^ 
that  he  would  either  return  again,  or  send  some  person  next  day  either  to 
settle  it,  or  give  some  further  security.  The  defendant's  wife  having  come 
next  day  with  an  offer  of  further  security,  which  was  afterwards  rejected, 
it  was  held,  that  admissions  by  her  in  the  course  of  that  ^lonyersation  re- 
lative to  the  amount  of  the  debt,  were  receivable  in  evidence  against  the 
husband.  (S) 
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Advissiows. 


7.  EFFECT  AND  Proof  of  documkntart  Evidence. 

I.  Generally. 

In  cases  of  conflicting  testimony,  and  particularly  where  the  subject  of 
litigation  is  remote  in  point  of  time,  or  the  question  depends  upon  the 
terms  of  oral  communications,  the  evidence  of  written  documents  con- 
nected with  the  transaction  are,  on  account  of  their  permanency,  of  the 
most  obvious  and  essential  importance.  Every  day  furniishes  instances  of 
the  weakness  of  human  memory  in  such  cases,  and  great  opportunity  is 
afforded  for  misrepresentation  or  mistake,  whilst  writings  are  permanent, 
and,  as  observed  by  Montesquieu,  are  witnesses  difficult  to  be  corrupted. 

The  depositions  of  dead  or  absent  witnesses  are,  in  point  of  law,  of  a 
secondary  nature  to  the  vivd  voce  testimony  of  witnesses  subjected  to  the 
ordeal  of  a  cross-examination ;  so  are  they  inferior  and  weaker  in  point  of 
force  and  effect ;  because  a  witness  will  frequently  depose  thdt  in  private, 
which  he  would  be  ashamed  to  confirm  before  a  public  tribunal ;  —  nam 
minus  obsHHsse  videtur  pudor  inter  paucos  signatores.  (4) 

Books  kept  in  public  offices  (5)  which  are  authorised  by  competent  au- 
thority (6),  are  in  general  admissible,  although  in  most  cases  as  secondary 
evidence  only  (7) ;  and  the  general  rule  respecting  them  is,  that  such  per- 
sons only  (8)  who  have  an  interest  (9)  in  their  contents,  have  a  right  to 
inspect  and  take  copies  of  such  parts  as  relate  to  their  interest,  and  that 
when  the  books  themselves  are  admissible  in  evidence,  examined  (10)  copies 
are  equally  admissible :  but,  if  an  original  document  be  not  admissible  in 
evidence,  and  a  copy  of  it  be  made  so  by  act  of  parliament,  the  copy  only 
will  be  evidenoe,  for  the  original  is  not  made  so  by  implication*  (11) 
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Public  books. 


(1)  Pahrner  y.  SdU,  S  N.  &  M.  482. 

(2)  Anan,   Str.    527.       Ante,   709.,   tit. 
Barox  axo  Fbmb. 

(3)  Barker  v.  Fanghan,  4  Jur.  222. 

(4)  Quinctil.  1.  ▼.  o.  6. 

(5)  Johnsm  v.  Ward,  6  Esp.  N.  P.  C.  47. 

(6)  Humble  y.  Hvnt,  Holt's  N.  P.C.  601. 


(7)  Henry  y.  Leight  3  Camp.  499. 

(8)  Murray  y.  Thamhitt,  Str.  717. 

(9)  Geery  y.  Hopkhts,  2  Ld.  Kaym.  851. 

(10)  Hoe  y.  Nathorp,  1  ibid.  154. 

(11)  ^tircZon  y.  Rickete,    2  Camp.   121. 
Harrison's  Ey.  79»  80. 
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ErvKci  AMD  Sometimes  entries,  although  made  in  books  of  public  offiees,  are  not 

DocoMSNTAET  odmissible  in  evidence  without  shewing,  that  the  party  charged  had  assented 
EviDBMCB.         to,  or  authorised  such  entries :  thus,  an  entry  in  the  books  of  the  reoeiTer 

of  the  duties  on  carts,  Ac  is  not  evidence  of  property,  without  shewing  by 

whom  the  entry  was  made.  (1) 

And  the  entry  in  the  office  at  Somerset  House  for  licensing  atage- 

coaehes,  was  held  to  be  no  evidence  to  prove,  that  the  persons  named  in  the 

license  were  owners  of  the  coach.  (2) 


DOCUMKHTS 
MOST  COMX 
FROM  PROPCE 
CuSTODr. 


Judgment  of 
Chief  Jufltioe 
Tindal in 
Meaik  (Bishop 
of)  ▼.  WineheM^ 
ter  {MarovMM 
of). 


II.  Documents  must  come  from  proper  Custody • 

To  render  documents  evidence,  their  place  of  custody  must  be  established. 
Thus,  in  Meath  {Bishop  of)  v.  Winchester  {Marquess  of)(S)  a  case,  touch- 
ing the  right  of  presentation  to  a  living  by  the  bishop  of  Meath,  was  stated 
for  the  opinion  of  counsel  by  a  bishop  of  Meath  in  1695,  and  found  in 
the  family  mansion  of  the  Dopping's,   descendants  of  that  bishop,  was 
held  evidence  against  a  subsequent  bbhop  of  the  same  see  on  a  question 
touching  the  right  of  presentation   to  the  same  living;  Chief  Justice 
Tindal  stating,  <'  The  result  of  the  evidence,  upon  the  bill  of  exceptions,  we 
think  is  this, — that  these  documents  were  found  in  a  place  in  which,  and 
under  the  care  of  persons  with  whom  papers  of  Bishop  Dopping  might 
naturally  and  reasonably  be  expected  to  be  found ;  and  that  is  precisely  the 
custody  which  gives  authenticity  to  documents  found  within  it ;  for  it  is 
not  necessary,  that  they  should  be  found  in  the  best  and  most  proper  place 
of  deposit.    If  documents  continue  in  such  custody  there  never  would  be 
any  question  as  to  their  authenticity ;  but  it  is  when  documents  are  found 
in  other  than  the  proper  place  of  deposit  that  the  investigation  commences, 
whether  it  was  reasonable  and  natural  under  circumstances  in  the  particular 
case,  to  expect  that  they  should  have  been  in  the  place  where  they  are 
actually  found ;  for  it  is  obvious,  that  whilst  there  can  be  only  one  place  of 
deposit  strictly  and  absolutely  proper,  there  may  be  various,  and  many  that 
are  reasonable  and  probable,  though  differing  in  degree,  some  being  more 
so,  some  less;  and  in  those  cases  the  proposition  to  be  determined  is, 
whether  the  actual  custody  is  so  reasonably  and  probably  to  be  accounted 
for,  that  it  impresses  the  mind  with  the  conviction  that  the  instrument 
found  in  such  custody  must  be  genuine.     That  such  is  the  character  and 
description  of  the  custody  which  is  held  sufficiently  genuine  to  render  a 
document  admissible,  appears  from  all  the  cases.    On  the  one  hand,  old 
grants  to  abbeys  have  been  rejected  as  evidence  of  private  rights  where  the 
possession  of  them  has  appeared  altogether  unconnected  with  the  persons 
who  had  any  interest  in  the  estate.    Thus,  a  manuscript  found  in  the 
Herald's  Office,  enumerating  the  possessions  of  the  dissolved  monastery  of 
Tudniry(if)9  a  manuscript  found  in  the  Bodleian  Library,  Oxford  (5), 
an  old  grant  to  a  priory  brought  from  the  Cottonian  MSS.  in  the  British 


(1 )  Weaver  r.  Prentice,  1  £sp.  N.P.C.369.         (4)  Lygon  v.  StruU,  8  Antt.  601. 

(2)  Strother  ▼.  WiUan,  4  Camp.  24.  (5)  MieheU  y.  Rabitett*,  cit.  in  3  Taunt 

(3)  3  Bing.  N.  C.  201.  91. 
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Museum  (1),  irere  held  to  be  inadmissible^  the  poaaeBBion  of  the  doeumehts  Erracr  awd 
being  unoonnected  with  the  interests  in  the  property*    On  the  other  hand,  -^^^'  ^' 
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an  old  chartulary  of  the  dissolved  abbey  of  Glastonbury  was  held  to  be  Evidxvcb. 
admissible,  because  found  in  the  possession  of  the  owner  of  part  of  the 
abbey  lands,  though  noi  (^  the  principal  proprktor*  This  was  not  the  proper 
cdstody,  whichy  as  Lord  Redesdale  observed,  would  have  been  the  Augment- 
ation Office  (2) ;  and,  as  between  the  different  proprietors  of  the  abbey 
lands,  it  might  have  been  more  reasonably  expected  to  have  been  deposited 
with  the  largest;  but  it  was,  as  the  court  argued,  a  place  of  custody  where 
it  might  be  reasonably  expected  to  be  found.  (S)  So  also  in  the  case  of 
Janet  Y.Wdller (^)f  the  collector's  book  would  have  been  asweU  authen- 
ticated if  produced  from  the  custody  of  the  executor  of  the  incumbent  or 
his  successor,  as  from  the  hands  of  Uie  successor  of  the  collector.  (5) 

*^  Upon  this  principle  we  think  the  case  stated  for  the  opinion  of  counsel, 
purporting  to  be  stated  on  the  part  of  Bishop  Dopping,  and  found  in  the 
place  and  in  the  custody  before  described,  was  admissible  in  evidence." 

When  an  ancient  document  purporting  to  be  an  exemplification  is  pro-  EzempUBca- 
duced  from  the  proper  place  of  deposit,  but  has  not,  at  the  time  of  its  pro-  *^°°  ^"  t^aeaJ 
duction,  the  great  seal  affixed,  it  is  still  to  be  presumed  *'  an  exemplifi- 
cation,** and  may  be  read  in  evidence  as  such.  (6) 

Where  an  ancient  manor  book  is  offered  in  evidence,  the  custody  must  Where  ancient 
be  proved  by  a  sworn  witness.  It  is  not  enough,  that  the  book  is  produced  "^^' ^?^\" 
in  court  by  counsel  or  steward  of  the  lord  of  the  manor ;  nor,  as  it  seems,  custody  must 
by  the  lord  of  the  manor  in  person :  thus,  in  Evans  v.  Eeee  (7)  Mr.  Justice  be  prayed  by  a 
Coleridge  said,  •*  If  it  be  necessary  to  prove  the  custody  of  ancient  docui-  *^®'"  witness, 
ments,  some  one  must  be  sworn  for  that  purpose.  The  person  producing 
them  may  have  had  them  from  a  grocer's  shop.'* 


IIL  Admiuible  and  inadmissible  Documents,  (8) 

Judgments  of  courts  of  exclusive  jurisdiction  are,  in  general,  conclusive  Abiossiblb 
in  the  superior  courts  of  common  law  ;  and,  in  the  absence  of  fraud  and  ^^^ '  n^!f"" 
collusion,  are  constituted  as  the  sole  criterion  of  those  rights  which  are  sub-  miiits, 
jected  to  their  jurisdiction. 

With  respect  to  courts  of  admiralty  it  was  observed  by  Lord  Mans-  Admibaltt 
field  (9),  that  the  nature  of  the  question  of  prize  excludes  the  jurisdiction  (Couais  of). 
of  the  common  law  courts ;  that  the  views  of  a  prize  court  could  ^'  not  be 
uiswered  in  any  court  of  Westminster  Hall ;  and,  therefore,  the  courts  of 
Westminster  Hall  never  have  attempted  to  take  cognisance  of  the  question, 
<  prize  or  no  prize,'  not  from  the  locality  of  being  done  at  sea,  but  from 
their  incompetence  to  embrace  the  whole  of  the  subject." 

(1)  AcrtmMi«m  t.  Siaffifrd  (Marymti$  o/),  (6)  Beveriey  (^Map>r,  jrc  o/)  ?.  Cravem^  5t 
iUd.  M.  &  Rob.  140. 

(2)  4  Dow,  321.  (7)  10  A.&E.  151. 

(3)  JhO&n  y.  Miekd,  2  Price,  413.  (8)  Obwanrations  have  been  made  reapect- 

(4)  2  Gwill.  346.  ing  **  Acts  op  Statx,"  under  tit.  Gaikttx, 

(5)  Vide  B€rH9  ▼.  J9caitaum<,  2  Price,  po$t^  1657, 1658. 

307.  (9)  ^  ^f  ▼•   i^^'M,    Doug.  614.  n. 

PhUlipps'  £v.  551. 
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In  Kinderihy  v.  Chace  the  Master  of  the  Eolls  said  (1),  ^<  It  has  been 
clearly  settled,  from  the  time  of  Lord  Hale  down  to  the  present  period,  that 
a  sentence  of  condemnation  in  a  court  of  admiralty,  when  it  proceeds  on  the 
ground  of  enemy's  property,  is  conclusive,  that  the  property  belongs  to 
enemies,  and  not  only  for  the  immediate  purpose  of  such  sentence,  bat  is 
binding  in  all  courts  and  against  all  persons.  The  sentence  of  a  court  of 
admiralty,  proceeding  in  rem^  must  bind  all  parties,  must  bind  all  the  world;" 
—and  this  doctrine  *^  has  been  considered  equally  applicable  to  questioni 
of  warranty  in  actions  on  policies,  as  to  questions  of  property  in  actions 
of  trover."  (2) 

Sentences  of  foreign  courtsof  competent  jurisdiction  to  decide  questioDs 
of  prize,  are  received  in  the  courts  of  England,  as  conclusive  evidence  in 
actions  upon  policies  of  insurance  on  every  subject  immediately  and  pro- 
perly within  the  jurisdiction  of  such  foreign  courts,  and  upon  which  they 
have  professed  to  decide  judicially.  (3) 

But  sentences  of  condemnation  in  foreign  courts  of  prize  are  admissible 
only,  where  such  courts  are  constituted  according  to  the  law  of  nations,  and 
exercise  their  functions  either  in  the  belligerent  country,  or  in  the  country 
of  a  co-belligerent  or  ally  in  the  war  (4) ;  therefore,  a  sentence  pronounced 
by  the  authority  of  the  capturing  power  within  the  dominions  of  a  neutral 
country,  to  which  the  prize  may  have  been  taken,  is  illegal  (5),  and  conse- 
quently would  not  be  admissible  evidence  to  falsify  the  warrant  of  neu- 
trality. 

A  sentence  of  condemnation  concludes  the  rights  of  third  persons,  as  well  as 
the  parties  to  the  original  suit ;  it  is  also  conclusive  between  the  assured  and 
the  underwriter.  (6) 

But  the  sentence  is  only  conclusive  evidence  of  the  points  upon  which  it 
professes  to  decide.  (7) 

If  the  sentence  profess  to  be  made  on  particular  grounds,  which  are  set 
forth  in  the  sentence,  but  which  apparently  do  not  authorise  the  condemna- 
tion, the  sentence  will  not  be  conclusive  as  to  such  facts.  (8)  Or  if  the 
sentence  has  not  decided  the  question  of  property,  nor  declared  whether  it 
be  neutral,  but  condemned  the  property  as  prize,  solely  on  the  ground,  thai 
the  ship  had  violated  an  exparie  ordinance  to  which  the  neutral  country 
had  not  assented,  or  on  the  ground  of  a  foreign  ordinance  against  the  lav 
of  nations,  such  a  sentence,  though  conclusive  of  the  question  of  prize  or 


(1)  Cockpit,  July.  1801.  Park,  Ins.  490., 
vide  etiam  as  to  effect  of  sentences,  Hughu 
V.  ConteZitff,  2  Show.  242.  Sir  T.  Kaym. 
473.  Grciiam  v.  Maxwdlt  2  Dow,  314. 
Bemardi  ▼.  Motteux,  Doug.  575.  Le  Caux 
V.   Bden,    Doug.  605.,  commented   on  in 

Ohicini  y.  BHgK  8  Bing.  347.  Smart  v. 
Wolff,  3  T.  R.  323.  Faith  y.  Pearson,  2 
Marsh.  133. 

(2)  Par  Chambre  J.  in  Lothian  v.  Sender- 
ton,  3  B.&  P.  513.  Hughes  v.  Comdtus,  2 
Show.  242. 

(3)  Christie  v.  Secretan,  8  T.  R.  196.  Kin- 
derdey  v.  Ckace,  Park,  Ins.  486.     BoUon  y. 

'  Gladstone,  5  East,  160.  Lothian  v.  Sender- 
son,  3  B.  &  P.  524.  Baring  y.  Clagett,  ibid. 
214. 


(4)  Odtfy  V.  Bovm,  2  East,  473. 

(5)  Donaldson  v.  Thompson,  1  Camp.4S9. 
ffavelock  V.  Roekwood,  8  T.  BL  968.  Csietf 
JFlad  Oyen,  8  T.  K.  270.  n. 

(6)  KindersUy  v.  Chace,  Park,  Ins.  «0. 
BoUon  y.  Gladstone,  5  East,  155.  2  Taunt 
85.  Baring  v.  Roy,  Ex,  Au,  Comj^  5  Bi^ 
99. 

(7)  Christie  y.  Seeretan,  8  T.  B.  196. 
Fisher  v.  Ogle,  1  Camp.  418.  Eterik  ». 
Hannam,  2  Marsh.  72.  Marshall  i.  Paritr, 
2  Camp.  70.  Barxillay  r.  Lsmis,  ^^  ^^ 
469.  Baring  v.  Chzgett,  3  B.  &  P.  201.  Ss- 
lotted  V.  IFoodmas,  ParH,  Ins.  471.  /WW- 
Bell,  8  T.  R.  444.  _, 

(8)  Cahert  v.BotfiB,  7  T.  B.  52S.  /«■ 
lard  V.  Bell,  8  ibid.  444. 
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no  prize,  would  not  be  condusive  of  the  fact^  whether  or  not  the  ship  were  Effect  and 

neutral  (1)  Paoor  or 

^     •'  I>OCUMEKTAEY 

It  is  assumed,  that  the  statements  embodied  in  the  sentence,  are  those  on   Evidsncx. 
which  the  confiscation  proceeded  (2) ;  and  if  ^ny  essential  ambiguity  appear  j.    .  ^, 
in  such  statement,  the  judgment  will  be  inoperative :  thus,  in  Dagleish  v.  grounds. 
Hodgson  (3)  Chief  Justice  Tindal  observed,  "  The  general  law  upon  thii^  Judgment  of 
subject  is  well  known,  that  the  sentence  of  a  foreign  court  of  admiralty  of  Chief  Justice 
competent  jurisdiction  is  binding  upon  all  parties,  and  in  all  countries,  as  DaqieUhv. 
to  the  fact  upon  which  the  condemnation  proceeded,  where  such  fact  Hodgson, 
appears  on  the  face  of  the  sentence  free  from  doubt  and  ambiguity* 

**  But  it  is  at  the  same  time  as  well  established,  that  in  order  to  conclude 
the  parties  from  contesting  the  ground  of  condemnation  in  an  English  court 
of  law,  such  ground  must  appear  clearly  upon  the  face  of  the  sentence ;  it 
must  not  be  collected  by  inference  only,  or  left  in  uncertainty,  whether  the 
ship  was  condemned  upon  one  ground  which  would  be  a  just  ground  of 
condenmation  by  the  law  of  nations,  or  on  another  ground  which  would 
amount  only  to  a  breach  of  the  municipal  regulations  of  the  condemning 
country.  The  cases  of  Fisher  v.  Ogle  (4)  and  Calvert  v.  Bovill  (5)  are  ex- 
press authorities  to  this  point,  and  the  sentence  of  condemnation  in  the 
latter  case  bears  a  strong  resemblance  to  that  in  the  present" 

The  sentence  of  an  admiralty  court  is  evidence  of  a  condemnation  with- 
out producing  the  libel  and  answer;  at  least  ''  if  it  be  not  found  in  the 
office,  nor  usually  filed  there."  (6) 

Evidence  that  an  advertisement  was  inserted  in  a  country  newspaper,  Adtkrtisb- 
circulated  at  the  residence  of  a  party,  is  not  admissible  as  proof  of  notice  to  >^ents. 
the  party  of  the  facts  contained  in  the  advertisement,  unless  it  be  shewn 
that  he  took  the  newspaper  in.  (7) 

An  affidavit  filed  in  court  on  a  motion,  may  be  read  in  evidence  at  the  Affidavits. 
sittings  without  proof  of  its  being  sworn.  (8) 

An  affidavit,  purporting  to  be  sworn  before  a  public  commissioner,  is  ad- 
missible without  proof  of  the  commission ;  and  proof  of  the  conmiissioner 
acting  as  such  is  sufficient  (9) 

In  the  Exchequer,  the  office  copy  of  an  affidavit  made  in  another  cause, 
is  good  evidence  in  that,  which  is  before  the  court  (10) 

But  a  copy  of  an  affidavit  made  in  Chancery  by  the  defendant  in  eject- 
ment, in  support  of  a  former  application  for  an  injunction,  which  alleged 
title  in  one  of  the  lessors  of  the  plaintifi*,  was  held  to  be,  even  if  admissible, 
not  sufficient  evidence  of  that  title.  (11) 

The  courts  take  judicial  notice  of  the  ordinary  computation  of  time  by  Almanacks. 

« 

(1)  PoUard  v.  Bell,  8  T*  R.  444.  Bird  (7)  Norwich  and  Lowftofi  Navigation  ▼. 
V.  Appleton,  ibid.  562.  Baring  y,Clagett,  3  ThwAMld,  M.  &  M.  153.  BogdeUv.  Drum- 
B.  &  P.  215.  Bolton  v.  Gladstone,  2  Taunt  mond,  2  Camp.  157.  &  C.  not  S.  P.  1 1  East, 
85.  95.,  vide  Von  Tungelnv.  Dubois,2  Camp.  142.  Leesonx,  Holt,  1  Stark.  186.  Rowley  v. 
154.  PhiJlipps'  Ev.  535.  Home,  8  Bing.  2. 

(2)  Homeyer  v.  LushingUm,  3  Camp.  89.  (8)  Cameron  ▼.  Lightfoot,  2  W.  Black. 
Bernardi  v.  Motteux,  Doug.  581.  1190. 

(3)  7  Bing.  504.  (9)  Bex  v.  Howard,  X  M.  &  Rob.  187. 

(4)  1  Camp.  418.  (10)   mghtwicky.  Banks,  Forrest,  153. 

(5)  7  T.  R.  523.  (11)  Bees  d.HoweU v.Bowcn,  M'CJcl. &  Y. 

(6)  Per  Trevor  J.  in  Hlieeler  v.  Lowth,  383.,  et  vide  Highfield  v.  Peake,  M.  &  M. 
Com.  Dig.  Evidence  (C.  1.).  109. 
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the  calendar,  and  of  the  fasts  and  festiyals,  whether  moveable  or  fixed,  wlueh 
are  thereby  appointed.  (1 ) 

The  almanacks  and  tables  framed  by  stat  22.  Geo.  2.  c  48.  for  aUeriog 
the  style,  and  prefixed  to  the  book  of  Common  Prayer,  prove  the  coineideBoe 
of  any  particular  day  of  the  week  with  that  of  the  year,  or  the  time  at 
which  any  given  fast  or  festival  happened.  (2) 

It  seems,  that  the  existence  of  a  war  between  this  country  and  anodier 
requires  no  proof.  (S) 

Articles  of  war  being  public  acts  of  government,  a  copy  of  them  prioted 
by  the  king's  printer  is  good  evidence  (4),  of  which  it  seems  the  court  irill 
take  judicial  notice.  (5)  But  the  courts  cannot  take  judicial  notice  of  the 
articles  of  war  without  their  being  proved.  (6) 

To  ascertain  the  date  of  a  declaration  of  war,  the  declaration  from  tlie 
ambassador  of  the  court  abroad,  transmitted  by  him  to  the  secretsjy  of 
state's  office,  is  evidence.  (7)- 

But  it  seems,  that,  to  prove  the  acts  of  state  of  a  foreign  govenment^ 
copies  should  be  produced,  examined  with  the  public  archives  abroad  (8); 
and  a  copy  printed  by  the  foreign  king's  printer  will  not  suffice. 

Bank  books  are  admissible  to  prove  the  transfer  of  stock  (9);  ^ 
examined  copies  of  entries  in  bank  books  are  evidence  (10);  but,  vpoDi 
question,  whether  the  signature  to  a  transfer  is  in  a  genuine  handwriting 
tiie  book  must  be  produced.  (11) 

A  book  kept  in  the  office  of  the  secretary  of  bankrupts,  containing  ^tiiei 
of  the  allowance  of  certificates,  is  good  secondary  evidence  of  the  allow- 
ance of  a  certificate,  if  the  book  has  been  kept  by  order  of  the  lord  dnB' 
cellor.(12) 

By  act  51  Geo.  3.  c.  Ix.  (local  act),  the  register  book  of  the  Bristol 
Canal  Company  is  evidence,  in  an  action  brought  by  them  for  calls,  of  the 
defendant's  h&ag  proprietor  of  the  number  of  shares  affixed  to  hii 
name.  (IS) 

A  cert^cate  of  a  mere  matter  of  fact,  not  coupled  with  matter  of  lAv> 
cannot  be  admitted  as  evidence  (14);  but  certificates  upon  matters  of  ^ 
mixed  with  fact  have  sometimes  been  made  the  appropriate  medium  of  proo( 
and  conclusive  evidence  upon  certain  questions.  (15)  The  certificate  of  the 
king  under  his  sign  manual,  of  a  matter  of  fact,  has  been  always  refitfed 
except  in  one  old  case  in  Chancery.  (16)    A  certificate  under  the  seal  of  t 


(1)  1  Rol.  Abr.  Court  (C),  524.     Btu^ 
MR  V.  SkaiekdUm^  4  DowL  P.  C  48. 

(2)  Brough  y.  PersM,  6  Mod.  81.  Har- 
rison's £▼.  83. 

(3)  Fost.  C.  L.  219.  Rexv,  Dt  Berenger, 
3  M.  &  &  67.,  vide  pott,  1657.  tit  GASBm. 

(4)  Rex  y.  Withers,  cit.  5  T.  R.  442.     1 
East,  P.  C.  360. 

(5)  Bradley  y.  Ar^ur,  4  B.  &  €.  904. 

(6)  Bex  y.  Withers,  cit.  5  T.  R.  442.     1 
East,  P.  C.  S60. 

(7)  T^dlueon  y.  CotUng,  4  Esp.  N.  P.  C. 
266. 

(8)  Biehardeon  r.  Anderson,  1  Camp.  6S.H, 

(9)  Breton  y.  Cope,  Peake*s  N.  P.  C.  43. 

(10)  Marsh  y.  CoUnett,  2  Esp.  N.P.C.  €65. 
Mann  y.  Carey,  3  Salk.  155. 

(11)  Attridv.  SmUh,  18  Yes.  198. 


(12)  B0»ry  y.  LeSyk,  S  Camp.  499.,  ^ 
699. 

(13)  Brietol  and  Thtmton  Ckaui  Co^ 
y.  Amos,  1  M,  &  8.  570. 

(14)  Diet.  Waies  C.  J.,  Willes,  5S0. 

(15)  Exp.  Church,  1  D.  &  R.  S24.  Wd- 
drtm  V.  Coombe,  8  Taunt.  162.  A**  ^' 
JEdtftV^w.  4  Esp.  N.  P.  C.  88.  *««V?* 
et  Rex  y.  Spearpoint,  Forrest,  S5.  ABM^* 
HaOiwdl,  I  Stark.  117.  Sewei  y.  O^  ' 
C.  &  P.  392.  Drmke  y.  Marryat,  1  B.*^ 
473.  Omiehwd  y.  Barker,  WiUe^^* 
Duchess  of  ESngwton's  case,  20  Howdft* 
Tr.  339.    Com.  Dig.  Certificate  (A.  l.> 

(16)  Ahignye  y.  CUJ^  H^.  ?waY 
Wood.  I^t.  275.  2  RoL  Abr.  IVmM  (tM 
686.  Omichmd  y.  Barker,  Willesi  550. 
Phillipps*  £y.  608. 
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minister  abroad  as  to  the  fact  of  a  marriage  having  been  solemnised  before,  Epfsct  amo 
seems  to  be  admissible  although  not  admitted  in  one  case.  (1)    A  certificate  ^^^  ^' 
from  the  secretary  at  war  as  to  the  nature  of  the  station  of  a  seijeant  in  the  £vidbnck. 
army,  is  said  to  have  been  admitted,  though  opposed,  voilAoyd  v.  WooddaU,{2)  ~ 

Certificates  are  sometimes  made  evidence  by  statute ;  as  to  prove  a  pre-  certificates  up- 
viotts  conviction  for  felony,  or  for  uttering  counterfeit  money.  (S)  »"  matters  of 

A  certificate  of  ordination  under  the  seal  of  the  bishop  is  evidence  of  f^^^  ^' 
holy  orders  (4),  if  it  have  com6  from  the  proper  custody.  Sign  nianual. 

A  certificate  of  justices,  certifying  that  a  highway,  which  is  the  subj^t  of  Certificate  of 
an  indictment,  is  in  a  state  of  repair,  is  admitted  as  an  ac^udication  of  the  ordinaiion. 
state  of  repair,  afler  a  plea  of  guilty  pleaded  by  the  parish.  (5)  Certificate  of 

A  protest  as  to  the  acceptance  and  non  acceptance  in  a  foreign  country  ^"*  ^^'^ 
of  a  foreign  bill  of  exchange,  attested  by  a  notary  public,  is  evidence  of  of  exchange. 
those  fisusts  in  an  action  upon  the  bill :  these  ^wo  instances  are  a  relaxation 
of  the  strict  rule,  from  a  principle  of  general  convenience.  (6)   But  a  notarial 
protest  under  seal  is  no  evidence,  that  a  foreign  bill  of  exchange  has  been 
presented  for  payment  in  England.  (7) 

A  consular  certificate  is  not  evidence  (8)»  because  he  is  not  a  judicial  Consular  cer- 
offlcer.  '  *'^^^'^- 

A  ship's  protest  is  of  itself  evidence  only  to  contradict  the  captain's  Ship's  protest, 
evidence,  and  not  to  shew  a  variance  between  it  and'  the  condemnation.  (9) 

Returns  of  sales  of  corn  made  under  stat  1  &  2  Geo.  4.  c.  87.  are  not  con-  Returns  of 
elusive  evidence  to  shew  the  parties  to  whom  the  com  was  delivered.  (10)      under^staLT&a 

A  copy  of  a  charter-party  made  by  a  foreign  notary,  and  delivered  to  the  Geo.  4.  c.  87. 
parties,  is  not  admissible  proof  of  the  contract,  though  such  copies  are  Charter-party. 
received  in  the  foreign  courts.  (11) 

The  mere  production  in  court  of  a  diploma  of  a  doctor  of  physic  under  Diploma  of  a 
the  seal  of  one  of  the  universities,  is  not  in  itself  evidence  to  shew,  that  the  ^^l  ^  ™^ 
party  named  in  the  diploma  is  entitied  to  that  degree.  (12) 

Although  the  court  of  Chancery  is  not  strictiy  a  court  of  record,  yet  a  Chancsrt 
decree  in  Chancery  may  be  ^ven  in  evidence  between  the  same  parties,  on  (^*<*<^**""«» 
the  same  footing,  and  under  the  same  limitations,  as  the  verdict  or  judgment  Decrees  of  the 
of  a  court  of  common  law.  (13)  court  of  Chan- 

In  Davies  v.  L(nimdes(l^)t  which  was  a  trial  touching  the  right  to  lands,  ^^^^* 
decrees  in  Chancery  between  other  parties,  concerning  the  same  lands,  were*  chidTJ^ce 
held  admissible  in  evidence,  to  shew  the  character  in  which  the  possessor  Tindal  in 
enjoyed  the  lands,  Chief  Justice  Tindal  observing,  « I  see  no  objection  to  ^^^^' 
the  decrees  being  admitted  as  evidence  of  the  character  in  which  he  held 
the  premises ;  they  are  not  conclusive  as  to  the  right    With  respect  to  the 

(l)  AUop  ▼.    Bowtrdi^    Cro.    Jac.    541.         (7)  CAemer  ▼.  iVbyef,  4  Camp.  122. 

Omiehund  ▼.  Barker,  WiUes,  549.  PhU-         (8)  Exp.  Church,  1  D.  &  R.  324.      Wial- 

lipps*  £▼.  608.  dnm  v.  Coombe,  S  Taunt.  162. 

<2)  1  W.  Blaek.  29.  (9)  Christian  y.  Coombe,  2  Esp.  N.P.C. 

(3)  Rex  ▼.  Wdtmrn,  R.  &  R.  468.  490.  n.    Evans*  Pothier,  288. 

(4)  Bex  ▼.  Baihmiek  (bthab,  of),  2  B.  ft         (10)   Woodley  v.  Brown,  2  Ring.  527.     10 
Ad.  639.  Moore,  281.     1  C  &  P.  593. 

(5;  Bex  ▼.  Mawbey,  {Bart.)  6  T.  R.  630.  (11)  Broum  v.  Thornton,  6  A.  ft  £.  185. 

635.  (12)  AfoiMf  v.T^oniAM,  ST.  R.303.     3 

(6)  OmiiJkwnd   t.   Barker,    Willes,   550.  Esp.  N.  P.  C  4. 

Anan.   12  Mod.  345.     Brown  v.  Thornton,  (13)  Co.Litt.260.  Bull  N.  P.  243.  Ptny 

6  A.  ft  £.  185.,  anti,  754.  tit.  Bills  op  Ex-  ▼.  Phelipt,  10  Yes.  34. 

CHAMGS  AXD  FtLOMiBSOKj  NoTia.  (14)  iBing.  N.  C.  607. 
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objection,  that  they  are  res  inter  alias  gesUBy  that  is  not  conclusive  agunst 
their  admissibility ;  for,  in  actions  against  the  sheriff  for  an  escape,  and  on 
other  occasions,  it  is  usual  to  give  in  evidence,  judgments  against  third 
persons,  in  order  to  shew  the  character  in  which  the  plaintiff  daims,  and  the 
amount  of  damage  he  has  sustained/' 

The  decree  of  an  authorised  court  of  equity  is  inadmissible,  either  as  an 
award  without  submission,  or  as  reputation.  (1) 

A  decree  in  Chancery  may  be  proved  by  an  exemplification,  or  by  an 
examined  copy,  or  by  a  decretal  order  on  paper,  with  proof  of  the  bill  and 
answe^.(2) ;  but  the  bill  .and  answer  need  not  be  proved,  if  they  are  recited 
in  the  decretal  order.  (3) 

It  seems,  that  a  decree  in  equity  is  admissible  in  evidence,  without  recitiag 
the  .previous  proceedings  therein,  or  proving  them,  where  the  object  of  id 
production  is  to  prove  the  existence  of  the  decree,  and  not  any  hdbi  pre- 
viously in  isaue  in  the  suit  {4) 

An  order  for  an  attachment  for  not  paying  the  costs  of  a  suit  in  equity) 
b  in  itaelfprimd  facie  evidence,  that  a  suit  had  been  pending.  (5) 

Office  copies  are  not  evidence  on  the  trial  of  an  issue  out  of  Chanoerj, 
though  they  were  used  in  the  court  of  equity.  (6) 

A  bill  in  Chancery  is  evidence  respecting  the  existence  of  a  judicial  pro- 
ceeding, and  that  certain  facts  were  in  issue  between  the  parties,  in  order  to 
introduce  the  answer,  depositions,  or  decree :  but  it  seems,  that  a  bill  in 
Chancery  cannot  be  used  against  the  complainant,  because  the  facts  stated 
in  a  bill  are  frequently  the  mere  suggestions  of  counsel,  made  for  the  par- 
pose  of  obtaining  an  answer  upon  oaih  by  the  defendant.  (7) 

When  the  plaintiff  gave  in  evidence  the  answer  of  a  defendant  to  a  bill 
in  equity,  filed  Ixy  a  third  party,  it  was  held,  that  the  defendant  vai 
entitled  to  have  the  bill  also  read,  as  explanatory  of  the  answer,  and  as  part 
of  the  plaintiff's  case;  Chief  Justice  Tindal  observing,  ''that  he  shoald  teH 
the  jury«  that  the  statements  in  the  bill  were  not  to  be  oonsidered  as  admi^ 
sions  of  the  facts  so  stated,  it  being  notorious  that  allegations,  not  corre- 
sponding with  the  facts,  were  ^frequently  introduced  into  bills  for  the 
purpose  merely  of  eliciting  the  truth  from  the  other  party."  ^8) 

A  demurrer  in  Chancery  does  not  admit  the  facts  charged  in  the  bill ; 
for  if  the  demurrer  be  overruled,  the  defendant  may  still  go  on  and  answer* 
So  ako  if  the  defendant  plead ;  for  the  plea  only  amounts  to  a  statement 
that,  supposing  the  facts  chaiged  to  be  true,  the  defendant  is  not  boaod  to 
answer.  Demurrers  therefore,  and  pleas  in  Chancery,  are  not  evideoee 
against  the  party  demurring,  or  pleading  the  facts  charged  in  the  bill,  in  t 
future  action  between  the  parties  to  the  Chancery  suit.  (9) 

Answers  in  Chancery  are  evidence  against  the  defendant,  as  admiasioos 
upon  oath.  (10) 


<1 )  Boffert  ▼.  Wood,  2  B.  &  Ad.  245. 

(2)  Trowel  v.  Ctutk,  1  Keb.  21.     BulL 
N.  P.  244. 

(3)  Ibid.      Com.  Dig.  Evidence  (C  1.). 
ffaoitt  ▼.  PigffoU,  5  C  &  P.  75. 

(4)  Blower  r^HoOie,  3  Tyrw.  356.  1  C.&     lipps'  Ev.  557.  ., 
M.393.                                                                  (10)  BttlL  N.  P.   237.,  omU,  iei3.  tit 

(5)  Ibid,  Admissions. 

(6)  Bumand  y.  Nerot,  I   C.  &  P.  578., 

sed  vide  mghfiM  ?.  PeoAe,  M.  &  M.  111.  / 


(7)  Bull.  N.  P.  235.  5ii«P  v.  ^^ 
1  Sid.  221.  GUb.  Ey.  56,  57.  ^^  '* 
BoherU,  1  Ch.  Ca.  64. 

(8)  PenmeU  v.  Me^,  2  M.  &  B***  ^.. 

(9)  TomJdne  y.  AMy,  M.&M.S2.  FbU- 
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An  answer  in  Chancery  is  proved  by  the  production  of  the  bill  and  Effect  amd 

answer,  or  of  examined  copies  of  them ;  but  on  proof  by  the  proper  officer^  P»oo'  <>' 

that  the  bill  has  been  searched  for  in  the  office^  and  not  found,  the  answer  Evioxvce. 


may  be  read  without  the  bill.  (I)  " — ~ 

On  the  trial  of  a  civil  cause^  an  examined  copy  of  an  answer  in  Chancery  ^^  chancery. 
is  admisnble  in  evidence  to  contradict  a  witness,  who  swore  in  opposition  to 
what  was  stated  in  the  answer  to  which  he  was  a  party.  (2) 

A  copy  of  a  letter  written  by  the  plaintiff's  agent,  and  referred  to  by  the 
plaintiff  in  his  answer  to  a  bill  in  Chancery,  and  the  original  of  which  letter, 
instead  of  being  filed  in  the  master's  office^  had,  by  consent  of  parties,  been 
deposited  for  inspection  with  the  plaintiff's  clerk  in  court  iq  the  Chancery 
suit,  is  admissible  in  evidence  on  the  part  of  the  defendant  at  law,  without 
reading  the  answer  in  Chancery.  (8)  An  answer  is  proved  by  an  examined 
copy  without  proof  of  a  decree,  or  of  the  party's  handwriting  (4),  if  it  be 
only  tendered  as  an  admission  of  the  party  on  oath. 

The  identity  of  the  parties  should  be  established ;  but  it  may  be  inferred  Identity  of 
from  intrinsic  evidence,  or  if  the  name,  description,  and  character  of  the  P"^'^ 
defendant  at  law  agree  with  the  name  and  description  of  the  party  answering 
in  equity,  it  is  primd  facte  evidence  of  identity.  (5) 

An  examined  copy  of  an  answer  in  Chancery  may  be  identified  by  a 
witness,  who  has  seen  the  handwriting  of  the  defendant  to  the  original, 
although  the  original  document  is  not  produced  at  the  time  that  he  speaks 
to  his  belief  of  the  defendant's  signature.  (6) 

Entries  in  the  books  of  the  clerk  of  the  peace,  of  deputations  granted  to  Clekk  of  the 
gamekeepers  by  the  owners  of  manors,  are  evidence  to  show^  that  manorial  ^^^^ 
rights  were  publicly  exercised  by  such  owners,  and  that  an  individual,  Entries  of  de- 
whose  title  was  set  up  by  a  gamekeeper,  in  an  action  brought  against  him 
for  killing  game,  without  being  qualified,  knew  that  he  had  not  any 
title*  (7)    But  it  seems,  that  a  deputation  from  a  lord  of  a  manor  is 
not  evidence  of  qualification,  without  proof  of  regbtration  with  the  derk 
of  the  peace  (8) ;  nor  of  the  existence  of  a  manor,  without  a  foundation 
being  first  laid  in  fact.  (9) 

A  cognovit  which  is  filed,  may  be  proved  by  putting  in  an  examined  Cognovit. 
copy,  without  producing  the  original ;  and  the  subscribing  witness  may 
prove,  that  he  saw  the  party  sign  a  cognovity  of  which  the  paper  produced 
is  a  copy.  (10) 

Collectors'   tax-books  are  public  books,  and  entries  therein  are  evi-  Collectors* 

dence.(ll)  Tax  Bogis. 

A  commission  under  the  Exchequer  seal  (though  a  commission  of  in-  Commissions 
struction  only,  and  not  of  entitling)  is  admissible  in  evidence,  though  not  under  Exchb- 
condusive.  (12)  ^"** 

By  the  act  57  Geo.  S.  c  xxix.  s.  114.,  the  commissioners  of  paving  of  Commissioners 

of  Paving. 

(1)  Gilb.  £v.  SS.  57.  58.    HodgHnmm  v.         (7)  HwU  v.  Andrewt,  3  B.  &  A.  341. 
WUtU,  3  Camp.  401.  (8)  Rwhwmrih  y.  Craven^  M<Clel.  &  Y. 

(2)  Ewer  y,  AmbroM,   6  D.  &  R.   127.     417. 

4  B.  &  C.  25.     5  D.  &  R.  629.     3  B.  &  C.  (9)  Ibid. 

746.  (10)  Scolt  V.  Lewisy  7  C  &  P.  347. 

(3)  Long  v.  Champion^  2  B.  &  Ad.  284.  (11)   Gon  v.  Wailington,  3  B.  &  B.  132. 

(4)  Dartmouth  (  Countegs  of)  v.  Bobertt,  1 6  6  Moore,  355. 

East,  334.  (12)   Tooker  v.   Beaufort    (Duke   of),    1 

(5)  ffenneU  v.  Lyon,  1  B.&  A.  182.  Bnrr.  146. 

(6)  Dartnall  v.  Howard,  R.  &  M.  169.  ^^ 
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quisitions. 


corpoaation 
Books. 
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When  not  evi- 
dence of  a  pe- 
cuoUrv  trans- 


action. 


the  metropolis  are  to  enter  their  proceedings  in  a  book*  and  such  entries 
are  made  eyidence.  (1) 

V^liere  a  local  paving  act  authorises  commissionersy  at  a  meeting  to  be 
called  for  that  purpose,  to  order  footpaths  to  be  raised,  &c.  and  directed, 
that  the  entries  in  the  commissioners'  books  might  be  read  in  evidence:— 
It  was  held,  that  an  entry  in  the  books,  stating  that  such  an  order  vas 
made  at  a  meeting  held  by  public  notice,  did  not  prove  that  the  meetiBg 
was  duly  holden,  so  as  to  Iq^ise  the  order;  but  that  it  should  appesrbj 
the  entry,  or  be  shewn  aliunde^  that  notice  was  given  of  the  pwpose  for 
which  the  meeting  was  called.  (2) 

The  official  letter  of  the  commander  of  a  convoy  to  the  admiralty  at  (be 
end  of  the  voyage^  seems  good  evidence  of  the  facts  therein  stated  respeet^ 
ing  the  ships  under  convoy  (3) ;  such  as^  that  the  fleet  encountered  a  sttm 
or  a  particular  ship  parted  company. 

The  enrolment  of  a  lease  granted  by  the  duke  of  Cornwall  is  erideooei 
in  the  same  manner,  as  if  it  had  been  granted  by  the  crown,  when  there  is 
no  duke  of  Cornwall.  (4) 

On  account  of  the  interest  which  the  crown  has  in  the  duchy  of  Corn- 
wall, all  acts  which  affect  the  possessions  or  revenues  of  the  duchy  are  to 
be  considered  as  public  acts ;  and  on  this  ground,  a  document,  puipoiting 
to  be  a  caption  of  seisin,  taken  to  the  use  of  the  first  duke  of  Cornwall  bj 
certain  persons  assigned  by  his  letters  patent  to  do  so,  was  received  is 
evidence  to  shew  the  right  of  the  duke.  (5) 

Although  an  inquisition  taken  before  the  coroner  tuper  visum  earparut 
was  formerly  considered  conclusive  evidence  of  the  fact  found  hj  iti 
against  the  executors  or  administrators  of  the  deceased  (6),  yet  it  is  sow 
held,  that  every  thing  done  under  it  is  traversable.  (7) 

The  corporation  books  are  the  proper  records  of  the  transactions  of  the 
body,  for  the  purpose  of  proving  the  election,  swearing-in,  admissioB,  dis- 
franchisement, and  restoration  of  particular  members  of  the  body.  (8) 

The  books  of  the  corporation,  containing  a  register  of  their  public  act^ 
are  evidence  as  between  the  members  of  the  body,  or  against  the  bodyi  for 
they  contain  the  rules  and  regulations  to  which  they  are  all  subject,  and  to 
which  all  are  privy.  But  they  are  not  evidence  for  the  corporation  against 
a  stranger. 

Where  plaintiff  sued  the  corporation  (of  which  he  was  an  alderman)  on 
a  bond,  and  defendants  pleaded,  1.  fraud;  2.  that  the  bond  was  iire- 
gularly  executed  contrary  to  a  bye-law ;  Mr.  Baron  Parke  admitted  the 
books  of  a  corporation  to  prove  the  bye-law,  but  r^ected  them  as  evi- 
dence of  a  pecuniary  transaction  between  the  plaintiff  and  the  corporatioD 
in  proof  of  the  fraud.  (9) 

In  the  case  of  Marriage  v.  Lawrence (I0)y  where  in  action  for  tre«p«w 


(1)  BritUh  Museum  y.  Finnu,  5  C  &  P. 
460. 

(2)  Heyiham  y.  Foniery  5  M.  &  R.  277. 

(3)  WdttoH  y.  King,  4  Camp.  275.     S.  C. 
not  &  P.  1  Stark.  121. 

(4)  jRowe  y.  Brentou,  8  B.  &  C.  755.    S 
M.  &  R.  164. 

(5)  Ibid. 

(6)  S  Inst  55. 

(7)  Per  cur.  in  Gamett  y.  Ferrand,  6  B. 
&  a  61 1.     1  Saiuid:  S62.  n. 


(8)  Symmers  y.  J2c^e»,  Cowp.  485.  J 
Stephens's  Corporation  Acts,  2d  ed.  525— 
533. 

(9)  Rofwoe'i  Ey.  I.W.  cit.  EsUnf^^ 
Dartmouth  (Mayor  ofU  Egttar,  S,  A.  1«», 
MSS. 

(10)  3  B.  &  A.  142.,  yide  Ktityttwupt^ 
HuU  {Mayor  of)  v.  HorutTy  Cowp.  10* 
BrtU  y.  BtaleM,  M.  &  M.  417. 
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the  issue  was  upon  the  right  of  the  corporation  of  Maiden  to  take  certain  Ewkct  avd 
tollfi,  it  was  held,  that  an  entry  from  the  books  of  the  corporation,  dated  ^J^^^aet 
18th  year  of  Hen.  8.,  purporting  to  contain  the  proceedings  of  the  corpor-  Evidimcx. 


ation  against  the  masters  of  two  ships  who  had  refused  to  pay  tolls,  the 
seizure  of  the  ships,  and  the  submission  of  the  masters  to  the  payment  of 
a  fine,  and  to  have  been  ngned  by  the  corporation  clerks  was  inadmissible, 
because  the  entry  was  not  of  a  public  nature ;  being,  as  observed  by  Chief 
Justice  Abbott,  ^  no  more  than  a  minute  made  by  a  party  in  his  own 
memorandum  book.*'  **  But  if  this  entry  had  been  of  a  public  nature,  it 
would  have  been  different" 

Although  a  customary,  found  in  a  book  amongst  the  records  of  a  corpor-  Unless  papers 
ation,  has  been  held  to  be  evidence  against  the  corporation.   But  in  general,  '^^^  to  the 
unless  papers  relate  to  proceedings  of  the  corporation  as  a  corporate  body,  ^  i^y,  they*" 
they  are  not  evidence ;  and  therefore  a  letter  found  in  a  corporation  chest,  are  not.  in 
in  which  A.  B.  was  described  to  be  of  another  place,  was  held  to  be  inad-  ^^^ '  ^^' 
missible  on  a  question,  whether  A.  B.  at  the  time  he  did  a  corporate  act 
was  an  out-burgess  or  not  (1) 

The  books  of  a  corporation  are  not  evidence  to  prove  a  usage  by  entries 
of  acts  of  submission  by  particular  persons,  to  the  exercise  of  rights  insisted 
on,  without  proof,  aUundey  of  the  situation  of  those  persons,  and  their  rela- 
tive position  with  reference  to  the  corporation.  (2) 

To  establish  the  book  of  a  corporation  in  evidence,  it  should  be  shewn  Corporate 
to  have  been  publicly  kept  as  such  (8),  and  that  the  entries  were  made  by  J^*'^"**  . 
the  proper  officer.  (4)    But  an  entry  made  by  one  who  acts  for  the  officer  \]Jly  ^e^ 
pro  temporey  as  during  the  illness  of  the  town  derk,  is  evidence  if  the  fact 
be  proved.  (5)    On  this  ground  it  was  held,  upon  a  quo  warraniOf  that 
minutes  of  the  proceedings  of  a  corporation,  taken  several  years  before  by 
the  prosecutor's  clerk,  and  not  kept  as  a  public  book,  had  been  properly 
rejected  at  the  trial.  (6) 

Where  a  water  company  was  sued  on  a  bond,  their  books  were  rejected 
as  proof  for  themf  that  the  bond  was  executed  at  an  irregular  meetings 
although  the  plaintiff  was  a  proprietor,  and  the  private  act  required  such 
books  to  be  kept  and  to  be  open  for  inspection  to  proprietors.  (7) 

The  documents  must  be  proved  to  have  come  from  the  proper  place  of  and  preserved 
deposit  (8)    But,  in  an  action  for  a  false  return  to  a  mandamus  (9)  it  ^°  ^^®  proper 
was  held,  that  a  corporator  was  <<  as  a  depositary  of  the  muniments,  of  wmu      ^ 
being  brought  forward  for  the  purpose  of  producing  them,"  subject  to  cross- 
examination  by  the  adversary,  as  to  the  custody  of  such  documents ;  and  it 
seems,  that  if  the  party  objecting  wish  to  inquire  as  to  the  custody,  the 
corporator  may  be  examined  on  the  subject  (10)    Lapse  of  time  dispenses 

(1)  Rtxr.Cfmph  Sir. 401.  Lpm  (CorpttnUim  of)  t.  Dtmttm^  1  ibid. 

(3)  Dmava  v.  Morgan^  \  Price's  P.  C.  77.  689.    BarmtapU  (  CorporaiUm  of)  ▼.  LaAe^, 

1  Tyrw.  457.     1  C.  &  J.  587.  3  ibid.  308. 

(3)  ShnwOmry  (Mereen  of)  t.  Hari^  1  (5)  Rex  ▼.  MotheneO,  Str.  98.  IS  Vm. 
C  &  P.  114.  Abr.  Evidence,  90.  [A.  b.  15.]. 

(4)  Hex  y.  MolKer$a,  Str.  9S.     12  Vin.  (6)  Ibid. 

Abr.  Evidenoe,  9a  [A.  b.  15. J.     Theuiual  (7)  HUl  v.   McmchetUr  WaUr  Worki,  6 

mode  of  procuring  an  inspection  of  corpor*  B.  &  Ad.  866. 

ation  books  is  by  rule,  where  an  action  is  (8)  Shrewshurjf  (Mtretn  of)  ▼•  Mart,  1 

pending;  by  mundamuM  in  other  cases.     A  C.  &  P.  114.,  amte,  1634. 

rule  can  onlv  be  granted  where  a  cause  is  (9)  Hex  ▼.  Netherthong,  S  M.  &  S.  337. 

pending,  and  only  then  of  a  Umited  inspec-  (10)  Far  Lord  Ellenborough  in  Rex  ▼                          .^ 

tion ;  for  an  unlimited  inspection  the  course  Netherthong,  8  M.  &  S.  337. 

is  by  mamdamui.     Rex  v.  Babb,  3  T.  R.  579. 


1644  EVIDENCE. 

EmcT  AND  vith  proof  of  the  handwriting  of  the  individual  making  entries  in  corpo- 
jxIcuMBNTABT  "^^0°  books,  where  the  document  is  admissible  per  4e.(l)  And  it  8eems> 
EviDXMcc.         that  the  declarations  of  deceased  corporators  and  burgesses  are  admissible 

in  evidence.  (2) 
Where  eza-  jf  the  entries  in  corporation  books  be  admissible,  as  beinsr  of  a  pablic 

mined  copies  of        .  .      j         .  .,  •^v       *     .      .  .         j       ^ 

entries  in  cor-  nature,  exammed  copies  are  evidence.  (3)  And  where,  m  order  to  prove 
poration  books   the  defendant  a  freeman,  a  copy  upon  stamped  paper  was  produced  of  a 

&rc  evi(i0ni^9  •  *  »      *  »  »    * 

loose  paper  upon  a  file,  which  the  witness  said  was  also  on  a  stamp,  and 
was  kept  with  other  similar  stamped  entries  on  a  file  among  the  cor- 
poration papers ;  and  it  appeared,  that  there  was  also  a  book  in  which 
the  acts  of  the  corporation  were  kept,  and  where  there  was  an  entry  more 
at  large  of  the  freeman's  admission,  made  when  he  was  originally  admitted, 
but  there  was  no  stamp  in  the  book: — It  was  held,  that  the  loose  paper 
being  the  only  effectual  act,  as  having  that  which  the  law  requires,  viz.  the 
proper  stamp,  must  be  looked  upon  as  the  proper  and  original  act  of  the 
corporation,  and  that  a  copy  of  which  was  good  evidence.  (4} 
Corporate  seal  The  seal  of  a  public  corporate  body  need  not  be  proved  as  the  seal  of 
proves  Itself.      |^  individual,  by  means  of  a  witness  who  saw  the  seal  affixed,  &c  to  the 

instrument ;  it  is  sufficient  to  show,  that  the  seal  is  the  official  seal  of  the 
corporate  body  (5):  thus,  the  seal  of  the  city  of  London  proves  itaelf(6); 
but  it  seems,  that  the  seal  of  the  bank  of  England  must  be  proved  (7):  though 
the  seal  need  not  be  shewn  to  be  fixed  by  the  proper  officer,  yet  the  deed 
may  be  invalidated  by  proof  of  its  being  fixed  by  a  stranger,  or  without 
proper  authority.  (8) 
CusTOM.HousE.       A  copy  from  the  custom-house  of  the  searcher's  report  of  the  cargo,  kept 

there,  is  evidence  of  the  actual  shipment  of  the  goods  therein  specified  (9} ; 
and  for  the  recovery  of  penalties,  a  copy  of  the  entries  in  the  custom-house 
book  was  held  to  be  evidence  in  an  information  for  a  breach  of  the  revenue 
laws,  against  the  master  of  an  American  vessel.  (10) 
Caowir  Con-         All  public  acts  done  by  the  crown,  affecting  its  revenues  and  possessions, 

are  receivable  as  public  evidence.  (II)    Thus,  an  enrolment  of  a  lease  of 
Ipmds  belonging  to  the  crown  in  right  of  the  duchy  of  Lancaster  (13),  or 
a  document  from  the  office  of  the  duchy  of  Cornwall,  are  receivable  in 
evidence  as  public  instruments.  (13) 
Defositions.  a  deposition  in  evidence  is  a  complete  substitution  for  the  evidence  of 

Effect  of  depo-  ^|jg  witness,  whose  deposition  is  had  recourse  to ;  but,  generally,  if  the 

witness  can  be  produced,  his  deposition  cannot  be  read,  because  it  is  not 
the  best  evidence.  It  must  be  likewise  proven,  that  such  a  cause  existed, 
and  between  the  same  parties,  in  order  to  shew  the  inadmissibility  of  the 
oath  of  the  witness ;  for  if  no  legal  cause  existed,  the  oath  was  nothing 


(1)  Daviet  ▼.  MorpcM,  1  Price*s  P.  C.  77.         (8)  Caphamr.  ^ray,  12  Mod.  42S.  C3arkt 
1  Tyrw.  457.      1  C.  &  J.  587.  ▼.  Imperial  GasComp.  4  B.  &  Ad.  315.     Bex 

(2)  Tbid.  y.Haughky  {Inhab.  of),  ibid.  65a 

(3)  Broeagyr.  London  {Mayor  of),  ^T.30%,         (9)  Johnton  ▼.   Ward,  6  £q>.  N.  P.  CL 

(4)  Per  Noel  J.  in  Rex  v.  Head,  Peake*s  48. 

£▼.  92.  n.     Roscoe^sEv.  84.  (10)   TomJdns  v.  AU.  Gen.  1  Dow,  404. 

(5)  Moi$e»  ▼.  Thornton,  8  T.  R.  307.  (11)  Phillipps'  Ev.  593. 

(6)  Wbodnuue  v.  Mason,  1  Esp.  N.  P.  C.         (12)  Kinnerdey  v.  Orpe,  Doug.  50. 

.'>3.  (13)  Rowe  V.  BrenUm,  ante,  1 642.,  3  M. 

(7)  Doe  d.  England  {Bank  of)  v.  Cham-  &  R.  156.    8  B.  &  C.  765.,  vide  etiam  Kin- 
her»,  4  A.  &  £.410.  nertley  v.  Orpe,  Doug.  50. 


EVIDENCE.  '  1645 

more  than  a  Tolaniary  affidavit  (1)     It  has  however  been  holden,  on  Effect  amd 
issue  joined  upon  the  plea  of  not  possessed,  in  trespass  qtuire  clausum  fregit,  ^*^^  **' 
tha.t  a  defendant  can  use  as  evidence,  the  deposition  of  a  witness,  formerly  Evidence. 


called  by  the  plaintiff  to  prove  his  possession  in  a  proceeding  before  justices  

for  an  alleged  trespass  on  the  same  close,  and  that  it  made  no  difference 
that  the  witness  was  still  alive.  (2) 

An  authority  to  take  depositions  has  been  conferred  by  a  variety  of 
statutes,  in  order  that  justice  shall  not  be  thwarted  in  civil  suits  from  the 
witnesses  being  abroad  (3),  leaving  the  kingdom,  or  suffering  from  infirmity 
or  illness.  (4)  Depositions  can  likewise  be  taken  by  consent  in  civil  suits, 
and  occasionally  upon  prosecutions  for  misdemeanors  (5),  but  does  not 
apply  to  indictments.  (6) 

By  some  statutes  depositions  are  made  conclusive :  thus^  under  stats.  6  Stat  6  Geo.  4. 
Geo.  4.  c.  16.  ss.  90.  92.  and  2  &  3  Will.  4.  c.  114.  s.  7.,  depositions  in  c.  16.  as.  90. 

92    2  &  3  Will 

bankruptcy  are  made  conclusive  in  certain  cases.     By  the  mutiny  acts,  the  4^  '|.,  124  ^  7  ' 
exparte  examination  of  a  soldier  ad  to  his  parochial  settlement  is  made  &nd  ^9  G90,  3. 
evidence  in  case  of  his  death  or  absence  from  the  kingdom ;  and  by  stat.  ^*  ^^* 
59  Geo.  3.  c.  12.,  analogous  provisions  exist  respecting  the  examination  of 
prisoners  as  to  their  settlements. 

The  rule  that  a  written  deposition^  taken  before  a  magistrate,  under  stat.  Depositions 
7  Geo.  4.  c.  64.  s.  3.  is  the  best  evidence  of  the  statement  of  the  witness,  is  ^**^>'  "^a^-  7 
not  confined  to  the  proceeding  in  which  the  deposition  is  taken,  but  extends  t.  s.        ' 
to  all  proceedings,  civil  as  well  as  criminal,  in  which  it  is  sought  to  adduce 
the  statement  of  the  witness  in  evidence.  (7) 

Depositions  made  by  a  witness  sent  by  the  petitioning  creditor  to  prov^  Depositions  to 
an  act  of  bankruptcy  before  the  commissioners,  are  admissible  in  evidence  ^^®  «i  act  of 
against  the  petitioning  creditor  in  a  subsequent  action  against  him  by  the  evidence,  iJ- 
assignees,  although  the  witness  is  still  living.  (8)  though  depo- 

By  Stat  13  Geo.  3.  c.  63.  ss.  40.  44.,  powers  are  confined  to  take  depo-  "^*  ^  ^'''^' 
sitions  in  India,  and  such  authority  has  been  extended  by  stat  1  WilL  4.  c.  63.and1^ 
c  22.  to  all  colonies  and  places  under  his  majesty's  dominion,  and  to  all  Will.  4.  c  22. 
actions  pending  in  the  courts  of  law  at  Westminster ;  and  these  courts,  and  Depositions  in 
the  several  judges  of  them,  have  power  to  order  the  examination  of  wit-    "  ^ 
nesses  by  certain  officers  or  other  persons  named  in  the  order,  or  to  issue 
commissions  to  examine  them  in  places  out  of  their  jurisdiction :  but  by 
sect  10.  it  is  provided,  that  *^no  examination  or  deposition  to  be  taken  by 
virtue  of  this  act,  shall  be  read  in  evidence  at  any  trial  without  the  consent 
of  the  party  against  whom  the  same  may  be  offered,  unless  it  shall  appear, 
to  the  satisfaction  of  the  judge,  that  the  examinant  or  deponent  is  beyond 
the  jurisdiction  of  the  court,  or  dead,  or  unable  from  permanent  sickness, 
or  other  permanent  infirmity,  to  attend  the  trial ;  in  all  or  any  of  which 
cases  the  examinations  and  depositions  certified  under  the  hand  of  the  com- 
missioners, master,  prothonotary,  or  other  person  taking  the  same,  shall  and 

(1)  Bull.  N.  P.  242.     Fyke  v.  Crouch,  1  (5)  Hex  v.   Morpheuf,   2  M.  &  S.  602. 
Ld.  Baym.  730.  Anon,  2  Cbitt  199. 

(2)  CoU  V.  Hadlei/y  11  A.  8c  E.  807.  (6)  Bex  v.  Briscoe  {Lady),  1  Dowl.  P.  C* 

(3)  Vide  Stat,  1  Will.  4.  c.  22.     DucheU  520. 

{Bart)  V.  maianu,   1  C.  &  J.  510.     Pond        (7)  Leach  v.  Simpeon,  5  M.  &  W.  309. 
y.  Dimes,  3  M.  &  Sc.  161.  7  Dowl.  P.  C  IS. 

(4)  Abraham  v.  Nevton,  8  Bing.  274.,        (8)   Gardner  v,  Mouli,  10  A.  &  £.  464. 
pide  etiam  stats.  13  Geo.  3.  c.  63.  and  42 
Geo.  3.  C.85. 
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EVIDENCE. 


Depotttions  in 

eocJesiastical 

courts. 


pll^ror^'*      "**'^'  witiiout  proof  of  the  signature  to  such  certificate,  be  receiTed  a&d  md 
socuiucNTAET    ^  evidence,  saving  all  just  exceptions." 

EvipaMcg.  Depositions  taicen  on  interrogatories  under  a  commission  are  not  evidence 

Depontums  mr«  ^^^out  production  of  the  commission)  unless  the  depositions  are  of  long 

not  evidence       Standing.  ( 1 ) 

prod^i^^^of        Affidavits  taken  by  a  commissioner  of  the  court  of  King's  Bench  are  ad- 
the  depositions,  missible^  without  proving  the  commission;  acting  as  such  is  enoiigii(2); 

and  it  seems>  that  depositions  taken  before  a  judge  by  consent  in  a  cause 
may  be  proved  at  the  trial  by  production  of  a  copy  signed  by  the  judges 
and  delivered  by  his  clerk,  without  verifying  the  copy.  (3) 

If  depositions  in  the  ecclesiastical  courts  be  taken  in  a  cause  over  wMcii 
such  courts  have  authority,  they  appear  to  be  evidence,  as  being  depositioM 
taken  in  the  course  of  a  judicial  proceeding :  -—thus.  Chief  Baron  Gilbert 
says,  that  <'  Depositions  taken  in  the  spiritual  courts  may  be  read  wheo 
taken  in  a  cause  in  which  those  courts  have  authority,  as  far  as  rektes  to 
that  cause,  inasmuch  as  these  are  lawful  oaths,  and  a  man  may  be  indicted 
for  the  violation  of  them,  though  they  be  not  oaths  in  a  court  of  record  "(4): 
but  that  **  depositions  taken  in  the  spiritual  courts,  in  a  cause  rekyting  to 
lands,  cannot  be  read,  because  they  are  no  oaths  at  all ;  inasmuch  ss  the 
spiritual  courts  have  no  authority  to  take  depositions  relating  to  landfl." 
There  are,  however,  some  authorities  against  the  depositions  in  ecdenastieii 
courts  being  admissible  evidence  in  trials  before  courts  of  common  law.  (5) 
But  they  appear,  for  the  most  part,  to  be  founded  on  the  doctrine  tint 
depositions  are  only  admissible  in  evidence  when  taken  in  courts  of  le* 
cord;  a  doctrine  which  does  not  seem  to  be  supported  by  satisfsctoiy 
reasons,  and  which,  it  must  be  admitted,  does  not  by  any  means  usiveF 
sally  hold  (6) :  thus,  depositions  in  Chancery  are  not  of  record ;  and  de- 
positions before  commissioners  of  excise  can  be  read  before  commissioneis 
of  appeals.  (7) 

In  order  to  make  depositions  in  courts  of  equity,  they  must  have  been 
obtained  in  a  suit  which  was  regularly  before  the  court,  and  within  its 
jurisdiction  ;  and  if  a  bill  in  equity  be  dismissed,  merely  because  the  cooit 
considered  the  matter  unfit  for  equity  to  decree,  the  depositions  are  notwith- 
standing evidence.  (8)  But  where,  upon  a  bill  to  perpetuate  testimony,  the 
cause  is  set  down  for  hearing,  and  the  bill  is  dismissed,  because  it  ought  sot 
to  have  been  so  set  down,  the  plaintiff  will,  at  law,  have  the  benefit  of  the 
depositions  which  have  been  obtained.  (9) 

On  the  trial  of  an  action,  when  it  is  proposed  on  one  side  to  read  an 
answer  to  a  bill  in  Chancery,  if  the  other  side  insist  upon  it,  the  whole  of  the 
bill,  and  not  the  interrogatory  part  merely,  must  be  read  in  evidence.  (10) 


Depositions  in 
courts  of 
equity. 


(1)  Bayley  y.  WyKe,  6  Esp.  N.  P.  C.  85. 
Bowe  y.  Brentom^  8  B.  &  C.  765. 

(2)  Rex  ▼.  Howard,  1  M.  &  Rob.  187. 
(S)  DtmeoM  y.  Seoti^  1  Camp.  103. 

(4)  Ey.  p.  60. 

(5)  Samm  (Earl  of)  y.  Speiuser  (  Sir  B.  % 
fiRoL  Abr.  Triall(B.),  679.  Litt.  Rep. 
167.  Bull.  N.  P.  242.  3  Bac.  Abr.  Evi- 
daice(F.),  272.  Gilb.  Ey.  60.  Hawk, 
c.  42.  12  Vie.  Abr.  Evidence^  110.  [A.  b. 
SI.],  vide  2  Hale,  285. 

(6)  Phillipps'  £y.  563. 

(7)  JRaK,  1647. 


(8)  PaeMaMMy.AfttUb<iw,lCb.Ciul75. 

Gilb.  Ey.  56. 

(9)  Hatt  y.  HoddetdoH,  2  P.  Wmfc  }»• 
Vaughan  y.  Fitxgerald,  1  Sch.  &  Le£  (M> 
316.  Mosifh'  y.  Aacoc*,  12  Vin.  Abr.JEw- 
dence,  108.  [A.kb.  31.].  Smith  ▼.  VtOtt 
ibid.  lLARaym.735.  Copdandr.Stff^ 
IP.  Wms.414.  Jongs  v.Dunaorpe,li>^ 
50.  Af«/Mmy  y.DiOon,  1  Ball  &  Be.  (^> 
411.  CholmonddeyY.aintomiLord),^^^^' 
81. 

(10)  AimtOy.  Me^,  8  C.&  P47a 


EVIDENCE.  1647 

On  the  trial  of  a  writ  of  right,  decrees  in  Chancery  in  causes  between  the  Epfcct  akd 
tenant's  father  and  other  persons  not  connected  with  the  demandant,  and  ^'^^^  ^' 
to  ivhich  proceedings  the  latter  was  neither  party  nor  privy,  were  admitted  EviDnrcs. 

for  the  purpose  of  shewing  the  character  in  which  the  tenant's  father  assumed  " 

and  retained  possession  of  the  premises.  (1) 

Depositions  made  before  commissioners  of  excise  (who,  by  stat.  12  Car.  2.  Commissionera 
c.  ^4s  have  power  to  administer  oaths  on  inquiry  into  forfeiture),  taken  in  <)^  excise. 
the  presence  of  the  other  party,  and  signed  by  the  witness,  would  be  admis- 
sible on  an  appeal  from  the  sentence  of  the  commissioners,  **  if  the  witnesses 
were  dead,  or  could  not  be  found."  (2) 

Depositions  to  be  cTidence,  must  have  been  made  in  a  judicial  in-  Deporitions  to 
qiiiry(S);  for  a  person  is  not  bound  to  take  notice  of  extra-judicial  pro-  ^T^*™^ 
eeedings.    Thus,  a  yoluntary  alBdayit  is  not  evidence,  <*  because  it  is  not  made  in  a  ju- 
part  of  any  cause  in  a  court  of  justice  "  (4),  unless  by  way  of  admission ;,  ^^^^^  proceed- 
nor  are  depositions,  made  before  magistrates,  receivable  in  cases  where  they  ^^* 
are  not  required  to  take  them  (5),  as  in  cases  of  high-treason. 

Depositions  of  deceased  witnesses,  taken  before  commissioners,  on  the 
opening  of  a  fiat,  and  subsequently  enrolled  by  the  assignees  afterwards  ap- 
pointed, are  not  evidence  in  an  action  brought  by  the  bankrupt  against  the 
assignees  acting  under  the  fiat  (6) 

When  depositions  are  tendered  in  evidence  in  lieu  of  the  parol  testimony 
of  the  deponent,  they  are  admissible  on  the  same  footing  as  the  parol 
declarations  of  witnesses  on  a  former  triaL  But  a  deposition  is  not  ad-  Identity  of 
nussible,  unless  the  parties  be  the  same;  for  a  stranger  to  the  former  suit  P^^^- 
had  no  opportunity  to  cross-examine  (7),  and  he  cannot  use  them  against 
one  who  was  a  party,  because  he  could  not  have  been  prejudiced  by 
diem ;  and  therefore,  for  want  of  mutuality,  ought  not  to  take  advantage  of 
them.  (8) 

The  depositions  or  evidence  of  a  witness  in  one  cause  cannot  be  evidence  Identity  of 
in  another,  where  the  verdict  would  be  inadmissible;  for  the  oath  cannot  ™^^^''* 
be  given  in  evidence,  without  first  giving  the  verdict  in  evidence  (9);  for 
otherwise  it  would  not  appear,  that  the  oath  was  more  than  a  voluntary  affi- 
davit ,But  it  is  not  requisite,  that  the  depositions  should  have  been  made, 
or  the  evidence  given  in  the  same  proceeding,  provided  the  parties  be  the 
same.  ^  In  the  court  of  Chancery,  depositions  in  one  cause  are  frequently 
read  in  another ; "  and  **  in  courts  of  law  the  evidence  which  a  witness  gave 
on  a  former  trial  may  be  used  on  a  subsequent  one,  if  he  die  in  the  in- 
terim." (10)  But  although  the  parties  are  the  same,  yet  if  the  same  matters 
were  not  in  issue  in  the  former  cause,  the  depositions  are  not  evidence.  (11) 

(1)  Dame$y,Lovndei,7Seott,M.  5Bing.         (8)  SBae.Abr. Evidence (F.),S70.  Rnth- 

N.  C.  1 6 1 .  worth  ▼.  Pembroke,  (  Countese  of),  Hardr.  47  2. 

(8)  Per  Lord  Holt  in  Breedon  y.  GH!,  I  GUb.  £▼.  5S. 
Ld.Raym.  219.  (9)  Bull.  N.  P.  242.     Sampmm  ▼.  Tai- 

(3)  Bun.  N.  P.  241.     Siork  ▼.  DeMW,  12  AtS;  1  Sid.  325. 
Vtn.  Abr.  Evidence,  tlO.  [A.  b.  SI.].  (10)  Rn-  Lord  Kenyon  in  Hex  ▼.  JoOtjl^, 

(4)3    Bac.    Abr.    Eyidence  (F.),  267.  4T.R.  290.  JV*«^.C>"o«cA,l  Ld.Rayin.730. 

Sty.  446.     BulL  N.  P.  242.  Pitton  v.  Water,  Sir.  162.     Gretn  v.  GaU- 

(5)  Rex  ▼.  Payne,   1  Ld.  Raym.  730.      1  wicke.  Bull.  N.  P.  243.     Riehardton  ▼.  JTU* 
Salk.  281 .  Ivxnu,  12  Mod.  31 9. 

(6)  OiamberB  y.  BemoMconi,  1  C.  M.  &        (11)  AOibone  y.  AtL  Gen,  12  Vin.  Abr. 
R.  352.  Evidence,  110.  [A.  b.  81.]. 

(7)  Bull.  N.  P.  242.     Coke  v.  FomUain, 
1  Vem.  413. 
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fecting particu- 
lar indiyiduals. 


Tbis  rule,  however,  at  all  events,  does  not  apply  to  cases  where  depoaitioiia 
are  offered  against  those,  who  were  not  parties  to  the  former  suit,  as  matter 
of  reputation,  for  there,  the  very  circumstance  that  the  same  matter  was 
litigated,  has  been  urged  as  an  objection  to  the  evidence. 

The  parties  and  cause  of  action  must  not  only  be  eesentially  the  samey 
but  there  must  be  an  opportunity  for  cross-examination  (1):  thus,  in  Chan- 
cery depositions,  if  a  witness,  after  being  examined  de  bene  eeee,  die  before 
the  defendant  puts  in  his  answer,  the  deposition  is  not  evidence,  because 
the  adversary  had  no  opportunity  to  cross-examine.  (2)  And  altiicwigit  as 
answer  be  put  in,  yet  if  the  witness,  examined  de  be$ie  esse,  die  before  he  cam 
be  examined  again,  having  been  dangerously  ill  from  the  time  of  puttii^  in 
his  answer  until  his  death,  his  deposition  will  not  be  admissible.  (3)  Bat 
where  upon  a  bill  to  perpetuate  testimony,  the  defendant  stood  in  contempt, 
and  would  not  answer,  and  thereupon  the  plaintiff  had  a  commission  and 
examined  witnesses  de  bene  esse^  and  the  defendant  joined  in  the  oommiaaioD, 
and  cross-examined  some  of  the  witnesses  produced  for  the  plaintiff,  and 
before  the  answer  came  in,  the  witnesses  died,  tiieir  depositions  were  held 
receivable  upon  the  trial  of  an  ejectment  (4) 

If  a  party  have  had  an  opportunity  of  cross-examining  a  witness,  and  has 
refrained  from  doing  so^  it  is  in  effect  the  same  as  if  he  had  crosa^xamined: 
thus,  in  Cazenove  v.  Vaughan  (5)  Lord  Ellenborough  observed,  ^  Otherwise 
the  admissibility  of  the  evidence  would  be  made  to  depend  upon  his  pleasure, 
whether  he  will  cross-examine  or  not,  which  would  be  a  most  uncertain  and 
unjust  rule."  The  abstaining  from  cross-examining  affords  also  apresomption 
of  the  acquiescence  in  the  statement  of  the  witness.  And  bills  to  pnpetuate 
testimony  would  be  altogether  frustrated,  if  the  adverse  party  refoaed  to 
answer  till  all  the  witnesses  were  dead.  (6)  It  has  been  said  by  Chief  Baron 
Gilbert,  that  if  the  adverse  party  be  in  contempt,  *^  then  the  depoditions  of 
the  witnesses  shall  be  admitted,  for  then  it  is  the  fault  of  the  olgector,  that 
he  did  not  cross-examine  the  witnesses,  since  he  would  not  join  the  ex. 
amlnation  of  the  witnesses."  (7) 

<<  The  rule  of  the  common  law  is,  that  no  evidence  shall  be  admitted  bat 
what  is  or  might  be  under  the  examination  of  both  parties ;  and  it  is.  agree- 
able also  to  common  sense^  that  what  is  imperfect,  and,  if  I  may  so  say,  bot 
half  an  examination,  shall  not  be  used  in  the  same  way  as  if  it  were  cooh 
plete."(8)  •    . 


0)  AU, Gen. v. Dovifon, M<aeK & Y.  160. 

(2)  Button  ▼.  CoU,  Sir  T.  Raym.  335.  a. 
Ford  V.  Guyy  cit.  in  Howard  v.  TVemaine,  1 

Show.  S63.  PUrcy  ▼. ^  §ir  T.  Jones,  1 64. 

Bull.  N.  P.  240.  12  Vin.  Abr.  Evidence, 
108,  109.  [A.  b.  31.].  "  The  rule  is,  that 
depositions  are  not  allowed  to  be  read  before 
answer  put  in,  or  before  the  party  is  in  con- 
tempt, unless  be  has  had  an  opportunity  for 
cross-examining.**  Per  Le  Blanc  J.  in  Cue- 
nofoe  V.  Vaughan,  1  M.  &  S.  8.  Gilb.  £v. 
57,  58.  2  Jones,  164.  It  is  said  that  an 
order  in  Chancery  requiring  such  evidence 
to  be  admitted,  does  not'  bind  the  common 
law  courts.  2  Jones,  164.  Bull  N.  P.  240. 
Gilb.  Ev.  57.11. 

(3)  JBroum*a  ease,  Hardr.  31 5.    The  case 
of  Arundett  v.  ArundeO,  cit.   12  Vin.  Abr. 


Evidence,  107.  [ A.  b.  31 .],  whidi  is  contrtfj, 
does  not  appear  to  be  tenable. 

(4)  Howard  v.   Tremaine,  1   Show.  363. 
Garth.  265.     1  Salk.  278.    Gilb.  £v.  57.  a. 

(5)  1  M.  &  S.  6. 

(6)  Howard  ▼.  Tremaine,  Garth.  965. 
Mvhany  v.  2K22ba,  1  Ball  &  Be.  (Irish),  413. 

(7)  Gilb.  Ev.  S6.  62.  64.  Com.  Dig. 
Evidence  (  C.  4.  )•  Per  !«  Blanc  J.  in  Cazh- 
nove  T.  Vanghanf  1  M.  &  S.  8.  Brown*$  cos*, 
Hardr.  315.  12  Vin.  Abr.  Evidence,  109. 
[A.  b.  31.].  Bull.  N.  P.  240.  Howard  v. 
Tremaine,  2  Show.  363,  364.  Garth.  2«5. 
4  Mod.  147.   1  Salk.  278. 

(8)  Per  Lord  Ellenborough  in  Casemom 
r.Vaughan,  1  M.  &  &6.  Per  De  GreyC  J. 
in  Dncheae  of  Kingtton^e  ease,  SO  HowelPs 
St.  Tr.  538. 
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The  principle  that  "  the  evidence  which  a  witness  gave  on  a  fonner  trial  Erracr  and 
may  be  used  on  a  subsequent  one  if  he  die  iu  the  interim/*  (1)  must  be  ^*^m«kta»t 
taken  with  this  qualification,  that  the  party  to  be  affected  by  such  evidence,   Etidkncx. 
or  some  person  in  privity  with  him,  had  an  opportunity  of  cross-examining 
the  witnesses  with  reference  to  the  same  subject-matter. 

Where  the  plaintiff  claimed  to  hold  land  under  A.  B.>  and  on  a  previous 
charge  of  malicious  trespass  on  the  land,  before  the  petty  sessions  had  called 
A.  B,  as  a  witness,  who,  however,  disproved  the  tenure,  it  was  held,  that 
the  deposition  of  A.  B.  was  admissible  in  evidence  against  the  plaintiff, 
although  A.  B.  was  alive.  (2) 

Depositions  cannot  be  used  if  there  be  a  want  of  privity.  (S)  Deporitions 

On  an  issue  to  try  the  bona  fides  of  a  conveyance,  the  plaintiff  cannot  give  ^^^^T^- 
in  evidence  a  deposition  against  the  defendant,  merely  because  it  has  been  used  want  of  piiyity. 
by  him  in  a  Chancery  suit  brought  by  another  person  against  him  to  try  the 
same  question;  because  in  Atkins  v.  Humphreys {^)  Chief  Justice  Tindal 
said,  that  *<  he  was  inclined  to  think  that  he  could  not  receive  [such]  evi- 
dence, on  the  ground  of  want  of  reciprocity,"  and  rejected  it  Mr.Phillipp6(5) 
has  however  observed,  ^'  The  question  appeared  to  be  the  same  in  the  two 
suits ;  and  it  may  be  questioned,  whether  the  doctrine  of  reciprocity  was 
applicable  to  this  case,  which  related  to  the  admissibility  of  a  deposition, 
and  not  of  a  verdict  The  party  had  not  only  a  power  of  cross-examiningy 
but  actually  used  the  deposition." 

Where  hearsay  evidence  is  admissible,  it  b  obvious,  that  there  can  be  no  Depositions  re- 
reason  why  depositiops  regarding  matters  of  general  reputation  should  have  "P^cting  general 
been  taken  in  suits  in  which  the  party  to  be  affected  by  them,  or  any  one 
whom  he  represents,  were  concerned.  (6)  The  principal  questions  as  to  the 
admissibility  of  depositions  in  such  matters  are,  whether  they  have  been 
made  post  Uiem  motatn^  and  whether  the  characters  of  the  parties^  whose 
depositions  are  tendered,  is  proved  to  have  been  such  as  is  purported,  on  the 
face  of  the  depositions.  (7) 

A  deposition  taken  in  a  cause  between  other  parties  will  be  admitted  to  Depontions  to 
contradict  what  the  same  witness  swears  at  a  triaL(8)    But  depositions  ^^r«i»ct  ^it- 
are  not  used  for  the  purpose  of  secondary  evidence,  where  tbiy  are  pro- 
duced in  order  to  contradict  a  witiiess  examined  upon  a  triaL 

On  an  issue  out  of  Chancery,  an  examined  copy  of  the  depositions  of  one 
of  the  witnesses  was  allowed  to  be  read  for  the  purpose  of  contradicting  the 
evidence  of  the  same  witness  on  the  trial  of  the  issue.  (9) 

So  an  examined  copy  of  an  affidavit  of  a  third  person  filed  at  chambers^ 
and  used  by  the  defendant  on  a  motion,  is  evidence  against  him  on  a  subse- 
quent trial.  (10) 

An  examined  copy  of  an  affidavit  filed  in  the  court  of  Chancery  is  evi- 


(1)  JRer  Lord  Kenyon  in  Rex  ▼.  JoOiffe,  4  (5)  £y.  571. 
T.R.29a   .SSrrMtty.^ootii^<foii,5£sp.N.P.a  (6)  Bull.  N.  P.  24a 
Se.    Doneaater  {Mayor  of)  v.  Day,  S  Taunt.  (7)  Phillipps*  £▼.  575. 

362.     Pyke  y.   Crouehy   1   I^  Raym.  7S0.  (8)  Sparin  v,  Drax,  Bull.  N.P.240. 

(5tb  resolution).  (9)  Highjiddv.  P^ake,  M.  &  M.  109.,  vide 

(2)  Cole  V.  Hadley,  3  P.  &  D.  458.      4  etiam  Denn  d.  Lueae  y.  Ftdford,   2  Burr. 
Jur.  483.  1179. 

(S)  Doe  d.  Fotier  y.  Derby  {Earl  of),  1  (10)  Per  Abbott  J.  in  Z>o«y.  Wood,  Man- 

A.  &  £.  790.  ning*s  N.  P.  Dig.  122. 
(4)  1  M.  &  Rob.  523. 
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Depositions  in 
Chancery  must 
be  proved  in 
their  entirety. 


When  deposit 
tions  are  and 
are  not  evidence 
in  the  absence 
of  the  witness. 


Mode  of  prov- 
ing what  a 
witness,  since 
dead,  had  sworn 
upon  a  trial. 


d^Bce  without  proof  of  the  handwriting  of  the  party  making  it»  provided  it 
be  shewn,  that  it  has  been  used  or  acted  upon  by  him.  (1 ) 

In  order  that  the  proper  effect  of  depositions  may  be  eoXketed^  the  party 
reading  them,  must  read  the  answers  to  the  cross  interrogatories  as  part  of 
his  case  (2),  even  though  the  answers  refer  to  or  state  the  oontents  of  writ* 
ings  not  in  themselves  evidence;  in  fact,  the  court  <* cannot  form  any  dis- 
tinction between  the  examination  vivd  voccy  and  the  examinatimi  oo 
paper/' (3)  A  party  cannot  abandon  part  of  a  series  of  interrogatories; 
he  must  abandon  the  whole,  if  any.  (4)  An  objection  cannot  be  takes 
to  a  deposition  from  the  interest  of  a  witness  after  cross-examination  (5) ; 
or  to  leading  questions  after  publication.  (6)  And  where  depositioBB  liaTe 
been  taken  to  perpetuate  testimony,  and  the  witness  becomes  a  party  to  the 
suit,  his  deposition  cannot  be  read.  (7) 

Although  the  deposition  of  a  witness  may  be  read,  not  only  where  it  ap- 
pears that  the  witness  is  actually  dead,  but  in  all  cases  where  he  is  dead  for 
the  purposes  of  evidence ;  yet,  depositions  will  not  be  received  as  evidence, 
while  there  remains  any  reasonable  probability  of  the  witness  being  foarth* 
coming  on  a  future  occasion,  in  which  case  the  proper  course  is,  to  move  the 
court  for  a  postponement  of  the  trial,  previous  to  the  jury  being  chained.  (8) 
In  Rex  v.  Hogg  (9)  the  deposition  of  an  old  woman  bedridden  Waa  allowed 
to  be  read,  on  the  ground  of  there  being  no  likelihood  of  her  being  able  to 
attend  at  another  assizes  (10);  so  also  if  the  witness  be  insane  (11);  or  if 
he  cannot  be  found  after  diligent  inquiry.  (12)  But  the  deposition  of  a 
female  near  her  confinement  was,  by  Mr.  Justice  Patteson,  rejected.  (IS) 

In  Chancery,  when  the  deponent  is  unable  to  attend  through  sicknessy  his 
depositions  cannot,  seemingly,  be  read  without  a  special  order.  (14) 

If  depositions  be  taken  on  the  ground  of  a  witness  going  abroad>  tfa^  ean- 
not  be  read  if  the  witness  be  in  this  country  at  the  time  of  the  trial.  Some 
evidence  of  the  witness  having  actually  gone  abroad  should  be  given*  (15) 

'*  What  a  witness,  since  dead^  has  sworn  upon  a  trial  between  the  same 
parties,  may,  without  any  order  of  the  court,  be  given  in  evidence,  either  from 
the  judge's  notes,  or  from  notes  that  have  been  taken  by  any  other  pemon. 
who  will  swear  to  their  accuracy,  or  the  former  evidence  may  be  proved  by 
any  person  who  will  swear  from  his  memory  to  its  having  been  given."  (16) 


(1)  lUx  y.  /aiiM»,  1  Show.  897.  Crook 
y.  Do»Ung,  3  Doug.  75.  n.  Reu  d.  ffoweU  v. 
Bowen,  M<CleI.  Bt  Y.  383.  Itoscoe*s  Ev.  79. 
But  in  case  of  an  indictment  for  perjury,  the 
handwriting  must  be  proved.  Ibid.  Rose. 
Dig.  Crim.  Ev.  157. 

(2)  Temperley  y.  Seott,  5  C.  &  P.  341. 

(3)  iV  Tindal  C.  J.  ibid.  Atlntyre  y. 
Lapardf  R.  &  M.  203.  Fakoner  v.  Hanton^ 
1  Camp.  171. 

(4)  Whedery.AtHnt,  5  Esp.  N.P.  C.246. 

(5)  Ogle  v.  BUeski,  Holt*s  N.  P.  C.  485. 

(6)  WmUmt  y.  WWiaiM,  4  M.  &  S.  497. 

(7)  7%*a  COM,  2  Ld.  Raym.  1009. 

(8)  Rex  y.  Saoage,  5  C.  &  P.  143. 

(9)  6  ibid.  176. 

'    (10)  Doe  y.  J^votu,  3  ibid.  221. 

(11)  1  Hale's  P.  C.  305. 

(12)  Bull  N.  P.  239.  Hawk.  P.  C.  1.  ii. 
c  46.  s.  18. 

(13)  Rtx  V.   Savage,  5  ibid.   143.,  sed 


vide  Rix  y.  ErituftU  (Inkab.  (f),  ST.tL 
721. 

(14)  Doe  y.  Evans,  3  C.  &  P.  221.  There 
are  however  authorities  of  a  oontrarj  ten- 
dency.  LutUreB  y.  Regmdl,  1  Mod.  2S3. 
Kineman  v.  Crooke,  2  Ld.  Raym.  1 1 66,  Gilb. 
Ev.  54.  Bull.  N.  P.  239.  Andrew*  y.  /Wwr 
1  Ves.  &  B.  22.  Jonee  v.  Jome,  1  Cos,  IS4. 
As  to  reading  Chancery  depositions  when  the 
witness  is  kept  away  by  oontrivaiioe,  BolL 
N.  P.  243. ;  when  be  cannot  be  found,  Bennn 
y.  Olive,  Str.  920. ;  when  he  is  not  amenable 
to  process,  Fry  v.  fFood,  1  Atk.  445.  ^Maai 
{Lord)  V.  Angle$ea{Lord),  Holt,  736. 

(15)  Proctory,  Lanuon,  7  C.&  P. 629., vide 
Pdtterwn  v.  Evane,  1  Chitt.  89.  Ward  v.  WkA, 
I  Taunt.  461.  Fbunek  v.  Agar,  6  Esp.  N. 
P.  C.  92.  Falconer  y,  Hamaon,  I  Camp.  171. 

(16)  At  Mansfield  C.  J.  in  Domenttr 
{Mayor  of)  v.  Day,  3  Tauot  262.  StnM  v. 
Bovingdon,  5  Esp.  K.  P.  C.  57. 
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The  witness  must  be  prepared  to  prove  the  very  words  of  the  former  wit*  Ewwmot  aha 

/j\  Pftooror 

_  DOCUMXllTAftT 

In  general,  depositions  taken  in  perpehtam  rei  memoriam  are  not  evidence  Etidsmck. 
at  law,  unless  an  answer  be  put  in  and  proved  (2),  in  case  of  a  bill  filed  for 
a  commission  to  examine  witnesses.  (3) 

Depositions  offered  in  evidence  under  an  order  of  the  court  of  Chancery,  Depositions 
directing  a  trial  at  law,  may  be  read  without  proof  of  the  bill  and  answer,  ^^^  *"  **'^®' 
it  being  proved,  that  at  the  time  of  trial,  the  witnesses  are  unable  to  attend  chancery. 
in  person.  (4) 

But  this  order  will  not  have  the  effect  of  making  any  thing  admissible 
in  evidence  at  common  law,  which  would  not  be  so,  irrespective  of  such 
order.  (5) 

At  common  law  a  deposition  must  be  proved  by  an  examined  copy :  but  Depositions 
office  copies  are  evidence  in  Chancery.  (6)  ^""^  P'"*''^*^' 

Domesday  contains  a  general  survey  of  all  the  counties  in  England  ex-  I^hksdat. 
cepting  the  four  northern,  and  was  compiled  tovrards  the  termination  of  the 
reign  of  William  I.,  for  the  purpose  of  ascertaining  the  ancient  demesne 
lands,  which  were  the  soci^e  tenures,  first  in  the  hands  of  Edward  the  Con* 
fessor,  and  afterwards  possessed  by  William  I.  (7) 

Domesday  (8)  being  a  record  compiled  by  the  authority  of  government,  and 
founded  on  official  returns,  is  admissible  evidence  of  the  tenure  of  lands,  &c.; 
and  when  a  question  arises,  whether  a  manor  is  ancient  demesne,  the  trial  is 
by  inspection  of  Domesday.  (9) 

An  order  entered  in  a  book^  and  signed  by  the  governor  of  Queen  Anne's  Eccusiasti- 
Bounty,  is  sufficient  evidence  of  the  augmentation  of  a  curacy,  without  ^^^  Rxcobds 
going  on  to  prove,  that  the  money  had  been  afterwards  laid  out  in  land,  and  mknts. 
allotted  by  deed,  under  the  corporation  seal  of  the  governors,  to  be  annexed 
to  the  curacy,  and  that  such  deed  was  enrolled  within  six  months  after  the 
execution  in  pursuance  of  the  statutes.  (10) 

A  bishop's  register  is  evidence  of  the  facts  stated  in  it  (11)  Bishop's  re- 

A  book  of  endowment  of  Hugo  Wells,  Bishop  of  Lincoln,  was  received  as  S*^*^* 
evidence  of  vicarial  endowments.  (12)  dwmrat"' 

Upon  a  question,  whether  certain  ancient  books,  from  1586  to  1693,  pre-  v    i„  •   ^i, 
served  in  the  archives  of  the  dean  and  chapter  of  Exeter,  intituled  <<  Rentals,"  archiyes  of  a 
and  containing  columns  of  the  names  of  their  estates,  with  the  rents  reserved  ^^^  ^^  ^^'P* 
on  each,  and  *'  solviU"  written  in  different  handwritings  against  such  rents, 
were  entries  made  by  the  receivers  of  the  dean  and  chapter  charging  them- 
selves with  the  receipt  of  the  rents,  parol  evidence  cannot  be  received  to 
prove  them  to  be  receivers'  books,  by  shewing,  that  the  receivers  of  the  dean 

(1 )  Ennis  y.  DoMtfCAome,  cit.  PhiUipps*  (9)  Those  who  are  desirous  of  acquiring 

£v.  354.  historical  and  antiquarian  information   re- 

(S)  Bull.  N.  P.  340.  specting  **  the  public  recordsof  Great  Britain, 

(3)  Caxenove  y.  Fat^ffhan^  1  M.  &  S.  4.  and  the  publications  of  the  record  coramis- 

(4)  JMnury,  AyUsbwry  (^Lord)t  15  Ves.  sioners,"  are  referred  to  the  able  compilation 
176.  upon  such  subjects  by  Mr.  Cooper,  Q,  C 

(5)  Ibid.  (10)Doed.(?raAam(CSforA)y.SlMM(CZrrft), 

(6)  Gilb.  £y.  81.     Bull.  N.  P.  989.  11  East,  478.     Sut.  1  Geo.  1.  c.  la  8.2. 

(7)  Vide  Mere  wether  and  Stephens*s  Hist  9  Gw,  2.  c.  36. 

of  Boroughs,  68— 78.383.   1  Ellis  on  Domes-         (11)  Amoid  (Clerk)  y.   Bath  wed   WdU 

day,  paettm.     1  Stephens's  English  Consti-  {BUkopof)yS  Bing.  316.    S  M.  &  P.  559. 
tution,  30—34.  (IS)  Leonard  y.  FnmJUyn,  1  Doniel,  34. 

(8)  Gilb.  £y.  69.  Tveker  y.  mikine^  4  Sim.  26% 
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and  chapter  for  the  last  sixty  years  had  kept  their  books  of  accounts  in  tlie 
same  fonn.(l) 

'  A  book  in  the  chapter-house  of  the  dean  and  chapter  of  Sarum,  purpori- 
ing  to  contain  copies  of  leases  granted  by  the  dean  and  chs^pter,  is,  as  a 
public  book,  evidence  of  those  leases  for  the  purpose  of  reputation,  without 
proof  of  possession  under  the  leases.  (2) 

A  book  found  in  the  herald's  office,  purporting  to  be  an  account  of  the 
possession  of  a  monastery,  is  not  admissible  evidence  of  that  fact.  (3) 

The  consistory  court  of  the  bishop,  the  court  of  arches,  and  the  court  of 
delegates  are  not  inferior  courts ;  and  defect  of  jurisdiction  after  sentence, 
unless  apparent  on  the  face  of  the  proceedings,  will  not  be  intended.  (^4) 

The  ecclesiastical  courts  possess  the  jurisdiction  of  determining  upon  the 
legality  and  illegality  of  marriages;  and  their  sentences  upon  such  subjects 
are  conclusive.  (5) 

The  fact  of  the  legality  of  a  marriage,  arising  incidentally  in  a  civil  suit, 
may  be  determined,  in  modem  proceedings  at  least,  without  referring  the 
question  to  the  spiritual  judge ;  though,  upon  issue  joined  in  dower  upon 
the  fact  of  legality  of  marriage,  the  bishop's  certificate  is  the  appropriate 
and  conclusive  evidence.  (6) 

It  is  sometimes  difficult  to  ascertain  whether,  in  fact,  an  ecclesiastical 
court  has  already  determined  a  matter,  which  can  only  in  such  court  be  the 
subject  of  a  direct  suit  or  proceeding  in  rem,  but  which  has  incidentally 
become  the  subject  of  controversy  in  a  civil  suit. 

It  is,  however,  a  general  principle^  that  the  judgments  of  courts  of  justice 
are  not  evidence  **  of  any  collateral  matter  which  may  be  collected  or  in- 
ferred from  their  sentence."  (7) 

But  a  sentence  in  a  suit  of  jactitation  of  marriage  is  evidence  in  an  action 
in  a  court  of  common  law  to  disprove  the  marriage ;  and,  as  it  would  seem, 
in  favour  of  a  stranger  to  the  suit  in  an  ecclesiastical  court  (8) 

The  sentence  of  the  spiritual  court  is  evidence  of  separation  without 
producing  the  libel  and  other  proceedings  (9) ;  and  the  minute  book  of  the 
consistory  court  is  evidence  of  a  decree  for  alimony.  (10) 

In  Hillyard  v.  Chrantham (\\)  it  was  decided,  that  a  sentence  of  excom- 
munication for  incontinency  was  inadmissible  on  an  issue  to  try  a  question 
of  legitimacy,  as  it  was  a  criminal  matter,  and  because  it  was  res  inter  aUos 
acta  ;  but  that  **  if  it  had  been  a  sentence  on  the  point  of  the  marriage,  on 
a  question  of  the  lawfulness  of  the  marriage,  it  being  a  sentence  of  a  court 
having  proper  jurisdiction,  might  have  been  given  in  evidence."  (12) 

Where  a  husband  was  sued  for  necessaries  supplied  to  his  wife,  who  was 
living  apart  from  him,  it  was  held,  that  the  sentence  in  the  ecclesiastical 


(1)  Doe  d.  Wdher  y.  Thynne  (^Lord),   10 
East  206. 

(2)  Combt  \,Caether,  M.  &  M.  S98.  Hwn- 
hU  V.  Hunt,  Holt's  N.  P.  C.  601 . 

(S)  Lygcn  v.  StrtUit  2  Anst.  601. 

(4)  RichetU  v.  Bodenhamy  4  A.  &  E.  433. 

(5)  Bunting's  caae,  4  Co.  29.  (a.) 

(6)  Ilderton  ▼.  liderton,  2  Hen.  Black.  156. 

(7)  Per  Lord  Holt  in  Blackham*9  case,  1 
Salk.  290.  Per  Eyre  C.  J.  in  the  Duchess 
of  Kingston's  case,  20  Howell's  St  Tr.  538. 


(8)  Jones  t.  Bow,  Garth.  225. 

(9)  Stedman  v.  CroocA,  1  ^asp,  N.  P.  C  6. 

( 10)  HouUston  T.  Smyth,  2  C  &  P.  25. 

(11)  Cit  per  Lord  Hardvicke.  2  Vcs. 
sen.  246.    Gibson  y.  M'Carty,  R.  T.  H.  311. 

(12)  Respecting  sentences  of  deprivatMHi, 
yide  Phillips  y.  Crawley,  Freem.  84.  pL  103. 
12  Vin.  Abr.  Evidence,  128.     [A.  b.  128.]. 
Rights  to  pews,  yide  Oott  y.  iSvftcr,  S  T.  R. 
639. 
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court  in  a  suit,  which  the  wife  had  instituted  against  him  for  alimony,  and  a  Eppect  akd 
divorce  a  mensd  ei  thoro,  but  which  had  been  dismissed,  he  having  set  up  nocTiMNTA»T 
adultery  in  his  defence,  was  not  receivable  in  evidence  in  such  an  action,  as  Evidbnck. 


it  was  res  inter  alios  euila.  (1) 

It  may  be  here  observed,  that  the  practice  of  the  ecclesiastical  court  is  a  Practice  of 
matter  of  fact  to  be  proved  by  evidence,  and  left  to  the  jury.  (2)  courts. 

Examined  copies  of  entries  in  the  books  of  excise  are  evidence.  (3)  Excise. 

An  entry  by  A.  at  the  custom-house,  in  the  names  of  A.,  B.,  and  C,  of  Entries  in  ez-> 
premises  for  the  keeping  of  beer  for  sale,  is  conclusive,  where  the  crown  is  ®"®  books, 
concerned,  against  A.  as  to  his  partnership  with  B.  and  C. ;  but,  respecting 
private  persons,  it  is  merely  primd  facie  evidence.  (4) 

Excise  books  transcribed  by  officers  of  excise  from  the  mabter  s  specimen 
paper  are  evidence  against  him,  without  calling  the  officers  to  substantiate 
them ;  notwithstanding  they  may  be  taxed  with  fraud  and  collusion,  without 
proof  of  the  fact.  (5) 

A  judgment  of  condemnation  by  commissioners  of  excise,  in  a  matter  Judgment  by 
exclusively  within  their  jurisdiction,  is  conclusive  on  the  right  of  seizure,  ^™™J«»<»»ers 
and  binds  strangers.  (6)  Where  a  statute  provides,  that  the  judgment  of 
commissioners  appointed  by  the  act  shall  be  final,  their  decision  is  con- 
clusive, and  cannot  be  questioned  in  any  collateral  proceeding;  con- 
sequently, a  certificate  from  commissioners  for  settling  the  debts  of  the 
army,  upon  any  matter  relating  to  their  office,  is  conclusive ;  and  evidence 
cannot  be  received  to  shew  their  having  made  an  erroneous  decree.  (7) 

A  document  from  the  court  of  Exchequer,  purporting  to  be  an  extent  of  Extbvt  or 
crown  lands,  and  pursuing  the  directions  of  the  4?  Edw.  1.  stat  1.,  may  be  ^^°^^  i^hds. 
given  in  evidence,  without  producing  the  commission,  or  the  authority 
under  which  it  was  taken.  (8) 

The  proclamations  on  a  fine  are  not  sufficiently  proved  by  shewing  on  the  Five  (Feocla- 
production  of  the  chirograph,  that  they  are  duly  indorsed.  (9)  matiok  op). 

The  Fleet  books  are  admissible  evidence  on  a  question  of  pedigree  (10)>  Fleet  Booes. 
but  not  evidence  to  prove  a  marriage.  (11) 

The  prison  books  of  the  Fleet  and  King's  Bench  prisons,  though  admis- 
sible evidence  to  prove  the  time  of  the  commitment  and  discharge  qf  a 
prisoner,  are  not  admissible  to  prove  the  cause  of  his  commitment^  because 
they  are  not  kept  by  any  public  authority  (12),  and  the  commitment  itself 
is  the  best  evidence. 

The  sentence  of  a  foreign  court  of  competent  jurisdiction  is  evidence  of  Foeeiok 
res  judicata,  and  is  not  to  be  called  in  question  in  a  collateral  cause  in  the  C®''*"  (Jodo^ 
courts  of  this  kingdom.  (13)     A  foreign  judgment  va  primd  facie  evidence 

(1)  Z>ajfy.  Spread,  1  Irish  Circuit  Cases,  Radnor  {Earl  of)  t.  Aeew,  8  B.  &  P.  391. 
141.  Brown  t.  BvSlm^  Doug.  407. 

(2)  ^eai(mmv.&o<l(J&it^A<),3CaTnp.388.  (8)  B.o»e  t.  Brenton,  3  M.  &  R.  164.     8 

(3)  Fuller  t.  Foteh,  Carth.  346.  B.  &  C.  747. 

(4)  SUi9  V.  Watson,  S  Stark.  453.  (9)  Doe  d.  Hatch  v.  BlucK  6  Taunt.  485. 

(5)  Rex  V.  Grimwood,  1  Price,  369.  S  Marsh.  170. 

(6)  Terry   ▼.    Huntingdon,    Hardr.  480.  (10) /.aMTrafice  ▼.  2>m:o}i,  Peake*s  N.'P.C. 
FnOer  y.   Foteh,    Carth.  346.  *  Maingay  v.  1 85.   Doe  d.  Pauingham  v.  Lloyd,  cit.  1  Esp. 
Gahan,  1  Ridg.  Lapp,  &  Sch.  ( Irish),  1 .     1  N.  P.  C.  215.     Pealce*s  N.  P.  C.  304. 
Harg.  Law  Tracts,  468.  n,     2  Evans*  Po-  (11)  AfUi,  6.  tit  Adultery. 
tbier,307.,  sed  ride  Henahaw  t.  Pteaeance,  (12)  Sake  ▼.  Thomas,  3  B.  &  P.  188.  Rex 
2  W.  Black.  1 174.  y.  Aickles,  1  I>each,  C.  C.  391. 

(7)  Moody  y.  ThursUnh  Str.  481.,  vide  (13)  Hamilton  y,  Dttteh  E. I  Comp,  3  Bto, 
etiam   Lane   v.   Hegberg,    Bull.  N.  P.   19.  P.  C.  264. 

.5  N   3 


1654f 


EVIDENCE. 


EmCT  AKD 

Pboof  or 

IX>CUHXllTAftT 

Etidkvcx. 


Form  of  Judg* 
ment  not  oon- 
sidered,  but  its 
substance. 


Impeachable 
for  positive  and 
apparent  legal 
errors. 

Judgment  of 
Lord  EUen- 
borough  in 
BnchanoM  ▼. 

JtUCmtTm 


Absence  of  par- 
ties. 


ot  a  debty  and  that  every  thing  to  support  it  was  done  in  the  court,  iM 
which  it  was  obtained.  (1) 

Questions  have  however  arisen,  whether  it  is  to  be  deemed  oondnflivet 
and,  if  not  conclusive,  to  what  extent  and  in  what  manner  the  original 
merits  can  be  properly  inquired  into.  (2) 

The  substance  of  the  proceedings  of  a  colonial  court  are  regarded,  and 
not  their  form  (9) ;  but  a  foreign  judgment  will  not  be  an  estoppel,  if  it  do 
not  appear  to  be  final  and  conclusive  as  an  estoppel  in  the  country  where 
it  is  pronounced.  (4*)  An  action  cannot  be  supported  upon  a  decree  of  a 
foreign  court  of  equity,  when  the  sum  due  on  the  decree  is  left  indefinite. (5) 
But  if  the  decree  be  perfected,  as  by  stating  a  balance  due  upon  partner- 
ship accounts,  an  action  will  lie  on  the  decree.  (6) 

In  Martin  v.  NieoUs  (7)  the  vice-chancellor  considered,  that  the  grouMfe 
of  a  foreign  judgment  could  not  be  reversed  in  England,  and  that  a  bill  for 
discovery^  and  a  commission  to  examine  witnesses  in  Antigua,  in  aid  of  die 
plaintiff's  defence  to  an  action  brought  on  a  foreign  judgment  in  tlie 
country,  was  demurrable.  (8) 

But  it  seems,  that  if  a  foreign  judgment  proceed  upon  a  positive  and  ap- 
parent error  in  law,  it  can  be  disputed^  and  in  any  kind  of  action.  (9) 

In  Buchanan  v.  Rucher(\Qi)  Lord  Elleuborough  said,  that  ^  there  miglit 
be  such  glaring  injustice  on  the  face  of  a  foreign  judgment,  or  it  might 
have  a  vice  rendering  it  so  ludicrous,  that  it  could  not  raise  an  aasm^p^ 
and  if  submitted  to  the  jurisdiction  of  the  courts  of  this  country,  oonld  not 
be  inforced."  Where  it  appeared,  that  the  French  court  had  mistaken  the  law 
of  England  as  to  the  effect  of  the  cancellation  of  a  bill  of  exchange,  and 
that  their  decree  had  been  founded  upon  such  mistake,  the  defendant  was 
not  allowed  to  set  up  the  decree  in  answer  to  the  plaintiff's  claim.(ll} 

A  notarial  copy  of  the  condemnation  of  a  ship,  as  not  being  worth  re- 
pairs, is  only  evidence  of  the  fact  of  her  having  been  condemned,  and  not 
of  the  particular  defects  on  which  the  condemnation  was  grounded.  (12) 

But  the  court  will  not  set  aside  the  judgment  of  a  foreign  court,  unleai 
its  errors  be  very  apparent  (13) 

Although  a  foreign  judgment  is  not  available,  if  it  appear  on  the  record  of 
the  proceedings  on  which  the  judgment  is  founded,  that  the  plaintiff  proceeded 
to  judgment,  without  serving  the  defendant  with  any  species  of  process (14): 


(1)  ArnoU  r  Red/em,  11  Moore,  209.  3 
BiDg.  353.     S  C.  &  P.  88. 

(2)  Keniudyy,CaMtU8(EarI of ),2Sw^nst. 
326.  n.  Galhraith  y.  NeviBe,  Doug.  5.  ». 
Boucher  t.  Lawton,  C.  T.  H.  89.  IMeton 
V.  Sbf&ftm,  4  M.  &&  21.  PhiUpt  ir.  HmUo' 
(in  error),  2  Hen.  Black.  410.  fFalker  n 
Witter^  Doug.  1.  Herbert  v.  Cook,  Willes, 
36.  n. 

(3)  Henley  v.  Soper,  8  B.&  C.  20. 

(4)  Plummer  v.  Woodbume,  4  ibid.  625., 
eC  yide  Obkini  y.  JBligh,  8  Bing.  351. 

(5)  Sadler  y.  JRobine,  1  Camp.  253. 

(6)  Henley  y.  Scper^  8  B.  &  C.  19. 
(7)3  Sim.  458. 

(8)  It  seems  that  in  an  action  of  debt  or 
aseumpait,  brought  in  £ngland  upon  a  fo- 
reign judgment,  such  judgment  is  to  be  taken 
as  binding  and  conclusiye  on  both  parties. 


Gninneu  y.  CarroU,  1  B.  &  Ad.  459. 
tin  y.  NieoBe,  3  Sim.  458.  Story's  GonnkC 
of  Laws,  504^508.,  anti,  1177.  Tbc 
judgment  is,  however,  conclusive  if  properij 
pleaded  in  bar.  F^ilipa  y.  Hunier,  S  Hen. 
Black.  4ia  Bmrrowe  y.  Jimmo,  Str.  733. 
Ptummer  y.  Woodhume,  4  B.  &  C  625. 

(9)  Nwdti  y.  Roen,  S  B.  &  Ad.  757. 

(10)  1  Camp.  67. 

(11)  Vide  etiam  Svm  y.  ThomoM^  1  Long- 
field  &  Townsend  (Irish),  19i 

(12)  )rH^y.ilanKcrd;2E8p.N.P.a70a 

(13)  BM^MCy.AfCmfAy,  2B.&Ad.957. 
Ativan  y.  Fumiwd,  1  C  M.  Ac  R.  293.  ArwM 
V.  Redfem,  3  Bing.  353. 

(14)  Budunuan  y.  Rneker,  1  Camp.  63.  9 
East,  192.  Cavan  y.  Stewart,  1  Stark.  5^5. 
FranUaud  y.  BPGuety,  I  Knapp,  P.  C.  274. 
Obicini  y.  Bliyh,  8  Bing.  SSI, 
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i 

-~*it  18  no  objection  to  a  colonial  judgment^  that  the  party  against  whom  EnricTAMo 
it  was  obtained,  was  absent  from  the  colony,  where  by  the  law  of  the  colony,  ^^^'  ^' 
in  the  case  of  a  person  formerly  resident  in  it  absenting  himself,  and  not  Evioxnck. 
leaving  any  attorney,  the  procurator  fiscal  was  bound  to  take  care  of  the 
interests  of  such  absent  party.  (1 ) 

It  seems  that  a  pereon  having  property  in  an  island  is  virtually  present ; 
thus,  in  Cavan  v.  Stewart  (2)  Lord  Ellenborough  said,  <<  You  must  either 
prove  that  the  party  was  summoned,  or,  at  least,  that  he  was  once  on  the 
island  "  when  the  attachment  issued.  An  action  may  be  maintained  on  a 
foreign  judgment  obtained  by  default,  which  states,  that  the  defendant  ap- 
peared by  attorney,  without  proving  that  the  attorney  mentioned,  had  au- 
thority to  appear,  for  the  judgment  must  have  credit  for  the  facts  which  it 
specifically  alleges.  (3)  It  seems,  however^  that  the  judgment  would  only 
furnish  primdfiune  evidence  of  the  fact  of  appearance  by  attorney. 

**  If  a  foreign  judgment  has  been  pronounced  by  a  court  of  competent  Judgment 
jurisdiction,  and  the  losing  party  institutes  a  new  suit  upon  the  same-  J^^reconcla- 
matter,  it  seems  contrary  to  the  principles  of  general  jurisprudence,  that  the 
merits  should  be  subjected  to  a  second  inquiry ;  and  the  same  principle 
seems  to  preclude  an  examination  into  a  foreign  judgment,  which  has  been 
executed,  by  payment,  or  the  vacating  of  securities."  (4<) 

In  TarleUm  v.  Tarleton  (5),  which  was  in  covenant  to  indemnify  the  plaintiff* 
from  all  debts  due  from  the  late  partnership  of  the  plaintiff,  the  defendant,  and 
D.  B.,  and  from  all  suits,  &c.  proof  of  a  copy  of  the  proceedings  in  a  foreign 
court  in  a  suit  there,  instituted  against  the  late  partners  for  the  recovery  of 
a  partnership  debt,  in  which  a  decree  passed  against  them  for  want  of 
answer ;  per  quod  a  sequestration  issued  against  the  plaintifi'*s  estate,  and  he 
was  obliged  to  pay  the  debt,  &c  was  held  to  be  conclusive  against  the  de- 
fendants and  that  the  defendant  was  not  at  liberty  to  shew,  that  the  proceed- 
ings were  erroneous.  (6) 

Since  the  Union,  an  Irish  judgment  is  not  a  record^  but  is  received  upon  Irish  judgment, 
the  same  principles  as  a  foreign  judgment  (7) 

The  sentence  of  a  foreign  court  of  competent  jurisdiction,  -directly  esta-  Sentences  af- 
blishing  a  marriage  in  that  country,  would  be  conclusive  in  any  of  our  ^^  "'''* 
courts  on  the  validity  of  the  marriage.  (8) 

It  seems,  that  a  sentence  of  nullity  of  marriage  in  the  country  where  it 
was  solemnised,  would  at  least  carry  with  it  a  great  authority  in  this 
country.  (9)  But  a  judgment  of  a  third  country,  upon  the  validity  of  a 
marriage  not  within  its  territory,  nor  between  the  subjects  of  that  country, 
though  admissible,  would  not  have  the  like  authority,  (10) 

(1)  Bteqvusi  T.  McCarthy,  2  B.  &  Ad.  958.  S59.  Odmn  v.  Forheg,  Buck,  57.  Fhilpottt 
DougloM  ▼.  Famtt,  4  Bing.  693.  v.  Reed,  1  B.  &  B.  294.    Orr  ▼.  Browne^  5  C. 

(2)  1  Stark.  525.  &  P.  414.     Sidaway  t.  ^ay,  3  B.  &  C.  14. 
(S)  MoUmp  ▼.  Gibbons^  2  Camp.  503.  PhOUpe  ▼.  AUan^  8  ibid.  477. 

(4)  Pbillipps*  £▼.  540.  Bwrowe  ▼.  /e-  (7)  Guinneu  ▼.  CamU,  1  B.  &  Ad.  463. 
mnth  Str.  733.  HarrU  ▼.  SoMmdtn,  4  B.  &  C.  41 1. 

(5)  4  M.  &  S.  2a  (8)  Per  Lord  Hardwicke  in  Roach  v.  Gar* 

(6)  The  eertiiieate  of  a  yiee-consul  is  not  van,  1  Ves.  len.  159.»  vide  etiam  Boucher  ▼• 
eridenoe  of  the  fiwto  stated  in  it,  Waldron  v.  Law9om,  C  T.  H.  89. 
Coombe^  3  Taunt  162.  With  respeet  to  dis-  (9)  Sindair  v.   Stnckdr,   1    Hagg.   297. 
charges  by  foreign  bankruptcy,  vide  PiMer  v.  CoUingtoiCe  can,  2  Swanst  326.  n. 
Bwunii  5  East,'  125.      Smith  v.  Buehatian,  I  (10)  Sinclair  ▼.    Sinclair,   1  Hagg.  297. 
ibid.  6.  Edwards  ▼.  Ronald,  1  Knapp.  P.  C.  Serimpehire  v.  Serimpthire,  2  ibid  340.  397. 
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BwwECT  AMD  The  veight  of  authority  in  the  English  courts  is  against  admitdng,  tint 

j^^^^g^j^       any  vali^J  sentence  of  divorce  can  be  pronounced  in  a  foreign  country,  re- 

EyrosHcx.         specting  a  marriage  celebrated  in  England  between  English  subjects.  (1) 

—       In  Ckmtoay  y.JBeazley(2)  the  opinion  of  the  ecclesiastical  court  was 

intimated,  that  an  English  marriage  might  be  avoided  by  a  Scotch  divora^ 

if  the  parties  were  honAfidt  domiciled  in  Scotland.    The  Scottish  divorce 

in  that  case  was  avoided,  on  the  express  ground^  that  there  was  no  hmifk 

change  of  domicile.     The  language  of  this  judgment  has  had  the  eiect  of 

unsettling  the  opinion  of  the  profession  derived  from  LoXbfs  ease, 

Proofof  foreign  -    In  an  action  on  a  foreign  judgment,  it  is  not  sufficient  to  prove  tbe 

judgments.        judge's  handwriting  subscribed  to  it,  without  proving  that  the  seal  affixed 

thereto,  is  the  seal  of  the  court  (3),  although  it  is  so  much  worn  as  no 
longer  to  make  any  impression  (4) :  if  the  court  has  no  seal,  then  the  jadg- 
ment  may  be  established  by  proving  the  signature  of  the  judge.  (5) 

In  assumpsit  on  two  judgments  recovered  in  the  supreme  court  of 
Jamaica^  copies  of  the  judgments  purporting  to  be  signed  by  the  dark  of 
the  court,  and  certified  by  him  to  be  true  copies,  accompanied  by  a  certi- 
ficate of  a  notary  public  of  his  being  clerk  of  the  said  court,  and  by  another 
certificate  of  the  governor,  under  the  seal  of  the  island^  that  the  penoo  m 
certifying  was  a  notary  public,  were  held  to  be  admissible  evidence  to 
prove  the  judgments.  (6) 

The  sentence  of  a  foreign  court  of  admiralty  cannot  be  received  in  en* 
dence,  without  proof  of  the  ship  having  been  captured.  (7) 

A  judicial  court  cannot  take  notice  of  a  foreign  government  not  acknow- 
ledged by  the  government  of  the  country  in  which  that  court  sits ;  and  the 
fact  of  acknowledgment  is  matter  of  public  notoriety.  (8) 

Where  to  prevent  a  demurrer  to  a  bill,  it  was  falsely  alleged  in  it,  that  a 
revolted  colony  of  Spain  had  been  recognised  by  Great  Britain  as  an  inde- 
pendent state: — It  was  held,  that  the  court  was  bound  to  know,  judieiallyi 
that  the  allegation  was  false,  and  not  to  give  it  the  intended  effect  (9) 
Foreign  laws  In  au  action  founded  on  foreign  laws  properly  brought  before  the  courti 

miut  be  proved  here,  they  will  receive  evidence  of  such  laws,  and  give  judgment  accordinglj 
*"  upon  the  contract  (10)    And  a  judgment  duly  verified  by  a  seal  proved  to 

be  that  of  the  foreign  court,  is  presumed  to  be  r^ular  and  agreeable  to  the 
foreign  law,  until  the  contrary  be  shewn.  (11)  But  foreign  laws  mitftbe 
proved  as  facts,  if  a  question  arise  on  their  existence  (12) :  thus,  if  the 
cause  of  action  accrue  in  Scotland,  and  infancy  be  pleaded,  the  defendaot 
must  shew,  that  infancy  is  a  legal  defence  to  the  demand,  by  proving  it  to 
be  the  law  of  that  country.  (13) 
Foreign  written  The  existence  of  a  foreign  law,  which  is  in  writing,  must  be  proved  by 
'  documents  properly  authenticated  from  the  foreign  country  (14),  and  cannot 

(1)  XoOy*<  COM,  R.  &  R.  S37.      Tovey  y.         (7)  Manhaa  ▼.  Ftirker,  2  Camp.  69. 
Lindaap,  1   Dow,   124.        3tCarihy  ▼.  7><         (8)  Grienom  y.  Eyn,  9  Ves.  347. 
Caix,  cit  3  Hagg.  642.  n.  (9)   Taylor  t.  Btaxlap^  2  am.  21S. 

(2)  3  Hagg.  639.     Phillipps*  Et.  536.  (10)    Crawford   y.    WhitUdt   l^^  '** 

(3)  Henry  y.  Adey^  3  £a^  221.    4  £sp.  Doug.  4.  n. 

N.  P.  C.  228.  (11)  AJ&von  y.Fumiwd,  1  CM.ftB'*;]; 

(4)  Cawxn  y.  SUwart,  1  Stark, 525.  (12)  Moityn,    y.    Fabrigah   ^^  '^ 

(5)  Aha  V.  BufOmry^  4  Camp.  28.   Bwsh"     Exp.  Cridland^  3  Ves.  &  B.  99. 

anan  v,  Rucker,  I  ibid.  63.     9  East,  192.  (13)  Male  v.  iicbertty  3  Esp.  ^.P-^-^ 

(6)  Applfton  V.  Braybrook  (Lord),  6  M.&         (14)  Millar y.Heinrick,AOim?'l^  ^^ 
S.  34.    2  Siark.  6.,  et  vide  Walker  v.  Witter,     v.  Levy,  8  ibid.  166. 
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be  proved  by  parol  (1%  hecxoBe  the  written  law  on  inspection  might  contain  E'fsct  amd 

x«  Proof  op 

excepuons.  DocuKEnrAaY 

Foreign  commercial  regulations  should  be  proved  by  well  authenticated  Etidxncx. 
copies  of  such  reguktions  (2) : — thus,  the  law  of  Scotland  respecting  mar- 
rifles  cannot  be  proved  by  a  tobacconist.  (S)    But  an  exception  exists 
respecting  the  proof  of  Jewish  marriage  law,  which  has  been  allowed  ex 
necessitate  to  be  proved  by  traders  and  others  of  inferior  station.  (4) 

Unwritten  foreign  law  can  be  proved  by  the  parol  evidence  of  witnesses  Foreign  un- 
possessing  professional  skill :  thus,  Sir  William  Scott,  in  Dalrymple  v.  Dal-  '^^^'^  ^^• 
fyfnple{S)y  with  reference  to  the  law  of  marriage  in  Scotland  said,  ^'  The  ^  wlmam 
authorities,  to  which  I  shall  have  occasion  to  refer,  are  of  three  classes:  Scott  in  DaU 
first,  the  opinions  of  the  learned  professors,  given  in  the  present  or  similar  JJJ^^  '*  ^^ 
cases ;  secondly,  the  opinions  of  eminent  writers^  as  delivered  in  books  of 
great  legal  credit  and  weight ;  and  thirdly,  the  certified  adjudication  of  the 
tribunals  of  Scotland  upon  these  subjects.    I  need  not  say,  that  the  last  class 
stands  highest  in  point  of  authority ;  where  private  opinions,  whether  in  books 
or  writing,  incline  on  one  side,  and  public  decisions  on  the  other,  it  will  be 
the  undoubted  duty  of  the  court,  which  has  to  weigh  them,  stare  decisis*^  (6) 

In  Moss  V.  Smith  (7)  Mr.  Justice  Erskine  held,  that  a  Jewish  divorce  Jewish  divorce. 
cannot  be  proved,  without  producing  the  document  of  divorce  delivered  by 
the  husband  to  the  wife.     But  in  one  case^  Lord  Kenyon  permitted  a  Jewess 
to  give  parol  evidence  of  her  own  divorce  in  a  foreign  country,  according 
to  the  custom  of  the  Jews  at  Leghorn.  (8) 

Upon  questions  respecting  colonial  law,  the  statement  of  text  writers  may  Text  writers. 
be  admitted^  Lord  EUenborough  having  said,  "  Text  writers  furnish  us  with  Colonial  law., 
their  statement  of  the  law,  and  that  would  certainly  be  good  evidence^ 
upon  the  same  principle  as  that  which  renders  histories  admissible."  '*  There 
is  a  case  in  which  the  History  of  the  Turkish  Empire  by  Cantemir  was     , 
received  by  the  House  of  Lords,  and  received  after  some  discussion ;  I 
shall  therefore  receive  any  book  that  purports  to  be  a  history  of  the  common 
law  of  Spain."  (9)    So  likewise,  the  law  of  France  relative  to  marriage.  Laws  of  France* 
has  been  proved  by  the  production  of  a  printed  book,  purporting  to  contain 
the  code  of  France,  and  proved  by  parol  testimony  to  contain  the  law  of 
that  country ;  and  a  book  purporting  to  have  been  published  at  the  royal 
printing  office  at  Paris,  which  (according  to  the  statement  of  the  witness) 
was  authorised  to  print  the  laws  of  France  by  the  government  of  that 
country,  has  been  also  received  as  evidence.  (10)    A  printed  copy  of  the 
<<  Cinq  Codes  "  of  France,  produced  by  the  French  vice-consul  resident  at 
London,  who  purchased  it  at  a  bookseller's  shop  in  Paris^  was  received  as 
evidence  of  the  law  of  France.  (11) 

The  political  acts  of  the  crown  are  announced  under  its  authority  in  the  Oaiettes  akd 
Gazette,  and  statements  of  facts  in  acts  of  state  have  credit  attached  to  them 

(1 )  Boehainck  v.  Schneider,  3  Esp.  N.P.C.         (7)  1  M.  &  G.  228. 

58.  (8)  (;an«rv.lA}ieft6or(niE9rA(iLac{y),  Feake*s 

(2)  Picton'z  case,  30  HowelPs  St,  Tr.  491.     N.  P.  C.  25. 

(3)  Bex  V.  Brampton  {Inhab.  of),  10  East,         (9)  30  HowelPs  St.  Tr.  492. 

287.  (10)  LaeoH  y.  Higgint,  3  Stark.  178.    D. 

(4)  Lindo  v.  Bditario,  1  Hagg.  216.  &  R.  N.  P.  C.  38. 

(5)  2  ibid.  81.  (11)  Ibid. 

(6)  Vide   etiam   Buchanan  v.  Buckerf   I 
Camp.  66. 
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private  acts. 
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Books. 


in  courts  of  justice ;  therefore  the  Gazette,  purporfing  to  be  printed  by  the 
king's  printer,  is  good  evidence  of  all  acts  of  state  therein  oontBined(l) 
Where  certain  addresses  had  been  presented  to  the  king  fvom  diffemit 
bodies  of  subjects,  expressing  their  loyalty,  &e.  the  Gazette  was  admitted  in 
evidence  to  prove  an  averment  in  an  information  for  a  libel,  ^  that  difen 
addresses,  &e.  had  been  presented  to  his  m^esty  by  divers  of  his  lotiig 
subjects,'*  &c  (2)  And  it  seems,  that  the  Gazette  is  evidenee  of  nstler 
therein  contained,  without  proof,  that  it  was  bought  at  the  Gazette  priotec, 
or  other  proof  from  whence  it  came*  (3) 

But  a  judge  at  Nisi  Prius  will  not  take  judicial  notioe  of  the  king's  pro- 
clamations. (4) 

The  Gazette  is  sufficient  evidence  of  a  proclamation  issued  under  an  order 
in  council,  because  such  proclamation  is  a  public  act  regarding  the  crovi 
and  government,  and  must  pass  the  great  seal  before  it  can  be  admitted  isto 
the  Gazette.  (5)  And  in  WelU  v.  WilUams(6)  Chief  Justice  Tieby  said, 
**  The  king's  prodautation  of  war  was  an  act  of  state  of  which  all  ougbtto 
take  notice." 

The  king's  proclamation,  reciting  that  it  had  been  represented,  that  oe^ 
tain  outrages  had  been  committed  in  different  part  of  certain  oounties^  and 
offering  a  reward  for  the  discovery  and  apprehension  of  offenders,  is  ad- 
missible evidence  to  prove  an  introductory  averment  in  an  infonMtioB 
for  a  libel,  that  divers  acts  of  outrage  had  been  committed  in  thoie 
parts.  (7) 

The  Gazette  is  not  evidence  of  private  titles  or  private  interests,  which 
have  no  relation  to  public  transactions :  thus,  it  will  not  abstractedly  prove 
a  grant  from  the  crown  to  one  of  its  subjects  (8)^  nor  notices  reUrting  to 
bankruptcies,  unless  he  who  is  to  be  affected  by  the  notice  be  in  the  habit 
of  reading  the  Gazette.  (9) 

Nor  is  the  Gazette  evidence  of  the  appointment  of  an  officer  to  a  eoounv- 
ston  in  the  army^  because  ^<  the  commission  itself  is  the  best  evidence;"  ^ 
if  the  commission  be  not  produced  after  notice,  it  may  be  admitted.  (10) 

The  ancient  books  in  the  herald's  office  contain  the  pedigrees  and  anas 
of  the  English  nobility  and  gentry  from  21  Hen.  8.  to  2  James  1.;  sad  the 
information  contained  in  them  having  been  made  under  the  authority  of  • 
commission  under  the  great  ^eal  (11),  are  receivable  in  evidence  in  qneatioBs 
of  pedigrees,  because  the  statements  contained  in  such  books,  are  the  refolt 
of  inquiries  upon  public  matters  under  public  authority.  (12) 

The  minute  book  of  a  herald's  visitation,  signed  by  the  heads  of  aeveitl 
families  (13),  is  admissible ;  and  pedigrees  of  persons  claiming  digoitiea  fof^ 


<l)  Bex  V.  Holt,  2  Leach,  C.  C.  598.  5 
T.  R.  436. 

(2)  Ibid. 

(3)  Rex  V.  Fortythy  R.  &  R.  C.  C.  274. 

(4)  Fan  Omaron  v.  Dowiekf  2  Camp.  44. 
<5)  AU,  Gftt.  V.  Theakskme,  8  Price,  89. 

(6)  1  Ld.  Raym.  283. 

(7)  Rex  V.  SfittoH,  4  M.&  &  532.  A  pre- 
amble to  an  act  of  parliament,  reciting  the 
existence  of  such  outrages,  and  making  pro- 
vision against  them,  is  admissible  for  the 
same  purpose.     Ibid. 

(8)  Rex  V.  Holt,  5  T.  R.  443. 

(9)  NewsoiM  T.  Coles,  2  Camp.  617.  Got" 


Aamv.  2^ompMm,Peake*s  N.  P.  CL  6a  X««i» 
V.  Holt,  1  Stark.  186.  Mwm  v.  Bolter,  2  ibw- 
255.  GraAoTO  T.J9<7>e,Peake*sN.  P.  C.2»a 
Godfrey  v.  MaeoMky,  1  Esp.  N.  P.  C  371 
As  to  notice  of  blockades,  vide  Barratt  ». 
Jfite,  9  B.&C  7 12,  _,- 

(10)  Kirwan  v.  OocAtitni,  5  Eh>-  ^-^'^ 
233.     Rex  v.  Gardner,  2  Camp.  51S. 

(11)  1  Harl.  MS.  p.  18.  n,  69.  App- '» 
Rep.  Com.  Pub.  Rec.  c.  8.  p.  82.  , 

(12)  12Vm.AbrJEvidence.ll8.[A.b.S9^- 
Pitton  V.  Walter,  Str.  162.  Matthews  r.Tif% 
Comb.  63.     Reirs  HvkHngdtm  P^eroffe,  350. 

(13)  PUtoH  V.  Walter,  Str.  162. 
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merly  made  out  by  the  heraldfl,  have  been  admitted  on  their  attthority,  by  £rr>cT  akd 
the  House  of  Lords  (1);  but  there  are  books  of  entries  of  pedigrees  at  the  jtocvuwHTAnr 
herald's  college  which  have  been  r^ected^  as  not  being  evidence.  (2)  Evidkvcs. 

An  affidavit  stating,  the  different  members  of  deponent's  family,  and  found  """^ 
in  the  herald's  office,  may  be  good  evidence  as  a  declaration ;  and  where 
the  original  was  lost,  an  entry  of  it  in  their  books  has  been  received  as 
secondary  evidence.  (3) 

But  an  extract  firodi  a  pedigree  (4),  proved  to  have  been  taken  out  of  the 
records,  is  not  evidence,  because  a  copy  of  the  record  might  have  been  had, 
and  therefore  not  th^  best  evidence ;  and  a  book  found  at  the  herald's  office 
is  not  evidence  of  that  fact  (5) 

Where  herald's  visitations  are  offered  in  evidence  before  the  House  of 
Lords,  the  commissions  under  which  they  were  made  should  be  proved. 
Whether  such  proof  be  absolutely  necessary  at  Nisi  Prius  was  questioned 
in  Sandys  v.  Sandys  (6)  before  Lord  Denman,  but  not  decided. 

General  histories  and  public  chronicles  are  evidence  to  prove  a  matter  or  Histories 
a  universal  custom  relating  to  the  kingdom  in  generaL  (7)  yersS'^custonis. 

In  order  to  shew  that  a  deed  was  forged,  which  bore  date  1  Ph.  Sc  M .,  and 
gave  all  the  titles  to  PhUip,  which  he  used  after  the  surrender  of  Charles  5., 
chronicles  were  admitted  to  shew,  that  he  did  not  take  those  titles  until  six 
months  after  the  date  of  the  deed.  (8)  The  deaths  of  sovereigns  have  also 
been  proved  in  a  similar  mode.  (9)  The  Journals  of  the  Houses  of  Lords 
and  Commons  are  also  sufficient  to  prove,  not  only  an  address  to  the  king, 
but  the  king's  answer  to  the  house  (10),  and  are  evidence  without  any 
stamp.  (11) 

Spelman's  Nomina  ViUarum  has  been  received  to  establish  Newstead  a 
vill ;  Bishop  Wells'  lAber  de  OrdtnatumUms  Vicariarum  has  been  allowed  to 
prove  an  endowment  (12) ;  and  the  Year  Books  are  evidence  of  the  custom 
of  the  court  (IS) 

But  histories  are  not  admissible  to  establish  any  particular  local  rights  or  Not  admissible 
customs,  which  do  not  affect  the  whole  country  (14);  and  upon  which  prin-  {^"J![*]JJJ^p 
ciple  Camden's  Britannia^  when  tendered  to  prove  a  local  custom  at  Droit*  customs. 
wich  respecting  salt  pits,  was  rejected.     So,  likewise,  Dugdale's  Baronage 
cannot  prove  a  descent  (15);   nor  Dugdale's  Monastiean,  as  to  whether  a 
particular  abbey  was  of  an  inferior  order  (16);  nor  a  book  published  by 
authority  in  a  foreign  country,  as  a  regular  copy  of  treaties  concluded 
by  the  state,  if  it  have  not  been  previously  examined  with  the  original 
archives.  (17) 

(I)  Cliffind  (^  Barony  of),    ▲.  d.   1691,  281.     Skin.  623.     Brotmker  (Lord)  v.  At- 

UJoum.  613.     15ibicL203.     31  ibid.  583.  Asm  (Sir  M.),  ibid.   14.       PhUlipps*   £v. 

(2)12  Vin.  Abr.  ETidence,  1 1 9.  [  A.  b.  39j,  605. 

sed  vide  T%anet  (Earl  of)  t.  Fotier,  Sir  T.  (10)  Rex  v.  FrankHn,  5  T.  R.  445.  n, 

Jones,  224.     Phillipps*  £▼.  583.  (11)  Jone$  ▼.   BandaU^  Lofft,  383.  428. 

(3)  Doe  d.  Hungcie  y.  Gatcoignty  2  Stark.  Cowp.  17. 

£▼.  1087.  (12)   Tucker  y.  WWnm,  4  Sim.  262. 

(4)  Bull.  N.  P.  248.  (13)  Stainer  y.  DroUwich  (Burgesses  of), 

(5)  LygoH  v.  Sirutt,  2  Anst.  601.  1  Salk.  281. 

(6)  Cit.  Ro8eoe*s  Ev.  672.  (14)  Bull.  N.  P.  248.   Coeknuin  v.  Mather, 

(7)  Bull  N.  P.  248.  PictoH^s  case,  30  1  Barnard.  14.  Picion*s  case,  30  Howell's 
Howell's  St.  Tr.  492.     Cockman  y.  Mather,  St  Tr.  492. 

1  Barnard.  14.  (15)  Piereg*s  case^  Sir  T.  Jones,  164. 

(8)  Seal  y.  Jay,  cit.  Bull.  N.  P.  249.  (16)  Stainer  y.  Droitwich  (Burgesses  of),, 

(9)  St.  Katherine*s  Hospital,  I  Vent  151.  1  Salk.  281.     Skin.  623. 
Stainer  y.  Droitwich  (Burgesses  of),  1  Salk.  (17)  Buchanan  y.  Bucher,  1  Camp.  65, 
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mined copy  is 
evidence. 


Inquests  (1)  of  office  daly  taken  ander  legal  commissions  are  evidence 
between  third  parties. 

Thas,  inquisitions  post  mortem  are  admissible  evidence  of  the  facts  found 
by  them ;  and  if  the  originals  are  lost,  they  may  be  proved  by  a  recital  of 
them  in  the  proceedings  on  a  petition  of  right  on  the  cortun  rege  roll; 
but  it  is  necessary  to  prove,  that  such  a  commission  did  actually  issue,  and 
which  may  be  done  vivd  voce,  (2)  An  extent  of  crown  lands  in  the  Ex- 
chequer in  pursuance  of  stat  4  Edw.  1.  st.  1.  is  evidence  (5);  and  the 
returns  of  inquisitions,  called  the  Hundred  Rolls^  which  were  taken  by 
special  commission  (temp,  Edw.  L),  are  also  evidence.  (4) 

An  inquisition  under  a  commission  from  the  court  of  Exchequer,  to 
inquire  whether  a  prior,  or  the  crown  after  the  dissolution  of  the  priory, 
was  seised  of  certain  lands,  was  held  to  be  admissible,  but  not  conclusive 
evidence  of  the  facts  stated  in  the  return.  (5) 

The  surveys  of  the  church  and  crown  lands,  taken  by  commissioDeis 
under  the  authority  of  parliament  during  the  commonwealth,  are  Hkeirise 
evidence.  (6) 

The  books  of  an  insurance  company,  in  which  they  charge  themsdves 
with  the  receipt  of  a  certain  sum  of  money,  as  a  premium  to  insure  a  pur- 
ticular  house  in  the  occupation  of  J.  S.  from  fire,  are  evidence  of  his  oc- 
cupation ;  and  such  entries  are  evidence  against  the  party  making  them, 
because  he  charges  himself  with  the  receipt  of  money.  (7) 

The  Journals  of  the  Houses  of  Lords  and  Commons  are  admitted  as  e?i- 
dence,  being  statements  of  public  transactions,  which  have  taken  place  in 
either  house,  and  of  which  it  is  the  duty  of  the  officers  of  the  house  to  pre- 
serve a  faithful  memorial.  (8)  An  entry  in  the  journals  of  the  House  of 
Lords,  stating  that  a  judgment  of  an  inferior  court  had  been  reversed, 
is  the  proper  record  of  the  fact  of  reversal  (9) ;  and  an  entry  containing 
an  address  of  the  lords  to  the  king,  and  the  king's  answer,  in  which 
certain  difierenc^  were  stated  to  exist  between  the  king  of  England  sod 
the  king  of  Spain,  was  admitted  to  prove  the  fact  of  such  differences 
existing.  (10) 

But  the  resolutions  of  either  house  of  parliament  are  not  evidence  of 
facts  therein  stated  :  thus,  the  resolution  of  the  House  of  Conmions 
stating  the  existence  of  the  Popish  Plot,  was  held  to  be  no  evidence  of  that 
fact  (11) 

Whenever  an  original  is  admitted  in  evidence  upon  the  footing  of  a 
public  document^  an  examined  copy  will  equally  be  admitted  (12);  conse- 
quently, judgments  in  the  House  of  Lords  can  be  proved  by  examined 


(1)  nde  CoaoNiR — Doxbsdat — Luhact 
—  SHBRinf — Valor  Benepiciorux. 

(2)  Anderton  t.  Magawley  {in  error),  3 
Bro.  P.  C.  588.  Rowe  r.  Brenion,  3  M.  &  R. 
141,  H2. 

(3)  3M.  &R.  164. 

(4)  Ibid.  140. 

(5)  Tooker  v.  BeavfoH  (Duke  of),  1  Burr. 
146.     Say.  297. 

(6)  UnderhiU  v.  Durham,  2  Gwrill.  542. 
Sullen  V.  Michel,  4  Dow,  325.  Rowe  v,  Bren- 

ro*,  3  M.  &  R.  359. 


(7)  Doe  d.  Smith  ▼.  Cartwri^*  1  C  &  P» 
SIB.     R.&M.  62. 

(8)  Rex  ▼.  Gordon  {Lord  George),  Tkmg. 
590. 

(9)  Jones  v.  RandaU,  Covp.  17. 

(10)  Rex  V.  FranUin,  17  Hoirell'i  SLIt. 

637.     Rex  v.  HoU,  5  T.  R.  445. 

(11)  Oa«M*«c«e,  10  Howell's  St  Tr.  1165. 

(12)  Holt  C.  J.  in  Lyndi  v.Cfar*,  3  Sdk. 
153.     Rex  V.  Haines,  Comb.  337. 


EVIDENCE.  1661 

copies  of  the  minutes  of  the  judgment  entered  in  the  journals  (1) ;  but  the  Errscr  and 
printed  journals  are  not  evidence.  (2)  I^Z^akt 

Judge's  notes  are  not  evidence  in  equity.  (3)  Etidxncb. 

Respecting  the  principles  applicable  to  the  admissibility  and  effect  of  ~       ~~ 
verdicts,  judgments,  decrees,  or  sentences,  when  used  as  evidence^  Chief  j 
Justice  De  Grey  in  the  prosecution  of  the  duchess  of  Kingston  observed  (4),  j^^fD  Vxrdicts 
**  From  the  variety  of  cases  relative  to  judgments  being  given  in  evidence  (q^vekais  Er- 
in civil  suits,  these  two  deductions  seem  to  follow  as  generally  true ;  first,  ^*^  °^^* 
the  judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon  the  point,   ,  ^      ^^^^ 
is,  as  a  plea,  a  bar;  or,  as  evidence,  conclusive  between  the  same  parties  chief  Justice 
upon  the  same  matter,  directly  in  question  in  another  court ;  secondly,  that  ^  ^J*y  ^^  ***® 
the  judgment  of  a  court  of  exclusive  jurisdiction,  directly  upon  the  point,   gsngstotCa  eoMe, 
is,  in  like  manner,  conclusive  upon  the  same  matter,  between  the  same 
parties,  coming  incidentally  in  question  in  another  court,  for  a  different 
purpose.  But  neither  the  judgment  of  a  concurrent  or  exclusive  jurisdiction 
is  evidence  of  any  matter  which  came  collaterally  in  question,  though  within 
their  jurisdiction ;  nor  of  any  matter  incidentally  cognisable ;  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment 

''  It  is  certainly  true,  as  a  general  principle,  that  a  transaction  between 
two  parties  in  judicial  proceedings  ought  not  to  be  binding  upon  a  third ; 
for  it  would  be  unjust  to  bind  any  person,  who  could  not  be  admitted  to 
make  a  defence,  or  to  examine  witnesses,  or  to  appeal  from  a  judgment 
which  he  might  think  erroneous ;  aiid  therefore  the  depositions  of  witnesses 
in  another  cause  in  proof  of  a  fact,  the  verdict  of  a  jury  finding  the  fact, 
and  the  judgment  of  the  court  upon  facts  found,  although  evidence  against 
the  parties,  and  all  clsdming  under  them^  are  not  in  general,  to  be  used  to 
the  prejudice  of  strangers.  There  are  some  exceptions  to  this  general  rule, 
founded  upon  particular  reasons,  but  as  they  are  not  applicable  to  the 
present  subject,  it  is  unnecessary  to  state  them." 

Again,  ^'  although  a  direct  and  decisive  sentence  is  to  be  admitted  as 
conclusive  evidence  upon  the  court,  and  not  to  be  impeached  from  within, 
yet  all  acts^  though  of  the  highest  judicial  authority,  are  impeachable  from 
without ;  although  it  is  not  permitted  to  shew  that  the  court  was  mbtaken, 
it  may  be  shewn  that  it  was  misled." 

Mr.  Phillipps  observes  (5)  upon  these  propositions,  '^  The  principles  laid 
down  by  the  chief  justice  present  a  very  inadequate  and  in  some  measure 
an  incorrect  view  of  the  state  of  the  law  upon  this  important  subject.  It 
does  not  appear,  that  the  decisions  of  courts  of  concurrent  and  of  exclusive 
jurisdiction  have  the  same  effect  in  evidence,  and  it  is  certain  that  the 
former,  at  least,  are  not  as  *  evidence  conclusive.'  The  difiiculties  of  the 
subject  relate  principally  to  distinctions  between  the  sentences  of  courts  of 
record  or  superior  courts^  and  of  courts  not  of  record  or  inferior  courts, 
but  of  concurrent  jurisdiction  ;  and  also  to  the  sentences  of  foreign  courts. 
A  material  distinction,  both  with  regard  to  domestic  and  foreign  sentences, 
appears  to  exist,  according  as  their  operation  is  in  remy  or  in  personamr 

Judgments  and  verdicts  in  the  superior  courts  being  of  record,  no  evi-  No  evidence 

(1)  Jbitef  T.  RandaU,  Covp.  17.  (3)  Eip.  Learmouih,  6  Madd.  113. 

(2)  Lord  MdviUe'8  aue,  24  Howeirs  St.         (4)  20  Howell's  St  Tr.  538 
Tr.  683.     Rex  ▼.   Gordon   {Lord  George),        (5)  £▼.  559, 560. 

Doug.  593. 
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Eppict  AMD  dence  is  allowed  to  contradict  them  (1)»  even  for  the  puipose  of  proTuig  i 

jiocvumAtLT  °^B^e  ^^  indorsed  on  the  postea  (2) ;  and  although  an  officer  who  has 

EviDBNcs.  the  care  and  custody  of  records  can  be  examined  as  to  their  conditioD»  he 

•]loved  to  001^  ^^•'*'*<^'  ^  examined  as  to  their  matter  or  contents.  (3) 
tradict  judg-  '*  Verdicts  and  judgments  are  sometimes  offered  in  evidence  with  a  liev 

™^  ^^  ^  to  establish  the  mere  fact,  that  such  a  verdict  was  given,  or  judgment 

Offi     h   *  pronounced,  and  those  legal  consequences  which  result  from  that  isct: 

the  custody  of  ^^  ^^J  A^^  offered  with  a  view  to  a  collateral  purpose,  that  is,  not  to 

reeords,  cannot  prove  the  mere  fact  that  such  a  judgment  has  been  pronounced,  and  so  to 

DC  examined  asx*«ii  ii  »»  ai««  i. 

tu  their  eon-       ^^  ^  ^^  ^®  necessary  legal  consequences  of  that  judgment^  but  as  a  me- 
tents.  dium  of  proving  some  fact,  as  found  by  the  verdict,  or  upon  the  supposed 

Judgment  how  existence  of  which  the  judgment  b  founded. 

u^ihe  '^It       ''  ^^'  ^^  ^"^  ^^  ^^^  purposes,  that  is,  for  establishing  the  fact,  that  sack 
Judgment.         a  verdict  has  been  given,  or  such  a  judgment  pronounced,  and  all  the  legal 

consequences  of  such  a  judgment,  the  judgment  itself  is  invariably  not  onlj 
admissible  as  the  proper  legal  evidence  to  prove  the  fact,  but  usually  ood- 
dusive  evidence  for  that  purpose ;  for  it  must  be  presumed,  that  the  court 
has  made  a  faithful  record  of  its  own  proceedings.  And  in  the  next  places 
the  mere  fact  that  such  a  judgment  was  given,  can  never  be  considered  ai 
res  inter  alios  aetay  being  a  thing  done  by  public  authority ;  neither  can  tbe 
legal  consequences  of  such  a  judgment  be  ever  so  considered  ;  for  where 
the  law  gives  to  a  judgment  a  particular  operation,  that  operation  is  pro* 
perly  shewn  and  demonstrated  by  means  of  the  judgment,  which  is  no  mon 
rts  inter  alios  than  the  law  which  gives  it  force.  But  with  reference  to 
any  fact  upon  whose  supposed  existence  the  judgment  is  founded,  the  pro- 
ceeding miay  or  may  not  be  res  inter  tdios,  according  to  circumstances."  (4) 
Tranaactioos  Transactions  between  two  parties  in  a  judicial  proceeding  are  not  binding 

^^n*I*^u-    '^P^"  *  ^^^^  (^)  •  ^^*  ^^^^^  BuTon  Gilbert  states,  "  for  no  body  can  take 
dicial  proceed-    benefit  by  a  verdicty  that  had  not  been  prejudiced  by  it,  had  it  gone 
ing  not  ^P^^IT  contrary"  (6) ;  for  otherwise  he  has  no  power  of  cross-examining  the  wit- 
nesses, of  adducing  evidence  in  furtherance  of  his  rights,  nor  can  he  chaUeoge 
the  inquest ;  in  fact,  he  is  deprived  of  the  means  provided  by  the  law  for 
ascertaining  the  truth. 
Real  and  no<  But  one  who  claims  in  privity  with  another,  is  in  the  same  situation  with 

minal  parties,     ^g  latter,  as  to  any  verdict  or  judgment,  either  for  or  agunst  him^  whetker 

he  claims  as  privy  in  blood  or  estate,  or  as  privy  in  law.  (7)    Accordiaglyj 
the  heir  may  give  in  evidence  a  verdict  for  his  ancestor  (8);  a  verdict 
against  the  ancestor  binds  the  heir  (9) ;  and  a  verdict  against  an  intestate 
or  testator  binds  his  representative.  (10) 
In  Simpson  y.  Pickering (II)  it  was  held,  that  it  was  not  sufficient  to 

(1)  Co.  Litt.  260.  (a.)  Glyrm  r,  Thorpe,  (6)  Gilb.  Er.  28.  Bull.  N.  P.  »«• 
I  B.  &  A.  156.  Bex  r.  Hopper,  SPrice,  495.  Wardy.  WWdnton,  4  B.  &  A.412.  Jht^^ 
Dodderidge's  English  Lawyer,  200.  Gilb.  of  Kingtion'a  cau,  20  Howeirs  St  Tr.  538. 
£v.  5.  Bull  N.  P.  221 .  Lamb.  Inst.  b.  i.  Pbillipps*  £▼.  51 4  ,  sed  vide  WhaUfy  ▼.  Men- 
C.  13.  p.  71.  heim,  2  Esp.  N.  P.  C.  608. 

(2)  JReed  t.  JaektoHf   1  East,  355.*  vide        (7)  Lock  r.  Norborne,  3  Mod.  141. 
etiam  Bex  t.  Shaw,  1  R.  &  R.  C.  C.  526.  (8)  Ibid.     Bex  r.  Hebden,  Andr.  dS9. 

(3)  LeighUm  ▼.  LtighUm,  Str.  210.  (9)  Ibid. 

(4)  1  Stark.  Ev.  212,  213.  (10)  Ibid.  Vide  etiam  Kinnerd^^.O^* 

(5)  Bex  ▼.    Fieet  (^Warden   of).    Holt,  Doug.  517.,  sed  ride  Outram  v.  Mortwm 
134.     Bull.  N.  P.  233.     Co.  Litt.  352.  (a.)  3  Ewt,  366. 

Com.  Dig.  Estoppel  (D.).   Gmatty.  Wain^        (11)  1  C.  M.&  R.529. 
man,  3  Bing.  N.  C  69. 
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shew*  that  a  party  to  the  former  suit  might  possibly  be  jeally  interested  in  Eprser  and 
the  subsequent  suit ;  they  must  be  essentially  so.    And  a  record  in  replevin  j^^^^J^j^^^y 
between  a  tenant  and  the  bailiff  of  his  landlord  making  cognisance  under  Etuxkiicx. 
hiuiy  is  evidence  in  a  subsequent  action  between  the  tenant  and  the  land- 
lord  himself.  (1) 

A  verdict  against  one  defendant  in  case  on  a  nuisance^  is  evidence  of  the 
plaintiff's  right  in  a  second  action  against  the  same  and  other  defendants^  if 
the  latter  claim  under  the  first  defendant  (2) 

On  a  plea  of  usury  to  an  action  on  a  bond,  a  verdict  of  acquittal  in  an 
action  for  penalties  for  usury  on  the  same  bond  between  the  same  parties, 
is  adnussible  for  the  pbuntiff.  (S) 

But  evidence  of  a  former  judgment  is  not  conclusivcy  except  where  it  is 
an  estoppel,  and  is  so  pleaded.  (4) 

It  is  not  essential,  that  either  the  parties  or  form  of  action  should  be  Fdnn  of  Ac- 
precisely  the  same ;  if  they  are  substantially  the  same,  it  is  all  that  is  re-    '^"' 
quisite :  thus,  a  verdict  on  a  question  of  tithes,  between  a  vicar  and  an  vicar  or  rector. 
occupier  of  land  in  the  parish,  is  evidence  between  him  and  another  oc- 
cupier, the  vicar  in  both  suits  claiming  the  same  general  right  to  tithes.  (5) 
So,  likewise,  a  decree  in  the  court  of  Exchequer,  in  a  cause  between  the 
yicar  on  one  side  and  the  impropriator  on  the  other,  establishing  the 
▼icar*s  title  to  small  tithes  under  an  ancient  endowment,  is  evidence  in  suits 
between  succeeding  vicars  and  patrons ;  but  not  conclusive  evidence,  as  it 
might  have  been,  if  the  ordinary  had  been  a  party  to  the  fiirst  suit.  (6) 

A  judgment  of  ouster  is  evidence  in  a  quo  warranto  against  a  person  Judgment  of 
claiming  to  have  been  admitted  to  a  corporate  office,  by  the  party  against  o"*^'* 
whom  the  judgment  was  obtained.  (7)  Judgment  of  ouster  has  been  also 
considered  in  the  nature  of  a  judgment  tit  rem^  and  Rex  v.  Hebden  and 
JRex  V.  Grimes  (8)  have  been  cited  to  shew,  that  the  judgment  was  not  con- 
ehuive  against  third  persons.  But,  as  observed  by  Lord  Kenyon  in  JRex  v. 
York  (MaiycT  of)  {9),  *'If  you  derive  title  to  a  corporate  office  through  A., 
and  the  prosecutor  shew  a  judgment  of  ouster  against  A.,  it  is  conclusive 
against  you,  unless  you  can  impeach  the  judgment  as  obtained  by  fraud."(10) 

Upon  the  principle,  that  the  lessor  of  the  plaintiff  and  the  tenant  are  Parties  in  eject- 
substantially  the  real  parties  to  an  ejectment,  a  judgment  in  ejectment  is  ™^^ 
admissible  evidence  in  an  action  for  mesne  profits ;  and  this,  whether  the 
action  be  brought  by  the  nominal  plaintiff,  or  by  the  lessor  of  the  plaintiff, 
and  whether  the  judgment  be  upon  verdict  or  by  default  (11)    But  when 
the  judgment  is  against  the  casual  ejector,  the  landlord  must  have  had 

(1)  Hameoek  ▼.  WeUk^  1  Stark.  347.  (9)  5  T.  R.  72. 

(2)  StmU  ▼.  BovingtOMj  S  £sp.  N.  P.  C  58.         0  0)  A  right  of  ferry  is  a  matter  in  which 

(3)  CUve  T.  Powd,  1  M.  &  Rob.  228.  the  public  are  interested,  and  as  to  which* 

(4)  Ovtram  ▼.  Marewoodf  3  East,  366.  therefore,  reputation  is  evidence ;  and  so  also 

(5)  TVooM  W  ChaUmeTf  3  Gwill.  1237.  is  a  yerdict  or  judgment  of  a  court  of  com- 
Mhlif  ▼.  Power,  2  ibid.  1239.  Bauo9i  ▼•  petent  jurisdiction,  touching  the  same  right, 
t>/tpe,  2  ibid.  701  •  although  between  other  parties.     Pirn  v. 

(6)  Carr  ▼.  Heaion,  3  ibid.  1261.  Cunll,  6  M.  &  W.  234. 

(7)  Bull.  N.  P.  231.  Rea  r.  Duffin,  2  (11)  Doev.  ffuddart,  2  C.  M.  &  R.  322, 
Barnard.  370.  Bex  y,  Liele,  Andr.  163.  Doe  d.  J>i<;e<  v.  iVeeee,  1  Tyrw.  410.  Bull. 
Rtx  T.  Hebden^  Str.  1109.  Rex  ▼.  York  N.  P.  87. 232.  ^</m  v.  Paribn,  2  Burr.  665. 
(Ma^  of),  5  T.  R.  72.  11  Howell's  StTr.  Ru^kworth  v. Pembroke  (  ComUees of},  Hardr. 
216.  Rex  V.  Grimes,  5  Burr.  2598.  That  472.  Gilb.  £v.29,30.  3  Bac  Abr.  Evi- 
the  cvidenoe  is  not  conclusiy«,  ibid.  dence  (F.),  256,  257. 

(8)  Ibid. 
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notice  of  the  ejectment,  or  it  will  not  be  evidence  against  hinL(l)  A 
judgment  recovered  by  the  defendant  in  a  former  ejectmenty  ia  admiwibk 
in  eyidence  against  the  lessor  of  the  plaintiff  on  the  trial  of  a  second  ged^ 
ment^  where  the  lessor  of  the  plaintiff  and  ihe  defendant  are  the  atme 
parties.  (2) 

Where  several  remainders  are  limited  by  the  same  deed,  a  verdict  for 
one  in  remainder  may  be  given  in  evidence  for  one  next  in  remainder  (3); 
and  a  verdict  and  judgment  for  or  against  a  lessee,  is  evidence  for  or 
against  the  reversioner.  (4)  But  it  has  been  held,  that  a  verdict  agaiort  a 
tenant  for  life  will  not  bind  a  reversioner,  unless  where  the  revenioner,  ii 
certain  ancient  forms  of  suit,  had  been  made  a  party  to  the  proceedia^ 
upon  aid'pratfer.  (5) 

A  former  verdict  is  admissible  between  privies,  notwithstanding  they 
may  have  been  examined  in  the  former  suit  (6) 

A  record  is  evidence  against  one  who  might  have  been  a  party  to  it, 
for  he  cannot  complain  of  the  want  of  those  advantages,  which  he  has  to- 
luntarily  renounced.  (7) 

It  is  a  general  rule,  that  a  verdict  shall  not  be  used  as  evidence  agsimt 
a  man,  where  the  (^posite  verdict  would  not  have  been  evidence  for  bim; 
in  other  words,  the  benefit  to  be  derived  from  the  verdict  must  be 
mutual.  (8) 

If  a  party  be  individually  the  same  in  two  suits,  but  sue  in  two  distioct 
rights^  a  verdict  or  judgment  in  the  first  suit  will  not  bar  his  right  of 
action  in  the  second.  Thus,  a  party  suing  as  executor  in  an  action  of 
debt  upon  a  bond,  will  not  be  estopped  by  having  been  barred  in  id 
action  upon  the  same  bond,  when  he  sues  as  administrator ;  but  he  msj 
shew  that  the  letters  of  administration  have  been  since  repealed.  (9) 

It  is  essential,  not  only  that  the  parties  should  be  the  same,  but  that  the 
same  fad  should  have  been  in  issue  in  the  former  cause ;  for  if  it  were  not 
in  issue,  the  jury  could  not  be  attainted  for  a  false  verdict  (10) 

A  verdict  for  the  same  cause  of  action  between  the  same  parties  is  ab- 
solutely conclusive.     And  the  cause  of  action  is  the  same,  when  the 


(1 )  Hunter  ▼.  BritU,  3  Camp.  455. 

(2)  Doe  d.  Strode  ▼.  Seatoih  2  C  M.  &  R. 
7S1.  Bull.  N.  P.  232.  3  Bac.  Abr.  £▼!- 
dcncc(F.),  256,  257.,  vide  etiam  Wright  y. 
Doe  d.  Tnihamj  1  A.  &  £.  19. 

(3)  Pjfke  ▼.  Crouch^  1  Ld.  Raym.  730. 
Bull.  N.  P.  232.  RuthuHfrih  v.  Ptmbroke 
(^Courttefg  of)t  Hardr.  472.  Com.  Dig. 
£Tideoce  (A.  5.).  Zdncoin  (Bishop  of)v. 
EOia  (  Sir  W,),  Bunb.  1 10.  1  E.  &  Y.  777., 
et  vide  St. PavTM (Warden  of )  v.  Morria^  9 
Ves.155.  £tn^iaorMv.Let^A,3GwiU.  1615. 
3  £.  &  Y.  1385.  Carr  ▼.  //eoton,  3  Gwill. 
1258.  3  £.  &  Y.  1320.  Doe  d.  Teynham 
(Lord)  ▼.  TyUr,  6  Bing.  390. 

(4)  Com.  Dig.  £yidence  (A.  5.).  Gilb. 
£v.  29,  30.  Per  cur.  in  Rmhworth  ▼. 
Plemhrohe  (Counteu  of),  Hardr.  472.  De 
Whdpdnlt  V.  mibum^  5  Price,  485. 

(5)  Bull.  N.  P.  232.  3  Bac.  Abr.  Evidence 
(F.),257.,  vide  12  Vin.  Abr.  Evidence,  132. 
[A.  b.  73.].  Doe  d.  Smith  v.  Webber,  I  A,  & 
£.  119. 


(6)  Blakemore  v.    Glamorjfantkirt  Oati 
Comp,  2C.  M.  &  R.  139. 

(7)  3  Bac.  Abr.  £videiioe  (F.),  857.   1 
Stark.;£v.  220. 

(8)  Bull  N.  P.  232,  233.     1  Stark.  Bf. 
220.  3  Bac  Abr.  Evidence  (F.),  257.  Hni- 
ton  V.  Robineon,  4  M.  &  S.  479.     Ca  Litt 
352.  Com.  Dig.  Estoppel (D.).  Bexr.Hr^ 
(  Warden  of),  12  Mod.  337.     In  Wiatdef  ▼• 
Menheim,  2  Esp.  N.  P.  C.  608.,  Lord  fienjM 
13  said  to  have*  held,  that  a  verdict  on  an  tme 
out  of  Chancery  to  try  the  question,  whetl*' 
A.  and  B.  were  partners,  was  evidence  for  • 
third  person  in  an  action  against  tfaem  to 
prove  Uie  partnership.     Sed  quare,  for  tba* 
was  no  mutuality,  and  the  verdict  n«gw 
have  been  obtained  on  the  evidence  ®^ . 
party  who  afterwards  took  advantage  w  »*• 
I  Stark.  £v.  220. 

(9)  Bobin$on*$  case,  5  Co.  32.  (b.)    Co* 
Dig.  Estoppel  (C). 

(10)  Bull.  N.  P.  233.     Foster  ▼.  .M*"» 
Hob.  53. 
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evidence  will  support  both  actions,  although  the  actions  may  happen  to  be  IRwncr  avd 
founded  on  different  writs.    Thus,  a  judgment  in  trespass  will  be  a  bar  to  ^^l^^j^j^^ 
an  action  of  trover  for  the  same  taking  (1);  and  a  verdict  in  trover  will  Etidxwce. 
be  a  bar  to  an  action  for  money  had  and  received  for  the  sale  of  the  same 
goods.  (2) 

Where,  however,  the  real  merits  of  a  present  action  have  not  been  in- 
quired into  in  a  former  proceeding,  issue  may  be  taken  on  the  fact,  the 
judgment  being  pleaded  in  bar.  (3)  Thus,  a  recovery  in  one  action  cannot 
be  pleaded  in  bar  of  a  second,  where  no  evidence  on  the  trial  of  the  first 
action  was  given  in  support  of  the  claim  on  which  the  second  is  founded.(4) 

It  is  not,  however,  necessary,  that  the  fact  to  be  proved  by  the  record, 
should  have  been  solely  and  specifically  put  in  issue  on  the  former  trial ; 
it  is  sufficient  if  the  fact  be  essential  to  the  finding  of  that  verdict ;  neither 
is  it  requisite,  that  the  former  verdict  should  have  be^  founded  upon  the 
same  precise  subject-matter,  provided  the  question  be  the  same,  and  between 
the  same  parties ;  thus,  Mr.  Justice  BuUer  writes,  **  It  is  not  necessary  that 
the  verdict  should  be  in  relation  to  the  same  land,  for  the  verdict  is  only 
set  up  to  prove  the  point  in  question ;  and  every  matter  is  evidence^  that 
amounts  to  a  proof  of  the  point  in  question."  (5) 

The  judgment,  decree,  or  sentence,  must  be  direct  upon  the  precise  Judgment  oot 
point,  and  is  not  evidence  of  any   matter   which  came  colkOeraUy  in  TJ^^  of  col- 
question,  although  it  was  within  the  jurisdiction  of  the  court ;  nor  of  any 
matter  incidently  cognisable ;  nor  of  any  matter  to  be  inferred  by  argument 
from  the  judgment,  as  having  constituted  one  of  the  grounds  of  that 
judgment  (6)    For  it  is  obvious,  that  although  the  matter  expressly  ad- 
judicated upon  is  certain,  the  grouuds  of  the  adjudication  are  often  un- 
certain ;  and  that  a  particular  ground  cannot  be  safely  inferred  and  relied 
upon,  especially  when  its  effect  is  to  be  conclusive.    To  permit  this  would 
induce  the  necessity  of  unravelling  the  materials  of  the  former  decision ; 
for  it  would  be  manifestly  unjust  to  admit  a  presumption,  that  a  particular      '  <• 
fiict  was  established  upon  the  former  inquiry,  and  yet  not  to  allow  that 
presumption  to  be  rebutted  by  proof  that  it  is  unfounded.  (7) 

In  Biuten  y.Carew  (8)  Chief  Justice  Abbott  said,  <*It  is  a  general  rule  Judgments 
and  principle,  of  law,  that  where  justices  of  the  peace  have  an  authority  P"**^'  judicul 
given  to  them  by  an  act  of  parliament,  and  they  appear  to  have  aoted  within  ,  ^     '^^  ^^ 
the  jurisdiction  so  given,  and  to  have  done  all  that  they  are  required  by  the  Chief  Justice 
act  to  do,  in  order  to  originate  .their  jurisdiction,  a  conviction  drawn  up  in  Abbott  m  ^os- 
due  form,  and  remaining  in  force,  is  a  protection  in  any  action  brought 
against  them  for  the  act  so  done.**  (9) 

Records  of  convictions  between  prosecutors  and  prisoners  are  not  evidence,  Verdicu  in 
because  it  would  be  permitting  a  party  to  the  suit  to  give  evidence  from  ^'^^^"^ 

(1)  HUckiH  ▼.  Campbell,  S  W.  Black.  831.  (5)  Bull.  N.  P.  239.    Oarffta  ( A'r  W.)  v. 

Com.  Dig.  Actioti  (K.  3.).  Sherwin,  10  Mod.  343. 

(3)  nUehin  v.   CamjibeU,   3   W.    Black.  (6)  2)MAeMo/£in^#lon*«ea«e,ll  Howell*s 

827.      3   Wils.  304.       1   Stark.  £▼.  221.,  St.  Tr.  261.    1  Hargr.  Law  Tracts,  456.    2 

▼ide  etiam  LecAmerc  ▼.  TopHadyt  2  Vent.  169.  Evans*  Pothier,  357.     Sintteniek  v.  Xwcot, 

1  Show.  146.  1  Esp.  N.  P.  C.  43. 

(3)  mtehin  v.CamjAeU,  2  W.  Black.  827.  (7)  BlaeklwnC»ea»e,  1  Salk.  290.  1  Stark. 
3  Wils.  304.  Ev.  224. 

(4)  SftUbn  ▼.  TSaopy  6  T.  R.  107.   Rattte  (8)  3  B.  &  C.  652. 
▼.  Farmer,  4  ibid.  146.     GdighOy  ▼.  JtUi-  (9)  Vide  etiam  BriUain  ▼.  Kitmairdj  1  B. 
eot,  ibid.  ».  &  B.  432. 
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hinuielf.  (1)  It  is  likewise  inadmissible  upon  tbe  mere  genenl  gnrand  of 
want  of  mutuality  in  the  parties.  (2) 

But  a  conviction  in  a  court  of  criminal  jurisdiction  is  condusiTe  e?idaiee 
of  the  fact,  if  it  afterwards  come  collaterally  in  controveny  in  oooits  of 
civU  jurisdiction  (3) :  thus>  in  the  case  of  a  father  convicted  on  an  indietmeDt 
for  having  two  wives,  a  conviction  would  be  conclusive  evidence  in  u 
action  of  ejectment,  where  the  validity  of  the  second  marriage  was  d» 
puted.  (4) 

Verdicts  are  frequently  admitted  in  evidence  on  the  footing  of  hetntf 
statements,  upon  matters  in  which  hearsay  evidence  is  receivable ;  in  snek 
cases  the  reason  of  the  rule,  that  a  verdict  is  only  admissible  between  the 
parties  or  privies,  is  not  applicable ;  nor  can  verdicts,  when  used  for  tiiii 
purpose,  be  pleaded  by  voay  of  estoppel. 

If  a  judgment  be  of  record,  it  must  be  proved,  either  by  actual  prodndioi 
from  the  proper  repository,  by  an  exemplification,  or  by  a  sworn  copy. 

Records  are  complete  as  soon  as  they  are  delivered  into  court  eognaied 
upon  parchment,  and  become  parchment  rolls  of  the  court ;  then,  and  not 
before,  a  copy  becomes  evidence.  (5) 

Judgments  of  inferior  courts,  not  of  record,  are  examinable,  at  lent 
where  an  action  is  expressly  brought  upon  them,  though  they  are  /iKm 
faxit  evidence  of  a  debt  being  due. 

In  Gahan  v.  Maifijay(fi)  the  lord  chancellor  said,  that  the  ecdeaastioil 
and  admiralty  courts  are  not  courts  of  record,  and  that,  sitting  in  a  coait  </ 
law,  he  was  not  at  liberty  to  enter  into  the  examination  of  the  justice  or  in- 
justice of  any  judgment  of  a  court  of  competent  jurisdiction,  unlen  it  evae 
before  him  by  a  writ  of  error. 

It  has  however  been  frequently  stated,  that  inferior  courts,  not  of  Keoni 
have  not  the  privilege  of  having  their  judgments  uncontroverted.  {7) 

When  it  appears,  that  a  judgment  has  been  pronounced  in  an  inferior 
court,  without  due  notice  having  been  given  to  the  parties  of  the  proceed- 
ings, the  judgment  will  not  be  inferred,  the  matter  not  having  been  dalf 
submitted  to  the  jurisdiction  of  the  inferior  court  (8) 

A  judgment  of  a  county  court  is  not  conclusive.  The  existence  ^i  the 
facts  necessary  to  the  regularity  of  such  judgment  is  a  question  for  the  jmyi 
although  a  motion  made  in  the  county  court  to  set  it  aside  for  irr^guhntr 
may  have  been  dismissed.  (9) 


(1)  Smith  ▼.  i?MRm«n«,  1  Camp.  9.  HaJth" 
away  v.  Barrow,  ibid.  151.  Bex  ▼.  Botion, 
4  East,  581.  Btardom  v.  Browning,  1  Taunt 
521.  Ahrahamt,  q,  t  v.  Bunn,  4  Burr.  S255. 
SmUh,  q,  t.  ▼.  Praper,  7  T.  R.  60. 

(2)  Blakemore  t.  Glamoryanihirt  Canal 
Comp,  2C.  M.&  R.  139. 

(3)  Bull.  N.  P.  245. 

(4)  Ibid  Serguon  ▼.  Sealey,  2  Atk.  412. 
Boyh  ▼.  Boyle,  3  Mod.  1 64.  Comb.  72.  ,\rhere  a 
party  bad  been  libelled  for  jactitation  of  mar- 
riage, and  the  court  of  King's  Bench  granted  a 
prohibition,  because  the  spiritual  court  would 
not  allow  a  plea  that  the  plaintiff  had  been 
convicted  of  bigamy  in  marrying  the  defend- 
ant. Vide  etiam  Brook  ▼.  Carpenter,  3  Bing. 
SCO.     Davit  V.  Nett,  6  C.  &  P.  172.,  where 


a  conviction  obtained  on  the  evidence  « <** 
defendant  was  received  in  fiivour  of  tbe  ohKT 
defendants. 

(5)  Gilb.  £v.  18.     BuU.  N.  P.  28S. 

(6)  Cit  2  Evans*  Pothier,  S5S. 

(7)  Pei  Lord  Mansfield  in  Walkry.J^ 
Ur,  Doug.  3.  Pier  BoUerJ.  in  <>■?* 
V.  Neville,  ibid.  6.  n.  Per  Uttledak  J.  » 
Cirfn«eMV.Girrofl;iB.&Ad.46S.  Banff 
V.  WinJ^er,  2  C.  &.  P.  345.  Thmp^  ^' 
BkuMurtt,  1  N.  &  M.  266.  .  ^ 

(8)  WUHamt  v.  Bagot  {Lord),  3  B.  »  V* 
772.,  vide  Prat  v.  Dixon,  Cm,  M  '«*• 
Ward  V.  EBayn,  ibid.  261.  .  ^ 

(9)  Jfion^  T.  Bkukhirtt,  1  K.  &  ^ 
266. 
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The  judgment  of  a  court  for  the  recovery  of  debts  under  40«.  is  not  con-  Bf'bct  akd 
elusive ;  but  proof,  that  the  plaintiff  sued  there  for  the  debt  he  now  seeks  ^^^^^j^^ 
to   recover,  and  that  his  complaint  was  dismissed  on  merits,  is  proper  for  £vidbmci. 
the  consideration  of  the  jury.  (1)  Effect  of  judg. 

The  record  of  an  inferior  court  is  not  conclusive,  but  on\j  primd  facie  ments  in  rem, 
evidence,   that  the  debt  arose  within  the  jurisdiction  of  the  court  (2) 
Thus,  in  Hwcham  v.  SmUhip)^  where  the  defendant  had,  under  process  of 
foreign  attachment  in  the  mayor's  court,  paid  a  sum  of  money  to  a  creditor 
of  the  plaintiff,  it  was  held,  that  although  the  record  was  only  primd  facie 
-evidence  of  the  jurisdiction  of  the  court,  yet  that  if  there  were  no  excess  of 
jurisdiction,  it  would  be  conclusive  as  to  the  obligation  to  pay  the  money ; 
Lord  EUenborough  observing,  that,  "  If  the  money  was  paid  pursuant  to  the  Judgment  of 
judgment  of  a  court  of  competent  jurisdiction,  1  must  suppose  omnia  rite  j^,^^ *^ 
acta.    Sitting  at  Nisi  Prius,  can  I  unravel  the  proceedings  before  the  re-  Huxham  r. 
corder  of  London,  and  grant  a  new  trial  in  the  cause  which  he  has  decided  ?  ^^'^ 
I  must  give  credit  to  the  record  which  is  produced." 

When  a  cause  is  removed  by  habeas  corpus  from  an  inferior  court  after  Cause  removed 
judgment  by  default,  that  judgment  is  not  evidence  against  the  defendant  ^  **°^**^  <^- 
In  the  superior  court ;  for  the  judgment  may  have  been  suffered  by  default, 
with  the  express  view  of  removing  the  cause  into  the  superior  court,  and 
**'  the  effect  of  holding  the  judgment  by  default  in  the  inferior  court  to  be  an 
admission  of  a  cause  of  action  by  the  defendants,  would  be  to  turn  the  trial 
in  the  superior  court  into  an  execution  of  a  writ  of  inquiry."  (4) 

The  doctrine  laid  down  in  the  Duchess  of  KingsUnCs  case  {5)9  that  <<a  Courtoofquar^- 
judgment  is  conclusive  evidence  between  the  same  parties,  upon  a  matter  ^^  se^^o^s* 
directly  in  issue,  but  is  not  evidence  of  any  matter  which  came  collaterally 
in  question,  nor  of  any  matter  incidentally  cognisable,  nor  of  any  matter  to 
be  inferred  by  argument  from  the  judgment,"  is  illustrated  by  the  decisions 
respecting  the  effect  of  judgments  of  courts  of  quarter  sessions. 

A  judgment  of  a  court  of  quarter  sessions,  discharging  an  order  of  re- 
moval (not  for  defect  of  form  but  upon  the  merits),  is  conclusive  as  between 
the  contending  parties  (but  not  as  to  a  third  parish)  to  establish,  that  the 
settlement  of  the  pauper  was  not  in  the  appellant  parish  at  the  time  of 
the  removal.  (6)    And  if  a  woman  were  to  be  removed  from  one  parish  to  Effect  of  dis- 
the  other  as  the  pauper's  wife,  the  former  judgment  would  be  conclusive  on  p*>M'g«d  order 
an  appeal  against  her  removal  between  the  same  parishes,  that  the  husband  settlement  as  to 
WW  not  settled  there  at  the  time  of  the  prior  order.     So,  if  the  respondents  appellant  po- 
should  prove  a  derivative  settlement  for  the  pauper  irom  hisfcUhery  it  would  ' 
be  competent  to  the  appellants  to  shew,  that  the  father  was  removed  from 
the  respondent  parish  to  their  parish,  as  his  place  of  settlement,  and  that 
the  order  for  his  removal  was  reversed ;  such  evidence  would  be  admissible, 
because  the  precise  point,  which  is  a  necessary  part  of  the  proof  in  the 
second  appeal,  had  been  determined  on  the  first  appeal.  (7) 

A  judgment  of  condemnation  in  the  court  of  Exchequer  is  positive  and 

(1)  Bames  ▼.  Winkler,  2  C.  &  P.  S45.  (5)  20  Howell's  St.  Tr.  613.     I^illipps' 

(2)  Vide  BriMcoe  v.  Stephen*,  2  Bing.  21 5. »     £▼.  529. 

where  the  plaintiff  in  the  inferior  court  had  (6)  Rex  y.  Sarrati,  Burr.  S.  C.  73.  Har- 

fjuled.  Herbert  t.  Cooke,  Doug.  101.  row  ▼.  Byslip,  2  Salk.  524. 

(3)  3  Camp.  I9.  (7)  Bex  v.  CatteraU,  6  M.  &  &  83.,  vide 

(4)  Ptr  Lord  Tenterden  in  BotHngt  ▼.  etiam  Bex  ▼.  Knaptoft  (InAab.  of),  2  B.  &  C. 
^ir6y,  9  B.  &  C.  762.  883. 
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undeniable,  where  proceedings  in  rem  have  been  institated,  that  the  goods 
were  liable  to  be  seized  (1) ;  in  fact,  so  conclusive  is  such  a  judgment,  that 
trespass  cannot  be  maintained  against  the  officer  who  seized  the  goods,  to 
try  the  point  of  forfeiture  again.  (2) 

A  conviction  in  rem  is  evidence  as  between  strangers,  though  obttined 
by  the  evidence  of  the  very  party  who  uses  it  (S) ;  but  a  record  of  oon- 
viction  for  penalties,  which  is  a  proceeding  t»  personam  not  m  rem,  b 
governed  by  the  same  principles  as  other  judicial  proceedings :  thus,  ia  u 
action  for  the  price  of  spirits,  if  the  defence  be ;  that  the  spirits  have  been 
adulterated,  such  record  of  conviction  is  admissible  as  proof  of  the  adulter- 
ation. (4) 

In  Att,  Gen,  v.  King  (5)  it  was  held,  that  a  record  of  condemnatioD  of 
goods,  proceeding  upon  one  act  of  parliament,  was  not  evidence  with  respect 
to  the  commission  of  an  offence  charged  under  another  act ;  Mr.  Baron  Wood 
conceiving,  that  the  record,  if  admissible  at  all,  could  not  be  admitted  as  piw/ 
of  any  immaterial  allegation^  which  might  be. contained  in  the  record. 

In  Cooke  v.  ShoU  (6)  I^ord  Kenyon  seems  to  li^ve  considered,  tluU  ta 
acquittal  in  the  Exchequer  was  conclusive  evidence  of  the  illegality  of  t 
seizure  for  want  of  a  permit ;  but  as  Mr.  Phillipps  (7)  justly  observes,  ''Ai 
acquittal  does  not,  like  a  conviction,  ascertain  any  precise  fact.  The  seotenoe 
might  have  proceeded  on  the  ground,  that  sufficient  evidence  was  not  pro- 
duced^ on  the  part  of  the  crown,  to  warrant  the  seizure ;  and  though  the 
sentence  may  be  conclusive  as  against  the  crown,  it  seems  reasonable^  that 
it  should  not  have  such  a  conclusive  operation^  in  an  action  for  seiziog  the 
property  against  a  third  person,  who  was  not  a  party  with  the  crown  in  the 
original  proceedings^  and  had  no  notice  or  opportunity  for  supporting  the 
condemnation." 

A  judgment  of  an  inferior  courts  not  of  record,  is  usually  established  bf 
the  production  of  the  book  cdntaining  the  minutes  of  the  proceediogs  d 
the  court  from  the  proper  place  of  deposit,  proved  to  be  such  by  onl 
testimony.  "  Copies  of  court  rolls,  or  proceedings  in  ecclesiastical  courts 
are  good  evidence  ;'*  and  the  proceedings  in  inferior  civil  courts  are  aho 
evidence,  since  the  originals  are  public  documents.  (8)  And  it  is  said,  ^ 
it  is  not  usual  for  inferior  courts  to  di^w  up  their  records  in  form,  hot 
only  short  notes ;  copies  of  which  are  good  evidence.  (9) 

It  appears  also,  that  in  the  case  of  an  inferior  court,  such  as  a  ootft 
baron,  hundred,  or  county  court,  evidence  should  be  given  of  the  proceedings 
previous  to  the  judgment,  as  well  as  of  the  judgment  itself  (10),  in  order  to 
shew,  that  the  proceedings  were  regular.  (11)    In  an  action  for  a  maliciVms 


(1)  SeottY.  Sheamum,  2  W.  Black.  979. 
Geyer  v.  AguUar,  7  T.  R.  696.  Bull.  N.  P. 
244.,  vide  etiam  cases  cit  in  Att,  Gen.  ▼.  SSng, 
5  Price,  202. 

(2)  Ibid. 

(3)  Davie  ▼.  Nett,  6  C.  &  P.  167. 

(4)  Per  Gibbs  C.  J.  in  Hart  v.  M*Namara, 
4  Price,  154.  ». 

(5)  5  Price,  195. 

(6)  5  T.  R.  255.  12  Vin.  Abr.  Evidence, 
94.  [A.  b.  22.]. 

(7)  Ev.  552. 

(8)  12  Vin. Abr.  Evidence,  97.  [A.  b.  26.]. 
i  Stark.  Ev.  250. 


(9)  P^  Hale  C.  J.  in  Rex  r.  Skim  1« 
Vin.  Abr.  Evidence,  99.  [A.  b.  26.1  Coob. 
337.,  sed  vide  Pitcher  v.  Rinier,  19  vm.  Aw- 
Evidence,  122.  [A.  b.  48.].  etmiri,  If^ 
are  not  entered  in  the  books^  they  ^'^r^ 
proved  by  the  oflScer  of  the  court,  *^ 
person  cognisant  of  the  fact  Dj/mu  ▼•  ^•* 
3  B.  &  C.  451.  _  . 

(10)  Com.  Dig.  Evidence  (C.S.>  f^ 
v.Laiwj,  2W.Black.8S6.  AnaM^-^*^ 
14  East,  216. 

(11)  In  an  action  on  a  i»^f*!j^ 
•inferior  court,  the  defendant  may  p|*?  ^ 

the  cause  of  action  did  not  vn»  witla""* 
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arrest,  on  process  out  of  the  sheriff's  court  in  London,  it  was  held^  that,  £"■«  and 
in  order  to  prove  the  averment,  that  the  former  suit  was  wholly  ended,  &c.  n^^mAtLY 
it  ^was  safficient  to  shew,  an  entry  in  the  minute  book  of  **  withdrawn  by  Evidbmcs. 
the  plaintiff's  order  "  opposite  to  the  entry  of  the  plaint,  and  to  prove,  that 
it  was  the  course  of  the  court  to  make  such  an  entry  upon  an  abandonment 
of  the  suit  by  a  plaintiff.  (1) 

Land  tax  assessments  are  evidence  to  prove  seisin,  it  being  the  duty  of  Land  Tax 
a  public  officer  to  ascertain  the  occupier,  and  to  charge  him ;  and  if  it  -^"•"•"'"^ 
appear  from  assessments  of  commissioners  of  the  land  tax,  that  at  a  certain 
time  property  was  assessed  in  the  name  of  S.  (the  family  surname  only),  it 
is  evidence  to  shew,  in  connexion  with  other  facts,  that  at  such  time  the 
property  was  occupied  by  a  particular  individual  of  the  family.  (2) 

So,  also,  entries  in  the  books  of  a  collector  of  land  tax,  stating  J.  S.  to 
have  been  rated  for  a  particular  house,  and  the  payment  of  the  sum  so 
rated,  are  admissible  in  evidence  to  shew,  that  J.  S.  was  in  the  occupation 
of  the  premises  at  the  time  .of  the  rates  being  made.  (3)  But  land  tax 
assessments  are  not  evidence  of  seisin,  if  it  be  usual  to  retain  the  name 
of  deceased  proprietors  on  the  books  until  the  estate  is  sold  to  a  different 
family.  (4) 

Lloyd's  books  are  evidence  of  a  capture,  but  not  of  notice  of  a  loss  to  Llotd^s  Books. 
any  person  in  particular,  unless  it  be  to  a  subscriber,  and  who  has  been 
accustomed  to  examine  the  books.  (5) 

In  an  action  on  a  policy  of  insurance  it  was  held,  that  Lloyd's  list  was 
evidence  against  the  assured,  it  being  shewn,  that  the  broker  had  read  it 
before  the  policy  was  effected  (6) ;  but  ^  Lloyd's  Register  of  Shipping"  is 
not  admissible  in  evidence  to  shew,  that  a  vessel  is  considered  as  copper- 
fastened.  (7)  And  a  certificate  by  an  agent  of  Lloyd's  is  not  evidence  of 
the  amount  of  damage  even  against  a  subscriber.  (8) 

The  log  book  of  the  man-of-war  which  convoyed  a  fleet  is  effectual  Loo  Book. 
to  prove  the  time  of  the  sailing  of  a  ship  under  convoy.  (9) 

An  inquisition  of  lunacy  is  evidence  against  third  persons,  though  not  Lukact. 
conclusive.  (10) 

The  roUs  of  manor  courts  are  the  title  deeds  of  copyhold  property,  and  Manor  Coukt 
to  prove  a  title  to  copyhold  estates,  are  receivable  against  all  persons  upon 
the  same  principle  as  actual  conveyances.  The  manor  rolls  afford  evidence 
of  copyhold  customs  either  by  way  of  general  statement  of  a  custom,  or  as 
containing  entries  of  acts  done  in  the  copyhold  court,  from  which  the 
existence  of  the  custom  may  be  inferred  (they  are  also  evidence  to  shew 

jurisdiction  of  the  court  (Herbert  v.  Cook,  &  M.  731.    S  A.  &  £.  188.  n.,  vide  Burton's 

Willes,  36.  ft.) ;  or  may  take  advantage  of  it  Real  Property,  ch.  i.  s.  7. 
on  eTidence  at  the  trial,  vide  Mendyke  v.  Stint,        (5)  Ahd  v.  PatU,  3  Esp.  N.  P.  C.  S42. 
2  Mod.  S7S.  (6)  Bain  v.  Caee,  S  C.  &  P.  496. 

(1)  Amndell  v.  fFhite,  14  East,  216..  vide         (7)  Freeman  v.  Baker,  $  ibid.  475. 
MaduiBay'B  com,  9  Co.  69.,  where  the  brief        (8)  Drake  v.  Marryat,  1  B.  &  C.  473. 
note  of  the  plaint  was:  «*8s.  J.  M.  &  R.  R.         (9)  D'bradi  v.  Jowett,   1  Esp.  N.  P.  C. 
Debt500L  pledges  C.  D.  by  R.  F.  serjcant;'*  427.,  et  vide  RundU  v.  Beawmont,  4  Bing. 
which  was  held  to  be  sufficient  to  warrant  the  537.     1  M.  &  P.  396. 

arrest.  (10)  Ser^wfon  v.  ^eo/cy,  2  Atk.  412.   FanU 

(2)  Doe  d.  Strode  v.  Seaion,  2  A.  &  £.  derv.  Silk,  3  Camp.  126.     An  mquisition  of 
171.     4N.  &M.  81.  lunacy  is  evidence  on  the  trial  of  an  indict- 

(3)  Doe  d.  Smith  v.  Carttcright,  R.  &  M.  ment,  to  shew  that  the  prisoner  was  insane 
62.     IC&P.  218.  at  the  time  he  committed  the  offence.     Rex 

(4)  Do^  d.  Stansburp  v.  Arkwrighi,  1  N.  v.  Bowler,  Phillipps*  Ev.  583. 
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Eppsct  and  the  boundaries  of  the  manor,  or  the  boundaries  of  particalar  estates  within 

^uMKHTAEY  **)»  ^^^^  *^«  lo"*»  ^w  copyholdcrs,  or  between  different  oopyholden; 

EviDKircB.  but,  as  r^ards  strangers  to  the  manor,  it  seems,  that  entries  on  the  rolls  etn 

.  .    .,  only  be  received  on  the  footing  of  admissions,  or  as  hearsaj  evidence  upoa 

Are  rec6iTw>l0  ^  i»i^-v 

■gainst  all  per-  matters  of  general  right.  (1) 

■ons  upon  the  Thus,  entries  on  the  rolls  of  a  manor  court,  of  admissions  of  tenaDts  in 
u^etual'con.^  remainder  after  the  determination  of  the  estate  of  the  last  tenantfs  widov, 
ye3fanoeB.  who  held  during  her  chaste  viduity,  are  evidence  of  a  custom  for  the  widow 

Ctutoniary  for-  to  hold  on  that  condition,  so  as  to  maintain  ejectment  against  her,  as  fort 
feituraa.  forfeiture  on  proof  of  her  incontinence,  although  there  were  no  instaiioa 

in  fact  stated  on  the  rolls,  or  known,  of  such  a  forfeiture  having  been 
enforced.  (2) 
I>escents.  An  entry  on  the  court-rolls  of  a  manor,  stating  the  mode  of  desoeot  of 

lands  in  the  manor,  is  admissible  evidence  of  the  mode  of  descent,  thongh 
no  instances  of  any  persons  having  taken  according  to  it,  can  be  proved.  (5) 
And  in  Denn  v.  Spray  (4),  an  ancient  customary,  not  properiy  a  court 
roll,  nor  signed  by  any  of  the  tenants,  but  found  among  the  rolls,  and 
delivered  down  from  steward  to  steward,  purporting  to  have  been  mide 
ex  cusensu  omnium  tenentium^  was  admitted  as  evidence  to  prove  the  eoone 
of  descent  within  a  manor. 
Proclamations.       An  entry  in  the  court-rolls  is  sufficient  to  prove  proclamations.  (5) 
Right  of  fishery.       To  prove  a  prescriptive  right  of  fishery  as  appurtenant  to  a  manor,  oM 

licences  on  the  court-rolls,  granted  by  the  lords  of  the  manor  in  eoo- 
sideration  of  certain  rents,  to  fish  in  the  locu$  in  quoy  are  evidence  withoot 
proof  of  the  rents  being  paid,  if  it  appear,  that  such  rents  have  been  paid 
in  modem  times,  or  that  the  lords  of  the  manor  have  exercised  other  adi 
of  ownership  over  the  fishery.  (6) 
Right  of  com-  Parchment  writings  preserved  among  the  muniments  of  a  manor,  dated 
°'^"*  1698  and  1717,  purporting  to  be  signed  by  many  persons,  copyholders  of 

the  manor,  and  stating,  that  an  unlimited  right  of  common  in  the  commonen 
having  been  found  inconvenient,  it  had  been  agreed  to  stock  the  commoa 
in  a  certain  restricted  manner ;  —  is  evidence  of  reputation  as  to  the  genenl 
right  at  that  period,  and  in  disproof,  that  the  restricted  right  originated  in 
prescription,  there  being  no  evidence,  that  the  plaintiff's  tenement  beloDged 
to  any  of  those  who  had  signed  the  writings,  so  as  to  render  them  sdmii- 
sible  against  him  on  that  ground.  (7) 
Right  to  wreck.       ^Q  trespass  by  the  lord  of  a  manor  for  wreck,  where  a  document,  dated  tf 

1639,  was  offered  in  evidence,  purporting  to  be  the  answer  of  certain  i^ 
sons,  tenants  of  the  manor,  to  a  commission  issued  by  the  lord  of  the  maoof 
for  surveying  the  same,  in  which  document  it  was  stated,  that  the  lord  *>> 
entitled  to  wreck :  —  It  was  held,  that  this  evidence  was  inadmissible^  toe 
title  of  the  lord  not  being  a  matter  of  public  concern,  and  the  jurors  baviog 
no  peculiar  means  of  knowledge.  (8) 

(1)  AU.  Gen.  v.  Ifotkam  (Lord),  1  T.  ft  (2)  Doed.  Askew  v.  Askew,  10  E^^^^' 
Riiss.  217.   3  Russ.  415.     Bull.  N.  P.  247.     et  vide  Doc  d.  Brown  ▼.  Browih  H  **"•!! 

Phillipps*  Ev.  604.  Denn  v.  Spray,  1  T.  R.  (8)  Roe  d.  Beebee  v.  Parker,  5  T.  B.  »• 

466.     Roe  d.  Beebee  ▼.  Pdrker,  5  T.  R.  26.  (4)  1  ibid.  466.  .      ^ 

Doe  ▼.  Askew,  10  East,  520.      Chapman  ▼.  (5)  Doed.  Tbrrantr.  ITeflifcr,  S ibi*  »«>*• 

Cowlan,  13  ibid.  10.   Roe d. Bennett  ▼.  Jejffery,  (6)  Buffers  v.  ABen,  1  Camp.  909. 

2  M.  &  S.  92.      Richards  ▼.  Bassett,  10  B.  (7)  Chapman  t.  Cowlan,  IS  East,  10- 

&C.657.  (8)   Ttdboly.  Lewis,  I  C.M.&^^^' 
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Though  the  rolls  of  a  manor  are  accessible  to  all  the  copyholders,  yet  in  Brwmct  jam. 

questions  between  them  and  the  lords  of  the  manor,  they  are  not  generally  ^^^'  ^^ 

endence  against  them  by  way  of  admission.     Thus,  where  a  book  was  Etidkxcx. 
kept  by  the  steward  of  a  manor,  in  which  was  entered  the  assessments  of 


all  fines,  as  well  those  which  were  paid,  as  those  which  were  unpaid ;  but  fin""" 

the  steward  made  out  a  second  book  at  the  end  of  each  year,  in  which  he 
entered  the  fines  which  he  had  received :  —  It  was  held,  that  the  first  book 
was  not  admissible  in  evidence  for  the  lord  of  the  manor,  to  shew  what 
fines  had  been  paid.  (1)  "  But  in  questions  as  to  manorial  customs  between 
copyholders,  or  between  copyholders  and  strangers,  it  seems,  that  entries  on 
the  rolls  of  the  manor,  besides  being  evidence  of  reputation,  independently 
of  any  weight  they  may  derive  from  being  admissions,  are  also  upon  this 
ground  entitled  to  some  additional  force."  (2) 

Ancient  answers  of  conventionary  tenants  of  a  manor,  stating  the  rights  Ancient  an- 
of  the  lord  of  the  manor,  and  made  to  interrogatories  put  to  them  by  s^enofcon- 
commissioners,  but  which  interrogatories  were  lost,  have  been  received  as  ^t^"*'^ 
evidence.  (S) 

Upon  the  same  principle  ay  the  chirograph  of  a  fine,  or  the  enrolment  Copies  of  court 
of  a  deed  (4),  copies  of  court  rolls,  properly  stamped  and  signed  by  the  rolls, 
steward  of  the  manor,  are  evidence  of  the  contents  of  the  rolls  to  prove 
admissions  and  surrenders,  as  are  also  the  original  rolls  (5) ;  but  entries  in 
court  rolb  of  amerciaments  imposed,  are  not  evidence  without  proof  of  pay- 
ment (6) ;  and  some  evidence  of  identity  of  the  admittee  should  be  given.(7) 

Stat  48  Geo.  3.  c.  149.  s.  82.,  which   requires  that  every  surrender  of  Stet.  48  Geo.  s. 
copyhold  and  admittance,  &c.  made  out  of  court,   or  a  memorandum  ^  ^^^  '*-  ^^ 
thereof,  shall  be  stamped;  and  sect.  33«,  which  enacts  that,  in  cases  of  sur-  merdly  revenuQ 
render,  &c.  in  court,  the  steward  shall  make,  and  deliver  to  the  tenant  a  regulations, 
stamped  copy  of  the  court  roll,  are  merely  revenue  regulations,  and  not 
intended  to  vary  the  rules  of  evidence;  and  therefore  a  surrender  and 
admittance  out  of  court  (presented  and  enrolled  afterwards)  may  be  proved 
by  an  examined  copy  of  the  court  roll,  without  producing  the  original 
surrender,  &c  or  a  memorandum  thereof.  (8) 

An  examined  copy  from  the  books  of  the  manor,  that  certain  pits  have   Property  de- 
been  demised,  is  evidence,  without  production  of  the  bpoks  themselves,  to  ^^^^^^  ^y  <:»*- 
shew,  that  they  were  demisable  by  custom.  (9) 

In  ejectment  by  the  devisees  of  copyhold  premises,  to  prove  the  admis-  Identity  of  de- 
sion  of  the  lessors  of  the  plaintiff,  it  is  not  only  necessary  to  prove,  by  the 


(1)  Ely  {Dean  of)  y,  Caldecott,  5M.8iF,  of)  v.  Stewart  {Sir  Simeon),  2  Atk.  44. 
972.     7Bing.  4S9.  5biMrMe(i>idteo/)  v.  France,  Fortesc.  43.  Str.- 

(2)  PhilUppe'  £▼.  376.  cit  Glib.  Ev.  235.  654.  Bull.  N.  P.  247.  PhUUpps'  £v.  64a 
4  T.  R.  670.  5  ibid.  26.  2  M.  &  S.  92.  (5)  Doe  d.  Bemunffton  v.  BaO,  16  East, 
13  East,  10.  3  Wik.  63.  3  T.  R.  162.  208.  Howe  v.  BretUon,  3  M.  &  R.  297.  8 
1  ibid.  466.  B.  &  C  765. 

(3)  Crtate  r.  Barrett,  1  C  M.  &  R.  923.  (6)  Ibid. 

(4)  Appktom  V.  Brayhrook,  6  M.  &  S.  38.  (7)  Ibid. 

As  to  the  necessity  of  proving  the  signature  (8)  Doe  d.  Cawtkom  v.  Afee,  4  B.  &  Ad. 

of  the  steward,  tfide  Coventry  Conv.  156.  617.      Qtuere,  Whether  any  mere  eiamined 

Show  v.  Cutler,  I  Keb.  567.    Lee  v.  BootKby,  copy  proved  in  evidence  requires  a  stamp  ? 

ibid.  720.     KinnereUy  ▼.  Orpe,   Doug.  66.  for  the  copy  mentioned  in  the  schedule  seems 

3  Bac.  Abr.  Evidence  (F.),  251.     Doe  d.  to  mean  the  copy  delivered  by  the  steward 

Croydon  ( Chwrthwardena  of)  v.  GooA,  5  Esp.  under  sect.  33.  of  the  act     Ro80oe*s  £v.  81. 

N.  P.  C.  221.     Manor  of  Bray,  12  Mod.  24.  (9)  Doe  d.  Croydon  (Churekwardene  of) 

mUorn  V.  AOemf  1  J.  &  W.  617.     Ely  (Dean  v.  Cook,  5  Esp.N.  P.  C  221. 
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EVIDENCE. 

court  rolls,  that  persons  of  &eir  names  have  been  admitted,  bat  eridence 
must  be  given  of  their  identity.  (1) 

A  record  of  admittance  to  a  copyhold,  in  the  record  book  of  a  minor, 
reciting  a  surrender  of  the  same  copyhold  to  the  use  of  a  will,  is  adnui- 
sible  evidence  of  the  surrender,  the  steward  not  being  able  to  find  the 
surrender  itself  on  the  roll  or  elsewhere,  and  the  surrender  being  irregulidy 
kepc  in  the  manor,  although  all  the  other  surrenders  were  either  preaerrad 
or  recorded  tf  n  the  roll.  (2) 

Where  a  surrender  of  a  copyhold  was  duly  made  and  presented  by  the 
homage^  but  no  entry  of  such  presentment  and  surrender  was  made  on  the 
rolls :  —  It  was  held^  that  the  surrender  and  presentment  might  be  proved 
by  a  draft  of  an  entry  produced  from  the  rolls  of  the  manor,  with  the  parol 
testimony  of  the  foreman  of  the  homage  jury  who  made  the  presentment  (3); 
and  Lord  Holt  admitted  the  rough  draft  of  a  steward  as  good  evidence  of 
an  admittance.  (4) 

Presentments  are  not  evidence  of  matters  not  within  the  jurisdictioD  of 
the  homage,  as  a  presentment  by  the  freeholders  of  the  right  of  common 
enjoyed  by  the  owner  of  a  certain  farm  (5) ;  neither  are  they  adnussible  ai 
an  award  for  want  of  mutual  submission ;  nor  even  evidence  of  repatalioB} 
if  made  post  liiem  moiam. 

But  the  rolls  of  a  manor  are  not  so  conclusive  as  records,  but  that  the 
parties  may  prove  a  mistake  in  them.  (6) 

By  Stat  55  Geo.  S.  c  184.  court  rolls  need  not  be  stamped ;  but  tar- 
renders  and  admittances  out  of  court,  and  copies  of  surrenders  and  admit- 
tances made  in  court,  muart  be  stamped  in  accordance  with  the  schedule  to 
that  act,  unless  it  be  a  surrender  to  the  use  of  a  will. 

Sentences  of  courts-martial  are  conclusive  in  any  action  brought  io  the 
courts  of  common  law ;  but  in  like  manner,  as  regards  other  courts  of 
exclusive  jurisdiction,  the  courts  of  conmion  law  will  examine,  whether 
courts-martial  have  exceeded  the  jurisdiction  given  to  them.  (7) 

The  book  from  the  master's  office,  wherein  are  entered  the  names  of  the 
attorneys  of  the  court,  is  good  evidence  to  prove  a  party  an  attorney,  with- 
out production  of  the  roll.  (8) 

Where  defendant  relies  on  coverture  as  a  defence  to  an  action,  it  is  not 
sufficient  evidence,  that  her  husband  was  living  at  a  particular  time,  to 
produce  the  muster  of  a  ship  from  the  admiralty,  in  which  a  person  of  his 
name  is  found,  without  other  evidence  of  his  identity.  (9) 

A  book,  kept  at  the  India  House,  from  returns  given  on  oath  pursuant 
to  the  Stat  5S  Geo.  3.  c  155.,  containing  the  Usts  or  numbers  of  passeogen 
going  on  board  an  East  India  ship,  is  evidence  to  shew,  the  value  of  the 
voyage,  on  the  ground,  that  it  is  a  public  book  kept  by  the  authority  of » 
act  of  parliament  (10) 


(1 )  Doe  d.  Hanson  ▼.  Smithy  I  Camp.  196., 
ted  vide  Arthh,  by  Chitt  466.  m.  (x.),  where 
this  ease  is  stated  not  to  be  law. 

(2)  Rex  y.  Thruterou  (Inhab.of),  1  A.  & 
E.  126. 

(5)  Doe  d.  PHegUey  v.  CdOmDoy,  6  B.  & 
C.  484.     Phillipps*  £v.  640. 

(4)  Anon,  I  Ld.  Raym.  735. 

<5)  Richards  ▼.  Bassett,  10  B.  &  C.  657. 

(6)  Doed.iVtetf2eyT.Cban0ay,6  ibid. 494. 

(7)  Vide  Grant  y.  Gould  {Sir  Charles),  2 


HeD.  Blaek.  69.  Sk^  Boimty,  ctt.  1  £*^ 
SIS.  Strot/ord's  ease,  ibid  SIS.  Ma»^' 
Owem,  9  B.  &  C.  595.  ^. 

(8)  -Rer  V.  Owifcy,  2  Esp.  N.  P.  C.  ^«' 

Jones  y.  Stevens,  1 1  Pliee,  8S5.  ^ 

(9)  Barber  ▼.  Helmet,  3  Eap.  N.P.C  ^^ 

(10)  Biehardson  ▼.  ilfaOuiA,  2  Biog- ^^ 
9  Moore,  4S5.  1  C  &  P.  241.  »•  *  *" 
66.,  et  vide  Laeon  v.  Hooper,  l^'^'\^ 
246.,  as  to  entries  required  in  die  w"* 
fishery. 


EVIDENCE.  1673 

The  register  book  in  the  navy  office,  with  evidence  of  the  usage  to  mark    Ewkct  amd 
all  persons  dead(l)  with  the  letters  <<dd.",  has  been  admitted  to  prove  the  socuMBMTAKr 
death  of  a  sailor.  (2)  Etioenck. 

The  muster  book  of  the  navy  office  b  evidence.  (3)  Navt  Officx. 

Under  Reg.  Gen.  H.  T.  2  WUl.  4.,  H.  T.  4  Will  4.,  and  stat.  3  &  4   ^.w  Rulm. 
WilL  4.  c  42.,  regulations  have  been  made  dispensing  with  the  necessity  of  Rko*  Gsk. 
proving  certain  deeds  and  documents  at  the  trial,  but  the  right  of  objecting    V^'J''^?  ^'"' 
at  the  trial  to  their  admissibility  after  being  so  proved  is  not  waved.  (4)         Will.  4.  & 
^'  An  office  copy  is  in  the  same  court  and  in  the  same  cause  equivalent   Stat.  s&4 
to  the  record ;  but  in  another  court,  or  in  another  cause  in  the  same  court,       "'^'   '  ^     ' 
the  copy  must  be  proved."  (5)  OffiTcTi""' 

Although,  with  respect  to  causes  depending  in  Chancery,  it  has  been  said,   chancen^^^  ^ 
that  office  copies  are  the  very  records  of  the  court,  and  prove  themselves,  and 
that  no  other  copy  can  be  produced  therein  (6);  such  copies  will  not  be  ad* 
mitted  in  a  court  of  common  law  without  examination  with  the  original  (7), 
unless  perhaps  in  the  case  of  the  trial  of  an  issue  out  of  Chancery.  (8) 

By  Stat  7  Geo.  4.  c.  57*  s.  76.,  office  copies  of  proceedings  in  the  insolvent  Stat.  7  Geo,  4. 
court  are  made  evidence.  ^'  ^^*  *•  '^^' 

When  the  law  entrusts  a  particular  officer  with  the  making  of  copies,  it 
also  gives  credit  to  them  in  evidence  without  farther  proof,  and  they  can 
deliver  them  to  the  parties  as  part  of  their  title,  without  proof  of  their 
having  been  actually  examined  (9) ;  but  a  mere  office  copy  by  a  person  not 
so  licensed  is  inadmissible.  (10) 

Thus,  the  chirograph  of  a  fine  was  evidence  of  the  fine,  because  the  chiro- 
grapher  was  an  officer  appointed  by  the  law  to  make  such  copies ;  but  the  ' 
chirograph  was  not  evidence  of  the  proclamations,  for  of  them  thechirographer 
was  not  appointed  to  make  copies.  (11) 

By  stat.  5  &6  WilL  4.  c  82.,  the  office  of  chirographer,  &c  is  abolished ;  Stat  S8c6 
but  the  copies,  &c.  made  by  the  officer  of  Co^nmon  Pleas  substituted  for      r^  ^'  ^*  ^^* 
him,  are  by  s.  4.  made  as  available  in  evidence,  as  they  would  by  law  have 
been,  if  made  by  the  former  officers.    So  the  indorsement  by  the  proper 
officer  on  a  deed  of  bargain  and  sale,  enrolled  according  to  stat  27  Hen.  8.  Stat  27  Hen.  8 
c  16.,  is  evidence  of  the  enrolment (12);  and  the  date  of  enrolment  indorsed  ^*  ^^' 
by  the  clerk  of  the  enrolments  is  conclusive  evidence  of  the  date.  (13) 

A  copy  of  an  examination  on  interrogatories  taken  at  a  judge's  chambers, 
signed  by  the*  judge,  and  delivered  out  by  his  clerk,  is  admissible  at  the 
trial  without  proof  of  examination  with  the  original.  (14) 

But  where  a  deed  enrolled  is  lost,  a  copy  of  the  enrolment  by  the  clerk 
of  the  assize  is  not  admissible  in  evidence,  for  he  is  empowered  merely  to 
authenticate  the  deed  itself  by  enrolment,  and  not  to  make  out  copies  of 
the  enrolment (15) 

(1)  Bull.  N.  P.  249.  C8)  Ibid. 

(2)  Ibid.  (9)  Bull.  N.  P.  229.     AppUton  v.  Bray- 
(S)  Rtx  ▼.  FiUgerald,  I  Leach,  C.   C.    brook  (Lord)^  6  M.  ft  S.  37,  38. 

Sa    2  East,  P.  C  953.     Bex  v.  Bhodea,  I         (10)  3  Bac.  Abr.  Evidence  (F.),  251. 
Leach«  C.  C.  24.     2  East,  P.  C.  925.  (11)  Bull.  N.  P.  229.     Gilb.  £▼.  20. 

(4)  Vide  pout,  Appendii,  tit  New  Rules.         (12)  BuU.  R  P.  229.     Kinmnley  ▼.  Orp, 

(5)  Per  Lord  Mansfield  in  Denn  d.  Lueae  Doug.  56. 

▼.  JFW/orrf,  2  Burr.  1179.  (IS)  Bex  v.  Hoper,  3  Price,  495. 

(6)  Ibid.  1177.  (14)  Duncan  v,  Scott,  1  Camp.  101. 

(7)  Black  ▼.  Brayhrook  {Lord),  2  Stark.  (15)  3  Bac.  Abr.  ETidence  (  F. ),  251. 
7.     Bull.  N.  P.  229.      Bvmand  v.  Nerat,  1 

C.&P.578.  12i^A/IeUy.PtoAe,M.&M.109. 


1CT4  EVIDENCE- 

EFran  Aim  A  Copy  of  a  judgment  purporting  to  hare  been  examined  by  tbe  dak  of 

DocuMsiffTAKr     ^^^  tTcasury  (who  is  not  entrusted  to  m^ke  copies),  is  not  admissible  witk* 
Etidbmcb.  out  proof  of  its  examination  with  the  originaL  (1)    And  a  copy  of  a  jodg- 

ment  made  out,  examined,  and  indorsed  by  the  clerk  of  the  court,  is  notii 
itself  evidence,  for  he  Is  entrusted  to  keep  records^  but  not  to  make  eopia 
of  them.  (2) 
Ordvr  iir  An  order  for  an  attachment  for  non  payment  of  the  costs  in  a  suit  h 

CuANcxKT.        equity,  is  in  itself  primd  facie  evidence,  that  a  suit  has  been,  pending.  (S) 
Stat  1  &  s  An  order  of  the  court  of  Chancery  requiring  the  defendants  in  a  nit  to 

s.  18  P^^  ^  certain  sum  into  the  bank,  with  the  privity  of  the  accountant  genen^ 

to  the  credit  of  the  cause,  is  not  an  order  which  has  the  effect  of  a  judg- 
ment within  the  provisions  of  stat.  I  &2  Vict  c.  110.  s.  18.  (4) 

The  document  delivered  out  by  the  registrar  of  the  court  of  Chanoeiy  » 

the  order  of  the  court,  is  the  original  order;  and  to  make  it  evidence,  it  s 

not  necessary,  that  it  should  be  compared  with  any  book  of  the  orders  of  tbe 

court.  (5) 

Pahuh  Books.       Parish  books  are  in  general  open  to  the  inspection  of  all  peraoos  is* 

terested  (6) ;  but  those  which  are  kept  only  for  the  privste  use  ef  tk 
parish,  and  relate  to  its  private  interests,  are  not  allowed  to  be  inspected  by 
persons  claiming  a  right  against  such  parish.  (7) 
Stat  17  Geo.  2.  ,   By  stat  17  Geo.  2.  c.  38.  s.  13.,  true  copies  of  all  rates  and  asBeasmeuli 

made  for  the  relief  of  tbe  poor  were  to  be  entered  in  a  book^  and  atterifld 
casei  of  appeal.   ^7  ^^^  churchwardens  and  overseers ;  and  these  books  are  evidence  in  castf 

of  appeal  at  the  general  or  quarter  sessions. 

Rate  books  are  also  evidence  respecting  the  residence  and  existeooe  o^ 

a  parishioner,  and  such  facts  have  been  proved,  by  shewing  the  entry  of 

the  payment  of  a  subscription  to  a  parochial  loan  during  the  period  io 

question.  (8) 

Scat  2  Geo.  s.        By  stat  2  Geo.  3.  c.  22.,  a  register  >ivas  required  to  be  kept  in  entj 

^'  ^^'  parish  within  the  bills  of  mortality,  in  which  were  to  be  registered  all  infanti 

^^gatry  o  in-    ^^ j^p  ^i^^  j^  ^^  ^q^,  yg^rs^  who  should  be  in  the  workhouse,  hospital,  or 

other  place  provided  for  the  maintenance  of  the  poor^  or  under  the  care  of 

the  churchwardens  or  overseers  of  the  poor,  with  the  times  when  th^  were 

received,  their  names,  age,  and  whatever  description  related  to  them  ss  ^ 

as  could  be  traced,  and  such  register  is  evidence. 

Stat  42  Geo.  3.       By  stat.  42  Geo.  3.  c.  46.,  overseers  of  the  poor  in  every  parish  were 

^  ^'  required  to  keep  a  book  containing  the  name,  sex,  and  age,  of  every  pui*^ 

indentures!"^     apprentice,  the  names  and  residence  of  their  parents,  and  other  particolais; 

and  such  books  are  evidence  of  the  existence  of  the  indentures  registered 
in  them,  and  also  of  the  several  particulars  specified  in  the  register  respect- 
ing such 'indentures,  in  case  it  shall  be  proved  to  the  satisfaction  of  ui^ 
court  that  the  indentures  are  lost  or  destroyed. 
Poll  Books.   |       The  poll  books  at  an  election  for  members  of  parliament  are  evidence  ifl 

a  penal  action  for  bribery  (9),  and  can  be  proved  by  an  examined  copy-C^^j 

(1)  BuU.  N.  P.  229.  (7)  Cox  v.  Copping^  1  LA  Bajrm-  ^' 

(2)  3  Bac.  Abr.  Evidence  (  F. ),  251.  Harrison's  £▼.  79. 

(3)  Blower  v.  HoUis,  1  C.  &  M.  393.  .  (8)  PhiUipps'  Ev.  601,                     . 

(4)  Gibb9  V  Pike,  9  Dowl.  P.  C.  731.  (9)  Mead  y.  Robinmm,  WiUes,  482.    ^ 

(5)  Ludbw  {Mayorof)  ▼.  CAorfton,  9  C.  v. /fi^Aef,  dt  ibid.  434.     /tear  t.  Z>«»*  * " 
&  P.  242.  1048.                                                  .        ^ 

(6)  Waniwr  v.  Gi&»,  Str.  954.  (10)  Ibid.     1  Stephens  on  Electwn**'* 


EVIDENCE.  1675 

The  court  will  not  take  judicial  notice  of  the  rules  made  by  the  poor  law  Effbct  akd 
eotnmissioneni  for  the  governoient  of  a  union  under  stat  4  &  5  Will.  4.  docomeiitakt 

C  76.    8.  15.  (1)  EVXDKNCX. 

The  postmark  in  a  letter  has  been  admitted  as  evidence  of  the  date  of  Z      ~ 
its  being  sent  (2),  and  as  proof  of  the  receipt  of  its  contents  (3) ;  but  in  Commxssionbes 
Abbey  V.  Zt7/(4)  Mr.  Justice  Gaselee  observed,   "I  do  not  lay  it  down,  (Order of). 
that  a  postmark  is  to  be  taken  to  be  genuine  without  regular  proof.  Postkakx. 
In  general,  the  mark  is  not  disputed ;  but,  where  it  is  disputed^  it  ought 
perhaps  to  be  proved,  though  what  might  be  deemed  to  amount  to  proof  is 
not  clear." 

The  eiFect  of  proclamations  has  been  previously  discussed.  (5)  Peoclama- 

Parochial  registers  being  in  the  nature  of  records  will  upon  production   "oxs. 
prove,  without  the  assistance  of  extrinsic  aid,  the  facts  to  which  they  relate,   ^^""^ 
because  registers  are  made  by  persons  in  an  official  situation,  whose  duty  ^[^     '^ 
it  is  to  mdce  accurate  entries  of  the  facts  immediately  within  their  own 
knowledge.    Parochial  registers  are  considered  evidence,  that  tlie  trans- 
actions required  to  be  recorded  in  them  occurred  on  the  days  specified 
in  the  register  (6),  and  are  not,  in  general,  evidence  of  any  fact  not  re- 
quired to  be  recorded  in  them,  and  which  did  not  occur  in  the  presence  of 
the  registering  officer.  (7) 

Thus,  an  entry  by  a  minister  of  a  baptism  which  took  place  before  he 
became  minister^  and  of  which  he  received  information  from  the  parish 
derk,  is  not  admissible ;  nor  is  the  private  memorandum  of  the  fact  made 
by  the  clerk  who  was  present  at  the  baptism.  (8) 

Registers  need  not  be  produced  (9),  nor  proved  by  the  subscribing  wit-   Examined  copy 
nesses  (10) ;  and  an  unstamped  (11)  examined  copy  is  sufficient  oithe  register. 

If  the  clei^man  of  a  parish  be  applied  to  for  an  extract  of  a  parish 
register  of  a  particular  date,  and  produce  to  the  applicant  a  book  as  the 
original  register,  it  will  be  presumed  to  be  so  until  the  contrary  be  shewn. 
But  if  he  say,  that  there  is  no  register  of  the  particular  year,  that  is  not  suf- 
ficient proof  of  the  lops  of  the  register,  so  as  to  let  in  secondary  evidence 
without  calling  the  parson  as  a  witness.  (12) 

It  seems^  that  the  returns  made  annually  of  the  transcripts  of  parish 
registers,  under  the  70th  canon,  to  the  registry  of  the  diocese,  are  not 
receivable  in  evidence  instead  of  the  original  register  or  an  examined  copy 
of  it,  except  as  secondary  evidence,  in  which  case,  examined  copies  of  the 
returns  would  be  receivable;  but  that  if  the  returns  be  made  under 
8tat.52  Geo.  3.  c.  146.,  examined  copies  of  them  would  be  evidence,  without  sut.  52  Geo.  s. 
.proof  of  the  loss  of  the  original  register.  (IS)  e.  I4fu 

Confficting  opinions  have  arisen,  as  to  the  species  of  document  which  Documenu  not 

(1)  Reg.v.  DolgeUy  Union  (Guardiaru  of),  hanit  4  ibid.  29.     Rex  v.  North  Petherton,  5 
8  A.  &  E.  561.  B.  &  C.  508.    Jhatu  v.  Dohovohj  SHagg.  SOI . 

(2)  Abbey  v.  LtU,  5  Biog.  299.     Plvmer'e  (8)  Doe  d.  Warren  \,Bray,  8  B.&C.  813., 
COM,  R.  &  R.  C.  C.  264.  vide  anti,  1674. 

(3)  Arcongdo  t.  Thompton,  2  Camp.  620.  (9)  Birt  v.  Barlow,  Doug.  170. 

(4)  5  Bing.  299.  (10)  ^«*  ▼■  Afliaon,  R.  &  R.  C.  C.  103. 

(5)  Anti,  1658.  (11)  Bull.  N.  P.  247.  52  Geo.  3.  c.  146. 

(6)  Doe  d.  WoOaeion  v.  Bamee,  1  M.  &  a.  17. 

Rob.  386.,  anti,  1674.  (12)  Phillippa*  £▼.  642.    fTalker  t.  Beau- 

(7)  Doe  d.  JTarren  v.  Bray,  8  B.  &  C.     champ  (Countess  of),  6  C.  &  P.  559.     Roa- 

813.     Wihen  v.  Law,  3  SUrk.  63.     Burghart    coc's  Ev.  84.  -* 

V.  Anpersiein,  6  C.  &  P.  690.     Rex  y.  Ctap^        (13)  Ibid. 
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regarded  at  re- 
gisters. 


Mutilated  re- 
gisters. 

Inadmissibility 
of  two  parish 
registers. 


Makkiagbs — 
BiaTBs— J 
Dkaths. 
Sut.6&7Wm. 
4.  e.  86. 


Stat.  6  &7  Will. 
4.  c.  85. 


constitutes  a  register:  thos,  the  books  of  the  Fleet  Prison  seem  not  to  be 
admissible  in  evidence  to  prove  a  marriage  not  having  been  made  under 
public  authority.  (1)  The  copy  of  a  register  of  a  foreign  chapel  is  not 
admissible  here  to  prove  a  marriage  abroad.  (2)  Neither  is  a  copy  of  i 
register  of  baptism  in  Guernsey  (3),  nor  the  register  of  a  dissentiog 
chapel  (4>),  admissible  to  prove  a  marriage ;  and  Mr.  Phillipps  states  (5) 
that  it  seems  the  ^  originals  of  such  registers  would  not  be  receivable  in 
evidence."  But  parish  registers  are  evidence^  notwithstanding  the  loss  of 
a  leaf,  provided  the  series  of  entries  be  not  destroyed.  (6) 

Where  it  appeared,  that  the  practice  was  to  make  entries  in  the  genenl 
parish  register  once  in  three  months  out  of  a  day-book,  in  which  the  entria 
were  made  immediately  after  the  christening,  or  on  the  same  morning;  and 
in  the  day-book  after  a  particular  entry,  the  letters  B.  B.  (signifjing  bise 
born)  were  inserted,  which  were  omitted  in  the  register:  — It  was  held,  tint 
evidence  of  the  day-book  could  not  be  received,  because  there  could  not 
be  two  parish  registers.  (7) 

By  Stat  6  &  7  Will*  4.  c  86.  (8)  certain  copies  of  entries  puiporting  to  be 
sealed  with  the  seal  of  the  registrar  general's  office,  are  evidence  of  the 
birth,  death,  or  marriage  to  which  it  relates,  without  other  proof  of  suek 
entry.  (9)  It  seems  that  entries  of  other  registrars,  besides  the  regisdir 
general,  may  be  evidence  under  certain  limitations  (10) ;  and  as  well  tbeyttf 
all  rectors,  curates,  &c.  are  bound  to  give  certified  copies  (11) ;  but  it  is  not 
expressly  enacted,  that  such  certified  copies  are  to  be  evidence  witlioat 
additional  proof. 

By  Stat  6  &  7  Will.  4>.  c.  85.  (12)  provisions  are  made  respectiog  the 
registration  of  marriages  solemnised  under  that  act,  and  after  inoorptM^ 
ating  the  provisions  of  stat  6  &  7  Will.  4.  c  86.  relating  to  the  roister 
of  marriages,  or  certified  copies  thereof,  extends  them  to  marriages  under 
Stat.  6  &  7  Will.  4.  c  85, 

A  marriage  can  be  proved  without  evidence  of  registration^  licence)  or 
banns.  (13)  If  the  register  be  produced  for  the  purpose  of  identifying  ^ 
parties  to  a  marriage,  their  handwriting  need  not  be  proved  by  an  attestiDg 
witness  to  the  register.  (14) 

If  an  original  parish  register  be  produced  on  a  trial,  in  order  that  oertaio 
entries  in  it  should  be  read,  the  jury  may  look  at  the  book  to  see,  wbetfcer 
the  entries  which  have  been  read,  are  in  their  proper  places  or  not,  bat  for 
no  other  purpose.  (15) 


(1)  Reed  v.  Pauer,  Peake*s  N.  P.  C.  303. 
Lloyd  V.  Pasiinphanit  16  Ves.  59.  Doe  d. 
Orrely,  Madox,  1  Esp.  N.  P.  C.  196.  Hay- 
wood ▼.  Firminy  cit.  Peake's  N.  P.  C.  306.  n. 
Howard  ▼.  Burtonwood,  ibid.  Cooke  v.  Lloydy 
ibid.  The  Fleet  books  have  occasiodally 
been  received  as  evidence.  Latcrance  v. 
IHxoH,  Peake*8  N.  P.  C.  185.  Read  v. 
PatMer,  I  Esp.  N.  P.  C.  218.  Peake's  Ev. 
87.     1  Stark.  Ev.  206.     Phillipps'  Ev.  595. 

(2)  Leader  v.  Barry,  I  Esp.  N.  P.C.  353. 
Whitehead  v.  ffyim,  1  J.  &  W.  483. 

(3)  Huet  V.  Le  Meeurier,  I  Cox,  Cas.'175. 

(4)  Newhamv.Raithby,lVh\]\.3l5,  DuinM 
V.  Donovan^  3  Hagg.  301.  Exp.  Taylor,  1 
J.  &  W.  483. 


(5)  Ev.  596. 

(6)  Walker  v.  WingfUM,  18  Vei.  44S. 

(7)  i»foyv.Afoy,Str.l073.   Lee^.Meeoi^ 

5  Esp.  N.  P  C.  177.      Walker  v.   Wmsfi^ 
18  Ves.  443. 

(8)  Anti,  6.  tit  Aoultebt. 

(9)  s.  38. 

(10)  ss.  22,  23.  28. 

(11)  8.35. 

(12)  Anti,  6.  tit  AnuLTxaT. 

(13)  Amson'M  COM,  R.  &  K.  C.  C  lOd. 

(14)  Bin  V.  Barhw,  Doug.  172. 

(15)  Waikerv,Beauchamp(Coia^^> 

6  C.  &  P.  552. 
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*^  The  entry  in  the  register  is  not  essential  to  the  validity  of  a  marriage ;  so  ErFxcr  ahd 
that  if  it  has  not  been  expressed  in  the  regular  form,  the  only  consequence     *°^'  *^' 
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will  be,  that  it  cannot  be  admitted  as  evidence  of  the  marriage,  which  must,  Eviukmck. 
therefore,  be  established  by  some  other  medium  of  proof."  (1) 


An  unstamped  examined  copy  of  a  register  is  sufficient  proof  of  a  mar-  Entry  in  the 
riage  in  fad  between  two  parties,  describing  themselves  by  such  and  such  ^^J^  "^  the 
names  and  places  of  abode.  (2)    But  a  certificate  of  marriage  is  not  evi-  validity  of  a 
dence,  unless  it  be  shewn  as  a  copy  from  the  parish  register.  (S)  marriage. 

Where,  in  an  action  to  recover  damages  for  a  criminal  conversation  with  Identity  of 
the  plaintiff's  wife,  the  proof  of  the  marriage  was  an  examined  copy  of  the  P*''*** 
marriage  regidter ;  and  the  person  who  examined  the  copy  with  the  original 
register  being  acquainted  with  the  handwriting  of  the  plaintiff  and  his  wife, 
stated,  that  the  signatures  to  the  original  register  were  in  their  handwrit- 
ing :  —  It  was  held  sufficient  evidence  to  prove  the  identity  of  the  parties 
to  the  marriage.  (4) 

A  register  of  marriage  is  evidence  between  strangers  of  the  time  of  the  Tune  of  mar- 
marriage.  (5)  '****■ 

A  baptism  cannot  be  proved  by  a  minute  written  at  the  time  by  the  Baptimu. 
parish  clerk,  nor  by  an  entry  in  the  parish  register  made  at  a  subsequent 
period  by  a  succeeding  incumbent,  founded  upon  such  minute.  (6)    And  if 
a  parish  register  of  baptisms  state,  that  the  person  baptized  was  born  on  a 
particular  day,  that  is  not  evidence  of  the  date  of  his  birth.  (7) 

The  register  of  baptism  is  not  ahne  sufficient  evidence  of  the  place  of 
a  person's  birth  (8):  and  an  entry  in  the  baptismal  register,  that  the 
defendant  was  bom  on  a  day  there  mentioned,  is  not  evidence  of  that 
fact  (9) 

Where  a  registry  of  baptism  stated  that  the  child  was  illegitimate,  Mr. 
Justice  Alderson  admitted  it  in  proof  of  that  fact,  observing,  that  similar 
evidence  had  been  admitted  in  Morris  v.  Davies.  (10)  But  the  evidence 
was  allowed  to  be  of  little  weight,  and  to  amount  to  mere  reputation  in  the 
village.  (11) 

An  entry  in  the  register  of  the  christening  of  a  child,  as  to  the  time  of  Chriitenings. 
its  birth,  is  not  of  itself  sufficient  evidence  of  the  age.  (12)     But  it  may 
be  evidence,  if  it  can  be  shewn  on  whose  information  it  was  made,  as  a 
declaration  (13),  and  in  the  ecclesiastical  courts  it  is  adminicular  evidence 
of  minority.  (14) 

In  an  action  for  use  and  occupation  by  the  reversioner,  against  a  person  Burials, 
who  had  been  tenant  for  years,  determinable  on  three  lives,  a  register  of 
buriab  at  a  Wesleyan  chapel  is  not  admissible  to  prove  the  death  of  one  of 
the  eestuiique  vie;  nor  is  the  evidence  of  a  witness,  who  heard  in  the 
family,  that  another  of  the  cesiuisque  vie  was  dead.  (15) 

(1)  Pbillipps*  £▼.  596.     Rex  ▼.  AHitoih  (8)  Rex  v.  North  PetkerUm,  5  B.kC.  5QS. 
ISL&JLC.  C.  lOS.  8  D.  &  R.  325. 

(2)  Bull.  N.  P.  27.  (b.)  (9)  Burghart  ▼.   Angeretein,  6  C.  &  P. 

(3)  Anon,  LotSi,  328.  690. 

(4)  Bain  r,  Iddeon,  1  C.  &  P.  202.     M.  (10)  3  C.  &  P.  215. 

&  M.  362.,  aniiy  6.  tit.  ADui;mT.  (U)  O^  ▼.  Ck)pe,  1  M.  &  Rob.  269.  276. 

(5)  Doe  d.   WoOaeton  t.  Barnes,  1  M .  &  (12)   Wthen  v.  Law,  3  Stark.  63. 
ftob.  386.  (13)  Ibid. 

(6)  Doe  d.  Warren  v.  Bray,  3  M.  &  R.  (14)  Roiooe'sEr.  151.  cit.  2  Phill.  345. 
428.     8  B.  &  C.  813.  (15)   Wkitiuek  ▼.  Watere,  4  C.  &  P.  375. 

(7)  Rex  v.  Cle^pham,  4  C.  &  P.  29. 
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The  registiy  at  the  secretary  of  state's  office  is  evidence  to  piove  ike 
contents  of  a  licence  from  the  crown,  which  has  been  lost  (1) 

Records  may  be  proved,  either  by  mere  production  or  bj  copy. 

Copies  of  records  may  be  made  either  by  exemplificatioiis^  or  by  u 
authorised  officer,  or  by  sworn  copies. 

Exemplifications  are  twofold,  under  the  broad  seal,  or  twder  the  seslof 
a  particular  court.  (2) 

Where  any  record  is  exemplified,  the  whole  must  be  exemplified,  for  tk 
construction  must  be  gathered  from  the  whole  tafc^i  together.  (3) 
.  The  seals  of  the  king's  courts  of  justice  are  of  public  credit,  and  in 
part  of  the  constitution  of  the  courts  and  supposed  to  be  known  to  all  (4); 
and  this,  whether  the  court  has  existed  from  time  beyond  memory,  or  bai 
been  recently  created  by  act  of  parliament. 

But  the  seals  of  private  courts  and  persons  are  not  receivable  in  erideneet 
<*  without  an  oath  concurring  to  their  credibility,  for  it  is  not  possiUe  in 
suppose,  these  seals  to  be  universally  known."  (5) 

A  copy  is  never  admissible,  where  the  original  is  produced :  thus,  a  eopj 
of  an  entry  in  a  customal  being  ofiered  in  evidence  against  a  corporation, 
was  rejected  on  production  of  the  original.  (6) 

If  the  law  entrust  a  particular  officer  with  the  duty  of  making  copies, 
credit  b  given  to  them  in  evidence  without  further  proof.  (7) 

Records  can  be  proved  by  means  of  a  copy  proved  on  oath  to  hsn 
been  examined  with  the  original,  upon  the  principle  of  public  convenieoa 

In  fact,  whenever  the  thing  to  be  proved,  would  require  no  coUatenl 
proof  upon  its  production,  it  is  proveable  by  a  copy ;  and  that  convenelji 
where  the  document  when  produced  would  require  support  from  coUatn^ 
proof,  a  copy  of  it  is  not  admissible. 

The  copy  must  be  one  of  a  complete  record,  for  until  it  become  a  po- 
manent  record  it  is  transferable,  and  the  reason  for  admitting  a  copy  to  be 
evidence,  does  not  apply.  (8)  Consequently,  a  sworn  copy  of  a  svon 
judgment  in  paper,  although  signed  by  the  master,  upon  which  judgment 
might  be  taken  out,  is  not  admissible.  And  the  copy  should  be  of  die 
whole  record,  or  of  so  much  at  least  as  concerns  the  matter  in  question.  (9) 

The  copy  of  a  record  must  be  proved  by  a  witness,  who  sweais  he  Im 
compared  it  with  the  original  taken  irom  the  proper  place  of  deposit,  andhtf 
examined  it  line  for  line  with  the  original,  or  who  has  examined  the  copy 
while  another  person  read  the  original.  (10)  And  it  is  not  neeessaryftf 
the  persons  examining  to  exchange  papers,  and  read  them  altemately.(ll) 
It  ought  to  be  shewn,  that  the  record  from  which  the  copy  was  (akei^ 
either  came  out  of  the  hands  of  the  proper  officer,  or  from  the  proper 
place  of  depositing  the  records  of  the  court  of  which  it  purports  to  be> 
record ;  and  the  contents  of  the  document  cannot  be  referred  to,  in  support 
of  such  proof.  (12) 


(1 )  Manh  ▼.  CoUneU,  2  Esp.  N.  P.  C.  665, 
Mann  v.  Careys  S  Salk.  155. 

(2)  Gilb.  £▼.  12. 

(3)  2  Inst.  273.      Gilb.  Ev.  17. 

(4)  Gilb.  Ev.  16,  17.  20. 

(5)  Ibid.  16. 

(6)  10  Howell's  St  Tr.  Append.  137. 

(7)  3  Bac.  Abr.  £Tidence(  F.  ),251.  Bull. 
N.  P.  229. 


(8)  3  Bac.  Abr.  Evidence  (F.>  851. 

(9)  3  Inst,  173. 

(10)  Reid  V.  AfavytMm,  1  Camp.  469. 

(11)  Gy&t  T.  fli/i,  ibid.  471.  «.    W'- 
Dart,  2  Taunt.  52. 

(12)  AdamthwaUe  v.  ;^^j^«,  1  Stark.  1» 
4  Camp.  372. 
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Where  a  record  has  been  lost,  a  copy  may,  if  a  possession  have  accom-  Emcr  akd 
panied  such  copy,  be  read  in  evidence  without  proof  upon  oath  that  it  is  a  documbvtart 
true  copy.(l)  But  to  warrant  such  evidence,  the  document  must  be  accord-  Evidsncc 
ing  to  the  rule  of  civil  law,  **  si  veiustate  temporis  etjudieiaria  cogniHone  IIT  "T" 

sifU  rcboraUE**  (2)  lost 

Where  a  court  prints  and  circulates  copies  of  its  rules  for  the  guidance 
of  its  officers,  the  production  of  one  of  those  printed  copies  is  good  evi- 
dence of  the  rules  which  the  officers  are  to  act  on,  though  the  original  rules 
are  kept  under  the  seal  of  the  court,  and  the  copy  is  not  shewn  to  have 
been  examined  with  the  original.  (3) 

A  rule,  making  a  judge's  order  a  rule  of  court,,  is  evidence  of  the  Rux>ksof 
order  (4) ;  because  it  is  an  original,  and  the  court  adopt  and  act  upon  it. 

The  production  of  a  rule  of  court  for  committing  a  defendant  convicted 
of  a  misdemeanour  to  gaol,  to  be  imprisoned  for  a  term  according  to  his 
sentence,  is  evidence  to  prove  an  allegation,  that  he  has  received  judgment 
of  imprisonment  for  that  term.  (5) 

But  the  allegation  of  a  fact  in  a  rule  itwt  is  not  evidence  of  the  fact,  for 
the  party  at  whose  suggestion  it  is  obtained  (6) ;  and  an  allegation  in  a 
court,  that  defendant  procured  a  defective  security,  which  was  set  aside  by 
a  rule  of  court,  is  not  proved  by  merely  producing  the  rule  without  other 
proof  of  the  security.  (7) 

The  production  by  the  defendant  of  a  rule  to  pay  money  into  court,  does 
not»  at  least  in  the  Common  Pleas^  give  the  plaintiff's  counsel  a  right  to 
reply.  (8) 

An  inquisition  by  a  sheriff 's  jury  to  ascertain  the  value  of  property  for  Shbupt's  Juvt 
the  information  of  the  sheriff,  is  not,  as  it  seems,  admissible  evidence  of  Cl^QuiunoKs 
property  against  the  sheriff  (9) ;  nor  is  it  evidence  in  his  fictvour  (10),  unless 
perhaps,  the  question  be,  whether  the  sheriff  acted  maliciously.  (11) 

The  book  kept  at  the  sick  and  hurt  office,  containing  copies  of  the  re-  SickavdHukt 
turns  made  by  the  officers  of  persons  who  have  died  on  board  of  king^s  ^'''^'^ 
ships,  is  evidence  of  the  deaths  of  seamen.  (12) 

The  Sound  List,  containing  the  account  of  the  arrival  of  ships  there,  is  Sound  List. 
not  evidence  of  that  fact  (13) 

The  entry  in  the  South  Sea  Company's  books  of  the  minutes  of  a  licence  South  Ska 
granted  by  them,  is  admissible  in  evidence,  as  being  a  declaration  adverse  ^^^^^^' 
to  their  interest,  without  calling  as  a  witness  the  officer  who  made  the 
entry.  (14) 

Laws  which  concern  the  king,  the  public,  spiritual  persons,  officers  in  Statutis. 
general,  and  traders,  are  public  acts.  (15) 

(1 )  Gilb.  £▼.  86.     S  Bac.  Abr.  Evidence  ( 10)  Glotsop  v.  P6U,  3  M.  &  S.  175. 

(F.)»  851.  (11)  rer  Lord  Ellenborough,  ibid.  177. 

(8)  Dig.  S98.      Green  ▼.  Prmide,  1  Mod.  (12)    WaUacey.Cook,5'E^.  N.  P.  C.  117. 

117.  (13)  RcberU  v.  EddingUm,  4  ibid.  88. 

(S)  Dance  ▼.  iZoftfon,  M.  &  M.  894.  (14)  Hodgton  t.  Fvttarton,  4  Taunt.  787. 

(4)  StiOy.  Haiford,4Camit.n.  (15)  3   Bac.  Abr.  Eyidence  (F.),  849. 

(5)  CarUle  ▼.  Parkine,  oor.  Abbott  C.  J.,  Gilb.  £▼.  39, 40.  Runnington's  Hale,  Hist. 
'Westminster  Sitt.  after  M.  T.  1888,  eit  8  of  Com.  Law,  15,  16.  Pkytieiant  {C^Uesfe 
SUrk.  Ev.  721.  of)  v,    Harrinon,  M.  &  M.  191.    Brett  v. 

(6)  fFoMiro^, 9. f.  T.9R2Zuimt, 6 Taunt  19.  ^ea^,  ibid.  421.  8  Saund.  155.  (a.)  Sammd 

(7)  0!omptoMV.C%aju&M,4£sp.N.P.C.18.  ▼.  Evane,  2  T.  R.  575.  .  Trdaumy  {BarL) 

(8)  8  Taunt.  267.  ▼.    Winchieter  (Biehop   of),    1   Burr.  224. 

(9)  Lathow  T.  Earner,  2  Hen.  Black.  437.  Phillipps'  £v.  610. 
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ErncT  AN9  Public  statutes  are  binding  upon  every  subject ;  the  judges  are  bound  to 

Pftoop  OF  ^1^^  judicial  notice  of  their  contents ;  the  printed  statute,  being  in  thetuy, 

Etidsncx.  only  used  to  refresh  the  memory  of  the  court :  every  subject  is,  m  judg- 

P  bU  «ut  te>  "*®"*  of  law,  privy  to  the  making  of  them,  and  supposed  to  know  then; 

defined.  ^^^  passing  of  an  act  of  parliament  is  a  public  proceeding  in  all  its  stagey 

Judges  bound  and  when  the  act  is  passed,  it  is,  in  the  contemplation  of  law»  the  act  of  tbe 

to  take  judicial  ^^ole  body  of  the  kingdom. 

notice  of  their  *'  ° 

contents.  Under  these  principles,  a  preamble  to  an  act  of  parliament,  reciting  tbe 

existence  of  outrages,  and  making  provision  against  them»  is  admissible  to 

prove  an  introductory  averment  in  an  information  for  a  libel,  that  diras 

acts  of  outrage  had  been  committed.  (1) 

Allegation  of  a       Aa  allegation  of  fact  in  a  public  statute  is  not  conclusive.    Thii8,al- 

fact  in  a  public   though  Gateshead  was  named  as  a  corporation  in  the  schedule  to  tk 

statute  not  con-   »*t.-t>«  a  »  «         ,  i  i.ij 

elusive.  Municipal  Reform  Act,  proof  was  allowed  to  shew,  that  it  had  never  ex- 

isted as  a  municipal  corporation.  (2) 
Stat  41  Geo.  s.       By  stat  41  Geo.  3.  c90.  8.9.,  the  statutes  of  England  and  of  Gitit 
c.  90.  a.  9.         Britain,  printed  and  published  by  the  king's  printer,  are  made  ooncimft 

evidence  in  the  Irish  courts ;  and  the  statutes  of  Ireland,  \>rior  to  the  unkiii 

so  printed  and  published,  are  made  in  like  manner  evidence  in  any  eooitii 

Great  Britain. 

Incorrect  print       The  printed  statute  is  in  theory  only  used  to  refresh  the  memory  of  tiie 

ofthesutute.     ^ourt,  and  if  it  be  incorrectly  printed,  the  court  will  be  guided  by  the 

parliament  rolls.  (3) 
Private  statutes      Laws  which  relate  to  the  nobility  only,  or  to  the  spiritual  lords,  or  ptf- 
defined.  ticular  places,  or  particular  trades,  are  private  acts.  (4) 

Mode  of  prov-        The  mode  of  proving  a  private  act  of  pariiament  is  by  ezemplificitHNi 
'"S*  under  the  great  seal  (5),  or  by  an  examined  copy  compared  with  the  fM^ 

liament  roll ;  but  if  a  private  act  contain  clauses  of  a  public  nature,  tlieo 
the  act,  as  far  as  those  clauses  are  concerned,  is  regarded  as  a  public  act 
Thus,  where  a  clause  relating  to  a  public  highway  occurred  in  a  priv>^ 
enclosure  act,  it  was  held  by  Mr.  Justice  Holroyd  to  be  proveable  io  the 
same  way  as  a  public  act.  (6)  So,  also,  if  a  private  statute  be  afterwsrdi 
recognised  in  a  public  act,  it  will  be  judicially  noticed.  (7) 

Where  an  act  for  the  regulation  of  the  affiedrs  of  an  insurance  compftoj 
contained  a  clause  directing,  that  it  should  be  deemed  and  taken  to  be  a 
public  act,  and  should  be  judicially  taken  notice  of  as  such  by  all  jadg^ 
justices,  and  others,  without  being  specially  pleaded: — It  was  bold,  tbtf 
the  act  was  sufficiently  proved  for  all  legal  purposes  by  the  production  « 
a  copy  purchased  at  the  office  of  the  king's  printer.  (8) 

(1 )  Rex  V.  Sutton,  4  M.  &  S.  532,  Brett  v.  Bealet,  ibid.  42J.     9  Sauni  ^5> 

(2)  Rex  ▼.  Greene,  6  A.  &  E.  548.     Rex  (a.)    Samuel  v.  Evans,  2  T.  R.  575.    fn"' 
▼.  White,  5  ibid.  613.  lipps'  £v.  610. 

(3)  Rex  T.  Jeffisries,  Str.  446.     Price  v.         (5)  Gilb.  Ev.  10—12. 

HoOit,  1  M.  &  S.   105.     Rex  v.  Newark-        (6)  i2e* v. CTtf^rfy,  cit.  PhiUipps' E»-f^ 

vpon-TVent  (Inhab.    of),    3   B.  &   C.   71.  NeedUr  t.    WincheMter  {Bishop  of),  n**" 

Crooht's  COM,  I  Sbow.  2ia    Rex  y.  WiUianu,  227. 

1  W.  Black.  95.     Chance  v.  Adanu,  1  Ld.         (7)  Samud  v.  Evomm,  2  T.  R  575.    » 

Raym.  77.     Phillipps*  Ev.  61 1 .  Burr.  224. 

(4)  3  Bac.  Abr.  Evidenee  (F.),  249.  (8)  Beaumont  v.  Mountain,  4  M.  &» 
Gilb.  Ev.  39,  40.  Runnington's  Hale^  177.  10  Bing.  404.  Brettv.Beakh'^^ 
Hist,  of  Com.    Iaw,  15,    16.      Fhysidane  M.  421. 

(^CoDege  of)   ▼.   Harriewn,    M .  &  M.  191, 
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In  WbodvMrd  v.  Cotian(l)  it  was  beld>  that  a  local  act,  with  a  clause  Effect  akd 
declaring  it  to  be  a  public  act,  and  that  it  shall  be  taken  notice  of  as  such,   ^^^^  <>' 
without  being  specifically  pleaded,  need  not  be  proved  either  to  have  been  e^idtvck, 

examined  with  the  parliament  roll,  or  to  have  been  printed  by  the  king's - 

printer. 

By  the  ecclesiastical  canons,  an  inquiry  is  directed  to  be  made  from  time  Tbeeuas. 
to  time  of  the  temporal  rights  of  the  clergyman  in  every  parish,  and  to  be 
returned  into  the  registry  of-  the  bishop :  these  returns  are  denominated 
terriers  (2) ;  and  they  are  considered  as  public  documentary  evidence, 
because  they  are  admissions  by  persons  who  stood  in  a  degree  of  privity 
with  the  parties,  between  whom  they  are  sought  to  be  used :  therefore  a 
terrier  is  never  admitted  for  a  parson,  unless  it  be  signed  by  a  church-i  ' 
warden ;  or,  if  the  churchwardens  are  nominated  by  him,  by  some  8ub-» 
stantial  inhabitants  of  the  parish.  (3) 

Terriers  are  admissible  in  suits  between  a  vicar  and  impropriator  (4) : 

and  a  terrier,  although  not  signed  by  the  impropriate  rector,  nor  by  any>  Terrier  not 

person  for  him,  is  evidence  aeainst  him  as  to  tithes  due  to  him  in  the  f»gnedbyth© 

,  -    ,^^  °  impropriate 

parish.  (5)  rector. 

A  valuation  of  tithes  made  by  a  surveyor  at  the  instance  of  the  rector^ 
with  reference  to  certainr  nooney  payments  reputed  to  have  been  always 
made  in  lieu  of  such  tithes,  is  not  evidence  to  fix  the  rector  with  ao 
acknowledgment  of  such  money  payments,  unless  it  be  distinctly  proved', 
that  the  surveyor  was  expressly  required  by  the  rector  to  make  the  valu*. 
ation  with  reference  to  such  payments.  (6) 

Terriers  are  not  documents  of  such  conclusive  authority,  as  to  exclude  all  Terriers  are 
other  evidence,  tut  are  to  be  construed  and  explained  by  the  usage  proved,  "oj  «>nclii«ive 
rejecting  the  subject-matter  to  whieb  they  refer  (7);  and  the  evidence 
afforded   by  the   ecclesiastical  and  parliamentary  surveys,  either  for  or 
against  a  modus,  is  entitled  to  very  little  weight  (8) 

The  bishop's  registry  is  the  proper  place  of  custody  for  the  sequestrator's  Place  of  de- 
receipts,  accounts,  &c.  with  reference  to  their  admissibility  as  legal  evi-  P^^^* 
denee^  in  questions  ef  disputed  right  to  tithes  (9) ;  and  when  the  defendant 

(1)  1  C.  M.  &  R.  44.      6  C.  &  P.  491.  should  be  evidence.     It  was  then  objected, 

4  Tyrw.  689.     Rex  v.  Shaw,  12  East,  479.  that,  in  such  eases,  it  was  necessary  to  prove,                ^ 

In  Breit  v.  Beala  (M.  &  M.  420. )  it  was  that  the  act  produced,  was  in  fact  printed  by 

held,  that  an  act  of  parliament,  private  in  its  the   king's  printer ;  and,  to  meet  this  ob. 

nature,  was  not  made  admissible  in  evidence  jection,    the    present   form  of  clause   was 

against  strangers,  by  a  clause  declaring  **  that  adopted." 

it  shall  be  darned  and  taken  to  be  a  public  (2)  Phillipps*  £v.  603. 

act,  and  shall  be  judicially  taken  notice  of  (3)  Bull.  N.  P.  248.       Earl  (Clerk)   v. 

without  being  specially  pleaded."  Lewis,  4£sp.  N.  P.  C  3.,  vide  etiam  Bfytton  v. 

Upon  this  case  Lord  Lyndhurst  in  Wood-  Harris,  S  Price,  19.    As  to  imperfect  terriers, 

ward  V.  Cotton  (I  C.  M.  &  R.  47. )  is  reported  and  when  they  may  be  used,  vide  IlHngworth 

to  have  said,  **  The  case  of  Brett  v.  Beales  v.  Leigh,  4  Gwill.  1615.     Atkins  v.  Drake, 

has  been  much  misconceived.    It  is  certainly  M*Clel.  &  Y.  214.     Bertie  v.  Beawnont,  2 

not  well  reported;  but  I  think  that,  upon  Price, 310.  Maddisony.Nviiaa,  6 Bing. 226, 

the  whole  scope  of  it.  Lord  Tenterden  meant  I\)tts  v.  Durant,  3  Anst  796. 

to  rule  the  same  law,  that  is  decided  in  Beau-  (4)  Ptitts  v.  Durai^  3  Anst.  796.     JlKng- 

mont  V.  Mountain.     The  history  of  the  law  worth  v.  Leigh,  4  Gwill.  1615. 

with  regard  to  the  proof  of  private  acts  of  (5)  FoUs  v.  Durant,  3  Anst.  795. 

parliament  is  this:  originally  they  were  re-  (6)  Bertie  v.  Beaumont,  2  Price,  310. 

quired  to  be  proved  by  a  copy  eiamined  with  (7)  Atkins  v.  Drake,  M'CleL  &  Y.  214. 

the  parliament  roll.     To  avoid  this  inconve-  (8)  Ibid. 

nienee,  a  clause  was  usually  inserted,  declar-  (9)  Pulley  {Clerk)  v.  SUton,   12  Price, 

ing  that  a  copy  printed  by  the  king*s  printer  625. 
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in  a  tithe  suit  offered  in  evidence  a  receipt,  purportitig  to  be  a  reodpt  from 
one  B.  to  one  A.  fifty  years  before,  without  shewing  who  B.  wa%  or  where 
the  paper  had  been  kept,  it  was  rejected.  (1) 

The  proper  repositories  for  terriers,  in  order  to  make  them  evideDoe, 
are  the  bishop's  register  office  (2),  the  registry  of  the  archdeacon  of  tk 
diocese  (3),  or  the  parish  cliest(4);  but  a  paper,  purporting  to  be  a 
terrier,  found  in  the  charter  chest  of  a  college,  which  had  property  in  the 
parish,  is  considered  inadmissible  to  disprove  a  modus,  (5) 

But  terriers  have  been  admitted  in  evidence,  though  not  coming  from 
the  "  proper  repositories,"  where  there  appeared  to  be  a  proper  conneetion 
between  the  terriers  and  the  place  where  they  were  found.  Thus,  a  terrier 
found  in  the  registry  of  the  dean  and  chapter  of  Lichfield,  was  admitted  in 
evidence  against  a  prebendary.  (6) 

A  book  from  the  registry  of  Lincoln,  containing  inter  alia  what  were 
called  copies  of  endowments  of  certain  vicarages,  was  received  as  evidence 
of  an  endowment  of  a  vicarage  in  Northamptonshire.  (7) 

A  copy  from  the  parish  registry,  if  the  original  cannot  be  found,  is  efi- 
dence.  (8) 

An  entry,  purporting  to  be  a  terrier,  in  an  old  book  called  a  ^uiA 
register,  produced  from  an  iron  chest  in  the  vicarage-house,  of  which  the 
only  key  was  kept  by  the  vlear,  and  accompanied  by  other  suspicious  cir- 
cumstances, was  admitted  in  evidence  at  Nisi  Prius,  and  left  to  the  jury  to 
receive  its  due  weight,  but  was  found  by  them  not  to  be  authentic,  and 
therefore  rejected  by  the  court  (9) 

Where  the  custody  of  terriers  is  merely  private,  and  unconnected  witii 
tlMi  subject-matter,  such  terriers  cannot  be  received  as  evidence.  (10) 

An  instrument,  purporting  to  be  an  endowment,  without  a  seal  reinsiD* 
ing,  and  another,  purporting  to  be  an  inspeximus  of  the  former,  under  the 
seal  of  the  ordinary,  were  rejected  as  coming  out  of  private  hands,  uaeoi* 
nected  with  the  matter  in  dispute.  (11) 

In  Richardson  v.  Anderson  ( 12),  the  counsel  on  the  part  of  the  defeodaot 
proposed  to  give  in  evidence —  a  book  purporting  to  be  a  coUectioD  of 
treaties  concluded  by  America,  and  published  by  the  authority  of  the  Ame* 
rican  government;  and  to  prove  by  the  American  minister  resident  at  this 
court,  that  the  book  produced,  wfts  the  rule  of  his  conduct,  as  an  equi- 
valent to  a  regular  copy  from  the  archives  in  Washington  ;  but  Lord  EUes- 
borough  rejected  the  evidence,  and  held,  that  it  was  necessary  to  ha^e  > 
copy  examined  with  the  archives. 

In  an  action  of  ejectment  against  a  schoolmaster,  removed  by  senteooe 
of  the  trustees  of  the  school  (such  power  being  vested  in  them)  for  mi^ 
behaviour,  it  was  held,  that  it  was  not  necessary  for  the  lessors  oi  the 


(1)  Manby  ▼.  CvrtUy  1  Price,  225. 

(2)  Armstrong  v.  Hewitt^  4  ibid.  216. 
Atkint  V.  Hatton,  4  Gwill.  1406.  MiUer  v. 
Foaterj  2  Anst  S87.  n. 

(3)  Armstrong  v.  Hewitt,  4  Price,  216. 
Potts  V,  Durant,  4  Gwill.  145«.  1454.  3 
Anst.  789. 

(4)  Armstrong  v.  Hewitt,  4  Price,  216. 

(5)  Atkins  ▼.  Hatton,  4  GwiU.  1406. 

(6)  Wi&r  V.  l^o»*er,  4  Gwill.  1406.  Phil- 
lipps*  Ev.  644.,  vide  etiam  T^ker  v,  WiU 


kins,  4  Sim.  24 1 .  Madison  v.  T^ttaM,  €  Bifl^- 
226. 

(7)  Leonard y.FranUiH,4Vne^^^-*^ 
▼ide  HaUe  v.  Eyston,  ibid.  417.  iW*«  ^• 
Freeman,  ibid.  420. 

(8)  Armstrong  ▼.  Hewitt,  4  Price,  216. 

(9)  Atkins  V.  Drake,  M^Clel.  &  Y-  S'^- 
(It)  Potttv.i)tiranf, 4 G will  145a  Jthsi 

▼.  Drake,  M*Clel.  &  Y.  214. 

(11)  Flotts  Y.  Durant,  S  AiOt.  19S. 

(12)  1  Camp.  65.  (a.) 
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plaintiff  to  prove  the  grounds  of  the  sentence,  and  that  it  was  not  competent  Epfkct  and 
for  the  defendant  to  disprove  them.  ( 1 )  ^'''^^ "" 

The  valor  beneficiorum^  or  Pope  Nicholas's  taxation,  is  admissible  to  prove  Eviobncs. 
the  rate  and  value  at  which  the  persons  employed  in  that  taxation  estimated  :z        T 
the  ecclesiastical  benefices.  (2)  cioII^m,  or'"" 

A  new  valor  beneficiorum  was  made  (26  Hen.  8.)  by  virtue  of  commis-  Po^«  Nicho- 
sions  under  the  great  seals,  and  the  surveys  under  these  commissions  are  ]^tiok.  ^^' 
admissible  to  prove  the  value  of  the  first-fruits  and  tenths  of  ecclesiastical 
foundations  at  that  period,  but  they  are  not  conclusive  respecting  such 
questions.  (3) 

A  verdict  (4')  is  not  evidence  without  producing  the  judgment,  or  an  ex-  Verdict 
amined  copy,  for  perhaps  the  judgment  was  arrested,  or  a  new  trial  (P^oo'^^")* 
granted  (5) ;  but  the  rule  does  not  hold,  where  the  trial  was  upon  an  issue 
out  of  Chancery,  for  there  the  decree  is  evidence,  t}iat  the  verdict  was  satis- 
factory. (6)  But  the  production  of  the  poHea  without  the  judgment  is 
evidence  to  shew  the  fact,  that  there  was  a  trial  between  the  parties (7),  and 
the  amount  of  the  damages.  (8) 

Old  entries  in  vestry  books  are  evidence  to  prove  an  averment  in  an  in-  Vkstrt  Books. 
dictment  for  libel  (9),"  or  in  cases  where  reputation  would  be  sufficient  (10); 
aad  entries  in  a  parish  register  respecting  the  application  of  sums  of 
money  (11),  the  total  of  which  was  in  the  handwriting  of  a  deceased 
vicar,  are  evidence.  (12) 

Extracts  from  the  register  of  the  bishop  of  the  diocese  prove  the  parochial 
electoral  rights ;  so,  also,  entries  of  vestry  meetings  at  which  the  rector  was 
present  (13) 

Old  entries  in  the  vestry  books  of  a  parish  are  not  evidence  to  shew 
the  right  of  election  to  a  parish  office  to  be  in  the  parishioners  and  rector^ 
when  it  did  not  appear,  whether  the  incumbent  was  present  at  the  meeting 
to  which  they  related.  (14) 

But  an  entry  in  a  vestry  book,  stating  that  A.  was  duly  elected  treasurer 
of  the  parish  at  a  vestry  duly  held  in  pursuance  of  notice,  is  evidence  of 
such  election  and  its  regularity  (15)  ;  but  it  must  appear  on  the  entry,  or 
aHundey  that  the  meeting  was  duly  convened  after  proper  notice.  (16) 

On  the  question,  whether  a  place  is  parcel  of  a  certain  parish,  old  entries 
made  by  a  churchwarden  in  a  book,  by  which  he  does  not  charge  himself, 
but  in  which  he  merely  makes  statements  relative  to  repairs,  &c.  done  to  a 

(1)  Doe  ▼.  Haddon,  Doug.  320.  (9)  Rex  v.  Martin,  2  Camp.  100. 

(2)  Btdieny,  Miehd {Clerk),  2  Price,  477.         (10)  Price  y.  Littlewood,  3  ibid.  288. 

(3)  Drake  ▼.  Smyth^  5  ibid.  377.    BtiUen         (11)  Penpal  v.  NichoUon,  Wightw.  63. 

V.  Michd,  4  Dow,  324.  (12)  Under  an  issue  to  try  the  boundaries 

(4)  Anti,  1661.  tit.  Judoiukt.  of  a  parish,  papers  handed  over  to  the  pre- 

(5)  PitUm  ▼.  Walter,  Str.  162.  Fither  v.  sent  incumbent  by  the  representative  of  his 
JTiteAtM^niMm,  Willes,  367.  Bull.  N.  P.  234.  predecessor,  as  papers  belonging  to  the  parish 
Olive  V.  Gwin,  Hardr.  118.  found  in  the  late  incumbent's  possession,  are 

(6)  Montgomery  v.  Clarke,  3  Bac.  Abr.  evidence.  Earl  {Clerk)  v.  Lewie,  4  Esp. 
Evidence  (F.),  260.  Bull.  N.  P.  234.    Gar-  N.  P.  C.  1.     Harrison's  Ev.  79. 

land  V.  Scoonet,  2  Esp.  N.  P.  C.  649.  (IS)  Hartley  v.  Cook,  5  C.  &  P.  441.     9 

(7)  PUttm  v.  Walter,  Str.  162.     Barnard.     Bing.  728.     3  M.  &  Sc.  230. 
243.     Rex  v.  Browne,  M.  &  M.  315.,  vide         (14)  Ibid. 

ffarrap  v.  Bradshaw,  9  Price,  359.  Fisher  v.         (15)  Rex  v.  Martin,  2  Camp.  100.  Hartley 
Kitehingman,  Willes,  367.  v.  Cook,  5  C.  &  P.  441. 

(8)  FoMter  v.  Compton,  1  Stark.  365.  (16)  Hyeham  v.  Forster,  5  M.  &  R.  277. 
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chapel  in  the  parish  church,  alleged  to  belong  to  the  place  in  question,  are 
not  evidence.  (1) 

An  entry  in  a  book  kept  in  a  parish  chest,  is  not  evidence  for  the  parish 
of  a  certificate.  (2) 

Where  founders  of  colleges,  or  persons  creating  any  trust,  confer  os 
certain  individuals,  whether  visitors  or  trustees,  the  exclusive  power  of  (fc- 
termining  the  rights  of  persons  seeking  a  benefit  under  the  donatioa  or 
trust,  the  courts  of  common  law  receive  the  determinations  of  the  visiton 
or  trustees  as  the  criterion  of  the  rights  of  the  parties :  thus,  a  mandamui 
to  restore  the  fellow  of  a  college  will  not  be  granted  (3) ;  a  senteoce  of 
deprivation  by  the  visitor  of  a  college,  acting  within  the  limits  of  hii 
visitorial  jurisdiction,  has  been  held  to  be  conclusive  (4) ;  and  a  sentaw 
of  expulsion  of  a  member  of  a  college  by  the  master  and  fellows  is  also 
nnimpeachable.  (5)  But  the  sentences  of  visitors  may  be  impeached  fa 
excess  of  jurisdiction  (6),  although  the  sentence  will  not  be  impeacbed  for 
informality  or  irregularity.  (7) 

If  the  writ  have  been  returned  it  is  a  record,  and  should  be  proved  in  tte 
same  manner  as  any  other  record ;  if  not  returned,  the  original  should  be 
produced. 

When  the  writ  is  mere  matter  of  inducement,  it  may  be  proved  by  tke 
production  of  the  writ  itself  (8)  without  a  copy  of  the  record,  for  po«ihlj 
it  may  not  have  been  returned^  and  then  it  is  no  record ;  but  when  a  recowl 
is  the  gist  of  the  action,  a  copy  from  the  record  is  necessary,  because  thai 
is  the  best  evidence. 

The  production  of  a  writ  with  the  sum  indorsed,  is  evidence  of  the 
amount  for  which  the  arrest  was  made.  (9) 

A  copy  of  the  judgment  rolls  containing  an  award  of  an  ekffU,  and  the 
return  of  the  inquisition,  is  evidence  of  the  elegit  and  inquisition.  (10) 

A  writ  superseding  a  t^mmission,  is  evidence  both  of  the  fact  of  the 
commission  and  of  the  date  of  it  as  recited.  (11) 

To  prove  that  a  writ  issued  in  a  particular  cause,  it  is  not  suffieieat  to 
prove  the  prcecipe  by  the  filazer's  book,  and  to  give  notice  to  the  party  to 
produce  it ;  it  should  be  shewn,  that,  after  the  return,  the  treasury  vu 
searched,  and  no  such  writ  found ;  and  that  it  was  in  the  party's  hands,  who 
had  notice  to  produce  it  (12) 

A  return  to  a  writ  by  a  sheriff,  is  sufficient  proof  of  the  delivery  of  the 

writ  to  him.  (13) 


(1)  Cooke  V.  Sankf,  2  C.  &  P.  478. 

(2)  Rex  V.  Debenham  (Inhab,  of),  2  B. 
&  A.  ]85.,  vide  etiam  Gom  v.  WatUn^on, 
3  B.  &B.  132. 

(3)  Dr.  Widdrington*s  cast,  1  Lev.  28.  Dr. 
Pairick't  case,  ibid.  65.  Rex  v.  New  College, 
2  ibid.  14. 

(4)  PhUips  V.  Bury,  Skin,  447.  1  Ld. 
Rayxn.  5.     2  T.  R.  346. 

(5)  Rex  y.  Grundon,  Cowp.  315. 

(6)  Vide  Rex  v.  Chester  (Bishop  of),  1 
W.  Black.  22. 


(7)  Ely  {Bishop   of)  ▼.   Senti^,  I  ^ 
Black.  85. 

(8)  Bull  N.  P.  234. 

(9)  Brown  v.  Dean,  2  N.  &  M.  317. 

(10)  Ramsbottom  v.  Bwihursi,  SM.  «»• 

565.  . 

(11)  Germs  v.  Great  West  CandCt^ 
M.  &  S.  76.     LedbeUer  v.  Salt,  4  Bifi«.«» 

—626.  p 

(12)  EdnumstoneY.Pknsted,4l£ap.ri'i^'^ 

160. 

(IS)  Fenion^s  case,  hofft,  524. 
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Effect  and 
Proof  of 

DOCUlfENTABY 

IV.  Inspection  of  Documents.     *  Evidehcb. 

1.  Generally.  Inspection  of 

Documents. 

From  Barry  v.  Alexander  (I)  it  appears,  that  in  those  cases  where  the   Generally. 
defendant  would  be  entitled  to  a  bill  of  discovery  for  the  inspection  of  do-  Whenever  paxty 

1         .«  I  A  1  .  t  .        .  'X      /n\  Will  be  entitled 

cuments,  he  will  have  redress  at  law,  without  going  into  equity.  (2)  ^^  ^  l^i^  ^f  jis- 

A  party  cannot  be  compelled  to  produce  evidence  against  himself,  because  coyery,  he  can 
it  would  be  contrary  to  every  principle  of  justice.  (3)    But,  if  the  plaintiff  ^^  '^""^  ** 
be  either  an  actual  party,  or  a  party  in  interest  to  an  instrument  in  the  party  not  corn- 
defendant's  possession,  the  court  will,  if  it  be  necessary,  compel  the  pro-  pelled  to  pro- 
duction of  it,  in  order  to  be  stamped,  or  that  a  copy  may  be  taken,  although  ^^^f  ^J^'^^jf 
the  interest  of  the  party  does  not  appear  except  by  his  own  declaration,  by 
which  he  claims  an  interest  (4)    In  order  however  to  obtain  this  rule,  the 
applicant  must  either  be  an  actual  party  to  the  instrument,  or  a  party  in 
interest  (5)    Where  one  part  only  of  an  indenture  was  executed,  the  court 
compelled  the  defendant,  who  had  possession  of  it,  to  produce  it  for  the 
inspection  of  the  other  party  (6)  ;  for  one  part  only  having  been  executed, 
there  was  an  implied  agreement  by  the  party  who  had  its  possession  to 
produce  it,  and  in  such  a  case  the  court  will  direct  an  inspection,  although 
the  plaintiff  may  require  it,  for  the  purpose  of  discovering  some  defect  in  the 
deed.  (7) 

Where  a  party  produces  his  title  deeds  to  defeat  his  adversary's  claim.  Where  title 
the  court  will  give  the  latter  an  opportunity  of  inspecting  them  (8):  thus,  d^|^^^5n- 
where  a  deed  has  been  produced  and  read  on  a  trial  by  one  party,  the  court  spectionofthem 
will  oblige  him  to  permit  the  other  party  to  inspect  that  deed  in  case  of  a  will  be  ordered, 
new  trial.  (9) 

The  court  will  sometimes  confine  its  order  for  the  inspection  of  a  deed  to  Orders  for  in- 
particular  parts  of  it  (10)  ^^^  L 

And  when  a  party  is  ordered  to  produce  the  documents  which  bear  upon  confined  to  par- 
the  issue,  he  is  not  bound  to  produce  such  parts  of  documents  as  do  not  t»cular  parts, 
relate  to  the  issue ;  but  if  the  applicant  insist,  that  any  thing  material  has 
been  withheld,  the  other  party  must,  in  analogy  to  the  practice  in  the  court 
of  Chancery,  deny  by  affidavit,  that  what  he  withholds  is  relevant  (11) 

It  seems  to  be  a  general  rule,  that  a  court  will  not  compel  a  party  to  dis-  Party  will  not 
cover  his  evidence  before  trial,  by  the  production  of  his  books  or  other  ^  ^J"'*  his  ^ 
private  documents.  (12)     And  the  court  refused  the  application,  where  the  evidence  before 
object  was  to  enable  the  defendant  to  plead  in  abatement  the  non-joinder  of  ^^^' 

(1)  M.T.  25Geo.S.  K.  B. cit, Tidd, 592.     5  M.  &  P.  252.     7  Bing.  400.     a  C.  not 

(2)  Et  vide  etiara  Witter  v.  Cazaieta,  cit.     S.  P.  5  C.  Sc  P.  75. 

ibid.     Goatery.  Nuwndy,  Str.  1130.  (10)  Ramtbottam  v.  Cooper^  2  Chitt.2dl. 

(3)  Per  Abbott  C.  J.  in  Rex  v.  CJiester  If  a  bill  be  filed  for  discovery,  it  is  not  com- 
(  Sheriff  of),l  Chitt.  476.  potent  to  the  plaintiff  to  call  for  all  the  defend- 

(4)  Bateman  v.  PhitUps,  4  Taunt.  161.  ant's  deeds  indiscriminately:  some  specific 
2  Stark.  £v.  412.  deed  or  deeds  should  be  pointed  out,  and  the 

(5)  Taiflor  v.  Osborne^  cit  4  Taunt.  159.  object  of  the  party  calling  for  them  fully 
Lambert  v.  Rogers  4  Meriv.  489.  Jonet  v.  and  clearly  stated.  Shaw  v.  Shaw^  12  Price, 
Jones,  3  ibid.  172.  163. 

(6)  ^lakey  v.  Perter,  1  Taunt  386.  (11)  Clifford  v.  Taylor^  1  Taunt  167.     I 

(7)  King  v.  King,  4  ibid.  666,  Camp.  562. 

(8)  WiUU  v.  Farrer,  2  Y.  &  J.  242.  (12)  2  Stark.  Ev.  413. 

(9)  Hewitt  v.  Pigott,   1  Dowl.  P.  C.  219.  -^ 
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Effxct  akd  parties.  (1)  In  another  case  the  court  refused  a  motion  for  the  inspection 
DocuMSMTAET  ^^  ^^^  ^^^^  ^^  cxchangc  on  which  the  action  was  brought,  and  for  impooDd- 
EviDENCK.  ing  it  in  the  hands  of  the  prothonotary,  on  a  suggestion  of  its  being  a 

forgery  ;  for  this  is  matter  of  defence  on  the  trial.  (2) 
Inspection  will       When  the  applicant  is  neither  an  actual  party  to  the  instrument,  nor  & 
whenrthe'*         party  in  interest,  the  court  will  not  compel  the  production  of  an  instrument 
plicant  is  not     ^  ^^  stamped.  (3)    Where  an  action  was  brought  on  a  bond,  and  the 
interested  defendant,  on  a  suggestion  of  forgery,  mored  that  it  might  be  examined  in 

the  hands  of  the  plaintiff  by  an  officer  from  the  stamp  office,  the  court  re- 
fused the  application,  since  it  might  be  the  means  of  convicting  the  ptrtj 
of  a  capital  felony.  (4)  And  where  each  party  has  his  own  part  of  the 
instrument,  the  court  will  not  compel  the  defendant  to  produce  his  part  or 
copy  ;  and  if  the  plaintiff  lose  the  bond  on  which  the  action  is  brought,  the 
court  will  not  compel  the  defendant  to  produce  his  copy.  (5) 

If  an  information' be  iled  by  the  attorney  general  against  an  officer  of 
the  East  India  Company  on  charges  of  delinquency  in  India,  founded  apoo 
the  report  of  a  board  of  inquiry  in  that  country,  the  defendant  has  no  right 
to  an  inspection  of  that  report.  (6) 

In  an  action  by  an  attorney  for  his  work  and  labour  as  such,  against  a 
corporation  of  which  he  was  a  burgess,  the  court  refused  to  grant  him 
inspection  of  the  books  of  the  corporation.  (7) 

Inspection  was  refused  to  a  plaintiff  in  replevin,  of  a  deed  to  which  he 

was  no  party — the  deed  being  an  assignment  to  the  avowant  of  the  ^ere^ 

sion  of  the  demised  premises.  (8) 

Insufficiency  of      Where  one  part  only  of  an  indenture  of  apprenticeship  was  executed  h^ 

affidavit  ii^g  plaintiff  and  defendant,  and  sworn  to  be  in  the  possession  of  the  latter: 

—  It  was  held,  on  a  notice  given  by  the  plaintiff  to  produce  it,  that  an 
affidavit  of  the  defendant^  stating,  that  he  had  no  such  indenture  in  his  pos- 
session, «nd  that  he  had  not  divested  himself  of  it,  nor  destroyed  it,  and 
that  he  .did  not  know  in  whose  possession  it  was,  or  what  had  become  of  it, 
was  insufficient,  because  he  should  have  stated,  that  it  never  existed,  that  be 
had  never  possessed  it,  or  that  he  had  not  been  enabled  to  find  it.  (9) 
DocHMKNTs  IN  In  Kinff  V,  Chester  (Sheriff  of)  (10)  Chief  Justice  Abbott  said,  "  The  or- 
TUK  Possession-  (jjjnary  case,  where  the  court  allows  a  party  to  inspect  documents  in  the  hands 

of  a  third  person,  is  that  in  which  the  party  called  upon  is  the  trustee  for  the 
applicant.     Those  cases  are,  not  where  the  documents  come  originallj  into 
the  trustee's  hands  for  his  own  benefit,  but  for  the  benefit  and  advantage  of 
the  party  desiring  to  see  them." 
Stakeholders.  Thus,  where  the  defendant  was  a  stakeholder,  the  court  ordered  hini  io 

give  the  plaintiff,  at  his  expense,  a  copy  of  the  articles  for  Epsom  races, 

and  to  produce  the  same  at  the  trial.  (11)     So  where  an  action  is  brought 

Sbip*s  articles,    by  a  sailor  for  his  wages  on  ship's  articles,  against  the  captain  in  vhose 

custody  they  are,  it  seems  that  under  the  equity  of  the  stat.  2  Geo,  ^ 

(1 )  Beale  v.  Bird,  2  D.  &  R.  419.  '  (8)  Browne,  Rose,  6  Taunt  883.* 

(2)  Hildyard  v.  Smith,  1  Bing.  451.  (9)  Cooke    v.    TannoeB^   1  Moore,  4fi5. 

(3)  Taylor  v.  Oshome,  cit.  4  Taunt.  159.  S.  C.    not    S.  P.   2  ibid.   513.    8  Tsiat 

(4)  Chetwynd  v.  MameU,  1  B.  &  P.  271.  131. 

(5)  Street  v.  Brown,  6  Taunt.  302.  (10)  1  Chitt.  478. 

(6)  Rex  V.  Holland,  4  T.  R.  691.  (11 )  Tidd,   592.      Gracewoed  ▼. 

(7)  Steven*   v.    Berwick    {Mayor   of),   4  Barnes,  439. 
Dowl.  P.  C.  277      1  H.  &  W.  51 7. 
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c  S6.  s.  8.9  the  defendant^  if  required,  must  produce  and  give  a  copy  of  the  ^mcr  and 
articles.  ^^^^  ^' 

DOCUMENTARY 

If  ooe  part  of  a  deed  be  executed  by  the  plaintiff  alone,  but  remains  in  Evidence. 

the  possession  of  the  defendant's  attorney,  the  court  of  Common  Pleas  will  ~ r 

order  the  latter  to  give  an  inspection  and  copy  of  it  to  the  plaintiff;  and  ^^e  possession 
the  affidavit  for  such  inspection  need  not  set  out  the  plaintiff's  cause  of  of  attorneys  or 
action.  (1)  *«««>*«• 

Where  an  agreement  for  a  lease  was  in  the  hands  of  an  attorney,  and  it 
was  doubtful,  whether  he  acted  as  attorney  for  both  the  parties  to  the  agree- 
ment in  drawing  it  up,  the  court  allowed  one  of  the  parties  to  inspect  and 
take  a  copy  of  it.  (2) 

Where  certain  books  of  the  plaintiff  had  come  into  the  defendant's  pos- 
session as  his  agent ;  and  the  plaintiff  was  desirous  of  inspecting  them ;  the 
court  ordered  the  defendant  to  allow  an  inspection,  but  would  not  order  him 
to  deliver  them  up.  (3) 

The  court  will  not  on  motion  compel  a  person  not  a  party  to  the  suit  to  Where  the 
produce  for  inspection  a  deed^  which  he  holds  as  a  mere  trustee,  where  the  ^^^^  7?\P°' 

compel  delivery 
individual  praying  the  inspection  is  not  an  executing  party  to  the  deed,  for  inspection. 

though  he  claims  to  be  interested  in  it,  and  though  he  may,  by  operation  of 

law,  be  affected  by  it  (4) 

Nor  will  the  court  exercise  their  authority  in  this  respect  over  an  attorney, 
where  the  deed  has  not  eome  into  his  hands  by  virtue  of  his  professional 
character.  (5) 

Where  a  deed  of  assignment  was  deposited  in  the  hands  of  A.  as  a  se- 
curity for  money  lent,  he  is  not  bound  to  produce  it  on  an  application  by 
the  assignor  in  an  action  between  the  latter  and  a  third  person.  (6) 


2.  Records  of  Courts. 

A  party  to  a  proceeding  has  usually  a  right  to  an  inspection  of  re-  Records  or 
cords  when  it  is  necessary  for  the  purposes  of  a  civil  suit.     Where  the  Courts. 
plaintiff  had  been  sued  in  the  London  court  of  conscience,  and  taken 
in  execution,  for  which  he  brought  an  action  of  trespass,  the  court  granted 
a  rule,  that  he  should  be  at  liberty  to  inspect  the  books  of  proceedings,  so 
far  as  they  related  to  the  cause  against  himself.  (7)     And  in  an  action  for  Examinations 
malicious  prosecution,   where  it  was  requisite,  in  order  to  support  the  b«fo'«  J««^ices 
action,  that  the  plaintiff  shbuld  have  copies  of  the  examinations  before  the 
justices,  and  of  the  warrant  on  which  he  was  apprehended,  the  court  granted 
a  rule  for  an  inspection,  and  copies,  and  directed  that  the  originals  should 
be  produced  at  the  trial.  (8) 

(1)  Morrow  v.  Saunderty  3  Moore,  671.         (7)   WiUon,  v.  Roger*,  Str.  1942. 

1  B.  &  B.  318.  (8)  Tidd,  593.     Rex  v.  Smith,  Str.  126. 

(2)  Exp.  Bretter,  1  H.  &  W.  212.  TVelch  v.  Rieharda,  Barnes,  468.     Herbert  ▼. 
(S)  JoiuM  V.  Pdlmer,  4  Dowl.  P.  C.  447.        Athbumer,   1    Wils.    297.     Rex  ▼.    Chetter 

(4)  Cocke  V.  Naeh,  3  M.  &  Sc.  164.     9     (Skenff  of^,  1  Chitt  479.     Rex  v.  PumeU 
Bing.  723.  ( Vice-chanceUor  of  Oxford),    1   Wils.   239. 

(5)  Ibid.  Edwards y.Vesey,  R.  T.  H.  128. 

(6)  Sehlencker  ▼,  Moxey,  1  C.  &  P.  178. 
5  D.  &  R.  747.     3  B.  &  C.  789. 
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DOCUMXMTAftT 
EVXDXNCE. 

Books  of  ses- 
sions. 

County  rates 

Record  of  ac- 
quittal. 

CoitPORATIOV 

Books. 

Stat  32  Geo.  3. 
c.  58.  8.  4. 


Skat.  3  Geo.  3. 
c.  15. 


Corporators 
have  the  right 
of  inspection, 
but  not  stran- 
gers. 


Questions  re- 
lating to  tolls. 


Debt  under  a 
bye-law. 


Customs. 


The  books  of  quarter  sessions  have  been  considered  as  public  books, 
^('hich  every  one  has  a  right  to  inspect  (1) 

And  the  court  has  granted  a  fnandamus  for  the  inspection  of  coimtj 
rates.  (2) 

But  upon  an  indictment  for  felony,  it  is  not  usual  to  grant  a  copy  of  there- 
cord  of  acquittal,  where  any  probable  cause  for  the  prosecution  ex]sted.(3) 


S.  Corporation  Books, 

By  Stat  32  Geo.  3.  c  58.  s.  4>.,  the  officer  having  the  custody  of  corporation 
records  is  to  permit  any  member  thereof,  to  inspect  the  book  of  admisuon 
ctf  freemen  under  a  penalty  of  100/. 

The  stat.  '32  Geo.  3.  c.  58.  does  not  bind  an  officer  of  a  corporation, 
having  the  custody  of  the  records,  to  permit  any  member  of  the  corporation 
to  inspect  the  order  for  the  admission  and  swearing  in  of  the  freemeD,  &c. 
of  the  corporation  ;  and  therefore,  where  the  town  clerk  offered  to  permit 
an  inspection  of  the  entries  made  upon  stamps  of  the  admission  and  swear- 
ing-in of  burgesses,  but  refused  an  inspection  of  the  common  council  book, 
in  which  it  was  usual  to  enter  the  order  for  the  admission  and  swearing-in 
of  the  burgesses:  — It  was  held,  that  he  did  not  thereby  incur  a  penalty. (4) 
And  persons  empowered  by  stat.  3  Geo.  3.  c.  15.  to  inspect  the  entries  of 
freemen,  have  a  right  to  inspect  all  books,  papers,  &c.  in  which  the  ad- 
missions of  freemen  are  entered.  (5) 

With  respect  to  a  member  of  a  corporation,  the  corporate  books  are 
public  books ;  they  are  common  evidence,  which  must  of  necessity  be  kept 
in  some  one's  hands,  and  then  each  individual  possessing  a  legal  interest  in 
them,  has  a  right  to  inspect  and  to  use  them  as  evidence  of  his  rights;  but 
with  respect  to  a  mere  stranger,  unconnected  in  interest,  such  books  are  to 
be  considered  as  the  books  of  a  .private  individual,  and  no  inspection  can 
be  compelled.  (6) 

Thus,  in  Bristol  v.  Visger  (7),  whicTi  was  an  action  for  tolls  due  to  » 
corporation,  it  appeared,  that  the  defendant  had  acquired  the  character  of  a 
corporator  after  the  cause  of  action  arose,  but  before  trial ;  when  it  was 
held,  he  had  no  right  to  inspect  the  corporation  books,  and  must  still  be 
considered  as  a  foreigner  quocui  this  action. 

But  In  a  suit  by  the  city  of  London,  the  defendants  obtained  an  order  to 
inspect  the  city  books  and  their  bye- laws  (8);  and  in  an  action  of  debt  for 
a  penalty  under  a  bye-law,  the  defendant  was  allowed  an  inspection  of  the 
bye-law,  and  of  the  corporation  books ;  for  as  the  law  was  made  for  tite 
public  good  of  the  residents,  the  defendant  could  not  be  regarded  as  a 
stranger.  (9) 

Inspection  has  been  ordered  of  the  books  of  a  corporation  in  a  case, 
where  a  custom  was  in  question.  (10) 


(1)  Herhert  v.  Athhumery  1  Wils.  297. 

(2)  Rex  V.  Leicestershire  {Justices  of),  4 
B.  &  C.  891. 

(S)   Groenvd^  y.BvrreJl,  1  Ld.  Rayin.253. 

(4)  Davies  v.  Humphreys,  3  M.  &  S.  223. 

(5)  Schuldam  v.  Bunniss,  Cowp.  192.,  vide 
1  Stephens's  Corporation  Acts,  2d  ed.  455 — 
461. 


(6)  SotOhampttm  (Mayor  of)  v.  Cnn« 
8  T.  R.  590.  Hodges  v.  Atlas,  3  WiU.  398. 
1  Stephens's  Corporation  Acts.  2ded.  455-- 
461. 

(7)  8  D.  &  R.  434. 

(8)  London  ▼.  Thomson,  3  Swaost  36^ 

(9)  Harrison  v.  ffilliams,  3  B.  &  C'^  '^-^ 

(10)  Anon,  Ix)flfl,  654. 


EVIDENCE.  1689 

The  court  will  not  grant  an  application  by  meikibers  of  a  corporate  body  Effbct  Avn 

for  a  mandamus  to  inspect  the  documents  of  a  corporation,  unless  it  be  -^^^^'  ^' 

shewn,  that  such  inspection  is  necessary  with  reference  to  some  specmc  dis-  Evidekck. 
pute  or  question  depending,  in  which  the  parties  applying  are  interested. 


and  the  inspection  will  then  only  be  granted  to  such  an  extent,  as  may  be  gj^on."^' 
essential  for  the  particular  occasion.  (1) 

Thus,  where  members  of  a  corporation,  merely  alleging  grounds  on  Improper  con- 
which  they  believed  its  affairs  were  improperly  conducted,  and  the  officers  ^^^  '^^^^' 
unduly  chosen,  and  complaining  of  misgovemment  in  some  particular  in- 
stances not  affecting  the  parties  themselves,  or  any  matter  then  in  dispute, 
applied  for  a  mandamtu  to  the  master  and  wardens  to  allow  them  to  inspect 
and  take  copies  of  all  records,  books,  and  muniments  in  the  possession  of 
the  master  and  wardens  belonging  to  the  company,  or  relating  to  its  affairs, 
the  court  dischai^ed  the  rule  with  costs.  (2) 

So,  likewise,  where  the  defendants  were  sued  by  a  corporation  for  making, 
while  directors,  false  entries  in  the  books  of  the  corporation,  it  was  h olden, 
that  they  were  not  entitled  to  inspect  them ;  at  all  events,  not  without  an 
affidavit,  that  such  inspection  was  necessary  for  their  defence.  (3) 

Pending  an  action  by  a  corporation  for  tolls,  the  courts  will  not  grant  Pending  an  ac- 
leave  to  inspect  the  corporation  books  or  muniments  on  the  application  of  tion  for  bills  by 
the  defendant,  a  stranger  to  the  corporation.  (4)  apection^wiir' 

Rules  of  inspection,  in  cases  of  copyholds,  corporations,  &c  are  never  not  be  granted, 
granted,  but  only  where  civil  rights  are  depending  (5)  ;  for  it  is  an  invari-  In  criminal 
able  rule,  that  in  criminal  cases,  the  party  shall  never  be  obliged  to  furnish  J^^JJ^^not 
evidence  against  himself.  (6)  granted. 


4.  Public  Documents.  Public  Docu. 

MKIITS. 

One  who  has  an  interest  in  any  public  books,  whether  bank,  east  india.  Ecclesiastical 
parish,  or  custom-house  books,  has  a  right  to  inspect  them  when  they  are  <**rters. 
material,  and  to  take  copies  of  them.     Thus,  a  prebendary  may  inspect 
charters,  &c.  of  a  chapter,  in  a  suit  concerning  his  prebend  at  seasonable 
times.  (7)    In  Gety  v.  Hopkins  (8)  an  order  was  made  for  the  production  of 
the  books  of  the  East  India  Company  in  a  cause  between  parties  having  East  India 
stock  there,  since  the  books,  the  court  said,  were  the  titles  of  the  buyers  of  Co™P*ny' 
stock ;  so  the  books  of  the  commissioners  of  the  lottery  and  their  numerical  Commissioners 
lists  are  of  a  public  nature,  and  ticket-holders  may  have  an  inspection  of 
them  by  rule  of  court.  (9) 

An  action  for  negligence  in  effecting  a  purchase  was  brought  against  a  Brokers, 
sworn-broker  of  the  city  of  London,  who  is  bound  to  enter  in  a  book  all 

(1)  Rex  V.  Aferehant  Tailors*  Camp,  (Mas-  (6)  Rex  v.  Wbrtenham,  1  Ld.  Raym.  705. 
Urt  and  Wardens  of),  2  B.  &  Ad.  1 1 5.  Tidd,  595. 

(2)  Ibid.  (7)  rounp  V.  Lynch,    1   W.  Black.  27. 

(3)  Imperial  Gas  Ctmp.  t.  Clarke,  7  Bing.  Gery  y.  Hopkins,  7  Mod.  129.      Warriner  v. 
95.     4  M.  &  P.  727.  GUes,  Str.  954.     Crew,  q,  t  ▼.  Saunders,  ibid. 

(4)  Southampton  (Mayor  of)   v.  Graves,  1005. 

8  T.  R.  590.  (8)  7  Mod.  129.    2  Ld  Raym.  851. 

(5)  Rex    V.    Heydon,    1  W.  Black.  351.         (9)  Vide  etiam  ^'cAfncrfh' v.  5«m*f«<Mf,  cit. 
Rex  ▼.  PumcU  (  Viee'chanceilor  of  Oxford),  I     Tidd,  594. 
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Regiitrjof 
presentation. 


Warden  of  the 
FleeL 


ffabeeu  corjnu 
and  commitiitur. 


Public  offices. 


Canal 


company. 


Pk'Wate  books 
belonging  to 
public  b^ies. 


tontraeii  made  by  hinu    The  court  granted  a  rule  to  compel  the  liroker  to 
prodnce  this  book  to  the  plaintifi;  in  order  that  be  might  take  a  oopy.(l) 

A  bishop's  registry  of  presentation  is  a  public  book ;  asd  a  SMwifa—i 
lies  to  him  to  grant  inspection  of  it,  to  one  cUiming  a  right  to  present  tot 
vacant  livings  though  the  bishop  claim  a  right  to  collate  to  it.  (2) 

In  an  action  against  the  marshal  for  an  escape,  the  court  will  compdAe 
marshal  to  grant  an  inspection  of  the  habeas  carpus  and  commiitiiw.  (S) 

But,  in  an  action  against  the  warden  of  the  Fleet  for  the  escape  of  tpn- 
soner  committed  to  his  custody  in  execution,  it  was  held,  that  the  partj,it 
whose  suit  be  was  committed,  could  not  call  for  an  inspection  of  the  writ  of 
habeas  corpus  and  return  thereto,  or  of  the  committUur ;  nor  was  tk 
warden  bound  to  furnish  copies  of  them,  as  all  the  proceedings  under  whid 
a  prisoner  was  charged  in  his  custody,  were  incorporated  in  the  list  of  eaosei 
under  which  he  was  detained,  and  which  were  deposited  with  the  derirf 
the  papers  of  the  prison.  (4') 

Access  is  not  allowed  to  the  books  of  public  offices,  in  collateral  actkw 
brought  by  persons  who  have  no  interest  in  the  books  (5) ;  and  whea  tk 
disclosure  of  official  matters  would  be  contrary  to  the  public  interest,  tk 
production  of  the  documents  relating  to  such  matters,  cannot  be  ei- 
forced.  (6) 

Where  a  canal  act  provided,  that  <'  proprietors,  landowners,  and  otkn 
interested  in  the  said  navigation,"  should  have  a  right  to  inspect  the  boob 
of  the  company: —It  was  held,  that  a  creditor  by  bond,  was  apenooJD- 
terested  in  the  navigation,  within  the  spirit  of  the  above  enactment  (7) 

But  where  a  canal  act  gave  the  control  over  the  company's  afiatntoa 
committee,  and  authorised  every  proprietor  to  inspect  the  books  in  which 
the  committee  were  directed  to  enter  accounts,  &c.  it  was  held,  that  aw** 
damus  could  not  be  granted  to  compel  the  company  to  permit  a  proprietor 
to  inspect  the  books,  whei*e  there  had  been  no  refusal  by  the  committee, 
although  there  had  been  a  direct  refusal  by  the  clerk  in  whose  possesaoo 
the  books  were.  (8) 

The  East  India  Company  are  not  obliged  to  produce  their  private  boob 
or  letters  (9),  nor  any  private  books  relating  to  the  appointment  of  tkff 
servants  (10) ;  nor  will  the  court  a)low  an  inspection  in  such  cases,  unless  it 
be  material  (II),  nor  the  inspection  and  copying  of  more  than  is  material  to 
the  question.  (12) 

Nor  will  the  production  of  public  books  be  enforced  upon  a  question 
between  parties  who  have  no  interest  in  them : — It  was  held,  that  the  officer 


(1)  Browning  ▼.  Aylwin,  7  B.  &  C.  204. 
9  D.  &  R.  801.,  sed  vide  London  {Mayor  of) 
V.  Brandon^  Holt's  N.P.C.  438.    2  Stark.  14. 

(2)  Finch  ▼.  Ely  {Bithop  of),  2  M.  &  R. 
127.  S.  C.  nom.  Rex  ▼.  Ely  {BUhop  of),  8 
B.  &  C.  112. 

(3)  Fox  y.  Jones,  1  M.  &  R.  570.  7  B. 
&  C.  732. 

(4)  DavieM  v.  Brown,  9  Moore,  778. 

(5)  Crew,  q.  t.  v.  Saunders,  Str.  1005.  1 
T.  R.  689.  n.  Benson  v.  Pbrt,  cit.  1  Wils, 
240.      Crew,  q.  t  ▼.  Blackburn,  ibid. 

(6)  Atherfold  v.  Beard,  2  T.  R,  616. 

(7)  Pontet  V.  Basingstoke  Canal  Comp,  2 
Bin<5.  N.  C.  370.     2  Scott,  543. 

^8)  Bex  ▼.  mUshire  Canal  Comp,  5  N.  & 


M.  344.  So,  although  upon  an  MppikiXi» 
to  the  committee,  they  ^7^9^^ 
consider  of  the  afiplication,  as  it  is  ^J'f^ 
one,  and  inspection  is  afterwards  positi^ 
refused  by  the  clerk.  Ibid.  Brfow  t» 
court  will  grant  a  mandamus,  there  ™**  J* 
a  direct  refusal  by  the  proper  parties  to 
the  act.     Ibid. 

(9)  Shefling  v.  Farmer,  Str.  64«. 

(10)  Murray  ▼.  TkomhO,  ibid  717. 

(11)  ^«Mon  V.  Plwf,  cit  1  Wils.  240^ 
V.  Pumell,  1  W.  Black.  40.  Rex  T.Sesfcaat- 
upon^Tyne  {Hostmen  of),  Str.  1223. 

(12)  Slade  V.  Wa&er,  12  Vin.  Abr.15"* 
dence,  146.  [F.  b.]. 
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served  with  a  nApoma  duces  teeumy  in  order  to  decide  a  wager  between  two  Erncr  akd 
persons  as  to  the  amount  of  the  reyenue,  was  not  bound  to  produce  the  ^^^^  ®' 

*,..  1  1H)CUM«MTAEY 

books.  (1)   And  a  doctor,  who  is  not  a  member,  has  no  right  to  inspect  the  Evidkxcz. 
books  of  the  college  of  physicians.  (2)  


5.  Parochial  Documents,  Parochial 

DOCDMCNTS. 

Parish  documents  are  for  some  purposes  considered  as  public,  and  persons  Permns  inter- 
interested  in  them,  have  a  right  to  inspect  and  take  copies  of  such  parts,  as  ested  have  a 
relate  to  their  interest.  (3)  J^wK 

Thus,  in  a  suit  touching  the  validity  of  a  parish  rate,  the  plaintiff  is  entitled  ments. 
to  inspect  the  parish  books  without  paying  any  costs  (4) ;.  and  a  rule  for  an 
inhabitant  of  a  parish  to  inspect  the  parish  books  may  be  absolute  in  the 
iitst  instance.  (5) 

But  in  an  action  between  the  impropriator  and  the  parishioners,  as  to  the  But  impropri- 
right  to  a  house,  the  court  refused  to  the  former  the  inspection  of  the  parish  ^^y^^^^     j 
books,  and  copies  of  so  much  as  regarded  his  title,  saying,  that  the  case  such  inspection, 
differed  from  that  o/  copyholders,  because  all  the  tenants  of  the  manor  have 
an  interest  in  the  court  rolls ;  but  the  impropriator  had  a  distinct  interest 
from  the  parishioners ;  it  was  not  a  parochial  right,  but  a  title  which  was  in 
question,  and  therefore  it  was  not  reasonable,  that  the  parish  books  should 
be  produced,  which  would  be  to  show  the  defendant's  evidence*  (6) 

Under  stat.  22  Geo.  3.  c.  83.  s.  7.  a  rated  parishioner  is  entitled  to  inspect  Stat.  S2  Geo.s. 
the  accounts  kept  by  the  guardians  of  the  poor,  although  the  time  for  ^'  ^^'  *'  ^' 
appealing  may  be  gone  by.  (7) 

But  a  parishioner  has  no  right  to  inspect  parish  books,  for  the  purpose  of  Parishioner  no 
gaining  information  which  may  be  useful  to  him,  with  a  view  to  support  his  fof  rlvate'ob-* 
claim  to  an  estate  in  the  parish.  (8)  jects. 

Pending  an  indictment,  at  the  instance  of  a  parish,  against  a  county,  for 
not  repairing  a  bridge,  the  object  being  to  try  whether  the  parish  or  the 
county  were  liable  to  repair  the  bridge,  the  defendants  have  no  right  to  in- 
spect the  parish  books  relating  to  former  repairs  of  the  bridge.  (9) 

Upon  a  question  between  the  parish  of  St.  Margaret  and  the  dean  and  Dean  and 
chapter  of  Westminster,  as  to  the  right  of  nominating  the  parish  clerk,  the  ^'^w*^  °u*  ^ 
court  refused  an  inspection  of  the  parish  books  to  the  dean  and  chapter.  (10)  inspect  pa- 

When  in  trespass  for  entering  to  distrain  for  poor's  rates,  the  defendant  'oc^**l  records, 
(who  acted  on  behalf  of  the  parish  officers)  averred,  in  justification,  that  the  Actions  against 
plaintiff's  house  was  within  the  parish,  which  the  plaintiff  denied  : — It  was 
held,  that  the  plaintiff  could  not  demand  an  inspection  of  the  parish  books, 
4>n  the  ground,  that  the  defendant  alleged  him  to  be  a  parishioner.  (11) 

(1 )  Aiherfold  ▼.  Beardt  2  T.  R.  616.  etiam  Rex  ▼.  Wbrunham^  1  Ld.  Raym.  705. 

(2)  Wett  V.  Phyndana  (  Cb%«  of),  'ciL     Reg,  v.  Mead,  2  ibid.  927. 

1   Wils.    240.       Cox  V.    Copping,   5  Mod.  (7)  Rex  ▼.  Great  Farringdon  (Overteer* 

395.  of%  9  B.  &  C.  541. 

(3)  Geerg  ▼.  Hopkins,  2  Ld.  Raym.  aSl.  (8)  Rex  ▼.  SmaBpieee,  2  Chitt.  288. 
VarrinerY,  GHe$,  Str.  954.    London  (^Magor  (9)  Rex  v.  Buckingham  (Juetieei  of),  2 

of)  ▼.  Swndand,  1  Barnard.  154.  M.  &  R.  412.     8  B.  &  C  375. 

(4)  NeweU  y.  Simpkin,  6  Bing.  565,  4  (10)  Turnery,  Getkin,  12  Vin.  Abr.  Evi- 
M.  &  P.  395.  dence,  146.  [F.  b.]. 

(5)  Anon.  2  Chitt  290.  (11)  BurreU  {Sir  CharUe)  ▼.  NiehoUon,  3 

(6)  Cox  ▼.   Copping,  5  Mod.  395.,  vide  B.  &  Ad.  649. 
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Vestry  clerk 
will  not  be 
compelled  to 
produce  pa- 
rochial records, 
except  for  pa- 
rochial pur- 
poses. 

Where  a  man' 
damtu  will  be 
granted  under 
Stat.  17  Geo,  2. 
c.  38.  8.  1. 


Upon  an  information  against  overseers  for  making  an  illegal  rate,  the 
parish  books  cannot  of  right  be  inspected.  (I) 

And  an  inspection  of  the  books  at  Clement's  Inn^  to  proTe  payment  of 
poor's  rates,  as  being  within  the  parish  of  A.»  was  denied.  (2) 

The  court  will  not  compel  a  vestry  clerk  of  a  parish  to  produce  lod 
permit  copies  to  be  taken  of  documents  from  the  parish  chest  in  his  castodj, 
for  any  other  than  parochial  purposes.  (3) 

The  court  will  not  grant  a  mandamus  to  churchwardens  to  allow  an  in- 
spection of  their  accounts  under  stat.  17  Geo.  2.  c.  38.  s.  1.,  unless  the  ap- 
plicant state  some  public  ground  for  desiring  such  inspection  (4) ;  and  tke 
14th  sect  of  the  act,  which  imposes  a  penalty  upon  churchwardens  wrw^ 
fully  refusing  an  inspection,  is  no  answer  to  the  application.  (5) 


Manorial 
CouftT  Rolls. 


Strangers  can- 
not compel  an 
infection  of 
court  rolls. 


6.  Manorial  Court  Rolls, 

The  court  rolls  of  a  manor  are  kept  in  the  custody  of  the  lordoriiv 
steward,  not  for  the  use  of  the  lord  alone,  but  as  the  common  evidence  of 
the  manorial  rights ;  to  which  evidence  all  the  tenants  of  the  manor,  whetiier 
copyhold  or  freehold,  have  an  undoubted  right  of  access,  as  well  in  actioH 
between  the  tenants  and  the  lord,  as  between  the  tenants  themselves  (6); 
but  the  privilege  of  inspecting  the  court  rolls  and  books  of  a  manor  is  con- 
fined to  the  tenants  of  the  manor.  (7) 

Thus,  in  a  question  between  two,  as  to  the  right  to  a  manor,  the  cout 
refused  to  grant  a  rule  for  the  production  of  the  rolls  at  the  trial,  dneert 
was  out  of  the  common'  case  between  two  tenants.  (8) 

Although  a  freehold  tenant  of  a  manor  has  no  right  to  the  inspeetioo  of 
the  rolls,  unless  there  be  some  cause  depending,  yet  a  copyholder  vlia 
claims  an  interest,  may  have  an  inspection  of  so  much  of  the  rolls  of  a  hmdot 
as  concerns  his  own  interest,  although  no  cause  be  depending  at  tbe 
time.  (9) 

Where  the  question  is  on  the  custom  of  a  manor  between  the  lord  audi 
stranger,  the  lord  will  not  be  obliged  to  let  him  have  an  inspection  of  tlie 
rolls,  because  in  a  dispute  with  a  stranger,  they  may  be  considered  as  lu< 
private  evidence.  (10) 

A  mandamus  will  not  lie  to  the  lord  and  steward  of  a  manor  to  inspect 
court  rolls  for  the  purpose  of  supporting  an  indictment  against  the  lord,  tor 


(1)  Hex  V.  Lee,  cit.  1  Wils.  240.,  et  vide 
Orr  V.  Morice,  6  Moore,  347.  3  B.  &  B. 
139. 

(2)  AUan  v.  Tap,  2  W.  Black.  850.  Upon 
a  bill  of  discovery  in  aid  of  an  action  to  try 
'irhether  the  plaintifTs  house  was  within  the 
limits  of  a  certain  parish,  and  therefore  liable 
to  the  parochial  rates,  the  court  ordered  the 
defendants,  the  parish  officers,  to  produce 
for  his  inspection  the  rate  books,  account 
books,  minute  books,  orders,  and  other  do- 
cuments, which  related  to  the  matter  in 
question,  and  were  admitted  by  their  answer 
to  be  in  their  possession.  BurreU  (  Sir  Charles) 
V.  Nicholson,  1  M.  &  K.  680. 

(3)  Maif  V.  Gwynne,  4  B.  &  A.  301. 


(4)  Rex  ▼.  Clear,  7  D.  &  B. S9S.  < B* 
C.  899. 

(5)  Ibid. 

(6)  Roe  Y.  Ayhner,  Barnes,  236.  ^^'J' 
V.  ParAer,  ibid.  237.  ^Afia^oa  ▼.€&*.  «'*• 
Black.  1030.  FoUiard  v.  HemU  ibid.  1061. 
Rex  V.  SheUey,  3  T.  R.  141.  Be*  »•  ^ 
10  East,  235.  Batemany.  HWiph^'^'^ 
162.     Phillipps*  Ev.80r. 

(7)  Tidd,  594.  ., . 

(8)  Wood  V.  WhUeomb,  12  Vin.  Abr.  *•»»• 
dence,  146.  [F.  b,]. 

(9)  Rex  V.  Lueae,  10  East,  235. 
man  v.  PhiUipt,  4  Taunt.  162. 

(10)  Phillipps'  Ev.  810. 
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not  repairing  a  road  within  the  manor  (1);  nor  to  decide  a  question  of  Errscr  anb 

boundaries  in  an  action  of  trespass  by  a  stranger  against  the  lord  (2) ;  nor  j^JJJ'memtart 

to  allow  the  inspection  of  the  records  of  a  court-leet^  unless  the  party  assigns  EymnicK. 


some  satisfactory  reason  for  the  inspection.  (3)  ~       \ 

Under  Reg.  Gen.  H.  T.  2  Will.  4.,  "  an  order  upon  the  lord  of  a  manor  to  j^     '^^^ ' 

allow  the  usual  limited  inspection  of  the  court  rolls,  on  the  application  of  H.  T.  2  Will.  4. 

a  copyhold  tenant,  may  be  absolute  in  the  first  instance,  upon  an  affidavit, 

that  the  copyhold  tenant  has  applied  for  and  been  refused  inspection."  (4) 
If  an  application  to  inspect  the  court  rolls  of  a  manor  be  made,  when  no 

cause  is  pending,  the  rule  is  nisi  in  the  first  instance.  (5) 


7.  Private  Documents.  Piiivatk  Do- 

cuments. 

On  an  application  for  liberty  to  inspect  a  private  instrument  in  the  hands  instrument 
of  the  opposite  party,  it  must  appear  to  the  court,  that  the  instrument  is  held  »nu»t  be  held 
in  the  possession  of  the  latter,  upon  an  implied  or  expressed  trust,  for  the  orexpn^ed 
benefit  of  the  party  making  the  application  (6),  it  being  a  general  rule,  that  trust  to  author- 
a  party  shall  not  be  compelled  to  discover  the  evidence  before  trial  by  the  ^  *"  mspec- 
production  of  bis  books  or  other  instruments  (7) ;  nor  will  they  grant  a  rule 
for  the  inspection  of  books  or  documents  of  a  private  nature  in  the  hands  of 
third  persons  (8)  :  thus,  in  an  action  for  goods  sold  and  delivered,  the  court 
of  King's  Bench  would  not  compel  a  defendant  to  allow  an  inspection  of 
the  goods  to  enable  the  plaintiff  to  give  evidence  of  their  identity,  &c.  (9) 

Where  a  defendant  seeks  to  obtain  a  copy  of  an  annuity  deed,  bond,  and  Where  there  is 
warrant  of  attorney,  to  secure  the  payment  of  the  annuity,  he  must  shew,  on^yo^ecopy 
that  only  one  copy  or  part  of  those  instruments  was  made,  at  the  time  of  instrument, 
their  execution.  (10) 

But,  where  there  is  an  agreement  between  the  plaintifi^  and  defendant,  of 
which  there  is  only  one  part,  the  party  who  has  the  agreement  in  his  posses- 
sion ought,  when  applied  to,  to  give  the  other  party  a  copy ;  and  he  has  no 
right  to  impose  terms  as  a  condition,  for  so  doing.  (11) 

A  lessee  of  a  corporation  elected  to  pay  an  increased  rent,  pursuant  to  the  Stat  s  SlO 
finding  of  a  jury  uijderstat.  5&Q  Will.  4.  c.76.  s.97.,  and  indorsed  the  finding  ^*1J-  ^'  *•  ^^' 
of  the  jury  on  his  part  of  the  original  lease.    In  an  action  for  the  increased   ^.  *    j^^^ 
rent,  the  lessee  was  compelled  to  produce  his  part  of  the  lease  for  the  in-  compelled  to 
spection  of  the  corporation,  and  to  allow  a  copy  of  the  indorsement  to  be  P'®*^"**  ^^ 
taken,  although  it  was  admitted,  that  the  original  lease  was  still  in  the 

(1)  Rex  V.  Cadogan(Earl  of),  1  D.  &  R.  Rex  v.  Towery  4  M.  &  S.  162.  Rogers  v. 
550.     SB.  8c  A,  902.  Janes,  5  D.  &  R.  484. 

(2)  Talbot  ▼.  Vitteboyg,  cit.  from  MS.  by  (6)  Alexander  v.  Alexander,  1  Alcock  & 
Buller  J.,  3T.  R.   142.      Smith  v.  Davies,  Napier  (Irish),  109. 

1  Wils.  104.    Hertford  (Biihopof)  ▼.  Bridge-  (7)  Tidd,  592.     Ward  v.  Appriee,  6  Mod. 

water  (Duke' of ),  BvLTiK  269.     Att.  Gen,  v.  264. 

Coventry  {City  of),   ibid.  290.     Phillipps'  (8)  Tidd,  593. 

£▼.  810.  (9)  Ddl  ▼.  Taylor,  6  D.  &  R.  388. 

(3)  Rex  V.  Maidstone  (Mayor  of ),  6  D.  (10)  Griffin  ▼.  Smythe,B  DowL  P.C.490. 
&  R.  334.  (11)  Reid  or  Read  v.  Coleman,  2  C.  &  M. 

(4)  1  Dowl.  P.  C.  197.  8  Bihg.  304.  456.  2  Dowl.  P.  C.  354.  4  Tyrw.  274. 
1  M.  &  Sc.  430.  3  B.  &  Ad.  389.  2  C.  An  application  for  a  copy  of  an  agreement 
&  J.  197.  2  Tyrw.  350.  4  Btigh,  N.  S.  ought  to  be  made  to  a  judge  at  chambers, 
605.  and  not  to  the  full  court.     Ibid. 

(5)  Exp.  Best,  3  Dowl.  P.  C.  38.,  vide 


1694  EVIDENCE. 

Eppsct  aho       possession  of  the  corporation,  as  well  as  the  inquisitioii  taken  before  the 

Proof  of  inrv  (I'i 

Eyioxxck.  Where  the  plaintiff  in  an  action  on  a  deed,  has  had  it  taken  fron  Ida 

under  a  warrant  against  him  for  felony,  the  court  will,  upon  an  aifidifitof 
demand  upon  the  magistrate  and  constable,  who  granted  and  served  Ifae 
warrant,  direct  them  to  gire  the  plaintiff  a  copy  to  declare  upon  and  to  pn^ 
duce  the  deed  at  the  trial,  on  the  plaintiff's  undertaking  to  pay  the  a- 
penses.  (2) 

A  judge  at  chambers  having  made  an  order  upon  the  plaintiff  to  per- 
mit the  defendant  to  inspect  and  take  a  copy  of  a  promiasory  note,  vpoi 
which  the  action  was  brought,  the  court  refused  to  grant  a  rule  to  r&ad 
that  order,  although  it  was  sworn,  that  no  special  grounds  were  stated  it 
chambers,  upon  which  the  order  was  founded.  (3) 

'Where  plaiatifif      If  a  plaintiff  declare  upon  a  specialty,  the  defendant  is  entitled  as  of  comae 

8  ^^ri^yT***  *  *®  ^y®''  °^  ^^  ^^^ »  ^^  although  the  instrument  be  not  declared  upoa, 
written  instru-  but  is  wanted  for  the  purposes  of  evidence  only,  the  courts  will  compel  the 
"?*"*»  ™"P®*^*  production  for  the  purpose  of  inspection,  stamping,  or  taking  a  copy,  opo 
rected.  ^®  application  of  the  party  who  has  an  interest  in  the  instrument  (4) 

But  the  court  refused  to  allow  the  plaintiff  to  inspect  a  document  io  (iv 
hands  of  the  defendant,  alleged  by  his  (the  defendant's)  attorney  to  be 
signed  by  the  plaintiff,  and  to  afford  a  perfect  defence  to  the  aetioii,  spoi 
an  affidavit  of  the  plaintiff,  that  if  such  document  existed,  and  purported  to 
be  signed  by  him,  the  signature  was  a  forgery.  (5) 

A  judge  will  upon  summons  order  a  copy  of  the  instrument  on  whick 
the  action  is  founded  to  be  delivered  to  the  defendant  or  his  attorney,  viieo- 
ever  the  action  is  founded  upon  a  written  instrument,  whether  it  be  a  poliej 
of  insurance  (6),  bill  of- exchange  (7),  lease  (8),  or  special  agreement  or  ob- 
dertaking  in  writing  to  pay  the  debt  of  another,  if  special  grounds  be  )A 
as  that  the  demand  is  of  long  standing,  and  the  defendant  has  do  oopj^ 
the  instrument  (9) ;  and  it  is  not  material  whether  the  instrument  be  or  ke 
not  stated  in  the  declaration  to  be  in  writing.  (10) 

The  plaintiff,  assignee  of  A.,  who  had  become  bankrupt,  sued  B.  in  respect 
of  certain  contracts  alleged  to  have  been  entered  into  by  A.  with  tbe 
plaintiff,  on  the  joint  account  of  A.  and  B. ;  the  court  allowed  B.  to  inspe^ 
the  books  of  A.  in  the  hands  of  the  plaintiff  as  his  assignee,  in  order  i^ 
he  might  discover,  what  the  alleged  contracts  were*  (11) 

On  an  application  by  the  defendant,  who  was  sued  as  the  acceptor  m^ 
bill  of  exchange,  the  court  will  order  the  bill  to  be  lodged  with  the  ofieer 
for  the  personal  inspection  of  the  defendant,  when  it  appears  upon  ^ 
affidavit,  that  the  cause  of  his  refusal  to  pay,  is  a  reasonable  suspicion  o(vi^ 
acceptance  having  been  forged.  (12) 

Where  the  plaintiff  declared  on  an  agreement,  that  he  should  be  employ^ 

(1)  Arundd    {Mayor  of)  v.    Hoime$,   8         (8)  Doe  d.  J»lbm#  ▼.  iJoe,  1  M.  &  V^' 
Dowl.  P.  C.  118.  Doe  A v.  SHgkt,  1  Dowl.  P.  C  I^ 

(2)  Harrit  ▼.  Aldrii,  S  Cfaitt.  229.  (9)  Tidd,  591. 

(3)  Woohisr  Y.  Dettremx^  9  Dowl.  P.  C.  (10)  2  SUrk.  Et.  412.                      . 
672.  (11)   WhWMwnB  ▼.   JPmifer,  4M.»^* 

(4)  Tidd,  591,  592.  182.                                                  ^  ^-^ 

(5)  Jtitd  ▼.  Miainffen,  1  M.  &  Sc.  605.  (12)  Rickey  t.  EBit,  1  Aleock  S  ^>P^ 

(6)  Stat.  19  Geo.  2.  c.  S7.  t.  6.  (Irish),  111. 

(7)  Exp.  Prntridgt,  1  H.  &  W.  350. 
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by  the  defendant  at  the  end  of  a  year,  and  the  defendant  pleaded  the  Effect  avd 

general  issae,  and  that  there  was  no  memorandum  in  writinc:  of  the  aeree-  ^^*^^^  ^^ 

ment,  as  required  by  the  Statute  of  Frauds ;  to  which  the  plaintiff  replied,  Evidxmcx. 


that  there  was  such  a  writing; — It  was  held,  he  was  bound  to  permit  an 

inspection  of  it  by  defendant,  although  it  consisted  only  of  a  letter  from  the 
defendant's  agent. (I) 

A  rule  absolute  has  been  granted,  for  inspecting  a  lease,  in  order  that  the  Inspection  of 
names  of  the  witnesses  thereto,  might  be  ascertained,  to  subpcena  them.  (2)  ^^"^  ^^  obtain 

Where  defendant  surreptitiously  obtained  possession  of  an  unstamped  witnesses. 
agreement,  executed  by  himself  and  the  plaintiff  (thereby  preventing  the   Where  posses- 
plaintiff  from  affixing  a  stamp  as  he  had  intended,  in  twenty-one  days  after  ^ion  of  a  docu- 
execution),  and  then  swore  that  he  had  lost  the  agreement,  the  court  ordered  ^treptiti^r 
that  he  should  produce  a  copy  in  his  possession  to  the 'plaintiff,  and  that  if  obtained. 
the  plaintiff  produced  that  copy  stamped  at  the  trial,  the  defendant  should 
be  precluded  from  producing  the  original.  (3) 


V.  Proof  cf  HandwHHng.  Proof  or 

The  obvious  proof  of  handwriting  is  the  testimony  of  a  witness  who  saw  ^ 
th^paper  or  signature  actually  written,  but  other  evidence  equal  in  degree 
is  admissible,  where  the  witness  is  enabled  to  form  his  judgment  from  the 
handwriting,  and  not  from  abstract  extrinsic  circumstances  (4) ;  and  there  is 
no  limit  of  time  defined  by  the  law,  within  which  the  handwriting,  which  is 
the  foundation  of  the  witness's  belief,  must  have  been  seen  by  him.  (5) 

Although  comparison  of  handwriting  is  not  admissible  evidence  when  the  witness  al- 
faet  to  be  proved  is  the  handwriting  of  a  particular  person,  whose  supposed  ^owed  to  refresh 
dignature  is  upon  a  paper  put  into  the  witness's  hand,  yet  if  such  witness     *™'"**'7- 
has  a  document,  to  which  is  affixed  the  handwriting  of  that  person  (as  to 
whose  signature  the  question  arises),  and  which  document  he  knows  to  have 
his  genuine  subscription,  he  has  a  right  to  recur  to  it  for  the  purpose  of  re- 
freshing his  memory,  a  basis  being  first  laid  from  his  having  once  seen  the 
defendant  sign  his  name,  though  he  had  forgotten  the  character  of  his  hand- 
writing. (6) 

Upon  the  trial  of  an  indictment  at  Nottingham  against  the  servant  of  the 
duke  of  Portland  for  sending  a  threatening  letter,  the  duke's  steward  spoke 
to  having  received  accounts  from  the  prisoner,  which  he  handed  over  to  the 
comptroller ;  the  comptroller,  from  his  knowledge  of  the  prisoner's  hand- 
writing, acquired  by  means  of  inspecting  these  accounts,  swore  to  his  belief, 
that  the  prisoner  wrote  the  threatening  letter.  He  was  allowed  to  refresh 
his  memory  by  inspecting  the  accounts  in  the  witness  box.  (7) 

(1 )  Blogg  V.  Kent^  6  Bing.  614.     4  M.  &  writing  of  the  defendant,  as  indorser  of  a  bill 
P.  433.  of  exchange,  and  swore  both  negatively  and 

(2)  Anon,  2  Chitt.  230.  affinnatively  as  to  his  belief  upon  the  subject, 

(3)  Bous/ieid  v.  Godfrey ^  5  Bing.  418.     2  and  there  was  no  other  evidence  of  the  hand- 
M.  &  P.  771.  writing,  the  judge  refused  to  stop  the  cause, 

(4)  Memdea  Da  Co$ta  ▼.   Pym^   Peake's  leaving  it  to  the  jury  to  decide*  what  credit 
Add.  Cas.  144.  was  due  to  the  witness.    Beemdwmp  v.  CSsiA, 

(5)  Eagteton  v.    KingBton,   8   Ves.   467.  D.  &  R.  N.  P.  C.  S. 

Phillipps'  Ev.  693.     Where  a  witness  pre-        (6)  Burr  v.  Harper,  Holt's  N.  P.  C.  420. 
varicated  in  his  evidence  as  to  the  hand-        (7)  Phillipps'  £v.  696. 
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Pboop  or 

DOCUMEMTAar 

Etidxncb. 


Where  identity 
of  writer  must 
be  proved. 


Insufficient  evi« 
denoe  of  hand- 
writing. 


Proof  by  cor- 
respondence. 


But  as  the  witness  must  speak  respecting  the  general  character  of  the 
handwriting,  which  he  has  derived  from  all  the  papers  he  has  seen,  he  uj 
be  asked  on  cross-examination,  whether  the  inspection  of  one  of  seveni 
papers  revives  in  his  mind  an  impression  of  such  a  general  character,  or 
only  creates  an  impression  derived  from  the  particular  specimen. 

If  a  witness  offer  to  prove  the  handwriting  of  a  person,  with  whom  hehs 
had  no  personal  acquaintance,  the  jury  must  be  satisfied,  that  the  paity  wiMse 
handwriting  is  in  dispute,  is  identified  as  the  person  with  whose  handwriting 
the  witness  is  acquainted :  thus,  if  a  party  has  received  letters  from  anotber, 
and  has  acted  on  them,  it  is  sufiicient  to  justify  him  in  swearing  as  to  Us 
belief  of  the  handwriting  of  such  person.  (1) 

A  witness  who  had  never  seen  the  defendant,  but  had  corresponded  w^ 
a  person  by  the  same*  name  living  at  Plymouth  Dock,  where  the  defendal 
resided  (and  it  appeared  that  there  was  no  other  person  of  that  not 
there),  stated  that  the  handwriting  of  certain  letters  was  that  of  the  peRW 
with  whom  he  had  corresponded  : — It  was  held  sufficient  eyidence  to  adak 
the  letters  to  be  read  against  the  defendant.  (2) 

In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill,  the  ▼itoess 
called  to  prove  the  handwriting  of  the  drawer  said,  that  neitlter  tk 
drawing  nor  the  indorsement,  were  the  handwriting  of  the  person  ^ 
purported  to  be.  But  it  was  proved,  that  the  defendant  had  acknowledged 
the  acceptance  to  be  his ;  and  it  was  contended,  that  as  the  acceptance  ad- 
mitted the  drawing  to  be  correct,  the  jury  might  find  for  the  plaintiC  t^ 
they  thought  upon  inspection  of  the  bill,  that  the  drawing  and  indorsemeit 
were  of  the  same  handwriting.  But  it  was  held  to  be  necessary,  that  some 
proof  should  be  given  relative  to  the  writer  of  the  handwriting.  (3) 

Handwriting  cannot  be  proved  by  a  person^  who  has  seen  letters  iioa 
time  to  time  franked  by  the  defendant,  but  never  corresponded  with  or  sea 
him  write.  (4) 

If  a  person  prove,  that  he  has  never  seen  the  defendant  write,  and  ins 
never  corresponded  with  him,  but  has  seen  papers  in  the  master's  office 
which  the  attorney  of  the  party  admitted  to  be  his  handwriting,  and  tk 
person  has  acted  on  these  papers  so  admitted,  this  is  not  such  a  knowlei^ 
of  the  party's  handwriting,  as  will  enable  that  person  to  prove  a  writtei 
document  alleged  to  be  in  his  handwriting.  (5) 

If  a  witness,  called  for  the  plaintiff,  in  his  cross-examination  admit,  thitt 
letter  was  written  by  him  with  the  authority  of  the  plaintiff,  but  denies  tW 
a  second  letter  is  his«  handwriting,  the  defendant's  counsel  will  not  be  aIlo«td 
to  shew  both  letters  to  another  witness  called  for  the  plaintiff,  and  ask  biiD, 
whether  he  does  not  believe  the  second  letter  was  written  by  the  aiw 
person  who  wrote  the  first.  (6) 

If,  from  communications  in  the  ordinary  intercourse  of  society,  a  reasoa* 
able  presumption  can  be  raised,  that  the  letter  or  document  is  the  haBd* 
writing  of  the  party  it  purports  to  be,  the  belief  of  the  party  to  whom  it 


(1)  7%arpe  t.  GiOmme,  2  C.  &  P.  21. 

(2)  Harrington  y.  Fry,  R.  &  M.  90.     1 
C.  &  P.  289.     9  Moore,  344.     2  Bing.  179. 

(3)  AJOport  ▼.  Meek,  4  C.  &  P.  267. 

(4)  Carey  v.  Pitt,  Peake's  Add.  Cas.  130. 
Baichdcr  t.  Honeywood  (  Sir  /.),  2  Esp.  N. 


P.  C.  714.     Randdpk  (  Oark)  ▼•  G^^ 
Price,  312.  Ferrar*  {Lord)  t.  Skitiif,  W 

(5)  Grea»e$  v.  Hwder,  2  C  &  P-  ^'^• 

(6)  Clermont  ▼.  TidUdge,  4  ibid,  h 
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18  addressed,  or  a  party  (^ho  has  been  in  the  habit  of  examining  the  corre-  £fpect  akd 
spondence,  is  admissible  evidence  to  prove  such  handwriting.  P»oor  op 

Thus,  in  an  action  of  asstanpsU  against  the  drawer  and  indorser  of  a  bill  Etidknck. 

of  exchange,  to-  which  there  was  a  plea  denying  the  drawing  and  indorse-  

ment,  it  appeared,  that  the  plaintiff  stated  he  had  received  letters  A'om 
the  defendant's  place  of  business  in  the  same  handwriting  as  that^  in  which 
the  bill  was  drawn  and  indorsed,  and  that  an  offer  to  the  defendant  to  com- 
promise, after  action  brought,  was  also  made.  For  the  defence  three  wit- 
nesses swore  positively,  that  the  writing  was  not  the  defendant's: — It  was 
held,  that  though  the  three  witnesses  for  the  defence  rebutted  the  inference, 
that  the  writing  upon  the  bill  was  the  defendant's,  yet  the  offer  to  compro- 
mise was  evidence  recognising  the  handwriting  upon  the  bill,  whether  that 
of  the  defendant  or  of  some  other  person,  sufficient  to  go  to  a  jury.  (1) 

Respecting  the  necessity  of  the  correspondence  being  acted  upati^  it  is  Wridngs  acted 
not  implied,  that  any  business  must  be  transacted,  or  any  act  done  in  oon-  "P^°- 
sequence  thereof  (2),  in  order  to  render  the  evidence  admissible. 

^*  The  derk  who  constantly  reads  the  letters,  the  broker  who  was  ever  con-  Witness  ad- 
suited  upon  them,  is  as  competent  to  judge,  whether  another  signature  is  that  <^'^®"^^« 
of  the  writer  of  the  letters,  as  the  merchant  to  whom  they  were  addi*essed. 
The  servant  who  has  habitually  carried  letters  addressed  by-  me  to  others, 
has  an  opportunity  of  obtaining  a  knowledge  of  my  writing,  though  he 
never  saw  me  write,  or  received  a  letter  from  me."  (3) 

It  seems  the  evidence  of  a  witness,  who,  upon  the  inspection  of  hand-.  Imitated  hand- 
writing,  states  his  belief  that  it  is  forged,  having  from  his  habits  acquired  ^^'^^I'^S* 
the  requisite  experience  and  skill,  is  strictly  admissible,  although  he  is  not 
acquainted  with  the  handwriting  supposed  to  be  imitated  (4) ;  yet,  prac- 
tically speaking,  it  is  useless;  Lord  Denman  in  Doe  d.  Muddv* Sucker- 
more  (5)  having  said,  "  that  neither  court  nor  jury  would  place  reliance  on 
such  an  opinion."  (6) 

In  Batchehr  v.  Honeywood  {Sir  John}  (7)  it  was  hoMen,  that  the  evi- 
dence  of  a  clerk  in  the  post-office,  employed  in  detecting  forgeries  of  the 
franks,  but  who  had  no  acquaintance  with  the  handwriting  of  a  member  of 
parliament,  except  from  seeing  his  franks  pass  through  the  office,  was  not  suf- 
ficient proof  of  such  member's  handwriting. 

Such  evidence  has  been  received.  Thus,  an  inspector  was  admitted  to 
swear,  that  a  libel  was  in  a  disguised  hand  (8) ;  and  in  a  trial  at  bar,  a 
derk  to  the  post-office,  accustomed  to  inspect  franks,  was  allowed  to 
prove,  that  a  certain  handwriting  was  in  an  imitated  and  not  a  natural 
hand,  and  that  two  writings,  suspected  to  be  in  imitated  hands,  were 
written  by  the  same  person.  (9)  But,  in  Carey  v.  Pitt  (10)  and  in  Gumey 
y.  Langlands  (II)  Lord  Kenyon  and  Baron  Wood  rejected  similar  evi- 
dence. (12) 

(1)  Sarding  v.  Jones,  1  Tyrw.  8c  G.  1S5.         (6)  Vide  etiam  Eagleton  v.  KingtUm,  8 

(2)  Doed.AfMUv.S;ucAer}NOfe,  5  A.&E.     Ve8.4S8. 

7S0.    1  N.  &  P.  43.     Doe  v.  WaJUnger,  Man-  (7)  2  Esp.  N.  P.  C.  714. 

ning'8  Index,  131.  (8)  Rex  y,Caior,  4  ibid.  117.  145. 

(3)  Per  Denman  C.  J.  in  Doe  d.  AfucU  v.  (9)  GoodtiOe  d.  Beveit  ▼.  Braham,  4  T.  R. 
Suckermoret  5  A.  &  K  740.,  vide  etiam  Bex  v.  497. 

Slaney,  5  C.  &  P.  213.   Gomld  y.  Jonee,  1  W.         (10)  Peake's  Add.  Caa.  130. 
Black.  384.     Bull  N.  P.  236;  (1 1 )  5  B.  &  A.  330. 

(4)  Phillipps*£v.696.,««(i9tt&jwf<,1669.         (12)  Vide  etiam  J&mp  ▼.  MaekrW,  Sayer. 


{ 


5)  Doed.ilAi<Uv.5wiJkmar.,l  N.&P.63.     ISit.     SUmger  y.  Starh,  1  Esp.  N.  P.C.  14. 
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Docoments  irrelevant  to  the  issue  on  the  record  cannot  be  received  io 
evidence  at  the  trial,  in  order  to  enable  a  jury  to  institute  a  compariBon  of 
handwritings ;  and  much  less  can  it  be  permitted  to  introduce  writings  in 
order  to  enable  a  witness  to  institute  such  a  comparison.  (1) 

Etidence  of  handwritings  from  direct  comparison  of  hands  is  not,  geoe- 
rally  speakings  admissible  (2)  either  ia  civil  or  criminal  cases  (3) ;  becaine 
the  '*  specimens  selected  may  have  been  garbled  and  fallacious,  and  mayiMt 
exhibit  a  fair  specimen  of  the  general  character  of  the  handwriting;  and 
secondly,  that  this  species  of  evidence  may  lead  to  numerous  collitoral  isna, 
and  may  often  come,  without  notice,  and  by  surprise,  against  the  partj  to 
be  affected  by  it ;  for  the  genuineness  of  each  specimen  produced,  by  «^ 
of  testing  the  specimen  pertinent  to  the  issue,  may  become  a  distinct  suljeet 
of  litigation,  dependent  on  the  same  species  of  testimony."  (4) 

But  the  rule  that  comparison  of  handwriting  is  not  evidence,  does  not 
extend  so  far,  as  to  prevent  the  court  or  jury  from  instituting  a  compnison 
between  two  documents  of  which  ^tui^^  fiune  evidence  has  been  given  (5); 
and  a  jury  may  judge  of  a  disputed  handwriting  by  comparing  it  with  otiier 
documents  in  evidence  for  other  purposes,  and  admitted  to  be  the  hand- 
writing of  the  party  (6);  but  such  documents  must  be  in  evidenjce,  and  Jiot 
selected  by  the  party  for  comparison.  (7) 

Some  questions  have  arisen^  whether,  consistently  with  the  above  ralei^ 
a  witness  may  speak  to  handwriting,  not  from  a  direct  comparisoD,  but 
fiom  a  standard  in  his  own  mind,  when  that  standard  has  been  obtained  ^' 
posely  .with  a  view  to  the  particular  cause. 

Th^s,  a  witness  will  not  be  admitted  to  prove  a  writing  not  to  be  a  pBstfs 
handwriting  from  only  having  seen  such  party  write  in  his  presence,  whUe 
the  aiction  was  depending  (8),  because  the  interested  party  might  hm 
wntten  differently  from  his  common  mode  of  writing  through  design. 

But  a  witness  who  formed  his  opinion  of  the  handwriting  from  havu; 
observed  it  signed  to  an  affidavit  used  in  the  cause  (on  a  motion  to  post- 
pone) by  the  counsel  for  the  party  against  whom  it  was  proposed  to  b« 
proved,  was  held  to  be  evidence,  because  the  writing  was  not  made  expresslj 
with  the  view  to  evidence.  (9) 

In  Doe  d.  Mudd  v.  Suckermore  (10)  Mn  Justice  Coleridge  said, ''  As  to 
ancient  documents,  you  cannot  call  a  witness  who  has  seen  the  party  wiite^ 
or  corresponded  with  him ;  nor  is  there  much  danger  in  resorting  to  com- 
parison, of  an  unfair  selection  of  specimens;"  further,  *'In  ancient  doco- 
ments it  does  often  become  a  pure  question  of  akill,  the  character  of  tbe 
handwriting  varying  with  the  age,  and  the  discrimination  of  it  to  be  lDat^ 
rially  assisted  by  antiquarian  studies."  (11) 


(1)  Doe  d.  Mudd  v.  Suekermortj  5  A.  & 
E.  703.  1  N.  &  P.  49.  Doe  d.  Perry  ▼. 
Newion,  ibid.  1.  Griffith  v.  WUliams,  I  C. 
&  J.  47.  Hex  V.  Morgan,  1  M.  &  Rob. 
134.  n.  Bromage  v.  Rice,  7  C.  &  P.  548. 
Wdddington  v.  Coutint,  7  ibid.  596.  AUport 
V.  Meek,  4  ibid.  267.     Phillipps'  Ev.  700. 

(2)  Stanger  v.  Searle,  1  Esp.  N.  P.  C.  14. 

(3)  Macferson  ▼.  Thoytes,  Peake's  N.P.C. 
29. 

(4)  Fhillipps'  Ev.  697.,  vide  etiam  Doe 
d.  Mudd  V.  Suckermore,  5  A.  &  E.  704.  1 
N.  &  P.  54.     Clemumi  v.  TuOidge,  4  C.  &  P. 


I.  {;rea0etv.^tmto-,2ibid.'477.  /VrD«Il» 
C.  J.  in  Burr  y.  Harper,  Holt's  N.  F-  ^ 
420. 

(5)  Gnffith  V.  Wmiamt,  1  C.  &  X  47. 

(6)  SoHta  V.  Farrow,  1  M.  &  Rob.  1  Si 

(7)  Ibid. 

(8 )  Stanger  v.  Searle,  1  Esp.  N.  P.C  15. 

(9)  Smith  V.  Sainebury,  5  C  &  F.  19S. 

(10)  5  A.&E.  717. 

(11)  Vide  etiam  Doed  Perry ^.  Sei^^^ 
N.  &  P.  6.,  scd  vide  Doe  d.  TUnum  v.  Totm 
R.  &  M.  141.  Roe  d,Brwuy.  Rtaeiitffh  7 
East,  282.   Morewood  ▼.  Wbed,  14  ibii-  S» 
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Ancient  writings  can  be  laid  before  a  witness  at  tbe  time  of  the  trial,  in  Effkct  and 
the  first  instance,  for  the  purpose  of  his  inspection ;  and,  after  a  comparison  ^**^'  ®' 
made  in  court  by  the  witness  between  those  writings  and  the  writing  pro-  Etidsnce. 

duced  for  the  purpose  of  the  issue,  he  can  be  inquired  of,  as  to  his  judgment 

and  belief  (1):  and  it  is  sufficient,  if  the  witness  has  acquired  his  knowledge 
of  the  handwritipg  by  the  inspection  of  other  ancient  writings,  bearing  the 
same  signature,  and  preserved  as  authentic  documents.  (2) 

But  to  prove  that  a  paper  was  the  handwriting  of  a  deceased  rector, 
whose  name  it  hore^  it  is  not  sufficient  to  produce  many  of  the  returns  to 
the  spiritual  court,  made  in  the  time  of  that  rector,  and  signed  with  his 
name.  (3) 

Entries  in  a  book  coming  out  of  the  possession  of  a  defendant,,  who  was 
the  grandson  of  a  preceding  rector,  cannot  be  read  as  evidence  to  support 
a  modus,  on  the  testimony  of  a  witness  who  said  he  believed  them  to  be  in 
the  rector's  handwriting,  from  comparing  them  with  the  original  will  of  the 
rector  in  Doctors'  Commons.  (4)    ' 

The  foregoing  propositions  will  be  illustrated  by  the  judgment  of  Mr.  Judgment  of 
Justice  Patteson  in  Doe  d.  Mudd  v.  Suckermare  (5),  where  that  learned  Mr.  Justice 
judge  observed,  "  All  evidence  of  handwriting,  except  where  the  witness  Doe  d.  Mudd 
sees  the  document  written,,  is  in  its  nature  comparison.    It  is  the  belief  ^>  Su^ermore. 
which  a  witness  entertains,  upon  comparing  the  writing  in  question  with  an 
exemplar  in  his  mind,  derived  from  some  previous  knowledge.    That  know* 
ledge  may  have  been  acquired,  either  by  seeing  the  party  write,  in  which 
case  it  will  be  stronger  or  weaker  according  to  tho  number  of  times  and  the 
periods,  and  other  circumstances  under  which  the  witness  has  seen  the  party 
write )  but  it  will  be  sufficient  knowledge  to  admit  the  evidence  of  the  wit- 
ness (however  little  weight  may  be  attached  to  it  in  such  cases),  even  if  he 
has  seen  him  write  but  once,  and  then  merely  signing  his  surname  (6) :  or 
the  knowledge  may  have  been  acquired  by  the  witness  having  seen  letters, 
or  other  documents  professing  to  be  the  handwriting  of  the  party,  and 
having  afterwards  communicated  personally  with  the  party  upon  the  con- 
tents of  those  letters  or  documents,  or  having  otherwise  acted  upon  them  by 
written  answers,  producing  ftirther  correspondence,  or  acquiescence  by  the 
party  in  some  matter  to  which  they  relate,  or  by  the  witness  transacting 
with  the  party  some  business  to  which  they  relate,  or  by  any  other  mode  of 
communication  between  the  party  and  tbe  witness  i^hich,  in  the  ordinary 
course  of  the  transactions  of  life,  induces  a  reasonable  presumption  that  the 
letters  or  documents  were  the  handwriting  of  the  party  (7),  evidence  of  the 
identity  of  the  party  being  of  course  added  aliundey  if  the  witness  be  not 
personally  acquainted  with  him.     These  are  the  only  modes  of  acquiring  a 

(1)  Phillipps'  £▼.  701.  of  the  handwriting,  as  to  what  tbe  words 

(2)  BulL  N.  P.  236.      Tby/or  ▼.  Cook^  8  of  a  written  instrument  produced  in  evidence 
Price,  652.  really  were,  the  Lord  Chief  Justice  decided 

(3)  Brookbard  t.  fFixxBey  ( Clerk),  Peake*B  it,  and  refused  to  have  it  put  to  the  jury. 
N.P.  C.  so.  ».  Bemon  v.  Haywird,  2  A.  &  £.  666. 

(4)  Randolph  (  Ckrh)  v.  Gordon,  5  Price,         (5)  5  A.  &  £.  730. 

312.     If  the  handwriting  of  a  will  be  dif-  (6)  GarrelU  I.Alexander,  4  Esp.N.  P.  C. 

ficult  to  read,  the  evidence  of  persons  skilled  37.    Poweil  v  Ford,  2  Stark.  164.     Lewie  v. 

in  decypberlng  writing  is  admissible  to  shew  Sapio,  M.  &  M.  39. . 

what  the  writing  is.     Nomuzn  v.  Morrett,  4  (7)  Ferrere  (^Lord)  v.  Shirley,  Fitsg.  195. 

Ves.  769.    Maeters  v.  Mattere,  1  P.  Wms.  425.  Bull.  N.  P.  236.    Carey  v.  Pitt,  Peake's  Add. 

Goblet  V.  Beechey,  3  Sim.  24.    Where  a  ques.  Cas.  130.    Tharpe  v.  Gitbwme,  2  C.  &  P.  21 

tion  arose  at  Nisi  Prius,  fVom  the  obscurity  Harrington  v.  Fry,  R.  &  M.  90. 
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knowledge  of  handwriting,  which  have  hitherto,  as  far  as  I  have  been  able 
to  discover,  in  our  law  been  considered  sufficient  to  entitle  a  witaess  to 
speak  as  to  his  belief,  in  a  question  of  handwriting.  In  both,  the  witness 
acquires  his  knowledge  by  his  own  observation  upon  facts  coming  under 
his  own  eye,  and  as  to  which  he  does  not  rely  on  the  information  of  others; 
and  the  knowledge  is  usually,  and  especially  in  the  latter  mode,  acquired 
incidentally,  and,  if  I  may  so  say,  unintentionally,  without  reference  to  aoj 
particular  object,  person,  or  document 

"  A  third  mode  is  now  sought  to  be  introduced,  viz.  by  satisfying  the  wit- 
ness by  some  information  or  evidence,  that  a  number  of  papers  are  in  the 
handwriting  of  the  party,  and  then  desiring  him  to  study  those  papers,  so 
as  to  acquire  a  knowledge  of  the  handwriting,  and  fix  an  exemplar  in  his 
mind,  and  afterwards  putting  into  his  hand  the  writing  in  question,  and  ask- 
ing his  belief  respecting  it ;  or  by  merely  putting  certain  papers  into  the 
witness's  hands,  without  telling  who  wrote  them,  and  desiring  him  to  stodr 
them,  and  acquire  a  knowledge  of  the  handwriting,  and  afterwards  shewiog 
him  the  writing  in  question,  and  asking  his  belief  whether  they  are  writta 
by  the  same  person ;  and  calling  evidence  to  prove  to  the  Jury  that  the 
former  are  the  handwriting  of  the  party,  which  perhaps  may  be  considered 
as  the  same  process  in  effect,  expressed  in  other  words. 

*'  The  very  foundation  of  this  mode  is  the  establishment  of  the  fact,  thit 
the  papers,  from  studying  which  the  witness  is  to  acquire  his  knowledge, 
are  the  handwriting  of  the  party.  Now  that  fact  must  be  established, 
either  by  the  acknowledgment  of  the  party,  or  by  the  information  of  third 
persons." 

<<  I  find  no  express  authority,  that  direct  comparison  of  handwriting  is 
admissible  in  evidence,  but  many  to  the  contrary. 

<*  I  do  not,  under  these  circumstances,  feel  that  I  am  obliged  by  authorities 
to  admit. of  any  mode  of  acquiring  a  knowledge  of  handwriting,  except  the 
two  above  suggested ;  and,  for  the  reasons  already  stated,  I  am  of  opinion 
that  no  other  mode  ought  to  be  introduced,  and  that  the  learned  judge  vis 
right  in  rejecting  the  evidence."  (1) 


PftOOF  BT  BUB- 
8CBM1NO  WlT- 
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VI.  Proof  by  subscribing  Witnesses. 
1.  Generally .     . 

As  a  general  rule,  if  an  instrument  be  attested  by  a  subscribing  witness 
such  witness  ought  to  be  produced  at  the  trial  to  prove  it (2);  because"* 
fact  may  be  known  to  the  subscribing  witness,  not  within  the  knowledge  or 
recollection  of  the  obligor;  and  he  is  entitled  to  avail  himself  of  all  the 
knowledge  of  the  subscribing  witness  relative  to  the  transaction."  (3)  It  ^ 
not,  however,  the  sequent,  that  because  the  subscribing  witnesses  are  the 
plighted  witnesses  to  prove  the  execution,  they  must  be  the  best  witnesses, 


(1)  The  foregoing   principles  were   ac-         (2)  Restv.Harringworlh(Mab,of)f^*  • 
quiesced  in  by  Mr.  Justice  Coleridffe»  but    &  S.  352.     Jenk.  Cent  ca.  89.  47. 
partially  dissented  from  by  Lord  Denman        (3)  Per  Le  Blanc  J.  mCaR(Bart)^-^^ 
and  Mr.  Justice  Williams.  ning,  4  East,  53.     Powfet  ▼.  I«y««'*^ 

T.  R.  366.     Btarowes  t.  Lock,  10  Ves.  41^ 
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for  others  may  know  more  of  the  transaction  than  they ;  but,  inasmuch  as  Epfxct  and 
they  are  the  plighted  witnesses,  the  knowledge  they  have  upon  the  subject  is  ,^^,otaet 
essential.  ( 1 )  EyiDsvcK. 


The  rule  requiring  proof  of  attestation  equally  exists,  whether  the  ac- 
knowledgment  be  offered  as  evidence  against  the  party  himself  who  made 
it  (2),  or  against  a  third  person  (3) ;  or  whether  the  deed  be  an  existing 
instrument^  or  cancelled  (4) ;  or  whether  it  be  the  foundation  of  the  action, 
or  comes  in  question  collaterally,  as  part  of  the  evidence  in  the  cause.  (5) 

Proof  of  the  handwriting  of  a  witness  is  equivalent  to  the  proof  of  the  Identity  of 
execution  of  the  instrument  by  the  parties  named  in  it ;  but  it  does  not  P**^  execut- 
prove,  that  the  party  executing  the  instrument  was  the  party  to  the  suit 
Some  evidence  of  identity  is  requisite  (6);  but  slight  evidence  of  identity 
is  sufficient  (7),  as  that  the  defendant  was  present  when  the  instrument 
was  prepared,  or  that  the  maker  of  the  instrument  resided  in  the  same 
place.  (8) 

But  mere  identity  of  name  is  not  sufficient  (9) ;  —  thus,  where  a  witness 
to  a  bond  stated,  that  he  saw  it  executed  by  a  person  who  was  introduced 
under  the  name  of  Hawkshaw  (the  name  of  the  defendant),  but  could  not 
identify  him,  the  plaintiff  was  nonsuited.  (10) 

It  will  not  be  assumed,  that'a  name  subscribed  to  an  instrument  is  that  of  Where  it  will 
an  attesting  witness ;  —  thus,  in  Doe  d.  England  {Bank  of)  v.  Chambers  (11),  ^JJt^  mm™^' 
where  a  deed  purported  to  be  "  Sealed  by  order  of  the  court  of  directors  of  gubscribed  to  a 
the  governor  and  company  of  the  Bank  of  England.— J.  Knight,  secretary,"  document  is 
it  was  held  not  to  be  requisite  to  call  J.  Knight;  Mr.  Justice  Littledale  J^g^4^, 
observing,  <<  When  a  corporation  affixes  its  seal,  it  cannot,  of  course,  do 
so  by  its  own  hands.     This  memorandum  merely  imports,  that  the  party 
signing  it,  is  the  person  who  is  deputed  by  the  corporation  to.  affix  its  seal, 
and  who  accordingly  does  so  by  that  authority." 

Where  a, subscribing  witness  denies  his  own  handwriting,  and  an  inquiry  Where  witness 
is  instituted  upon  the  sulijects  of  handwriting  and  identity,  it  is  the  province  denies  hishand- 
of  the  judge,  and  not  of  the  jury,  to  decide  the  question.  (12)  the  province  of 

An  attesting  witness  ought  not  to  be  admitted  to  deny  his  own  attest-  the  judge  to 
ation.(13)  But,  if  he  do  deny  having  seen  the  deed  executed,  other  evidence  qu^ji^n^^ 
of  the  execution  is  admissible.  (14) 

Where  the  subscribing  witnesses  to  a  bond  disavow  having  seen  it  exe- 
cuted, other  persons  who  saw  it  executed,  or  can  prove  the  party*s  hand- 
writing, may  be  called.  (15) 

And  subscribing  witnesses  can  prove,  contrary  to  their  attestation,  that 
the  party  did  not  execute  the  instrument  in  dispute.  (16) 

(1)  Doe  d.  SjfkM  {Sir  K)  y.  Dumford,  2         (7)  Ndson  v.  Whittall,  1  B.&  A.  19. 

M.  &  S.  62.     Higgt  v.  Dixon,  2  Stark.  1 80.         (8)   Whiteloeke  v.  Mtagrove,  1  C.  &  M.  521. 
PhUlipps*  £t.  649.  (9)  Ibid. 

(2)  CaU^Bart.)  v.  Dunning,  4  East,  53.  (10)  Pea-kins  ▼.  Hawkshaw,  2  Stark.  2S9. 

(3)  jibbot  V.  Plwnbe,  Doug.  216.  Middleton  ▼.  Sandford,  4  Camp.  34. 

(4)  Sreton  v.  Chpe,  Peake*8  N.  P.  C.  43.  (11)  4  A.  &  £.  410. 

(5)  Phillipps*  £v.  650.    Manners,  q.  t.  ▼.         (12)  Phillipps*  £v.  660. 

Fbstan,  4£sp.  N.  P.  C.  239.,  vide  etieanLeitk  (13)   GoodtiiU  d.  Alexander  ▼.  Clayton,  4 

V.  Pott,  1  ibid.  196.     Hex  ▼.  Harringworth  Burr.  2224. 

(/nAa&.o/),  4  M.   &   S.   354.       Edinburgh  (14)   Talloty,  ifotiMm,  7  Taunt  251.     2 

V.  Cmddl,  2  Stark.  284.     Higgs  v.  Dixon^  Marsh.  527. 

ibid.    180.      Gordon    v.    SecrHan,   8    £ast,  (15)  Leg  v.  BaUard,  3  Esp. 'S,  F,  C.  173. 

548.     Johnson  v.  Mason,  1  £sp.  N.  P.  C.  89.  n. 

(6)  Whitdockey.MKsgrove,lC,&M,52i,  (16)  Ibid. 
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If  the  attesting  witness  to  a  deed  swear,  that  he  did  not  see  it  eseeattd, 
it  may  be  prored  by  evidence  of  the  handwriting  of  the  party  (1);  and  if  (he 
subscribing  witness  to  a  note  swears,  that  he  did  not  see  it  drawn,  itmay  Ix 
proved  by  evidence  of  the  handwriting  of  the  maker.  (2) 


Deeds  hatiko 

RAMTftlS  AND 

Intb&uksa* 
nous. 

Rasure. 


^.  Deeds  having  Rasures  and  InterUneatums. 

If  diere  be  smj  blemish  in  the  deed  by  rasure  or  interlineation,  it  has  bea 
said,  tiie  deed  ought  to  be  proved,  though  above  thirty  years  old(S)^  and 
the  blemish  satisfactorily  explained ;  but  seemingly,  to  require  this  pno!,  tk 
alteration  should  be  material. 
InterlineatioiL  In  sttch  a  ease,  the  jury  would  have  to  try,  whether  the  rasure  or  into^ 
tineation  was  before  or  after  the  delivery  of  the  deed ;  for,  if  the  rasirem 
before  that  time,  the  deed  is  still  valid  and  binding :  it  is  only  af^  the 
delivery*  that  a  rasure  or  interlineation  can  affect  a  deed ;  and  even  then  ^ 
are  in  some  -cases  immaterial. 

To  aseertain  the  time  of  delivery,  tiie  first  and  best  evidence  to  be 
resorted  to,  is  the  testimony  of  a  subscribing  witness,  if  any  can  be  pio* 
duoed ;  or«  if  there  be  no  subscribing  witness,  other  persona  may  be  calH 
who  were  present  when  the  deed  was  delivered;  or,  if  no  person  was  prC' 
sent,  the  time  of  delivery  will  be  reckoned  from  the  date  of  the  deed.  Aoi 
the  fact  of  the  rasure  having  been  after  the  delivery  may  be  pioved,  either 
by  a  subscribing  witness,  or  by  any  other  person  who  saw  the  nsoR 
made.  (4) 


IvSKKTXOir  OP 

THE  Name  or 
a  pictitiou8 
Pbrsom. 


Insanity  of  par- 
ty executing 
deeds. 

Several  wit- 
nesses. 


3.  Insertion  of  the  Name  ofafictUtous  Person. 

Where  the  name  of  a  fictitious  person  is  inserted  as  the  name  of  the  wit- 
ness (5);  or  where  the  subscribing  witness,  on  being  called,  denies  haviif 
any  knowledge  of  the  execution  (6);  or  where  the  person,  who  has  put  hit 
name  as  the  subscribing  witness,  did  so  without  the  knowledge  or  cfxsa^ 
of  the  parties  to  an  instrument  (7)»  purporting  to  be  attested  by  a  subscrib- 
ing witness,  it  may  be  proved  by  calling  some  one  intimate  with  the  haiKi' 
writing  of  the  person  executing,  or  who  was  present  when  it  was  exeeutei 
or  who  heard  the  party  admit  the  execution. 

If  a  subscribing  witness  declare,  that  at  the  period  when  the  party  exe* 
cuted  the  instrument  he  was  insane,  the  assertion  of  the  witness  maf  oe 
contradicted  by  other  evidence.  (8) 

Where  there  is  more  than  one  attesting  witness,  die  absence  of  aH  iob" 
be  accounted  for,  before  evidence  of  handwriting  can  be  given.  (9)   Bot 


(1)  Fittffmtldr,  Ebee,  2  Camp.  6S5.,  et 
ride  Pkippi  ▼.  Piarkert  ]  ibid.  412.  Boxer 
▼.  Rabeth,  Gow,  N.  P.  C.  175. 

(2)  Lemon  y.  Dean,  2  Camp.  636.  «. 

(3)  Gilb.  Ev.  89.     Bull.  N.  P.  255. 

(4)  PhUlipps'  Ev.  653. 

(5)  Fasietw.  Brown,  Peake's  N.  P.  C.  23. 

(6)  Fitzgerald  ▼.    EUee,   2  Camp.  635. 
GreUier  ▼.  Neale,  Peake*s  N.P.C.  198.    Ley 


▼.  ^flflBfd;  3  Esp.  N.  P.  C.  173.  a.  ^"^ 
Dean, 2 Camp.  636. «.  ^«rtr ▼.  Rd^^* 
N.  P.  C.  1 75.  TaOoi  v.Hodmm,  7  Tsant  «l-. 
overruling  Phippe  v.  Ptirker,  1  Csmp.^J*' 

(7)  M*Craw  v.  Gentry,    3    Csmp.  »»• 
Wright  V.  ifakefbrd,  4  Taunt  92a 

(8)  Lotpe  V.  Joaijfe,  1  W.  Black.  S65. 

(9)  CunBffe  v.  Sefton,  2  East,  1S3 
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where  the  absence. of  all  the  subscribing  witnesses  is  accounted  for^  it  will  Errscr  and 
be  sufficient  to  prove  the  handwritine  of  one  of  them.  (1)  Paoor  of 

DOCUMBMTAKT 

Where  it  is  competent  to  prove  the  handwriting  of  the  subscribing  wit-  Evidbmck. 


nesB,  it  is  not  necessary  to  prove  the  handwriting  of  the  party  to  the  instru-  


4.  Proof  of  Execution^  when  dispensed  tvWu  Proof  of  £z- 

XCUTIOK,  WHKK 

If  a  deed  be  enrolled  under*  the  provisions  of  a  statute,  proof  of  enrol-  dispbmsed 
ment  by  an  examined  copy,  dispenses  with  proof  of  the  execution  by  any  of  ^"^ 
the  parties  to  the  deed.  (3)  ing  ©nr^rat 

Where  a  deed  not  requiring  enrolment  is  enrolled  on  the  acknowledg-  by  sutute. 
ment  of  one  of  the  parties,  it  is  evidence  of  execution  against  that  party.(4<)  ^^^  no*  ""e- 
But  it  seems,  that  unless  such  enrolment  be  a  record,  or  be  rendered  evi-  ment°by^8ta-* 
dence  by  statute^  it  will  not  dispense  with  proof  by  a  subscribing  witness,  tute. 
as  in  the  case  of  the  assignment  enrolled  under  stat  6  Geo.  4.  c.  17.  (5),  or  of 
a  lease  of  crown  land  enrolled  in  the  office  of  the  auditor  of  the  land  re- 
venue. (6)     But  in  Bowe  v.  Brenton  (7),  such  an  enrolment  of  duchy  land 
was  admitted  as  primary  evidence.  (8) 

A  deed  may  be  given  in  evidence,  under  a  rule  of  court,  nuide  by  con- 
sent, without  proof  of  execution.  (9)  So,  if  the  execution  of  the  deed>  or 
the  handwriting  of  the  witness,  be  one  of  the  admissions  in  the  cause  (10); 
or  if  money  have  been  paid  into  court  on  the  count  in  which  the  deed  is 
stated  (11 );  or  if  the  party  be  estopped  to  dispute  it,  as  by  recital  (12) :  but 
if  the  plaintiff  declare  on  a  deed  which  recites  another  deed,  and  neither 
deed  is  denied  by  the  pleadings,  yet  the  recital  deed  cannot  be  put  in  evi- 
dence without  proof  by  its  attesting  witness.  (IS) 

From  the  inconvenience  and  inutility  of  searches  after  attesting  witnesses  Instrument 
to  ancient  deeds,  and  the  expediency  of  fixing  some  definite  limit,  it  has  thirty  years  old. 
become  a  general  rule,  that  instruments  of  thirty  years  old  may  be  admitted 
in  evidence  without  any  proof  of  their  execution  (14),  although  the  attesting 
witnesses  nuiy  be  in  existence  (15);  and  the  rule  of  computing  the  thirty 
years  from  the  date  of  a  deed  is  equally  applicable  to  a  will.  (16) 

The  execution  or  writing  of  ancient  documents  need  not  be  proved,  wher» 
they  have  been  acted  upon,  or  brought  from  such  a  place,  as  to  afford  a 
reasonable  presumption,  that  they  were  honestly  and  fairly  obtained  and 

(1)  Adam  ▼.  Kerr,  1  B.  &  P.  360.  (IS)   GiUett  v.  Abbott,  7  A.  &  £.  783. 

(2)  Kay  v.  Brookman,  S  C.  &  P.  556.  (14)  Ik)^  A.  SpiUhury  y,  Burdett  {Sir  F,)^ 
Pbillipps'  £v.  661.  4  A.&  £.  19.    Rex  v.  Farringdom  {Inhab,  of), 

(3)  TkwrU  yi,  MadhoH,  Sty,  462.  SmartU  2T.  R.471.  Aexv.  jFar2et^A,6D.&R.  147. 
▼.  WiUiams,  1  Salk.  280.  Stat.  10  Anne,  Bull  N.  P.  255.  fbrbeiv.  FTo/e,  1 W.  Black, 
e.  18.  8.  3.  532.  cit  per  Lord  Kenyon,  1  £sp.  N.  P.  C. 

(4)  Bull.  N.  P.  255,  256.  278.    Wynne  (Bart.)  ▼.  Tyrwhitt,  4  B.  &  A. 

(5)  Ro8coe*s  £v.  95.  Gomereall  v.  Serle,  376.  12  Vin.  Abr.  £vidence,  83.  [A.  b.  5.], 
2  Y.  &  J.  5.  cit.  7  East,  291.     PhiUipps'  £v.  651. 


(6)  Jenkins  v.  Biddulpk,  R.  &  M.  339.  (15)  Mareh  ▼.  CoUnett,  2  £sp.  N.P.C.  665. 

(7)  3  M.  &  R.  218.  Doe  d.  Oldkam  v.  ffoUey,  8  B.  &  C.  24. 

(8)  Roscoe's  £v.  95.  (16)  M^Kenirev.  Fraser,9\es.5.  Where 

(9)  Bull.  N.  P.  256.,  ante,  161 1.  a  written  instrument  is  not  produced,  what 

( 1 0)  Anti,  1611,  1612.  distance  of  time  and  other  circumstances  will 

(11)  Meager  ▼.  Smith,  4  B.  &  Ad.  673.     justify  the  admission  of  parol  evidence,  vide 
Seaton  v.  Benedict,  4  Bing.  28.  Rex  v.  North  Bedbum,  Cald.  452. 

(12)  Anti,  1618. 
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EmcT  AiTD       preserved  for  ttse,  and  are  free  from  suspicion  of  di8hone8ty.(l)    Thus, a 

DOCU1U1ITABT     ^^  ^^^  ^^  '^  issue,  as  to  the  legitimacy  of  a  particular  person,  a  very  old 

ErmnrcK.  letter,  purporting  to  bear  the  signature  of  the  head  of  the  fiuniij,  and 

^  brought  from  among  the  title  deeds  kept  at  the  family  seat,  was  admitted  ii 

genuine,  without  proof  of  the  handwriting,  by  Chief  Justice  Dallas  (S)  lai 

by  Lord  Tenterden.  (S) 

But  a  bond  of  thirty  years'  standing  cannot  be  read  in  evidence,  if  tiun 
be  no  payment  of  interest,  or  other  marks  of  authenticity.  (4) 

This  exception  applies  generally  to    deeds  concerning    lands  (5)^  to 
bonds  (6),  and  to  receipts.  (7) 

It  has  been  also  held  sufficient,  on  an  appeal  against  a  removal,  for  tk 

respondent  parish  to  produce  a  certificate  thirty  years  old  given  bj  tk 

i^ppellant  parish,  without  shewing,  that  it  had  been  kept  in  the  pinfc 

chest.  (8) 

Corporation  It  is  questionable,  whether  the  seal  of  a  court  or  corporation  is  within  the 

"^^^  rule  as  to  thirty  years.    Lord  Tenterden  in  Rex  v.  BcUhtnck  (^InhabUaA 

llordTeaterden  ^)  (^)  ^^>  **  ^  ^^^J  ^  ai^ed,  that  it  is  not  within  the  principle  of 

'm  R9xr,Bat^  the  Fule,  because,  although  the  witnesses  to  a  private  deed,  or  penon 

vie*  {inhab,       acquainted  with  a  private  seal,  may  be  supposed  to  be  dead*  or  not  capible 

of  being  accounted  for,  after  such  a  lapse  of  time,  yet  the  seals  of  ooutt 

and  corporations,  being  of  a  permanent  character,  may  be  proved  bj  po" 

sons  at  any  distance  of  time  from  the  d&te  of  the  instrument  to  which  thej 

are  affixed." 

Deed  in  po»-  Notwithstanding,  the  fact  of  a  written  instrument  coming  out  of  the  poi' 

■•"'^"^■*!'      session  of  the  adverse  party,  the  necessity  of  proving  its  execution  caaaai 

*'       be  dispensed  with  ( 10) :  but  if  a  party,  who  claims  a  beneficial  interest  WKler 

a  deed,  produce  it  under  a  notice,  he  is  not  entitled  to  insist  on  the  executioo 

being  proved,  either  by  the  attesting  witness,  or  in  any  other  manner;  be. 

cause,  by  calling  for  the  production  of  the  deed,  he  is  considered  as  sffinmng 

its  due  execution.  (11) 

Thus,  in  an  action  for  the  use  and  occupation  of  premises  againft  tke 
assignees  of  a  bankrupt,  it  was  held,  that  the  deed  of  assignment  of  the 
bankrupt*s  effects,  produced  by  the  defendants  at  the  trial  under  a  ootiee 
from  the  plaintiff,  was  admissible  in  evidence  without  proof  of  the  ez^ 
eution  by  the  subscribing  witness,  as  it  appeared,  that  two  of  the  assigoeff 
had  continued  to  occupy  the  premises  after  the  act  of  bankruptcy,  v^ 
thereby  claimed  a  beneficial  interest  under  the  deed.  (12) 

In  an  action  against  the  vendor  of  an  estate,  to  recover  a  deposit  od^ 
contract  for  the  purchase,  if  the  defendant,  on  notice  produce  the  cooti*^ 

(1 )  12  VtD.  Abr.  Evidence,  83.  [A.b.  5.].  (CfcM),  ibid.  399.  Efy  (Deim  and  (^ 
cit.7  East,  291.    Bull.  N.  P.  255.    FoHtet  ▼.     ©f )  v.  SUwart,  2  Atk.  44.     »>iw«(*^' 

Wale,  1  W.  Black.  532.  cit  per  Lord  Kenyon,     y.  Tyrwhitt,  4  B.  &  A.  376. 

1  E«p.  N.  P.  C.  278.     4  B.  &  A.  376.  (8)  Bex  v.  Byitm  {Inkab.  o/),  5  T.  «• 

(2)  Situ  after  M.  T.  1821,  cit.  Pbillipps'     259. 

Ev.  652.  n.  (9)  2  B.  &  Ad.  648.  _  ^ 

(3)  Sitt.  after  T.  T.  1823,  ibid.  (10)  Knight  ▼.  MarHn,  Gow.  NP\?^ 

(4)  Forbet  v.  Wak,  1  W.  Black.  532.  1  Gordon  v.  SeeretoH,  8  East,  548.,  «*«^!1?2 
Esp.  N.  P.  C.  275.  «.  Rex  ▼.  MiddUzoy,  2  T.R.41.  I>*<^^„ 

(5)  PhUlipps'  Ev.  562.  v.Oeveland  (Ufarqueee  of},  9  B.  &  G  8^ 

(6)  Chebea  Water  Works  (Gotfemor  of)  V,         (11)  Oirr  r.  j9«fnK»»,  1  C.  M. &  B- ^« 
Cowper,  1  Esp.  N.  P.  C.  275.  (12)   Orr  v.  Morrie,  6  Moore,  S47.    3  ^ 

(7)  Manby  v.  Curtie,  1  Price,  232.    Bertie  St  B.   139.,  vide  etiam  ftwr«  »•  ^^' 
V.  Beanmont,  2  ibid.  308.     BtdUn  v.  Miekel  Taunt.  60. 
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the  plaintiff  need  not  prove  the  execution.  (1)    In  an  action  by  the  lessee  Erncr  and 
against  the  assignee  of  a  lease,  the  plaintiff  having  proved  the  execution  of  j^J^KirvAmT 
a  counterpart  of  the  lease,  and  the  defendant  having  put  in  the  original  Etibjince. 


lease,  which  was  produced  by  a  party  to  whom  he  had  assigned  it,  it  was 
held  to  be  unnecessary,  for  the  plaintiff  to  call  the  subscribing  witness  to 
prove  the  execution  of  the  original  lease.  (2) 

Where  both  parties  claim  similar  interests  under  the  instrument  produced.  Both  parties 
the  execution  of  it  need  not  be  proved,  and  extrinsic  evidence  b  admissible  ^  i^tefe^^' 
to  prove  the  fact,  for  it  cannot  appear  from  the  inspection  of  the  instru.  under  the  same 
ment  until  it  is  read.  ^®^- 

It  is  unimportant  what  the  object  of  the  opposite  party  may  be  in  re-  Object  of  using 
quiring  the  production  of  the  document;  and  proof  of  execution  is  un-  ^^edeed. 
necessary,  even  though  the  object  of  using  the  deed  be  to  impugn  it  on  the 
ground  of  fraud.  (S) 

Where  the  defendant,  upon  notice  from  the  plaintiff,  produced  a  deed, 
and  it  was  proved,  that  the  defendant's  attorney  had  stated  before  the  trial 
that  the  defendant  claimed  under  the  deed :  —  It  was  holden,  that  this  en- 
titled the  plaintiff  to  put  it  in,  without  proving  the  execution,  before  the 
defendant's  case  was  opened.  (4) 

Where  notice  was  given  to  the  defendant  to  produce  a  feoffment  under 
which  he  was  in  possession  of  land,  the  plaintiff  proved  by  secondary  evi- 
dence, the  feoffment  not  being  produced,  that  it  had  livery  indorsed,  and 
was  witnessed :  —  It  was  considered  to  be  unnecessary,  as  against  the  de- 
fendant, to  call  the  subscribing  witnesses,  or  to  prove  livery.  (5) 

But  where  a  party  produced  at  the  trial  of  a  cause  a  deed,  which  had   Receipt  of  deed 
been  some  months  in  his  possession,  it  was  Jield,  that  he  was  not  excused  ^]^*°  adverse 
from  proving  its  execution,  because  he  received  the  deed  from  the  adverse 
party,  who  formerly  claimed  a  benefit  under  it.  (6) 

Proof  of  execution  is  not  necessary,  where  the  opposite  party  who  pro-  Deed  in  pos- 
duced  the  deed  is  a  public  officer,  who,  in  the  discharge  of  his  official  ^^''^P"''^*'' 
duties,  was  obliged  to  prepare  such  deed  and  get  it  executed.  (7) 

In  an  action  against  the  sheriff  for  taking  inftufficient  sureties,  where 
the  defendant  produces  the  replevin  bond  in  pursuance  of  a  notice  so  to  do, 
and  it  purports  to  have  been  duly  executed  and  attested ;  or  if  the  sheriff 
has  assigned  it  to  the  plaintiff  (8),  it  seems,  in  either  of  such  cases,  to  be 
unnecessary  to  prove  its  execution  by  calling  the  attesting  witness.  (9) 

Where  in  covenant  on  an  indenture  of  apprenticeship,  the  pluntiff  proved,  Non  production 
that  it  was  in  the  possession  of  the  defendant,  to  whom  he  gave  a  notice  to  ^^^®^  "^^ 
produce  it:— It  was  held,  that,  on  non  production,  parol  evidence  of  its 
contents  might  be  let  in,  without  calling  the  subscribing  witness.  (10) 

In  an  action  for  double  value  under  stat.  4  Geo.  2.  c.  28.  s.  1.,  where  Stat  4  Geo.  2. 


c.  28.  8.  1. 


(1)  Bradakawy, Bennett,  1  M.  &  Rob.  14S.  (6)   Vaeher  v.  Cocktt  1  B.  &  Ad.  145.    In 

(2)  Burnett  ▼.  Lynch,  5  B.  &  C.  589.  Carry,Burdis8(l  C.  M.  &R.785.)P«rke  B. 
(S)  Carr  ▼.  Burdiee,  1  C.  M.  &  R.  785.  observed,  that  **  if  the  deed  had  been  given 

.    (4)  Doe  d.  Wiliine  ▼.  WWdne,  4  A.  &  £.  up  before  the  action,  the  case  might  have 

86.   Ktight  ▼.  Martin,  Gow,  N.P.C.  86.  Doe  been  different*' 

▼.  Wednwright,  1  N.  &  P.  8.     Doe  d.  J^ndak  (7)  Scott  v.  WaUhman,  3  Stark.  168. 

▼.  Heming,  6  B.  &  C.  28.,  ted  quart.  Whether  (8)  Bamet  v.  Lueat,  R.  &  M.  264. 

the  hearsay  of  the  attorney,  not  made  by  way  (9)  Seott  ▼.  Waithman,  3  Stark.  168. 

of  express  admission,  was  receivable?  (10)   Cookt  v.  TantweO,  2  Moore,  51 3.     8 

(5)  Doe  d.  Bowiandton  v.  Wainwrightf  6  Taunt.  131.,  vide  etiam  Doxon  v.  Haigh,  1 

A.  &  £.  520.  £sp.  N.  P.  C.  409. 
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Names  of  wit-  • 
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known. 


the  defendant  had  notice  to  produce  the  original  notice  to  quit»  Imt  refosed, 
and  the  pluntiff  then  produced  and  proved  a  eopy,  by  which  it  appealed 
that  there  was  an  attesting  witness :  — It  was  held,  that  the  atteatiiig  wit* 
ness  need  not  be  called.  (1) 

Where  the  defendant  refused  to  produce  a  deed,  the  plaintiff  proTed»  tliat 
a  notice  was  given  him  for  that  purpose,  and  that  he  was  in  powiosion  of 
the  deed,  and  then  produced  an  examined  copy,  upon  which  Uie  defendant 
produced  the  original:  —  It  was  hdd,  that  he  oould  not  insist  on  sncii 
(mginal  being  proved  by  the  attesting  witness.  (2) 

If  the  subscribing  witness  to  the  acceptance  of  a  bill  of  exchange,  be  one 
of  the  acceptor's  family,  and  cannot  be  served  with  a  subpoena  in  oons^ 
quence  of  the  conduct  of  his  family,  the  bill  may  be  read  without  his 
evidence.  (3) 

Where  the  plaintiff  declared  on  a  lost  bond,  and  a  witness  stated,  thai 
there  were  subscribing  witnesses,  but  he  did  not  know  the  sames^  the 
plaintiff  can  recover  without  calling  them ;  but  if  their  names  are  known, 
it  is  essentially  requisite,  that  they  should  be  called.  (4)  And  it  seems,  that 
where  an  executor  shews  payment  of  a  bond  under  plene  admiHisiraieUt  he 
roust  prove  the  bond  in  the  regular  way,  unless  perhaps  where  the  aetioa 
is  on  a  simple  contract  (5),  even  though  it  have  been  burnt.  (6) 


Paoof  of 
Hand  WRIT!  NO 

OF  SUBSCBimNG 
WlTNKSS. 

Genersllj. 


Illnesai 


Interested  nib' 
scribing  wit- 
ness. 


5.  Proof  of  HandtDrUing  of  svhscribing  Witness. 

Where  a  witness  to  an  instrument  becomes  incapacited,  proof  of  the 
party's  handwriting  is  admissible  (7) ;  as  in  cases  of  death  (8),  blindness  (9)^ 
insanity  (10),  infamy  (11),  absence  abroad  (12),  or  being  out  of  the  juris- 
diction of  the  superior  courts.  (IS)  • 

But  it  is  no  sufficient  ground  for  receiving  evidence  of  the  handwriting 
of  a  witness,  that  he  is  unable  to  attend  the  trial  from  indisposition,  and  lies 
without  hope  of  recovery.  (14) 

If  the  subscribing  witness  to  a  bond  be  interested  therein,  as  well  at  the 
time  of  the  attestation  as  at  the  trial,  he  cannof'be  examined  as  a  witness 
to  prove  the  execution ;  nor  is  proof  of  his  handwriting  sufficient  for  that 
purpose  (15);  and  it  seems  to  be  sufficient  to  prove  the  signature  of  the 
party  alone.  (16) 


(1)  Toole  V,  ffarrmj  8  A.  &  £.  588. 

(2)  Jackton  ▼.  AUen,  3  Stark.  74. 

(3)  HiU  V.  PhiUipB,  5  C.  &  P.  356. 

(4)  Kedinff  v.  BaO,  Peake*s  £▼.  App. 
8S. 

(5)  Bull.  N.P.  143. 

(6)  Gilliet  ▼.  Smither,  2  Stark.  528. 

(7)  Buckley  v.  Smith,  2  Esp.  N.  P.  C. 
697. 

(8  )  Page  v.  Mann,  M.  &  M.  79.  Kay  (Bart.) 
▼.  Brookman,  3  C.  &  P.  555.     M.  &  M.  286. 
'  Ndeon  V.  WhittaU,  1  B.  &  A.  19.     Adama  v. 
Kerr^  1  B.  &  P.  360. 

(9)  Wood  V.  Drury,  1  Ld.  Raym.  734. 
Pedler  v.  Paige,  1  M.  &  Rob.  258. 

(10)  12  Vin.  Abr.  Evidence.  223.  [T.  b. 
48.]  Burnet  ▼.  Taylor,  9  Ves.  381.  Currie 
V.  ChUdj  3  Camp.  2S3. 


(11)  Com.  Dig.  TeatnKagne  (B.  8.>.  Jmm 

V.  Maaan,  Str.  833. 

(12)  WaUie  v.  Dehneey,  7  T.  R.  266.  a. 
Coghlan  ▼.  fFiSumuon,  Doug.  93.  Adam  ▼. 
Kerr,  1  B.  &  P.  361. 

(13)  Ward  v.  WeOs,  1  Taunt.  161.  Primee 
y.  Blackburn,  2  East,  250.  Adam  v.  Kerr,  1 
B.&P.S61.  HodMttv.FonMm,!  Stark.  9a 
Jones  V.  Brewer,  4 Taunt.  46.  Phillipps*  £v. 
657. 

.  (14)  Harrimm  v.  Bladn^  S  Camp.  457. 
Doe  d.  JJoyd  ir.  Evane,  3  C.  &  P.  21.  Ib 
Jonee  v.  Brewer  (4  Taunt.  46. )  Mansfield 
C.  J.  said,  **  Perhaps  in  some  instances  of 
sickness  the  handwriting  of  a  subscribiDg 
witness  may  be  proved." 

(15)  Swire  v.  BeU,  5  T.  R  371. 

(16)  Ibid. 
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But  where  a  defendant,  knowing  the  situation  of  a  person  whom  he  re-  Crrscv  awd 
quests  to  attest  the  execution  of  the  instrument^  is  afterwards  sued  upon  it,  docotootaet 
he  cannot  object  to  his  competency.  ( 1 )  *  Eyioknce. 

If  a  subscriber  acquire  an  interest  after  the  execution  of  the  instrument  whcro  witnaiii 
attested  by  him^  proof  of  his  handwriting  may  be  received  to  establish  such  becomes  inter- 
instrument ;  as  where  he  has  been  appointed  executor  or  administrator  (2),  ^'^  *^  ^ 

•  J  Ai  .1  t      .     .  .         •^v  «    1  .       execution  of 

or  married  the  person  to  whom  the  instrument  was  given  (S) ;  and  the  pnn-  the  instrument 
(»ple  seemingly  extends  to  persons  entering  into  partnership.  (4)  attested  by  him. 

But  where  the  plaintiff  in  an  action  on  a  charter-party  had  communis  Party  in  the 
cated  to  the  attesting  witness  an  interest  in  the  adventure  subsequently  to  j?'^  ^,V^^°f. 

°  1  J         disquaufication. 

the  execution  of  the  instrument,  it  was  held,  that  he  was  incompetent 
to  prove  the  execution,  and  that  evidence  of  his  handwriting  was  inad- 
missible ;  because  the  plaintiff  had  himself  caused  the  disqualification  by 
giving  an  interest  in  the  subject-matter  of  the  instrument,  and  thus  the  ' 
plaintiff  would  thereby  deprive  the  defendant  of  the  advantage  of  the 
witness's  cross-examination  by  his  own  act  (5) 

If,   upon  fair,   serious,  diligent  inquiry,  without  evasion,  an  attesting  Wubrb  Wit- 
witness  is  not  to  be  found,  evidence  of  his  handwritine  is  admissible  to  "*^  cannot 
prove  the  attestation,  and  it  is  a  question  for  thie  jury  to  determine,  whether 
sufficient  search  has  been  made  for  the  witness  (6);  but  such  evidence 
appears  to  be  only  admissible,  when  it  is  of  an  original  and  not  of  a  hearsay 
character. 

What  is  a  sufficient  search  for  witnesses  to  prove  handwriting  to  allow 
secondary  evidence  to  be  given,  must  depend  on  the  circumstances  of  each 
case.  (7) 

Thus,  in  order  to  dispense  with  the  production  of  an  attesting  witness  to 
a  will,  bearing  date  the  15th  May,  1806,  it  was  proved,  that  applications 
had  been  made  by  letter  to  the  attorney  in  whose  office  the  witness  was  at 
the  time  a  clerk ;  in  the  first  place,  for  general  information  respecting  the 
will,  and  afterwards  for  information  respecting  the  witnesses  by  whom  it 
was  attested ;  and  that  advertisements  for  their  discovery  had  a  week  before 
the  trial  been  inserted  in  three  daily  and  one  weekly  newspapers,  but 
without  success :  —  It  was  held,  that  sufficient  had  been  done  to  entitle  the 
party  to  have  the  will  read  on  proof  of  the  handwriting  of  the  witnesses, 
although  the  attorney  of  whom  the  inquiries  had  been  made  stated,  that 
one  of  the  witnesses  was  examined  in  a  cause  touching  the  property  in 
1815,  a  fact  which  he  had  forgotten  to  communicate  at  the  time  he  was 
asked  for  information,  but  which  (it  was  suggested)  he  could  not  fail  to 
have  remembered,  had  any  strict  inquiry  been  instituted.  (8) 

It  is  sufficient  to  dispense  with  the  necessity  of  calling  the  subscribing  Eiprecsing  an 
witness  to  a  deed,  to  shew,  that  he  expressed  an  intention  of  leaving  the  j^|^**°!^^^ 
country,  that  he  had  reason  for  doing  so  to  avoid  a  criminal  charge,  and  country,  and 
that  his  relations  have  not  seen,  him  since  he  expressed  his  intention  of  not  heard  of 

subsequently. 

(1)  H<mtyw»d{fiaTi,)^.Ttaeock^^  Camp.  '      (5)  Ibid.     3  M.  &  P.  146. 

196.  (6)  BcLmptfm  ▼.  i\iitfi»,  4  Bing.  264.     12 

(2)  Gou  ▼.  Traey^  1  P.  Wms.  287.     GoA-  Moore,  407.    Oo#6y  v.  Ttrey^  1  Taunt  S64. 
/rey  ▼.  ATorrtf,  Str.  34.  1  Camp.  303. 

(3)  Buckle  V.  Smiik,  2  Esp.  N.  P.  C.  697.  (7)  MnUr  d.  iHilfer,  2  Bing.  N.  C.  76. 

(4)  TtT  Best  C.  J.  in  HoM  v.  SUphtMon^  (8)  Ibid. 
5  Bing.  493. 
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going  (1);  or  that  the  witness  went  abroad  twenty  years  ago,  and  has  never 
since  been  heard  of.  (2) 

where,  in  an  action  on  a  bond^  evidence  was  offered  that  diligent  inquiry 
had  been  made  after  one  of  the  subscribing  witnesses  at  the  places  of 
residence  of  the  obligors  and  obligee,  and  that  no  account  could  be  obtainei 
of  such  a  person,  who  he  was,  where  he  lived,  or  any  circumstance  relatiD^ 
to  him :  —  It  was  held  sufficient,  to  let  in  proof  of  the  handwriting  of  the 
other  subscribing  witness,  who  had  since  become  interested  as  adminis- 
tratrix to  the  obligee,  and  was  a  plaintiff  on  the  record.  (3) 

Where  the  defendant's  clerk  was  the  subscribing  witness  to  a  bond^  and 
upon  being  subpoenaed  refused  to  attend,  and  the  trial  was  twice  put  off  m 
consequence  of  his  non  attendance,  and  due  search  was  made  for  him,  and 
information  received,  that  he  was  gone  to  Margate,  where  inquiry  was  also 
made  but  without  success :  —  It  was  decided,  principally  on  the  gmonnd  of 
collusion,  that  evidence  of  his  handwriting  might  be  given.  (4) 

Where  an  attesting  witness  could  not  be  found  afler  sufficient  inqainr: — 
It  was  held,  that  evidence  of  his  handwriting  was  admissible,  although  a 
letter,  not  disclosing  his  retreat,  had  been  received  from  him  a  few  dajs 
before  the  trial.  (5) 

In  accounting  for  the  absence  of  an  attesting  witness,  or  the  loss  of  a  writ- 
ten instrument,  general  answers  to  inquiries,  that  nothing  is  known  concerv- 
ing  them,  are  admissible  in  evidence ;  but  declarations  as  to  particular  facts 
are  not,  if  the  party  making  them  is  capable  of  being  called  as  a  witnes8.(6) 

It  is  requisite  that  a  search  be  made,  at  the  last  known  place  of  resideooe 
of  the  subscribing  witness :  thus,  where  in  an  action  on  a  post-obit  bond  it 
appeared,  that  the  attesting  witness  was  an  attorney  who  formerly  had  an 
office  in  London  and  resided  at  Sydenham :  —  It  was  holden,  that  it  was  not 
enough  to  let  in  evidence  of  his  handwriting,  to  prove  the  execution  of  the 
deed,  that  he  had  disappeared  from  his  office  in  London  for  twelve  months 
before  the  trial,  and  had  not  been  heard  of  during  that  period  by  persons 
who  knew  him,  without  shewing  that  search  had  been  made  after  him  at 
the  house  he  occupied  at  Sydenham  (7) ;  although  evidence  of  his  hand- 
writing was  held  to  be  admissible,  on  proof  that  twelve  months  ago  a  com- 
mission of  bankruptcy  had  been  sued  out  against  him,  to  which  he  had 
never  appeared.  (8) 

Where  in  an  action  of  debt  on  bond,  the  attesting  witness  kept  out  of  the 
way  to  avoid  an  arrest :  —  It  was  considered,  that  this  was  not  a  sufficient 
reason  for  dispensing  with  the  attendance  of  such  subscribing  witness  to 
prove  the  execution  of  the  bond  by  the  obligor ;  and  evidence  of  his  hand- 
writing having  been  given  aliundey  on  which  the  obligee  obtained  a  verdict, 
the  court  of  Common  Pleas  ordered  a  new  trial.  (9) 

Where  the  subscribing  witness  is  resident  abroad,  evidence  of  his  hand- 
writing must  be  given,  as  if  he  were  dead.  (10) 


(!)  Kay  {Bart.)  v.  Brookman,  3  C.  & 
P.  555.   M.  &  M.  286. 

(2)  Doe  V.  JohnMon^  Phillipps*  £v.  658. 

fi. 

(3)  Cunliffe  ▼.  Sefion,  2  East,  183. 

(4)  Burt  V.  Walkery  4  B.  &  A.  697. 

(5)  Morgan  v.  Morgan^  9  Bing.  359.  2 
M.  &  Sc.  491*,  vide  etiam  Bampton  v.  Pati/tn, 
12  Moore,  497.     4  Bing.  264.     Evan9  v. 


CWrftf,  2  C.  &  P.  296.   Cogldam  ▼.  WiOimmmm, 
Doug.  93. 

(6)  Doe  d.  Johuim  v.  Johuau^  2Chitt. 
196. 

(7)  Warden  ▼.  Fermor,  2  Camp.  282. 

(8)  Ibid. 

(9)  Pytt  V.  Griffith,  €  Moore,  538. 

(10)  Holmee  v.  Pbntim,  Peake's  N.  P.  C 
135.     Cooper  v.  Maraden,  \  Esp.  N.  P.  C  S. 
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If  an  attesting  witness  appear  upon  search  made  at  the  admiralty  to  be   Eraser  and 
serving  in  the  navy,  hb  absence  is  sufficiently  accounted  for  to  render  j,jJ^*JJ^^^^„ 
secondary  evidence  admissible  (1);  and  if  an  attesting  witness  have  set  out  Evidbnck. 
to  leave  the  kingdom,  his  absence  is  sufficiently  accounted  for,  although  in    ~~  ~ 

fact  his  vessel  may  unexpectedly  have  been  beaten  back  into  an  English  in  the  navy. 
port  by  contrary  winds  just  at  the  time  of  the  trial.  (2) 

It  seems,  that  if  an  attesting  witness  to  a  bond  reside  in  Ireland,  his  hand-  Resident  in 
writing  pay  be  proved,  although  no  steps  have  been  taken  to  procure  his    ^  ^  * 
personal  attendance.  (3) 

Where  a  lease  purported  to  have  been  signed  by  the  mark  of  one  of  the 
parties,  and  where  the  handwriting  of  the  subscribing  witness  was  proved, 
and  that  he  had  gone  abroad,  and  that  the  defeixdant  had  spoken  of  the 
temd  that  be  had  under  the  lease: — It  was  held,  that  this  was  sufficient 
proof  of  the  execution  of  the  lease  by  the  defendant.  (4) 

An  instrument  executed  abroad,  and  witnessed  by  a  foreigner  residing  Instrument  ex- 
there,  may  be  proved  by  evidence  of  the  handwriting  of  the  witness  and  of  ^^  witnessed* 
the  contracting  party,  bat  not  by  the  latter  alone.  (5)  by  a  foreigner 

residing  there. 


YIL  Proof  of  BxectUion  of  Deed.  PhoofofExb- 

COTION  OF 

If  there  are  several  attesting  witnesses,  it  is  sufficient  to  call  one  only  (6);  I>m>' 
although  it  may  be  the  case  of  a  will,  provided  he  can  prove  the  execution  of  Proof  by  one  of 
the  will  by  the  testator,  and  that  he  and  the  rest  of  the  witnesses  subscribed  witnesses, 
their  names  in  the  presence  of  the  testator.  (7)     A  proof  executed  by  a 
marksman,  may  be  proved  by  a  person  who  has  seen  the  party  make  his 
mark,  and  can  speak  to  its  peculiarities.  (8) 

It  is  not  requisite,  that  the  witness  who  proves  the  sealing  and  delivery,  Suteofthe 
should  also.be  able  to  prove  the  state  of  the  instrument  at  the  time  of  ^°s^'^"™^<>^* 
execution,  and  that  all  the  blanks  were  then  filled  up.     In   practice  it 
seldom  occurs,  that  a  witness  can  prove  more  than  the  sealing  and  delivery 
of  the  deed,  and  the  identity  of  the  parties.  (9) 

In  Maugham  v.  Hubbard  (10)  Mr.  Justice  Bayley  said,  *'  Where  a  witness.  Judgment  of 
called  to  prove  the  execution  of  a  deed,  sees  his  signature  to  the  attest-  ^'*  J^5^<^ 
ation,  and  says,  that  he  is,  therefore,  sure  that  he  saw  the  party  execute  the  Maugham  ▼. 
deed,  that  is  a  sufficient  proof  of  the  execution  of  the  deed,  though  the  -^«**«»'<'» 
witness  add,  that  he  has  no  recollection  of  the  fact  of  the  execution  of  the 
deed."  (11) 

Where  the  subscribing  witness  to  a  bond  stated,  that  he  saw  it  executed 
by  a  person  who  was  introduced  by  the  name  of  Hawkshaw  (the  name  of 
the  defendant),  but  was  unable  to  identify  him  with  the  defendant  in  the 

(1 )  Parker  y.  Hotkini,  2  Taunt.  223.  the  execution,  it  is  prudent  to  call  all  the 

(2)  Ward  ▼.  Wella,  1  ibid.  461,  witnesses.     GoodHtle  d.  Alexander  ▼.  dayfym, 

(3)  Hodnett  ▼.  Forman,  1  SUrk.  90.  4  Burr.  2224. 

(4)  Doe  d.  Wheddom  v.  Pavl^  S  C.  &  P.  (8)  Per  Tindal  C.  J.  in  George  t.  Swrrey, 
CIS.     Rule  to  set  aside  nonsuit  refused.  M.  &  M.  516. 

(5)  BamtM  v.  Trompowtky^  7  T.  R.  265.  (9)  England  ▼.  Roper,  1  Stark.  S04.,  et 

(6)  Holdfast   d.  Anstey  ▼.  Dowsing,  Str.  vide  Taibot  v.  Hodton,  7  Taunt  251. 
1254.  (10)  8  fi.  &  C.  16. 

(7)  BulL  N.  P.  264.  WiUia  v.  Ltteae,  I  (11)  y\deet\amRexv,St,Mariin^Leiee$ter, 
P.  Wms.  471.  But  if  any  suspicion  attach  to  4  N.  &  M.  204. 
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action,  the  plaintiff  was  nonsuited.  (1)  Where  a  bond  had  been  exeented 
and  attested  by  a  witness  in  one  room,  and  was  then  taken  into  an  adjoimi^ 
room,  and  at  the  request  of  the  defendant's  attorney,  and  in  the  hearing  of 
the  defendant  was  attested  by  another  witness  who  knew  the  defemiut'i 
handwriting ; — It  was  held,  that  the  execution  of  the  deed  was  saffideill^ 
proved  by  the  latter  witness,  since  the  whole  might  be  considered  as  m 
entire  transaction.  (2) 

Where  a  party  executes  a  deed  with  a  blank  in  it,  which  is  aftenmdi 
filled  up  with  his  assent,  and  he  subsequentiy  recognised  the  deed  as  vM, 
the  filling  up  of  the  blank,  will  not  avoid  it ;  for  till  the  blank  is  duly  sap- 
plied,  it  is  incomplete  and  in  fieri.  (S) 

It  is  not  essential,  that  the  sealing  should  be  with  the  seal  of  the  obUga; 
nor  be  actually  made  at  the  time ;  it  is  sufiicient)  if  the  obligor  aokaowledge 
any  impression  already  made  to  be  his  seal  (4) ;  and  it  seems,  that  ok 
piece  of  wax  will  suffice  for  several  obligors,  if  they  make  distioct  aod 
several  prints  upon  it.  (5)  In  Lord  Lovelace* s  cote  (6)  it  was  said,  tbat  ''if 
one  of  the  officers  of  the  forest  put  one  seal  to  the  rolls  by  assent  of  all  the 
verderers,  regarders,  and  other  officers,  it  is  as  good  as  if  every  one  bad  pit 
his  several  seal ;  as  in  case  divers  men  enter  into  an  obligation,  and  tbej  aO 
consent,  and  set  but  one  seal  to  it,  it  is  a  good  obligation  of  them  all**  And 
if  one  partner,  in  the  presence  of  the  other,  seal  and  deliver  a  deed  of  9ik 
for  bothy  it  is  binding  upon  both.  (7) 

If  a  deed  be  exeputed  under  some  special  authority,  which  prescribes  tke 
mode  and  form  of  execution,  the  execution  will  not  be  valid  unless  those 
requisites  be  observed.  Where  a  certificate  under  stat  8  &^  9  Will.  3.  c.  Sd 
(which  requires  certificates  to  be  under  the  hands  and  seals  of  the  churcb* 
wardens  and  overseers,  or  the  major  part  of  them,  or  under  the  hands  aod 
seals  of  the  overseers  when  there  are  no  churchwardens),  was  signed  br 
two  churchwardens  and  one  overseer,  but  bore  two  seals  only,  the  cooft 
held,  that  it  was  not  a  valid  certificate.  They  said  it  was  the  case  of  an  exe- 
cution of  a  power,  and  that  in  the  execution  of  powers  all  the  circumstaoce 
required  by  the  creators  of  the  power,  however  unessential  and  otherwiie 
unimportant,  must  be  observed,  and  can  only  be  satisfied  by  a  strietlj 
literal  and  precise  performance.  (8) 

If  a  party  write  his  name  opposite  to  the  seal  on  an  instrument, 
purports  to  be  sealed  and  delivered  by  him,  it  is  evidence  of  a  sealing  uA 
delivery  to  go  to  a  jury.  (9) 

In  Adam  v.  J&rr(10),  which  was  an  action  on  a  bond  alleged  to  have 
been  sealed,  evidence  was  admitted  to  prove  a  custom  in  Jamaica  (where 
the  bond  in  question  had  been  executed),  by  substituting  a  mark  with  a 
pen  for  a  seal.   The  court  of  Common  Pleas,  after  a  verdict  for  tbe  plaintiC 


(1)  Fdrkint  v.  Hawhhaw,  2  SUrk.  2S9, 
Bull.  N.  P.  271.  Nelson  v.  fmttaU^  1  B.  & 
A.  20.     ABddleUm  v.  Sandford,  4  Camp.  34. 

(2)  Parke  v.  Mear»,  2  B.  &  P.  217.,  vide 
eti«m  Powdl  v.  Blaekett,  1  Exp.  N.  P.  C.  97. 

(3)  Hudson  ▼.  Revett,  5  Bing.  368.  Hall 
V.  Chandtesa,  4  ibid.  123.  **  If  a  deed  is 
executed  with  blanks,  and  afterwards  filled 
up,  it  is  void.**  Diet,  Alderson  B.  in  Hutchins 
V.  Scott,  2  M.  &  W.  812. 

(4)  Com.  Dig.  Fait  (A.  2.). 


(5)  Touchit.  by  Atberley,  56,  Mm 
8.  134. 

(6)  air  W.  Jones,  268. 

(7)  BaU  y.  Dunstervine,  4  T.  R  SIS. 

(8)  Rex  V.  AuMtref,  K  T.  1817,  oL 
1  Stark.  322.  HawJdnt  ▼.  Kemp,  3  &* 
440.,  vide  etiam  1  Sugden  oo  Powers,  2*>- 
490. 

(9)  7ViZ&o<  V.  ^odnm,  7  Taunt  251' 

(10)  1  B.&P.  361. 
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subject  to  the  opinion  of  the  court,  granted  a  rule  nisi  to  set  aside  the  Erncr  and 
verdict  and  enter  a  nonsuit,  but  no  decision  was  siven.  rRoor  or 

'■'  DOCUMENTARY 

No  particular  form  of  delivery  is  requisite ;  it  is  sufficient,  if  the  obligor  Evioxnce. 


by  any  act  indicate  his  intention  to  put  the  deed  into  the  possession  of  the 

other  party,  as  by  throwing  it  down  upon  the  table  for  the  other  to  take  it  ^         .  ' 
up.     So,  if  a  stranger  deliver  it  with  the  assent  of  a  party  to  the  deed.  (1)  form  of  delivery 
If  the  deed  be  made  by  a  corporate  body,  it  is  sufficient  to  prove,  that  it  i^^uUite. 
was  sealed  by  the  corporate  or  any  other  seal,  which  was  used  for  the 
occasion,  without  proving  a  delivery  of  the  deed.  (2)     But  if  the  corpor« 
ation,  by  their  letter  of  attorney,  have  appointed  an  agent  to  deliver  the 
deed,  it  is  not  their  deed  till  delivery.  (3)     Where  a  deed  iis  executed  by 
virtue  of  a  power  of  attorney  from  the  obligor,  the  power  of  attorney  must 
be  proved.  (4) 


8  Proof  by  Witnesses.  Proof  by  Ww- 

NX8SBS. 

I.  Subpcena  ad  Testificandum.  SuBrawA  ad 

TXSTIPICAN- 

The  writ  of  subpcBTM  ad  tesHfieandum  commands  the  witness  to  appear  dum. 
at  the  trial,  to  testify  what  he  knows  in  the  cause,  under  the  penalty  of  100^  Commands  the 
to  be  forfeited  to  the  king.  (5)  the^itn^^un- 

By  Stat  5  Eliz.  c.  9.  s.  12.,  if  any  person  (upon  whom  any  process  out  of  der  the  penalty 
a  court  of  record  shall  be  served,  to  testify  concerning  any  cause  or  matter  ^       -  p,. 
depending  therein,  and  having  tendered  unto  him  according  to  his  counten-  ^^  9.  i;  ]2. 
ance  or  calling  such  reasonable  sum  of  money  for  his  costs  and  charges,  as, 
having  regard  to  the  distance  of  the  place,  is  necessary  to  be  allowed)  do  not 
appear  according  to  the  tenor  of  the  process,  not  having  a  lawful  and  rea- 
sonable cause  to  the  contrary,  he  shall  forfeit  for  every  such  offence  10/., 
and  yield  such  further  recompense  to  the  party  grieved,  as,  by  the  dis- 
cretion of  the  judge  of  the  court  out  of  which  the  process  issues,  shall  be 
awarded.  ^ 

The  court  has  no  power  to  compel  a  person  to  appear  and  give  evidence  Appearance 
before  the  master.  (6)    And  where  a  person  has  been  served  with  a  sulh  ^JTr^cannot 
poena,  not  issued  from  the  crown  office,  to  appear  and  give  evidence  at  be  enforced, 
quarter  sessions^  and  makes  default,  the  court  of  King's  Bench  cannot 
attach  him  for  contempt,  either  by  its  general  authority,  or  by  virtue  of  the 
above  statute.  (7) 

In  the  Stat  45  Geo.  3.  c.  92.  s.  3.,  for  enforcing  the  appearance  of  Construction  of 
persons  served  with  subptxna  in  one  part  of  the  United  Kingdom  to  give  «**^  ^^  ^**^  ^• 
evidence  in  another;  the  *' parts"  signified,  are  England,  Scotland,  and 

Ireland.  (8) 

« 

(1)  Com.  IMg.   Fidt  (A.  3.).     Ca  Litt.        (5)  Tidd,  805. 

^e.  (a.)   TkonrnghgootTs  ecue,  9  Co.  1S7.  (a.)  (6)  MThugaU  ▼.  SiehoOt  ,4  Dowl.  P.  C. 

ilMmiyT.  5(totr  (^oWo/),  2B.&C.  82.  76. 

(2)  Perkins,  s.  133.  (7)  Rex  v.  BrowneU,  1  A.  &  £.  598. 

(3)  Co.  Litt.  36.  (a.)  (8)  Ibid. 

(4)  Jokmaon  ▼.  ilfaMm,  1  Esp.  N.  P.  C.  89. 
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WlTNCSSBS. 


Habeas  Cor- 

TVB  AD  TBBTiri- 
CAXOUX. 


Stat.  43  Geo.  3. 
c.  140. 


Stat.  44  Geo.  S. 
c.  102. 

Judges  can 
award  writs  of 
habecu  eorptis. 


Application  for 
writ  ought  to 
be  made  at 
chamben. 

House  of  Com- 
mons. 

Witness  resid- 
ing at  a  dis- 


Wberethe 
writ  will  be 
refused. 


II.  Habecu  Corpus  ad  testificandum. 

If  the  witness  be  in  cutiodia  legu<,  or  on  board  a  ship,  under  the  cob- 
mand  of  an  officer  his  attendance  is  enforced  by  the  writ  of  habeas  eorpu 
ad  testificandum,  ( 1 ) 

If  a  witness  be  in  a  lunatic  asylum,  an  habeas  corpus  will  lie,  on  an  affi^ 
davit  that  he  is  fit  for  examination  and  not  dangerous.  (2) 

By  Stat  48  Geo.  S.  c.  140.  a  judge  of  either  of  the  courts  may,  at  Us 
discretion,  award  such  writ  for  bringing  a  prisoner,  detained  in  any  gaol  a 
England,  before  a  court-martial,  or  before  commissioners  of  bankrupt!, 
or  commissioners  for  auditing  the  public  accounts,  or  other  commissiooos 
acting  by  virtue  of  any  royal  commission  or  warrant. 

Stat  44  Geo.  3.  c  102.  authorises  the  judges  of  the  court  of  King's  Beoeb, 
or  Common  Pleas,  or  Exchequer,  in  England  or  Ireland,  or  justices  of  oyer 
and  terminer  or  gaol  delivery  (being  such  judge  or  baron),  to  award  wnU 
of  habeas  corpus  for  bringing  prisoners  detained  in  gaol  before  any  of  tbe 
courts,  or  any  sitting  at  Nisi  Prius,  or  before  any  court  of  record  io  saA 
parts  of  the  United  Kingdom,  to  be  there  examined  as  witnesses  in  any  cifil 
or  criminal  cause.  By  the  same  act,  justices  of  great  sessions  in  Wales,  an! 
the  county  palatine  of  Chester,  have  the  same  authority  within  the  limiti 
of  their  jurisdiction. 

The  application  for  a  writ  of  habeas  corpus  under  stat  43  Geo.  3.  c.  140. 
ought  to  be  made  to  a  judge  at  chambers.  (3) 

A  habeas  corpus  will  issue  to  bring  up  a  prisoner  before  a  committee  of 
the  House  of  Commons.  (4) 

On  an  application  for  a  habeas  corpus  ad  testificandum^  it  must  be 
sworn,  that  the  witness  is  material  and  willing  to  attend  (5) ;  and  if  it  ^ 
at  a  distance,  the  court  will  expect  it  to  be  especially  shewn,  how  he  is 
material.  (6) 

The  court  will  not  grant  a  habecu  corpus  ad  testificandum  to  bring  np^ 
prisoner  of  war  (7);  or  a  prisoner  in  custody  for  high  treason  (8);  or  to 
bring  up  a  prisoner  in  execution,  where  the  application  i4)pears  to  be  a 
mere  contrivance.  (9) 

The  court  of  Common  Pleas  will  not  grant  an  order  to  commit  a  defendant 
to  the  custody  of  the  warden  of  the  Fleet,  who  had  been  chained  in  eostodj 
of  the  sheriff  upon  an  extent,  and  brought  up  on  a  habeas  corpus  for  thepv- 


(1)  Tldd,809.  Exp.  TiBoiton,  1  Stark. 
470.  To  obtain  this  writ,  application  must 
be  made  to  the  court  or  to  a  judge,  upon 
affidavit  of  the  applicant,  stating  that  he  is  a 
material  witness,  and  ready  to  attend  (Rex 
Y.  Boddam,  Cowp.  672.  13  Howeirs  St.  Tr. 
3.  Layer*8  ease,  Fortesc.  396.) ;  and  if  the 
application  be  considered  reasonable,  a  fiat 
will  be  granted  for  the  writ  {Rex  t.  Bur* 
hage,  3  Burr.  1440.),  which  is  then  sued  out, 
signed,  and  sealed. 

The  writ  should  be  lefb  with  the  sheriff  or 
other  officer,  who  will  be  bound  to  bring  up 
the  l>od7  on  being  paid  his  reasonable  charges. 
If  the  witness  be  a  prisoner  of  war,  he  may 


be  examined  on  interrogatories  but  c$b^ 
be  brought  up  without  an  order  firom  tv 
secretary  of  state.  Furly  ▼.  Newmham,  D"V' 
419.     Phillipps'  £▼.  784. 

(2)  i^bmetf  V.  TatC,  1  C.  M.  &  R- 58i 

(3)  Gonion*s  caae,  2  M.  &  S.  582. 

(4)  In  re  Price,  4  East,  587.    -»«  '* 
POffnm,  4  Dowl.  P.  C.  89. 

(5)  Rex  ▼.  Mmrray,  Tidd,  809. 

(6)  Siamdard  ▼.  Baker,  ibid. 

(7)  Furiyv,  Newnham,IhagM9.  I^ 
ston  V.  Cotioth  Peake's  Add.  Css.  21. 

(8)  Lanffiton.    v.    Grfftw,    P«*e'»  ^ 
Cas.21. 

(9)  i^ex  ▼.  ^i(r6a^  3  Burr.  144a 
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pose  of  being  examined  as  a  witness  in  a  civil  suit,  without  the  express      Proof  by 
consent  of  the  crown.  (1 )  Witnesses. 


III.  Subpcsna  duces  tecum. 

Where  a  witness  is  possessed  of  certain  deeds  or  writings  which  are  re-  Sobpcena  dit- 
quired  at  the  trial,  a  special  clause  is  inserted  in  the  subpcena,  called  a  ^'*  tecum. 
dtices  tecumy  which  comipands  him  to  bring  them  with  him,  and  thus  a  writ 
of  siibpcena  duces  tecum  is  equally  obligatory  with  the  subpoena  ad  testiji- 
candum, 

A  subpcena  dtices  tecum  without  being  ad  testificandum  is  good ;  and  the 
party  is  bound  to  obey  it  by  producing  the  document,  but  is  not  thereby 
made  a  witness.  (2) 

When  the  writings  are  in  possession  of  the  adverse  party  or  his  attorney.   Notice  to  pro- 
notice  should  be  given  to  produce  them ;  and  if  after  proof  of  a  reasonable  *^"^®* 
notice  they  are  not  produced,  secondary  evidence  of  their  contents  will  be 
admitted  :  —  and  notice  to  the  attorney  of  either  party,  is  in  all  cases  a  notice  Notice  to  the 

to  the  client  (S)  attorney,  is  a 

When   defendant  proves   documents   hj  plaintiff's   witness,   plaintiff's  "uent  ^    " 
counsel  are  entitled  to  see  the  documents  immediately.  (4)  Defendant 

A  witness  must  bring  all  documents  in  hb  possession  relating  to  the  point  Paving  docu- 
at  issue — because,  every  person  is  bound  to  produce  such  documents  as  are  SaTntifrs  wit- 
essential  to  the  discovery  of  truth  and  the  great  ends  of  justice ;  but  it  is  a  nesses. 
question  for  the  judge,  whether,  in  any  particular  case,  the  actual  production   Witness  bound 

of  deeds  or  writings  should  be  enforced.  (5)  ^   ^?   ""*  f  . 

o  ^    ■'  ^  documents  m 

A  judge  has  no  more  right  than  the  jury  to  look  at  a  privileged  instru-  his  possession, 
ment  in  the  hands  of  an  attorney  subpoenaed  to  produce  it.  (6) 

An  attorney  must  state,  whether  he  has  in  his  possession  a  letter  addressed 
to  his  client,  so  as  to  let  in  secondary  evidence  of  its  contents,  after  service 
of  a  subpasna  duces  tecum  to  produce  it  (7) 

In  general,  a  plaintiff  has  no  right  to  the  production  of  a  deed  not  con-  Farty  no  right 
nected  with  his  own  title,  and  which  gives  title  to  the  defendant  (8),  and  tp  the  produc- 
the  court  will  not  compel  an  inspection,  where  the  parties  have  an  adverse  not  connected 
interest  (9)     Production  of  documents  will  not  be  enforced,  if  the  dis-  with  his  own 
closure  would  subject  the  party  to  a  criminal  charge  or  penaU^.(lO),  or 
involve  a  breach  of  professional  confidence. (II )  ^^ docummts 

The  court  of  review  will  not  order  the  registrar  to  attend  with  the  pro-  not  enforced,  if 
ceedings  at  the  trial  of  an  action,  on  behalf  of  a  party  who  is  a  stranger  to  *^^  fi^^^"™ 

the  party  to  a 

(1 )  Liegh  ▼.  Sherry,  2  Moore,  33.  (7)   Cash  v.  Trevor,  1  Armstrong  &  Ma-  charge 

(2)  Evatu,  q.  t,  v,  MoseUy,  2  Dowl.  P.  C.     cartney  (Irish),  60.  *  ' 
364.                                                                              (8)   Sampson  ▼.  Swettenham,  5  Madd.  16. 

(S)   Gates,  q,  t.  v.  WlnteTj   3  T.  R.  306.  Pickering  v.  Noyes,  1  B.  &  C.  263. 
Att.   Gen,   v.  Le  Merchant,  2  ibid.  203.  n,         (9)   Threlfallv,  Webster,  1  Bing.  161.    But 

Cash  V.  Trewrr,  1  Armstrong  8c  Macartney  a  purchaser  for  valuable  consideration,  was, 

(Irish),  60.     Phillipps*  Ev.  780.  in  Neeson  r.  Clarhson  (1  C  P.  Cooper,  93.), 

(4)  Cash  ▼.  Trevor,  1  Armstrong  &  Ma-  ordered  to  produce  deeds,  from  the  recital  of 
cartney  (Irish),  60.  which,  as  set  forth  by  the  answer,  a  con- 

(5)  Amey  ▼.  Long,  9  East,  485.     Fidd  v.  structive  notice  was  apparent 
Beaumont,  iSwanst  209.  Phillipps' Ev.  780.,         (10)    Whitaker  v.  Izod,  2  Taunt.  115. 
poU,  1714.  (11)  Harris  v.  Hill,  3  Stark.  140.   Rex  ▼, 

(6)  Per  Denman  C.  J.   in  Doc  d.  Carter  WoodUy,  1  M.  &  Rob.  390.   Fahnouih  (Earl) 
V.  James,  2  M.  &  Hob.  47.  v.  Moss,  1 1  Price,  455, 

5   R 
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Paoop  bt 

WlTHBSSES. 


Custom-house 
entries. 

Where  attorney 
not  bound  to 
produce  a  will. 


Witness  may 
produce  a 
document  with- 
out being 
sworn. 


When  not  com- 
petent to  shew, 
that  the  instru- 
ment required 
was  immate- 
rial. 

Skrvick  op 
subfcena. 

Only  four  wit- 
nesses can  be 
included  in  one 
writ  of  sub- 
poena. 

Effect  of  alter- 
ing  subpoena. 


the  liat.  (1)  And  such  court  has  no  jurisdiction  to  order  a  commi*- 
sioner  to  compel  a  witness  to  produce  a  document,  which  the  commissioiier 
thinks  he  ought  not  to  produce.  (2) 

A  subpcma  duces  tecum  will  be  granted  to  enforce  the  attendance  of  a 
officer  of  the  customs  with  entries  and  warrants.  (3) 

A  witness  is  not  bound  to  produce,  in  obedience  to  a  sybpookOj  a  vi 
which  he  holds  as  attorney  for  a  devisee  claiming  under  it ;  although  it  be 
suggested,  that  it  is  a  will  of  personalty  as  well  as  of  realty,  and  ongbt, 
therefore,  to  be  deposited  in  the  ecclesiastical  court  (4) 

A  witness  who  appears  to  produce  a  document  under  a  subpcam  dam 
tecum,  may  be  compelled  to  produce  it  without  being  sworn.  (5)  And 
where  a  person  called  only  to  produce  a  document  is  sworn  as  a  witness  by 
mistake,  and  a  question  is  put  to  him  which  he  does  not  answer,  the  oppo- 
site party  is  not  entitled  to  cross-examine  him.  (6) 

It  is  not  competent  for  a  person  senred  with  a  subpcena  duces  tecum  to 
shew,  that  the  instrument  he  was  required  to  produce,  was  immaterial  in  the 
cause,  in  answer  to  a  rule  for  an  attachment  (7) 


Difficulty  of 
service. 


Writ  must  be 
served  a  reason^ 
able  time  before 
trial. 


IV.  Service  of  Subpcena, 

In  one  writ  of  subpoena  only  four  witnesses  can  be  included  (8),  audit 
must  be  regularly  served  on  the  witness ;  but  the  service  of  a  ticket,  coi- 
taining  the  substance  x>f  the  writ,  is  equally  compulsory  as  service  of  tk 
writ  itself  (9).  If  a  cause  appointed  for  one  sitting  be  made  a  remasd, 
the  subpcena  must  be  resealed  and  reserved  ( 10) ;  and  a  witness  is  vf^ 
bound  to  obey  a  subpcena  altered  by  the  attorney  from  the  sittings  ^ 
which  it  was  originally  sued  out  to  a  subsequent  sitting,  without  being  i^ 
sealed.  (11) 

It  is  requisite,  that  there  should  be  a  personal  service  of  the  writ  or 
ticket  upon  the  witness  (12)  ;  and  difficulty  in  serving  a  subpcena  vili  ^ 
dispense  with  the  necessity  of  personal  service,  unless  it  be  sworo,  that  tli£ 
person  keeps  out  of  the  way  to  avoid  personal  service.  (13) 

It  seems  to  be  prudent  if  the  required  witness  be  a  married  woman,  tfait 
she  should  be  served  personally  with  the  subpoena^  ^^^  that  the  tender  w 
the  expenses  should  be  made  to  herself.  (14) 

Whether  a  subpoena  has  been  served  in  reasonable  time  before  the  trtti>  is 
matter  for  the  court. 

Service  of  the  writ  should  always  be  made  in  a  reasonable  time  beto« 
the  day  of  trial  (15):  thus,  a  notice  to  a  witness  in  London  at  two  m  ^ 
afternoon,  requiring  him  to  attend  the  sittings  at  Westminster  in  ^ 
course  of  the  same  evening,  has  been  held  to  be  too  late  (16);  Aod  sernee 

(9)  Goodwin  V.  JFert,  Cro.  Otf.5»^ 
Maddiaon  v.  Short,  5  Mod.  355. 

(10)  Sydenham  r.JRand,sr)cni.^^ 

(11)  Barbery,  rood,  2  M.  &  «<*•  ^^^ 

(12)  SmaU  v.  Jnitmill,  Str.  1054.   ir^ 
fiM$  cage,  R.  T.  H.  313.  _  ^  -,r 

(13)  i?anwsT.»7fltajiM,lI>o^l-^i'!ift 

(14)  Goodwin  V.  Wat,  Cnx  Ctf.  5»^ 
Sir  W.  Jones,  430.     PhilUpp' E'-J** 

(15)  Hammond  y.  Stewarf,  SU.  509. 

(16)  Tidd,  806. 


(1)  Exp.  Munk,  3  D.  &  C.  233. 

(2)  Exp.  Groom,  2  Mont.  &  Ayr.  143. 

(3)  Anon,  1  Alcock&  Napier  (Irish),  112. 

(4)  Doe  d.  Carter  y,  James,  2  M.&Rob.47. 

(5)  Ptrry  ▼.  Gibson,  S  N.  &  M.  462.     1 
A.  &  £.  48. 

(6)  Rush  y.  Smith,  1  C.  M.  &  R.  94.     2 
Dowl.  P.  C.  687.     4  Tyrw.  675. 

(7)  Do9d.Buity,  KeUy,  4  Dowl.  P.  C. 
273. 

(«)  Doe  d  Jupp  V.  Andrews,  Cowp.  846. 


EVIDENCE.  1715 

on  a  person  living  close  to  the  place  of  trial  at  half  past  eleven  o*clock  in      Proof  by 
the  morning,  for  a  cause  called  on  at  two  o'clock,  is  likewise  not  in  sufficient         itnesses. 
time.  (1) 

An  attachment  was  refused  against  a  witness  for  not  obeying  a  suipcena 
dated  on  the  18th  of  June,  calling  on  him  to  attend  the  trial  on  the  2d  of 
July,  but  which  subpcena  was  not  served  until  the  Sd,  as  the  subpoena  and 
service  were  inconsistent  with  each  other.  (2) 

But  where  a  nibpcma  was  tested  on  the  9th  of  May,  and  served  on  the 
19tb^  requiring  the  defendant  to  appear  «<  on  Monday  the  21st  day  of  March 
instant,"  the  court  refused  to  set  aside  the  service.  (3) 

The  name  of  a  witness,  though  not  in  the  original  svbpcenai  may  be  Insertion  of 
inserted  therein  at  any  time,  if  he  have  been   regularly  served  with  a  '**™®  ^^  ^^^' 

.   ^  ''  ^  "  ness  may  be 

copy.  (4)  made  in  the 

Where  an  officer  of  the  court  is  served  with  a  suhpcma  duces  tecuniy  to  original  sub- 
produce  a  judgment  book,  if  the  personal  attendance  of  the  officer  be  ne-  JJ^"*  *  *"^ 
cessary,  he  must  be  informed  of  it,  or  the  court  will  not  grant  an  attach- 
ment against  him,  his  clerk  having  attended  with  the  book,  though  the 
plaintiff  was  nonsuited  in  consequence.  (5) 


v.  Expenses  of  Witnesses.  Expenses  of 

Witnesses. 

If  a  person  reside  within  the  weekly  bills  of  mortality,  and  be  summoned  Witness  not 
to  give  evidence  within  the  same,  it  is  usual  to  leave  a  shilling  with  the  bound  to  ap- 
subpcma  ticket  (6);  and  no  conduct  money  need  be  tendered.  (7)    But  ^^^unj^his 
under  other  circumstances,  no  witness  is  bound  to  appear  in  civil  cases,  reasonable  ex- 
unless  his  reasonable  expenses  for  going  to  and  returning  from  the  trial,  P^*®*  ^Vl^ 
and  for  his  reasonable  stay  at  the  place,   be  tendered  to   him  at  the 
time  of  serving  the  suhpcma;  nor  if  he  appear,  is  he  bound  to  give  evi- 
dence till  such  charges  are  actually  paid  or  tendered  (8) ;  but  where  an 
attachment  is  moved  for,  the  court  will  not  enter  into  any  nice  calculation 
as  to  the  expenses,  but  wiU  consider,  whether  the  non  attendance  originated 
in  obstinacy  or  not.  (9) 

It  is  not  necessary,  that  a  witness's  expenses  should  be  tendered  to  him  at  Not  requisite 
the  time  of  serving  the  writ,  for,  if  they  be  tendered  to  him  a  reasonable  time  ***.  ^^^^  * 

witness  s  ex- 

before  he  is  required  to  appear,  it  will  be  sufficient.  (10)  penses  at  the 

If  a  witness  be  subpoenaed  and  attend  at  the  trial,  but  refuse  to  give  time  of  serving 
evidence  imless  his  expenses  be  paid,  and  is  in  consequence  not  examined, 
he  can,  notwithstanding,  maintain  assumpsit  for  his  necessary  expenses  of 
attendance  against  the  party  who  subpoenaed  him.  (11) 

Where  a  witness  was  taken  to  the  assizes,  and  there  kept  at  the  plain- 
tiff's expense  until  the  day  of  the  trial,  when  she  refused  to  go  into  court 
without  being  first  paid  a  certain  sum :  —  It  was  held,  that  to  entitle  the 

(1 )  Bather  v.  Wood,  2  M.  &  Rob.  172.  (8)  Chapman  ▼.  Pointon,  Str.  1 150.  cit  13 

(2)  Alexander  v.  Dixon,  1  Moore,  387.  East,  16.  n.  JWiZrr  ▼.  Prraft'ee,  1  Hen.  Black. 
1  Bing.  366.  Poetan  v.  Ron,  4  C.  &  P.  49.  HdOet  ▼.  Mear9,  13  East,  15.  Exp. 
371.  jRoMoe,  1  Meriv.  191.     Bowlee  y,  Johntan,  \ 

(3)  Page  ▼.  Carew,  1  C.  &  J.  514.  W.  Black.  36. 

(4)  WakeJieUi  ▼.  GaU,  Holt's  N.P.C.526.  (9)  Chapman  ▼.  Pnnton,  Str.  1150. 

(5)  Benneii  v.  JoMMy  2  Chitt  403.  (10)   WhiUland  v.  Grant,  4  Jur.  1061. 

(6)  3  Black.  Com.  369.     Tidd,  806.  (11)  Hattet  ▼.  Mtart,  13  East,  15. 

(7)  Jacob  V.  Hvngale,  3  Dowl.  P.  C.  457. 
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Paoor  BT       plaintiff  to  move  for  an  attachment  against  the  witness  for  not  attending 
iTKgssKi.     p^f8^ant  to  her  mbpcsnay  it  must  be  shewn,  that  a  reasonable  sum  had  been 
What  are  rea-     tendered  to  the  witness  for  her  conveyance  home.  (1) 
p^ngg,      "  In  TFhite  v.  Brazier  (2)  a  master  of  a  vessel  detained  as  a  necessary  wit- 

ness, was  allowed  in  the  taxation  of  costs  the  expenses  of  his  living  and  his 
traveling  expenses,  but  a  claim  of  7L  per  month  for  wages  was  disallowed, 
which,  if  he  had  sailed,  he  would  have  been  entitled  to. 

A  witness  is  entitled  to  her  reasonable  expenses  for  travelling  in  the 
mode  suited  to  her  station  in  life,  and  the  particular  circumstances  in  which 
she  may  be  placed ;  and  therefore,  where  the  wife  of  an  innkeeper  was  sab- 
poenaed  to  attend  a  trial  at  Lancaster,  which  was  sixty  miles  distant  by  the 
high  road,  and  fifty  by  a  more  direct  one,  and  she  was  tendered  2L  Is,  (the 
outside  fare  by  the  coach  by  the  latter  road  being  only  lis,  6d.),  but  it 
appeared  that  she  had  a  sick  child  who  must  have  travelled  with  her,  and 
the  money  tendered  was  insufficient,  if  she  travelled  inside,  a  rule  for  an 
attachment  against  her  was  discharged,  but  without  costs,  as  she  took  the 
money  tendered,  and  made  no  objection  at  the  time.  (3) 
Expenses  of  A  witness  from  the  country  subpoenaed  there  by  the  defendant  withoat 

h  ^^Sa^^  receiving  sufficient  for  his  expenses,  and  afterwards,  when  in  London,  sub- 
poenaed by  the  plaintiff  and  called  by  him  on  the  trial,  is  bound  to  give  hb 
evidence  both  in  chief  and  on  cross-examination,  and  must  seek  to  obtain 
his  expenses  in  some  other  way,  than  by  objecting  to  be  examined.  (4) 

If  the  opposite  parties  require  a  witness  to  attend,  and  he  receive  pay- 
ment from  both  although  the  payment  made  by  the  successful  party  be 
afterwards  repaid  him  by  the  loser  in  the  taxed  costs,  the  loser  cannot 
recover  back  the  amount  from  the  witness  in  an  action  for  money  had  and 
received.  (5) 
Witnesses  re-  Witnesses  out  of*  the  iurisdiction  of  the  courts  can  be  examined  on  ia- 

suung  aDroaa.     terrogatories ;  and  it  seems,  that  a  special  ground  must  be  shewn  to  entitle 

party  to  the  costs  of  bringing  a  witness  from  abroad.  (6) 

But  if  a  necessary  witness  be  brought  over  from  a  foreign  country, 
whether  brought  after  or  before  the  commencement  of  an  action,  the  rea- 
sonable expenses  both  of  his  coming  to  this  country  and  of  his  subsistence 
here  pending  the  action,  and  of  his  return,  will  be  allowed  in  the  taxation 
of  costs,  provided  he  be  brought  over  bond  fide  for  the  purposes  of  the 
particular  action  (7) ;  and  though  a  witness  be  not  called  at  the  trial,  the 
master  may  exercise  a  discretion  in  allowing  his  expenses,  if  there  were 
reasonable  grounds  for  supposing  his  evidence  would  be  admissible,  and 
that  he  would  be  required. (8) 

In  order  to  review  a  taxation  by  the  master  for  disallowing  the  expenses 
of  detention  of  a  foreign  witness  in  this  country,  it  should  be  shewn,  that  the 
master  did  not  exercise  his  discretion  on  the  subject,  after  special  grounds 
for  the  allowance  had  been  laid  before  hira.  (9) 

( 1 )  iVwfow  V.  Harland,  1  Scott,  N.  C.  502.  Taunt.  272.  Holt's  N.  P.  C.  4 1 6.  Betttky  t. 
4  Jur.  992.  M'LtodL,  3  Bing.  N.  C.  405. 

(2)  3  Dowl.  P.  C.  499.  (6)  PhiUipps*  Ev.  785.  n, 

(3)  Dixon  ▼.  Lit,  ibid.  259.  1  C.  M.  (7)  Trenuiin,  v.  FatVA,  6  Taunt.  88.  1 
&  R.  645.     5  Tyrw.  180.  Marsh.  563. 

(4)  Edmonds  v.  Pecarmm,  3  C.&  P.  113.  (8)  Ruthicorth  v.  WOsoti,  1  B.  &  C  S67. 

(5)  Crompton  ▼.  Hvtton,  3  Taunt.  230.,  et         (9)   Whitt  v.  Mayor,  5  Tjtw.  487. 
▼ide  Benmm  v.  Schneider,  I  Moore,  76.     7 
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The  master,  in  taxing  the  expenses  of  witnesses  according  to  a  certain  scale,       Proof  by 
cannot  allow  more  than  is  actually  paid  for  their  travelling  expenses.  (1)  Witnesses, 


Although  compensation  for  loss  of  time  has  been  usually  allowed  to  Compensation 
medical  men  and  solicitors,  yet  the  general  rule  is^  that  it  ought  not  to  be  i'oa  Loss  or 
allowed.  (2)  '^'**'- 

The  expenses  of  a  witness  in  attending  a  trial,  are  allowed  pursuant  to 
a  scale  graduated  according  to  his  situation  in  life  (3) ; — thus,  a  clerk  who 
prepares  law  costs  and  writings,  is  entitled  to  remuneration  at  the  rate  of 
whatever  he  earns  by  the  day,  for  such  time  as  he  may  lose  in  attending 
as  a  witness  in  Dublin^  although  he  reside  in  that  city.  (4*) 

The  legality  of  allowing,  in  taxation  of  costs,  a  compensation  to  any  wit- 
nesses for  loss  of  time,  was  doubted  in  Collins  y,  Godefroy  (5) ;  and  that 
case  decided,  *<  that  a  party  cannot  maintain  an  action  for  compensation 
for  loss  of  time  in  attending  a  trial  as  a  witness."   But  under  stat  1  Will.  4.  Stat,  i  Will.  4. 
c.  22.  and  3  &  4  WiU.  4.  c.  42.  the  expenses  of  witnesses  examined  upon  ^^^  ^qj^  ^ 
interrogatones  and  before  arbitrators  are  specially  provided  for.  c.  42. 


VI.  Remedies  for  Disobedience  to  the  Writ  of  Subpcena.  Remedies  por 

Disobedience 
If  a  witness  after  having  been  regularly  served  with  a  subpoena  and  a  *o  the  Writ 

tender  of  his  expenses,  neglect  to  attend  the  trial,  he  is  liable  to  a  special 

action  on  the  case  for  damages  at  common  law  (6),  or  an  action  under 

Stat  5  Eliz.  c.  9.  s.  12.  for  the  penalty  of  10/.,  and  also  for  the  further  g^^t.  5  Elis. 

recompense  recoverable  under  that  statute ;  but  an  action  for  the  "  further  c.  9.  s.  12. 

recompense  "  cannot  be  maintained,  unless  the  amount  has  been  previously 

assessed  by  the  court  out  of  which  the  process  issued,  neither  the  jury  nor 

the  judge  at  Nisi  Prius  being  competent  to  make  the   assessment  (7) ; 

but  when  the  assessment  has  been  made,  an  action  of  debt  will  lie.  Action  of  debt. 

In  an  action  against  a  paily  for  not  appearing  to  give  evidence  in  obe-  What  will  cod- 
dience  to  a  writ  of  subpoena  ad  testificandumy  it  is  not  necessary  to  shew,  Q^^j^ee  to 
that  the  defendant  was  called  on  his  subpoena  by  the  officer  of  the  court,  if  the  writ 
it  be  shewn^  by  other  satisfactory  evidence,  that  he  was  not  present  at  the 
proper  time  and  place,  when  he  was  required  to  give  evidence  ;  or  even  that 
he  was  absent,  when  the  cause  was  called  on  for  trial  under  such  circum- 
stances, that  he  could  not  have  been  forthcoming  when  required  to  give 
evidence ;  and  in  such  case  it  is  not  necessary  that  the  jury  should  have  been 
sworn  and  the  plaintiff  nonsuited ;  it  is  sufficient  if  he  withdraw  the  record, 
being  unable  safely  to  go  to  trial  in  the  absence  of  the  witness.  (8) 

To  render  a  person  liable  to  an  attachment  for  not  attending  upon  a 
subpoena^  it  is  incumbent  on  the  party  applying  to  state,  that  he  was  a  mate- 
rial  and  necessary  witness.  (9) 


OP  SUBP(ZNA. 

Action  on  the 
case. 


(1)  Raddiffe  v.  Halk  3  Dowl.  P.  C.  802.  (4)  Richardton  y.  Thomkia,  1  Armstrong 

(2)  Moor  ▼.  Adam,  5  M.  &  S.  156.     mUu  &  Macartney  (Irish),  78. 
▼.  Peekham,  1  6.  &  B.  515.   Lowry  ▼.  DouUe-  (5)  1  B.  &,  Ad.  957. 

day,  5  M.  &  S.  159.  n.     Severn  v.  OHve,  3  B.  (6)  Pearson  v.  lies,  Doug.  561. 

&  B.  72.     6  Moore,  239.     CoUina  v.  Code-  (7)  Ibid.     Phillipps'  £▼.  786. 

fny,  1  6.  &  Ad.  957.      An  apothecary  is  (8)  Lamont  ▼.  Crook,  6  M.  &  W.  615.     8 

not  entitled  to  remuneration  for  time  lost  in  Dowl.  F.  C.  737.     4  Jur.  489.     MnBett  ▼. 

attending  a  trial   as  a  witness.      Geevea  v.  Hunt,  1  C.  &  M.  752.,  overruling  Bland  ▼. 

MarkM,  1  Armstrong  &  Macartney  (Irish),  50.  Stoagord,  Peake's  N.  P.  C.  85. 

(3)  Phillipps*  Ev.  785.  (9)   Taylor  v.  WUUuu,  4  M.  &  P.  59. 
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Paoop  Br 
.Witnesses. 


Where  an  aU 
tachment  will 
not  be  granted. 


In  Blafidford  v.  De  Tastet  (1 )  Chief  Justice  Mansfield  said,  « If  a  witness 
from  an  ill  motive  or  from  negligence  and  inattention  absents  himself,  it  is 
Attachment  for  a  contempt  '*  (2) ;  but  to  acquire  such  a  summary  punishment,  it  should 
contempt.  appear^  that  the  witness  was  shewn  at  the  time  of  service  the  original  suh- 

pcena  ;  that  he  was  personally  served  (3)  ;  that  he  was  called  three  time 
in  open  court  (4) ;  and  that  his  reasonable  expenses  were  paid  or  tendered 
at  the  time  of  the  service  of  the  subpoena*  (5) 

Where  a  witness  resided  twenty-four  miles  from  the  assize  town,  aDd 
his  expenses  were  not  tendered  to  him  until  the  evening  before  the  trial, 
the  court  will  not  grant  an  attachment  (6) ;  in  fact,  whenever  an  attach- 
ment is  applied  for,  it  must  be  shewn  affirmatively  to  the  court,  that  e?erj 
thing  was  done  to  secure  the  attendance  of  the  witness.  (7) 

In  order  to  bring  a  party  into*  contempt  for  not  attending  as  a  witness  at 
a  trial  at  the  sittings  in  obedience  to  a  suhpoenoy  the  wvit  must  specify  the 
place  at  which  the  cause  is  to  be  tried,  viz.  Westminster  Hall  or  Guild- 
hall. (8) 

It  is  a  sufficient  excuse,  jf  the  witness  state,  that  he  was  too  ill  to 
attend.  (9) 

Where  a  defendant's  attorney  had  been  subpcenaed  by  the  plaintiff  id  a 
cause  which  was  fixed  for  trial  on  the  6th  of  June,  on  which  day  he 
attended,  and  the  cause  was  afterwards  postponed  till  the  18th,  when  the 
witness  did  not  attend,  as  the  subpoena  did  not  require  him  '*•  so  to  cofi- 
tinue  in  attendance  from  day  to  day  ;"  the  court  refused  a  rule  nisi^  upon 
motion  for  an  attachment  against  the  witness.  (10) 

If  it  appear  by  the  notes  of  the  judge  of  the  trial,  or  from  affidavit, 
that  the  testimony  of  the  witness  could  not  have  been  material,  the  rule  for 
an  attachment  will  not  be  granted.  (11) 

An  attachment  will  not  be  issued  against  a  witness,  if  he  have  a  reason- 
able ground  for  believing,  that  he  will  not  be  wanted  (12);  and  the  court 
refused  an  attachment  against  a  witness,  who,  being  subpoenaed  without 
particular  notice  when  the  cause  would  come  on,  in  the  course  of  his  tiurd 
day*s  attendance  left  the  court  to  attend  to  urgent  business  of  his  trade, 
although  the  cause  was  tried  in  his  absence,  and  the  plaintiff  nonsuited, 
which  his  evidence  would  have  prevented.  (13) 

But  on  a  motion  for  an  attachment  against  a  witness  for  not  obeying  a 

subpoena,  it   was   held   no  excuse  that  the  witness  would   have  been  in 

'    time  if  a  previous  cause  on  the  list  had  not  unexpectedly  gone  off.  (H) 

Time  within  A  motion  for  an  attachment  against  a  person  subpoenaed  as  a  witness  for 

7^1^  attoch-°"  ^^^  attending  a  trial,  must  be  made  within  the  term  succeeding  the  trial.  (15) 

raent  must  be         Since  stat.  1 1  Geo.  4.  &  1  Will.  4.   c.  70.  s.  4.  it  is  no  objection  to  an 

made. 

(6)  Hone  v.  Smith,  6  Taunt  la 

(7)  Garden  v.  Creswell,  2  M.  &  W.  S19. 

(8)  MHson  ▼.  Day,  3  M.  &  P.  333. 

(9)  In  re  Jacobs,  I  H.  &  W.  123. 

(10)  Vaughton  v.  BHnt,  4  Jur.  1061. 

(11)  Dieaa  v.  Lawwon,  1  C.  M.  &  K.  93i 

(12)  Rex  V.  Shman,  1  Dowl.  P.  C6I8. 

(13)  Bkmdfordv.DeTaUet,  5  TauDt sea 

1  Marsh.  42. 

(14)  BexY.  Ftnn,  3  Dowl.  P.  C.  546.  1 

H.  &  W.  200. 

(15)  TWpev.  (7w6<wn»e,  llMoore,55. 


(1)  5  Taunt.  261. 

(2)  IbiA  260.  *Home  v.  Smith,  6  ibid.  9. 
1  Marsh.  410.  Barrow  v.  Humphreys,  S  B. 
&  A.  598.  Wyat  v.  Wingford,  2  Ld.  Raym. 
1528.  Hammond  v.  Stewart^  Str.  510.  810. 
Snudt  V.  WhitmiU,  1054. 

(3)  Garden  ▼.  Cresweil,  2  M.  &  W.  319. 
Smalt  V.  WhitmiU,  Str.  1054. 

(4)  Rex  V.  Stretch,  3  Dowl.  P.  C.  868. 
Dixon  V.  Lee,  ibid.  259.  In  re  Jacobs,  1  H. 
&  W.  133. 

(5)  Ashtonv,  Haigh,2Ch\ti.2lO\,  Bowles 
V.  Johnson,  1 W.  Black.  36.  FuUer  v.  Prentice, 
1  Hen.  Black.  49. 
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affidavit  to  ground  an  attachment  against  a  witness  for  contempt,  that  it  is      Paoop  bt 
sworn  before  a  judge  of  a  different  court  from  thaty  to  which  the  contempt  L 


was  shewn.  (1) 

VII.  Privilege  from  Arrest,  Privxlsgb 

FROM  ArERST. 

Witnesses,  as  well  as  the  parties  in  a  suit,  are  privileged  from  arrest  Tq  ^hom  the 
during  the  necessary  time  consumed  by  them  in  going  to  the  place  where  privilege  ex- 
their  attendance  is  required,  in  staying  there  for  the  purpose  of  such  ****"• 
attendance,  and  in  returning  from  the  place  (2)  ;  and  in  making  the  allow- 
ance of  time  the  courts  act  liberally  (3) ;  but,  if  there  be  ^<  any  stay  upon    * 
the  road  for  a  purpose  entirely  diiferent  from,  and  unconnected  with,  the 
progress  home,"  the  privilege  is  lost  (4) ;  but  going  into  a  house  on  the 
way  home  to  take  refreshment,  is  not  a  deviation  that  will  destroy  the 
privilege.  (5) 

This  privilege  from  arrest  extends  to  a  bankrupt  attending  a  meeting 
of  commissioners  in -pursuance  of  a  notice  (6),  to  witnesses  attending  upon 
a  summons,  or  on  an  arbitration  under  an  order  of  Nisi  Prius  (7),  or  on 
the  execution  of  a  writ  of  inquiry  (8),  or  the  Insolvent  Debtors'  court  (9), 
or  at  quarter  sessions  to  prosecute  for  the  crown  (10),  and  by  the  Mutiny 
Act,  witnesses  during  their  necessary  attendance  on  courts-martial  are  also 
privileged. 

And  Lord  Ken  yon  in  Arding  v.  Flower  (11)  stated,  '^  It  is  not  necessary  to  Voluntary  at- 

the  protection  of  a  witness  in  ordinary*cases,  that  he  should  have  been  com-  tendance  of 

*  witness* 

pelled  to  give  his  attendance  by  being  served  with  a  stibpcena^  if,  upon 

application  to  him,  he  were  willing  to  attend  without  one." 

A  witness  is  not  privileged  from  being  arrested  by  his  bail :  the  bail  may 
take  him  afler  he  has  finished  his  evidence,  for  the  purpose  of  surrendering 
him  (12) ;  in  fact,  this  is  not  an  arrest,  but  a  retaking.  Where  a  witness 
who  had  come  to  Dublin  on  sttbpoena  to  attend  a  trial  in  the  Exchequer  in 
Dublin,  returned  to  Roscommon  before  the  trial  was  over^  and  immediately 
on  his  arrival  there,  was  arrested  on  a  ca,  sa,  out  of  the  Common  Pleas  ; 
the  Chief  Baron  at  Nisi  Prius  refused  to  order  the  witness  to  be  dis- 
charged, but  granted  a  habecu  corptis  ad  testificandum. (IS) 

VIII.  Form  and  Administration  of  an  Oath,  Form  amd 

Admikistra- 

An  examination  upon  oath  implies,  that  the  witness  should  go  through  a  tiok  op  an 
ceremony  of  a  particular  import ;  and  also  that  he  should  acknowledge  the 


Oath. 
Oath  defined. 


(1 )  Fhmp$  V.  Drake,  2  Dowl.  P.  C.  45.  c.  16.  s.  1 17.    Arding  y.  Flower,  8  T.  R.  5S4. 

(2)  2  Rol.  Abr.  Priviledge  (B.),  272.  MiUer  ▼.  Seare,  2  W.  Black.  1142.  Kinder 
Ughtfoat  v.  Cameron,  2  W.  Black.  1113.  v.  fFt22»aiM,  4  T.  R.  377.  Exp,  Bpie,  I  Yes. 
Meekine  v.  Smith^^l  Hen.  Black.  636.     Ran-  &  B.  316      1  Tidd,  199. 

dan  V.  Gumey,  3  B.  &  A.  252.  (7)  Spenee  ▼.  Stuart  (Bart.),  3  East,  89. 

(3)  Lightfoat  v.  Cameron,  1  W.  Black.  1113.  Randall  v.  Gumey,  3  B.  &  A.  252. 
Hatch  r,  Bliteet,  Gilb.  Cas.  308.  cit  Str.  986.  (8)   Waltere  ▼.  Roes,  4  Moore,  34. 
HaUetY,  Meare,  13  East,  16.  n.  (a.)     WiUing-  (9)  WiUingham  v. Matthew;  6  Taunt.  356. 
ham  V.  Matthewe,  2  Manb.  57.     Randall  v.  (10)   Gravee  ▼.  M'Carthyf  1  Crawford  & 
Gwney,  3  B.  &  A.  252.     Tidd,  195.  Dix  (Irish),  127. 

(4)  Per  Lord  Abinger  in  Strong  v.  Dick-  (11)8  T.R.  536. 

eiwoii,  1  M.  &  W.  491.  (12)  Exp.  Lyne,  3  Stark.  132. 

(5)  Att,  Gen,y, Skinnere  (Comp.of),  ICP.  (13)  TiBy  ▼.  Irwin,  1  Armstrong  &  Ma* 
Cooper,  1.  cartney  (Irish),  170. 

(6)  Stat.  5  Geo.  2.  c.  30.  s.  5.     6  Geo.  4. 
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PKOOr  BY 
WjTKESSES. 


Universal  obli- 
gation to  take 
an  oath  in 
courts  of  jus- 
tice. 

Stat.  3  &  4 
Will.  4.  c.  49. 
and  1  &  2  Vict 
c.  77. 


Stat.  3  &  4 
Will.  4.  c.  82. 

Form  of  oath. 


Scotch  cove- 
nanter. 

MetbodisL 


Jews. 


Mode  of  Ad- 
ministration. 

Mahometans. 

Gentooa. 


efficacy  of  that  ceremony,  as  an  obligation  to  spea|£  the  trath ;  in  fact,  it  ii 
an  appeal  made  to  the  Almighty,  calling  upon  him  to  witness  what  we  ar, 
and  invoking  his  vengeance  if  what  we  say  be  false :  —  "  Forma  juti^unaS 
verbis  differt,  re  convenit;  hune  enim  sensum  habere  debei^  tU  Detu  inor 
cetur,  puta  hoc  modo,  Deus  testis  sit,  aut  Deus  sit  vindexy  quce  duo  in  idm 
reciduant"  (\) 

All  witnesses  who  are  examined  upon  any  trial,  civil  or  criminal,  most 
be  under  the  sanction  of  an  oath ;  and  this  rule  is  so  inflexible,  that  it 
applies  equally  to  the  sovereign  upon  her  throne,  as  to  the  meanest  of  ber 
subjects.  (2) 

But  exceptions  have  been  created  by  several  statutes  to  the  foregoiaf 
principle ;  thus,  by  stat  3  &  4  Will.  4.  c.  49.  and  by  stat  1  &  2  Vict  c.77, 
every  Quaker  and  Moravian  may  make  a  solemn  affirmation  or  declaratioo, 
instead  of  taking  an  oath,  in  all  places  and  for  all  purposes  whatsoever, 
where  an  oath  is  required  either  by  the  common  law  or  by  any  act  of  pv* 
liament ;  which  affirmation  or  declaration  is  to  have  the  same  force  and 
effect,  as  an  oath  taken  in  the  usual  form ;  and  th^  penalty  of  ^^ 
attaches. 

By  stat.  3  &  4  Will.  4.  c.  82.  separatists  may  make  an  affirmation. 

Upon  the  principles  of  the  common  law,  no  particular  form  of  oath  is 
essential  to  be  taken  by  a  witness,  so  that  it  bind  his  conscience  (3) ;  ud 
all  persons  can  be  sworn  according  to  the  ceremonies  of  the  peculiar  k- 
ligion  they  profess  at  the  time.  (4) 

A  Scotch  covenanter  may  be  sworn  according  to  the  custom  of  his  sect, 
without  kissing  the  book.  (5) 

A  witness  who  declines  swearing  on  the  New  Testament,  although  he 
professes  Christianity,  but  states  himself  to  be  a  Methodist,  may  be  alloted 
to  swear  on  the  Old  Testament.  (6) 

Where  a  witness  is  sworn  on  the  New  Testament,  who  admits  that  be 
was  born  a  Jew,  but  the  tenets  of  which  religion  he  had  never  formally  ab- 
jured, and  was  never  baptized  or  admitted  into  the  Christian  church,  he  is 
an  admissible  witness,  though  the  oath  has  been  so  taken  by  him,  on  his 
asserting,  that  he  then  considered  himself  as  a  member  of  the  established 
religion,  and  bound  by  its  precepts.  (7) 

Where  a  witness  was  sworn  on  the  Gospels  at  the  trial,  and  it  was  after- 
wards discovered^  that  he  was  a  Jew,  and  had  been  sworn  in  a  false  uame: 
—  It  was  held,  that  any  objection  as  to  his  testimony  was  too  late  after 
verdict,  and  that  the  oath,  as  taken  by  the  witness,  was  binding  on  him,  as 
it  would  subject  him  to  the  penalties  of  perjury,  if  he  had  sworn  falsely,  (o) 

An  oath  or  affirmation  is  administered  in  the  mode  which  is  considered 
by  the  swearer  as  the  most  binding :  thus,  a  Mahometan  may  be  sworn  oo 
the  Alcoran  (9) ;  Gentoos  by  touching  with  their  hands  the  foot  of  a  Bran- 


(1)  Grotius,  I.  ii.  c.  IS.  s.  10. 

(2)2  Rol.  Abr.  Tria]l( I.),  686.  Omichund 
V.  Barker^  Willea,  550. «  sed  yide,  respecting 
the  crown,  Alignye  v.  Clijion,  Hob.  213. ;  as 
to  peers,  ShafUbury  (Lord)  v.  Dighy  (Lord\ 
3  Keb.6Sl.  Rex  v.  Pretton  (Lord),  1  Salk. 
278. ;  as  to  judges,  5  Howard,  St.  Tr.  1181.  n. 
7  ibid.  874. 1458.     1 1  ibid.  459. 

(3)  Atcheson  v.  Everitt,  Cowp.  389. 


(4)  Omichund  ▼.  Barker,  I  Atk.  21.   Cd 
V.  Dutton,  2  Sid.  6. 

(5)  Rex  V.  Idildrone,  Leach,  C  C  *59. 
Mee  V.  Reidf  Peake's  N.  P.  C  S3. 

(6)  Edmonda  v.  Rowe,  R.  &  M.  77. 

(7)  Rex  V.  GiOkam,  1  Esp.  N.  P.  <^  »*• 
6  T.  R.  265.  _  . 

(8)  Sella  X.  Hoare,  7  Moore,  36.    SB.» 
B.  232. 

(9)  Rex  V.  Morgan,  Leach,  C  C  €4- 
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min  (1);  Jews  by  swearing  on  the  Pentateuch,  with  their  heads  covered  (2) ;      Phoop  by 
and  the  Chinese  by  dashing  a  saucer  on  the  ground,  after  they  have  con-         itnesses. 
eluded  their  oath.  (3)  Jews. 

Chinese. 

IX.  Infamy.  Ihfamt. 

].  Generally.  GiwEaALLT. 

Legal  infamy  arises  not  from  the  nature  of  the  punishment,  but  from  the  Legal  infamy 
nature  of  the  offence,  the  maxim  being,  ex  delicto  non  ex  supplicio  emergit  ^^  nature  of 
infamiOm  (4)  the  punish- 

There  is  a  distinction  between  the  infamia  Juris  and  the  infamia  factiy  Jl^e'nkture  of™ 
as  the  former  absolutely  disqualifies  persons  from  giving  evidence  in  courts  the  offence, 
of  justice  on  account  of  the  infamy  of  their  characters;  but  if  a  man  be 
stigmatised  by  public  fame,  it  only  affects  the  credit  of  his  testimony,  and 
does  not  affect  his  admission  to  tbe  formal  character  of  a  witness.  (5) 

This  rule  of  disqualification  has  arisen  upon  the  assumption,  that  the 
testimony  of  persons  convicted  of  infamous  crimes  is  devoid  of  all  pre- 
sumption of  credit,  and  would,,  therefore,  be  more  likely  to  mislead  than  to 
assist  in  the  investigation  of  truth :  in  fact,  the  law  considers  the  commis- 
sion of  a  crime  of  this  nature  to  imply  such  a  dereliction  of  moral  principle 
on  the  part  of  the  witness,  as  carries  with  it  tbe  conclusion,  that  he  would 
entirely  disregard  the  obligation  of  an  oath  (6) ;  and  '<  the  producing  such  a 
witness  is  perfectly  ineffectual,  because  the  credit  of  his  oath,  is  overbalanced 
by  the  stain  of  his  iniquity."  (7) 

When  a  person  becomes  incompetent  from  infamy,  he  is  in  many  in-  Effect  of  dis- 
stances  considered  as  civiliter  mortuus.  Thus,  if  he  have  been  an  attesting  q^^^li^^^^tioD. 
witness  to  any  written  instrument  before  conviction,  proof  may  be  given 
of  his  handwriting  (8) ;  he  cannot  be  a  witness ;  cannot  make  an  affidavit 
in  any  suit  or  proceeding  (9) :  and  if  an  affidavit  be  made  by  a  convicted 
felon,  the  court  will  grant  a  rule  to  take  it  off  the  file,  if  it  be  shewn  by 
affidavit,  that  his  competency  has  not  been  restored  (10)  ; — but  his  affidavit 
is  receivable  for  the  purposes  of  personal  exculpation  or  defence.  (11) 


2.  Crimes  that  are  infamous.  CaiMss  that 

▲RB  IM FAMOUS* 

Persons  convicted  of  treason,  felony,  piracy,  prcemunire  ( 1 2),  forgery  (IS),  crimes  which 
perjury,  subornation  of  perjury,  attaint  of  false  verdict  (14),  bribery  of  a  disqualify. 

(1)  Omichund  v.  Barker,  1  Atk.  21.  (9)  Davia  and  Carter'a  caae^  2  Salk.  461. 

(2)  Ibid.  Willes,543.  Atcheaonv.  Everitt,      Walker  v.  Kearney,  Str.  1148. 
Cowp.  389.  .  (10)  ITolmee  v.  Grant,  I  Gale,  59. 

(3)  Rex  V.  Aleley,  cit.  Bull.  N.  P.  292.  (a.)         (11)  Davis  and  Carter's  case,  2  Salk.  461 . 
A.  (c.)  Charlesworth*s  case,  cit.  Walker  v.  Kearney, 

(4)  Rex  ▼.  Fordj  2  Salk.  690.     Pendock  v.     Str.  1 148. 

Mackender,  Willes,  666.     2  Wils.  18.     Fort  (12)  Co.  Litt.  6.  (b.)     Com.  Dig.  Test- 

209.       Rex  r.  Priddle,    Leach,   C.  C.  496.  moigne(A.  5.).    2  Hale's  P.  C.  277.     Fort. 

Rex  v.Datfis,  5  Mod.  75.    Bull. N. P.  292.  209.     Jones  v.  Mason,  Str.  833.      Walker  t. 

(5)  ViUe  de  Farsovie's  ease,  2  Dods.  188.  Kearney,  ibid.  1148.     Phillipps'  £v.  17. 

(6)  Ibid.  (13)  2  Hale's  P. C.  277.   Com.  Dig.  Test' 

(7)  Gilb.  Et.  126.   Pendock  ▼.  Mackender,  moigne(A.  5.).    Co.  Litt.  6.  (b.)   Bull  N. 
Willes,667.  P.  291. 

(8)  Jones  v.  Mason,  Str.  833.     Com.  Dig.  (14)  PhilHpps'  £▼.  17. 
Testmoignc  (B.  3.). 
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Crimes  which 
do  not  dis- 
qualify. 


person  to  withhold  his  evidence  (1),  conspiring  to  procure- the  abscDce  o( 
a  person  summoned  as  a  witness  on  an  information  against  the  reveiie 
law  (2),  conspiring  to  accuse  another  of  a  capital  offence  (3),  or  a  penoD 
convicted  on  an  indictment  for  any  other  species  of  conspiracy  (4),  bir- 
retry  (5),  winning  above  10^  by  fraud  or  ill  practice  at  gambling (6),  aid 
persons  outlawed  for  treason  and  felony  (7)  are  considered  infamous. 

It  is  not  every  species  of  falsehood  or  fraud  that  will  create  an  inoon- 
petency  in  the  actor,  although  impairing  the  credibility  of  his  testimoDr: 
thus,  the  following  offences  do  not  render  the  guilty  parties  infamous:— 
outlawry  in  a  personal  action  (8);  keeping  a  public  gaming-hoiiae(9); 
convicted  of  perjury,  but  before  judgment  (10) ;  convicted  under  an  indiet' 
ment  for  conspiring  to  raise  the  price  of  the  public  funds,  by  spresdiag 
false  rumours  concerning  them.  (II) 

A  witness  admitting  to  have  before  sworn  falsely  upon  the  particokr 
point,  but  attributing  it  to  the  persuasion  of  the  defendant,  is  a  competent 
witness  against  him  on  an  indictment  for  a  conspiracy  (12)  ; — and  a  party 
in  prison  on  a  charge  of  forgery  of  a  bill  of  exchange,  is  admissible  to  prore 
payment  of  it,  in  an  action  brought  to  recover  the  amount.  (13) 


Fboof  op  Ik- 

FAMT. 

Infamy  of  a 
tritneas  must 
be  proved  by 
the  record  of 
conviction. 


3.  Proof  of  Infamy, 

A  conviction  makes  the  witness  incompetent ;  but  incompetency  does 
not,  abstractedly,  arise  from  the  conviction,  for  that  may  have  beenqoasiifli 
on  motion  in  arrest  of  judgment  Consequently  the  infamy  of  a  witness 
must  be  proved  by  the  record  of  conviction  (14),  and  judgment  theK- 
upon  (15)  ;  whether  it  be  that  of  an  English  (16)  or  foreign  court  (17)* » 
neither  the  conviction  (18)  without  the  judgment,  nor  the  admission  (19) 
of  the  witness,  will  be  sufficient  to  render  him  inadmissible,  howeTerit 
may  affect  his  credit,  unless  the  judgment  which  is  the  best  evidence  of 
infamy  be  produced,  from  which  it  will  be  ascertained,  whether  the  judg- 
ment had  been  legally  and  regularly  acquired.  Thus,  a  record  of  a  eoo- 
viction  of  felony  without  a  caption,  is  not  admissible  in  evidence  to 
incapacitate  a  witness.  (20) 


(1)  Claneey*i  ease.  Fort.  208. 

(2)  Btuhd  V.  Barrett,  R.  &  M.  4S4. 

(3)  2Hale*8  P.  C.277.  Bagg*$  cote,  11 
Co.  99.  (a.)  Hawk.  P.  C.  b.  i.  c,  72.  s.  9. 
Com.  Dig.  Testmoigne  (  A.  5. ). 

(4)  jRex  V.  Priddle,  Leach,  C.  C.  496. 

(5)  Rex  V.  Ford,  2  Salk.  690.  Bull.  N.  P. 
292. 

(6)  Stat.  9  Anne,  c.  14.  s.  5.  Co.  Litt.  6. 
(b.)     Fort  208. 

(7)  CeUer'M  ease.  Sir  T.  Raym.  369.  3 
Inst  212.     Hawk.  P.  C.  b.  ii.  c.  48.  s.  22. 

(8)  Co.  Litt  6.  (b.)  Com.Dig. Testmoigne 
(A.  5.).     Hawk.  P.  C.  b.  ii.  c.  48.  a.  22. 

(9)  JRex  V.  Grant,  R.  &  M.  270. 

(10)  Lee  V.  Gansel,  Cowp.  3.     Loffl,376. 

(11)  Crowther  v.  Hopwood,  3  Stark.  21. 
D.  &  R.  N.  P.  C.  5.  ViUe  de  Farsavie*s  case, 
2  Dods.  174. 


(12)  Rexv.  TeeH,  11  East,  309.,  ct  ni 
Heward  v.  ShipUy,  4  East,  180. 

(13)  Barher  v.  Gingdl,  3  Esp.  N.P.C  6t 

(14)  Rex  V.  CasteU  Careinion,  8  Eist,  7S. 

(15)  Lee  v.  Gansd,  Cowp.  8. 

(16)  Wicks  V.  SmaObrooke,  l|Sid.  51. 

(17)  Cooke  V.  Maxwdl,  2  Stark.  183. 

(18)  Lee  v.  Gansel,  Cowp.  8. 

(19)  Rex  V.  CasteB  Careinion,  8  Em«,  ^ 

(20)  Cooke  V.  Maxwell,  2  Stark.  185.  '» 
a  prosecution  upon  stat  12  Geo.  1.  c3.  s> 
(Irish),  against  a  degraded  eiergymanW 
marrying  two  protestants,  it  was  bdd,  ^ 
the  entry  of  the  sentence  of  degradation  « 
the  book  of  acts  of  the  consistorial  court,  vas 
sufficient  proof  of  the  fiust  of  the  degrs^ 
of  the  prisoner.  Sandy*s  ease,  Irish  Circurt 
Cases,  10. 
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4.  Restoration  to  Competency, 


Proof  by 

AVlTMCSSKS. 


TO  COMFX- 
TKNCT. 


Restoration  to  competency  is  acquired  from  the  reversal  of  the  judgment  Rkstoration 
or  outlawry,  or  from  endurance  of  the  punishment  awarded  to  the  offence, 
or  from  the  grant  of  a  pardon  either  by  act  of  parliament  or  under  the  great 

seal. 

The  reversal  of  the  judgment  or  outlawry  must  be  proved  by  the  re-  Reversal  of 

cord.  (1)  judgment  of 

^    '  _  outlawry. 

By  Stat  9  Geo.  4.  c.  32.  s.  3.  the  endurance  by  the  convicted  of  the  ^ 
punishment  awarded  to  his  offence,  will  operate  in  all  cases  of  felonies  not  tbs  Punish- 
capital,  as  a  complete  restoration  to  competency.  (2)  '^^^  awarded 

The  competency  of  a  person  is  restored  by  proof,  that  he  has  received  a  rxNcs. 
pardon,  which  is  granted  either  under  the  great  seal,  or  by  statute  (3) ;  the  Gaant  of  Par- 
former  is  proved  by  inspection,  and  will  not  only  take  off  every  part  of  the  ^^^*  wihkr 

FROM  .Act  op 

punishment,  but  also  clear  the  party  from  the  legal  disabilities  of  infamy  p^rliamjcnt 
resulting  from  his  offence.  (4)    But  although  a  pardon  will  restore  compe-  or  dkdbr  thk 
tency  in  all  cases,  where  the  infamy  is  only  a  consequence  of  the  judgment,  ^**^'  ^^xi^ 
as  in  perjury  at  common  law  (5),  yet^  if  infamy  be  a  part  of  the  punish- 
ment, as  in  perjury  under  the  stat.  5  Eliz.  c  9.,  a  pardon,  except  by  the  stat  5  Eliz. 
legislature,  will  not  restore  competency.  ^'  9« 

If  a  pardon  be  conditional,  it  must  be  shewn,  that  the  condition  has  been 
performed.  (6) 

By  stat.  7  &  8  Geo.  4.  c.  28.  s.  13.,  when  a  warrant  is  granted  'under  the  Stat.  7  &  8 
sign  manual,  countersigned  by  a  principal  secretary  of  state,  for  a  free  or  ^^'  ^'  ^  ^®- 
conditional  pardon  of  a  person  convicted  of  felony,  his  discharge  from  custody 
in  the  case  of  a  free  pardon,  and  the  performance  of  the  condition  in  the 
case  of  a  conditional  pardon,  will  have  the  same  effect  as  a  pardon  under  the 
great  seal  in  regard  to  the  felony  for  which  the  pardon  is  granted.  (7) 
A  pardon,  if  pleaded,  must  be  averred  to  be  under  the  great  seal  (8)  ;  but 

(1)  Lee  V.  Ganself  Cowp.  8.,  vide  ctiam  had  undergone  their  punishments,  enacted, 
Lord  Lovai^a  caie,  \S  HoweWs  St.  Tt,  1004.  "that  where  any  offender  bath  been  or 
1011.  shall  be  convicted  of  any  such  misdemeanor 

(2)  The  stat  9  Geo.  4.  c.  32.  s.  3.,  after  (except  perjury  or  subornation  of  perjury), 
reciting  that  it  was  expedient  to  prevent  all  and  hatb  endured  or  shall  endure  the  punidi- 
doubts  respecting  the  civil  rights  of  persons  ment  to  which  such  offender  hath  been  or 
convicted  of  felonies  not  capital,  who  had  shall  be  adjudged  for  the  same,  such  offender 
undergone  the  punishment  to  which  they  shall  not,  after  the  punishment  so  endured, 
had  been  adjudgeid,  enacted,  that  **  where  any  be  deemed  to  be  by  reason  of  such  misde- 
offender  hath  been  or  shall  be  convicted  of  meanor  an  incompetent  witness  in  any  court 
any  felony  not  punishable  with  death,  and  or  proceeding,  civil  or  criminal." 

hath  endured  or  shall  endure  the  punish-  With  respect  to  '*  endurance  of  punish- 
ment to  which  such  offender  hath  been  or  ment,"  Badeock't  ease  (R.&  R.  C.  C.  248.) 
shall  be  adjudged  for  the  same,  the  punish-  affords  an  illustration, 
ment  so  endured  hath  and  shall  have  the  (3)  Rex  v.  Crosbjft  1  Ld.Ilaym.  39. 
like  effects  and  consequences  as  a  pardon  (4)   Cuddingion  v.  WUkina,  Hob.  67.  81. 
under  the  great  seal  as  to  the  felony  whereof  Rookwood^e  caee^  R.  T.  H.  685.     4  St.  Tr. 
the  offender   was  so  convicted:    Provided  682.fol.ed.  IS  HoweirsSt.Tr.185.     Rex  v, 
always,  that  nothing  herein  contained,  nor  Cro^y,  1  Ld.  Raym.  39.     Rex  v.  CaitUmain^ 
the  enduring  of  such  punishment,  shall  pre-  Sir  T.  Raym.  379.  2  Hale*s  P.  C.  278.  Com. 
vent  or  mitigate  any  punishment  to  which  Dig.    Testmoigne  (A.  5.).       ReUfy*M   oaaef 
the  offender  might  otherwise  be  lawfully  Leach,  C.C.  510.     Lord  Warwick**  eatej  13 
sentenced  on  a  subsequent   conviction  for  HowelVs  St.  Tr.  1003. 
any  other  felony."  (5)  Bull.  N.  P.  291.  (a.),  292.  (a.) 

The  4th  sect,  after  reciting  that  there  were  (6)  Hawk.  b.  ii.  c.'S7.  s.  45.     Burridge't 

certain   misdemeanors,  which  rendered  the  cote,  3  P.  Wms.  485.     BadcocV$  case,  R.  & 

parties  convicted  thereof  incompetent  wit-  P.  C.  C.  248. 

nesses,  and  that  it  was  expedient  to  restore  (7)  Phillipps*  £v.  22. 

the  competency  of  such  parties  after  they  (8)  Bull  v.  TiU,  I  B.  &  P.  199. 
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a  sign  manual,  promising  a  pardon  to  a  convict,  will  not  restore  him  to 
competency  as  a  witness.  (1) 


Defect  of, 

Religious 

Principle. 


Cross-examin- 
ation of  irit- 
ncsses  with 
reference  to 
their  religious 
opinions. 


X.  Defect  of  religious  Principle, 

A  person  who  has  no  notion  of  eternity,  or  of  a  future  state  of  rewd 
and  punishment,  cannot  be  examined  as  a  witness  (2) ;  because,  without  siek 
a  belief,  one  sanction,  which  the  law  regards  as  a  material  security  for  tkt 
truth  of  evidence,  that  of  the  fear  of  divine  punishment  invoked  bjtkt 
witness  upon  himself,  is  wanting.  It  is  not  sufficient,  that  a  witness  beiieni 
himself  bound  to  speak  the  truth  from  a  regard  to  character,  or  to  tlit 
common  interests  of  society,  or  from  fear  of  the  punishment  which  tbehf 
inflicts  upon  persons  guilty  of  perjury.  (3) 

Infidels  (4) ;  persons  who  profess  no  religion  (5),  and  have  no  belief  tte 
they  are  answerable  to  God,  are  inadmissible  as  witnesses  from  a  defect tf 
religious  principle ;  but  those  (6)  who  have  no  belief  in  the  chri^tiao  ^ 
pensation,  as  Jews  (7),  Mahometans  (8),  Gentoos(9),  and  other  pagans  (10), 
yet  believing  in  God  the  avenger  of  falsehood,  and  the  obligation  of  ao  otA 
are  admissible  as  witnesses  in  civil  and  criminal  cases  (1 1  )>  and  may  be  sron 
in  the  manner  they  consider  most  binding  upon  their  consciences  (12);  ^ 
by  Stat.  53  Geo.  3.  c.  127.  excommunicated  persons  are  likewise  good  irt- 
nesses. 

It  abo  seems,  that  <<  an  infidel  who  believes'  a  God,  and  that  he  r3 
reward  and  punish  him  in  this  world,  but  does  not  believe  in  a  future  stit^ 
may  be  examined  upon  oath."  (13) 

The  examination  of  a  witness  relative  to  his  religious  principles  sbooii! 
be  had  previously  to  his  being  sworn ;  but  if  the  question  have  been  inadm- 
tently  omitted,  it  may  be  subsequently  asked.  (14) 

The  proper  question  to  be  put  to  a  witness,  in  order  to  ground  an  objt^ 
tion  to  his  competency,  is  not  whether  he  believes  in  Jesus  Christ  or  tk 
holy  gospels,  but  whether  he  believes  in  God  and  a  future  state.  (15) 

It  may  likewise  be  asked,  whether  he  considers  the  form  of  administenB^ 
the  oath  to  be  such  as  will  be  binding  on  his  conscience  ;  and  if  in  answer 
the  witness  state,  that  he  considers  the  oath  binding,  he  cannot  further  be 
asked^  whether  there  be  any  other  mode  of  swearing  more  binding  on  lis 
conscience  than  that,  which  has  been  used.  For  the  witness,  in  stating  "tin 
he  considers  the  oath  as  binding  upon  his  conscience,  he  does  in  effect  aDrA 
that,  in  taking  that  oath,  he  has  called  his  God  to  witness,  that  what  he  sJuD 
say  will  be  the  truth,  and  that  he  has  imprecated  the  divine  vengeance  up* 
his  head,  if  what  he  shall  afterward  say  is  false ;  and,  having  done  that,  it » 
perfectly  unnecessary  and  irrelevant  to  ask  any  further  questions."  (Iw 


(1)  Rex  V.  GvUy,  Leach,  C.  C.  115. 

(2)  Rex  V.  White,  ibid.  482. 

(3)  Rex  V.  RustOHy  ibid.  455. 

(4)  Bull.  N.  P.  292. 

(5)  Omichund  v.  Barker,  Willes,  549. 

(6)  Ibid.  538. 

(7)  Weai  V.  WUlianUy  1  Ld.  Raym.  282. 

(8)  Omichund  v.  Barker,  1  Wils.  84. 

(9)  Ibid.  1  Atk.  19. 

(10)  Ibid.  Willes,  550. 


(11)  Rex  V.  Morgan,  Leach,  C  C«^ 

(12)  Omichund  v.  Barker,  1  Atk.81- 

(13)  Per  Willes  C  B.  in  Owi*-'' 

Barker,  Willes,  550.  . 

(14)  Re8olutionofthejudge$intbe<?«* 

ease,  2  B.  &  B.  284.  ^  ,. 

(15)  Rex  V.  Tayhr,  Peake's  N.  P-  ^ ' 

(16)  Per  Lord  Tcnterden  --«»■• 
B.  284. 
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XI.  Deficiency  of  Reason. 

Idiots,  lunatics,  except  in  their  lucid  intervals,  persons  of  non-sane  memory,   DsnciENCT  of 
cind  children  so  young,  as  not  to  comprehend  the  nature  of  an  oath,  are  dis-   Reason. 
cjualified  from  being  witnesses. 

An  idiot  is  one  who,  from  his  nativity,  is  by  a  perpetual  infirmity  non  Idiots. 
<:ompos  mentis,  (l^  But  a  witness,  though  deaf  and  dumb,  may  be  sworn 
and  examined,  if  intelligence  can  be  conveyed  to  and  received  by  him  by 
means  of  signs  and  tokens  (2) ;  yet,  when  witnesses  can  write,  it  seems 
1;hat  they  should  write  their  answers,  as  being  evidence  of  a  more  certain 
character.  (3) 

Persons  whose  intellects  have  become  permanently  and  perpetually  de-   Disordered 
ranged,  are  incompetent ;  but  lunatics,  and  other  persons  who  are  afflicted  intellect 
ixrith  occasional  fits  of  insanity^  although  incompetent  while  under  the  in- 
fluence of  their  malady,  may  yet  be  witnesses  in  their  lucid  intervals,  if  it 
be  satisfactorily  shewn,  that  they  have  sufficiently  recovered  the  use  of  their 
understandings.  (4) 

If  children  have  correct  religious  principles,  their  testimonies  as  to  matters  Childekk. 
of  fact,  are  as  much  entitled  to  credit  as  adults,  and  the  immaturity  of  their 
intellectual  faculties  is  oftentimes  compensated  from  the  absence  of  motives 
to  deceive. 

Children  of  any  age  can  be  examined  upon  oa'th  in  criminal  and  civil 
cases,  if  capable  of  distinguishing  between  good  and  evil,  and  possessed  of 
sufficient  knowledge  of  the  nature  and  consequences  of  an  oath,  but  they 
cannot  be  examined  except  under  its  sanction.  (5) 

It  is  no  objection  to  the  evidence  of  an  infant  witness,  that  she  has  been 
instructed  in  religious  knowledge  subsequently  to  the  commission  of  the 
offence,  or  with  a  view  to  giving  evidence.  (6) 

The  inquiry  is  usually  confined  to  the  fact,  whether  the  child  has  a  con- 
ception of  divine  punishment  being  a  consequence  of  falsehood  ;  and,  as 
observed  by  Mr.  Justice  Patteson  in  Bex  v.  Williams  (7),  "  The  effect  of  the 
oath  upon  the  conscience  of  the  child^  should  arise  from  religious  feelings 
of  a  permanent  nature,  and  not  merely  from  instructions,  confined  to  the 
nature  of  an  oath,  recently  communicated  for  the  purposes  of  the  trial ; " 
and  where  it  appeared,  that  up  to  the  3d  of  April,  1836,  the  trial  being  on 
the  succeeding  23rd  of  July,  a  girl  aged  eight  years  was  totally  ignorant  of 
religion,  but  between  such  periods  had  had  some  religious  instruction  given 
to  her,  with  a  view  to  her  being  examined,  but  at  the  trial  shewed,  that  she 
had  no  real  understanding  on  the  subject  of  religion  or  a  future  state, 
Mr.  Justice  Patteson  would  not  allow  her  to  be  examined.  (8) 

When  a  child  from  defect  of  understanding  or  instruction  is  unfit  to  be 
sworn,  any  account  which  the  child  may  have  given  to  others  of  the  trans- 
action, ought  not  to  be  received  on  the  oath  of  the  person  to  whom  it  was 

(1)  Co.  Litt.  247.  (a.)  East,  P.  C.  443.    Bull.  N.P.  293.    4  Black. 

(2)  Rex  y.  Rtuton,  Leach,  C.C.  455.  Com.  214. 

(3)  Marriton  v.  Ltnnard,  S  C.  &  P.  127.  (6)  MiUon'i  case,  llrish  Circuit  Cases,  16. 

(4)  Com.     Dig.     Testmoigne    (A.    1.).  (7)  7  C.  &  P.  320. 

Phillipps*  £t.  4,  5.  (8)  Ibid.,  Tide  etiam  Rex  v.  Wacky  R.  & 

(5)  Rex  V.  White,  Leach,  C.  C.  482.      I     M.  C.  C.  86. 
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commuDicated(l);  and  where  a  child  of  five  years  old  was  not  exuuHl 
upon  a  charge  of  cape  committed  upon  her^  but  evidence  was  giTenofker 
account  of  the  transaction  about  three  weeks  afterwards  to  her  mtkSf 
and  the  jprisoner  was  convicted,  the  judges  thought  the  evidence  deulf 
inadmissible.  (2) 


iNTEaBSTBB 
WiTNBSS. 

Gemkrallt. 

Principles 
upon  which  an 
interested  wit- 
ness  is  con- 
sidered incom- 
petent 


Judgment  of 
Chi^  Justice 
Best  in  HoviU 
V.  Stephauon. 


XII.  Interested  Witness. 
1.  Generally. 

It  is  a  general  principle,  that  those  who  have  a  direct  interest  in  k 
event  of  a  suit  are  incompetent  as  witnesses  (S),  it  being  presumed,  tk 
such  an  interest  would  induce  them  to  give  false  and  partial  erideDot 
Thus,  Chief  Baron  Gilbert  observes (4),  **  Where  a  man  who  is  interested ii 
the  matter  in  question,  would  also  prove  it,  it  is  rather  a  ground  for  distrvi 
than  any  just  cause  of  belief ;  for  men  are  generally  so  short-sighted, » t» 
look  at  their  own  private  benefit,  which  is  near  to  them,  rather  than  to  tk 
good  of  the  world  that  la  more  remote ;  therefore,  from  the  nataiv  d 
human  passions  and  actioDS»  there  is  more  reason  to  distniat  such  a  Maed 
testimony  than  to  believe  it" 

In  HovUl  V.  Stq>henson(5)  Chief  Justice  Best  is  reported  to  have  statei 
'<  A  learned  writer  has  said,  that  interest  should  only  operate  against  tk 
credit^  and  not  be  an  objection  to  the  competency  of  a  witness.  This  doctii&e 
is,  however,  contrary  to  our  law ;  for^  according  to  that  law,  a  direct  loterHi 
to  the  smallest  amount  in  any  person,  will  prevent  such  person  from  beiiiS 
examined  as  a  witness. 

<<  This  rule  does  not  stand  upon  the  principle  that  Mr.  Starkie  svppossi 
viz.  that  the  law  can  make  no  distinction  between  the  d.egrees  of  mtenA', 
but  upon  this,  that  if  the  party  declines  releasing  his  interest,  whatever  nuf 
be  its  amount,  it  seems  that  he  feels  it  of  importance  to  him,  and  Hbei^^ 
cannot  be  trusted  as  a  witness  in  a  suit  instituted  for  the  recovery  of  it  ^ 
feeling  of  interest  will,  in  spite  of  the  utmost  efforts  of  the  most  cotsaa- 
tious  man,  often  so  warp  his  memory,  as  to  prevent  him  giving  an  accnntt 
account  of  any  transaction  in  which  he  is  concerned. 

^*  Considering  the  interest  of  parties,  and  that  which  is  of  still  more  iopo^' 
ance,  the  interests  of  the  public  and  of  religion^  which  require  that  ertfj 
possible  means  should  be  used,  to  prevent  false  evidence,  the  law  cannot  be 
too  strict  in  excluding  the  testimony  of  interested  witnesses.  It  b  troe  tkat 
prejudices  will  often  influence  the  mind  of  a  witness  as  much  as  interest; 
isut  this  is  an  evil  that  cannot  be  remedied.  If  we  want  the  testimooji^i 
witnesses,  we  must  be  content  to  take  it  with  all  the  defects  that^he  rs&i- 
mities  of  those  who  give  it  may  occasion.  We  may  require  a  witness  to 
release  his  interest,  but  we  cannot  compel  him  to  release  himself  M 


(1)  Rex  J.  BrazUr,   Leach,  C.  C.  237.  witnesses  is  occasionally  diseuoed  QO^  "^ 
1  East,  P.  C.  443.  other  titles  of  this  treatise. 

(2)  Rex  ▼.  Tucker,  cit,  Phillipps*  Ev.  6.  (4)  Ev.  106. 

(3)  It  may  perhaps  be  requisite  to  observe,         (5)  5  Bing.  497. 
that  evidence  applicable  to  the  competency  of 
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his  prejudices.     Because  we  cannot  do  all  we  wish,  we  should  not  fail  to  do      Paoor  by 
all  we  can  to  get  at  truth.  


A  party  to  a  suit  cannot  be  compelled  to  give  evidence  against  him-  Party  to  a  suit 

If  cannot  be  com- 
pelled to  give 

In  the  case  of  several  plaintiffs  or  defendants,  the  privilege  is  personal  to  evidence 

each  plaintiff  and  defendant.    Where  one  of  several  co-plaintiffs  comes  for-  against  himself. 
ward  voluntarily  to  disprove  the  defendant's  liability  to  the  demand  made 
upon  him,  it  has  been  held,  that,  with  the  consent  of  the  adverse  party,  he 
may  be  admitted,  though  at  the  same  time  he  defeats  the  claim  of  those^  who 
jointly  sue  with  him.(l) 

Where  an  objection  is  made  to  the  competency  of  an  interested  witness.  Competency 

the  onus  probandi  the  existence  and  validity  of  such  interest  is  cast  upon  pfc*""»e<*  ^«*" 

,  .  T  11  contrary  be 

the  objector.    Incompetency  will  not  be  presumed  until  the  contrary  be  shewn. 
established ;  and  in  cases  of  doubt  the  testimony  of  the  witness  will  be  re- 
ceived. 

A  witness  cannot  be  rejected  unless  he  have  a  direct  and  immediate  inte-  To  crkatb 

rest  in  the  result  of  the  case,  for  which  he  is  called  to  give  evidence,  nor  D'squalifica- 

•  TION  TUXRE 

unless  the  verdict  in  that  case,  can  be  given  in  evidence  for  him  in  another  ^usr  us  ▲ 

suit  (2)     But  this  rule  is  qualified  by  Walton  y.  Shelley  {^\  in  which  it  DiaMTANDlM- 
was  held,  that  a  person  is  not  a  competent  witness  to  impeach  a  security 


TK&X8T. 


which  he  has  given,  though  he  be  not  interested  in  the  event  of  the  suit. 

'*  The  old  cases  on  the  competency  of  witnesses,"  says  Lord  Mansfield  (4), 
*'  have  gone  upon  very  subtle  grounds ;  but,  of  late  years,  the  courts  have 
endeavoured  as  far  as  possible,  consistently  with  those  authorities,  to  let  the 
objection  go  to  the  credit^  rather  than  the  competency  of  a  witness." 

The  law  considers  a  witness  as  being  interested,  '^  if  there  be  a  certain 
benefit  or  disadvantage  to  the  witness  attending  the  consequence  of  the 
cause  one  way  "(5):  '^  this  benefit  may  arise  to  the  witness  in  two  cases,— - 
first,  where  he  has  a  direct  and  immediate  benefit  from  the  event  of  the  suit 
itself;  and  secondly,  where  he  may  avail  himself  of  the  benefit  of  the  verdict 
in  support  of  his  claim  in  a  future  action."  (6) 

The  interest  must  be  a  legal  existing  interest :  if  it  exist  merely  in  the 
imagination,  or  belief,  or  expectation  of  the  witness,  he  will  not  be  incom- 
petent, however  strongly  the  objection  may  be  urged  with  respect  to  his 
credibility  (7);  and  upon  the  other  hand,  if  a  witness  be  legally  interested, 
though  he  believe  otherwise,  such  a  belief  will  not  render  him  compe- 
tent. (8) 

But  if  it  appear  that  the  witness  be  directly  interested  in  the  event  of  the  If  THnxn  a 
particular  suit,  the  amount  of  interest,  be  it  never  so  inconsiderable,  is  un-  ^^^^^  ^^- 
important  (9) ;  because,  if  interest  be  allowed  to  disqualify  in  any  case,  it  ^ct  Amount 
must  in  all,  as  it  is  impossible  by  any  scale  to  measure  the  different  effects  ucMATniAu 
which  it  may  have  on  different  minds.   Thus,  the  garnishee  under  a  foreign 

(1)  Norden  ▼.  WWiamtoH,  1  Taunt.  S78.,  (6)  Per  Tindal  C.  J.  in  Doe  d.  Teynham 
et  Tide  WbrraU  t.  Jones,  7  Bing.  395.  (Lord)  v.  T^ier,  S  Bing.  394.,  vide  etiam 

(2)  Ralsion  v.  Bowat,  1  C.  &  F.  424.  Bent  v.  Baker,  3  T.  R.  27.     Smith  v.  Prager, 

(3)  1  T.  R.  296.  7  ibid.  62.     Bex  v.  Botton,  4  East,  581. 

(4)  Ibid.  300.  cit.  per  Lord  Kenyon  in        (7)  Phillipps'  Et.  81,  82. 

WaUom  V.  Shelley,  3  ibid.  32.,  et  vide  Bex  y.         (8)  Doe  d.  Scales  v.  Bragg,  R.  &  M.  87. 
Brag,  C.  T.  H.  36a  (9)  Burton  y.  Hinde,  5  T.  R.  174.  Dods- 

(5)  Gilb.  Ey.  106,  107.  weB  v.  Nott,  2  Vera.  317. 
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Witness  bx- 
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SELF IK- 
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Wishes  of 

expected 

Benefit. 


Witness  in 
same  situation 
as  the  party  for 
whom  he  is 
called. 


Influence  of 
Verdict, 


attach  men  t>  wbo  has  received  the  money^  is  not  an  admissible  witness  to 
prove  the  regularity  of  the  proceedings,  or  the  justice  of  his  demand. (1) 

The  custody  from  which  a  document  offered  in  evidence  is  taken,  cuMt 
be  proved  by  interested  persons.  (2) 

A  witness  who  has  a  power  of  attorney  from  the  plaintiff  to  sue  for 
money  due  to  him,  and  who  expects  to  pay  his  own  debt  out  of  moDeyto 
be  recovered  in  the  action  in  which  he  is  a  witness,  is  incompetent.  (3) 

A  person  liable  to  be  contributory  to  the  defendant  for  damages  recovered 
is  an  incompetent  witness  for  him.  (4) 

Authorities  exists  that  a  witness  who  believes  himself  UgaUy  interested 
is  incompetent.  (5)  But  a  witness  will  not  be  disqualified^  because  throogi 
a  mistaken  view  he  believes  himself  to  be  interested ;  although,  if  a  witncs 
believe  himself  to  be  interested,  the  impression  on  his  mind,  and  his  biasii 
favour  of  the  party  calling  him,  may  be  as  strong  as  if  he  were  legally  is- 
competent. 

The  course  uniformly  taken  under  such  circumstances  is  to  inquire,  mt 
in^o  the  state  of  the  witness's  belief  on  the  subject,  but  to  ascertain  wbetkr 
or  not,  as  a  matter  of  fact,  he  has  any  existing  legal  interest  in  the  erent  i 
the  suit  (6);  because  the  ends  of  justice  are  most  effectually  attained  bra 
full  and  complete  investigation  of  the  subject  in  dispute ;  and  unless  tk 
objection  to  the  witness  be  founded  on  a  strictly  legal  interest,  he  will  \t 
admitted  to  give  evidence. 

A  witness  is  not  rendered  incompetent,  because  he  has  wishes  orastroo^ 
bias  on  the  subject-matter  of  the  suit,  or  that  he  hopes  to  obtain  sooe 
benefit  from  the  result  of  the  trial.  Such  circumstances  may  influence  litf 
mind  and  affect  his  credibility ;  they  are  therefore  always  open  to  obserf- 
ation,  and  ought  to  be  carefully  weighed  by  the  jury,  who  are  to  detennine 
what  dependence  they  can  place  on  his  testimony,  but  they  are  insuffieieit 
to  render  him  incompetent  (7) 

Thus,  an  honorary  obligation,  which  will  be  affected  by  the  event  of  tie 
cause,  is  not  an  objection  to  the  competency  of  a  witness  (8) ;  and  a  per- 
son who  admits  that  he  conceives  himself  bound  in  honour,  though  not 
legally  bound,  to  contribute  to  the  expenses  of  a  party  suit,  is  a  competent 
witness  for  that  party.  (9)     ' 

A  witness  who  stands  in  the  same  situation,  as  the  party  for  whom  betf 
called  to  give  evidence,  is  under  a  strong  bias,  and  may  have  strong  wishes 
dn  the  subject ;  but  unless  he  will  gain  or  lose  by  the  event  of  the  particobr 
suit,  he  will  not  be  disqualified. 

Thus,  in  an  action  in  which  a  question  arises  concerning  the  validitj  o\^ 
deed,  the  attorney  who  prepared  the  deed  is  a  competent  witness  to  pw^ 
that  the  deed  is  valid,  notwithstanding  that  there  is  another  action  pendiof 
against  him,  in  which  he  must  fail  if  the  deed  be  invalid.  (10) 

A  witness  who  has  no  actual  interest  in  the  event  of  a  suit  is  not  inc^®' 


(1)  Barrymore  {Lord)  y.  Taylor,  1  Esp. 
N.  P.  C.  327. 

(2)  Carrington  v.  Jones f  2  S.  &  S.  135. 

'    (3)  PbweU  ▼.  Gordon,  2  Esp.  N.  P.  C.  735." 

(4)  French  v.  Backhouse,  5  Burr.  2727. 

(5)  T^daumey  v.  Thomas,  1  Hen.  Black. 
307.  Chapman^s  case,  cit.  in  Fotheringham  v. 
Greenwood,  Str.  129.    Bex  v.  Walker,  1  Fort, 


145.    Bex  V.  Budd,  Leach,  C.  C  133.  0* 
oftlte  Anutie  Fittenewe,  5  Rob.  344.  n. 

(6)  PhUUpps'  Et.  121,  122. 

(7)  Ibid.  114. 

(8)  Pederson  v.  .Ktoffle^  I  Camp.  H^- 

(9)  Parker  v.  Whitby,  1  T.  &  B.  366. 

(10)  Hudson  y.  Bevett,  5  Bin/?.  368. 
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petent,  because  the  verdict  may  afterwards  come  to  the  knowledge  of  a  jury      Paoor  bt 
in  an  action  brought  by  the  witness  himself,  and  so  have  an  influence  on         ctkesses. 
their  decision,  though  not  adduced  as  evidence  before  them ;  neither  can 
the  judge  hear  of  a  verdict  except  it  come  before  him  judicially.  (1) 

Thus,  in  Rex  v.  Boston  (2)  it  was  held,  that  a  witness  was  competent  to 
give  evidence  for  the  prosecution  upon  an  indictment  for  peijury,  although 
a  civil  action  was  pending  between  himself  and  the  party  indicted,  where 
the  same  question  would  arise  as  upon  the  indictment,  and  which  was 
coming  on  for  trial  at  the  same  assizes.  (3) 

To  constitute  an  incompetent  witness,  the  interest  must  be  certain  in  its  Uncertain 
nature.     Thus,  in  Rex  v.  Cole  (4)  an  informer  under  stat  17  Geo.  2.  c.  4a  ^^»■"• 
and  9  &  10  WflL  3.  c.  41.  was  held  to  be  a  competent  witness,  Lord  Kenyon  Judgment  of 
observing,  ••  That  since  the  decision  in  Rex  v.  Blaekman  (5),  he  had  consi-  i^^JV."Sfc. 
dered  of  the  objection  to  the  competency  of  the  informer's  being  a  witness, 
on  the  ground  of  interest ;  that  the  statute  having  given  the  court  a  power 
to  inflict  at  their  discretion,  either  a  corporal  punishment,  or  to  impose  a  fine 
in  case  of  conviction ;  and  as  it  was  only  in  case  a  fine  was  imposed,  that  the 
witness  could  expect  to  derive  any  benefit,  and  that  was  uncertain,  as  de- 
pending upon  the  judgment  of  the  court ;  that  he  was  now  of  opinion,  that 
the  objection  went  to  the  credit,  not  to  the  competency  of  the  witness,  and 
that  therefore  his  evidence  was  admissible ;"  and  he  accordingly  received 
his  testimony. 

Where  the  witness  is  so  situated,  that  he  is  interested  on  both  sides,  his  Balance  op 
eompetency  will  depend  upon  the  equality  or  inequality  of  the  adverse  ^^■**"' 
interest.  If  they  should  be  exactly  equal,  one  will  counterbalance  the 
other,  and  the  witness  will  be  competent ;  but  if  there  should  be  any  excess 
of  interest  on  either  side,  the  witness  will  be  incompetent  to  give  evidence 
on  the  side,  where  there  is  a  preponderancy  of  interest ;  it  b  obvious,  that 
he  is  interested,  to  the  amount  of  the  excess,  in  procuring  a  verdict  on 
that  side.  (6) 

Thus,  an  heir  apparent  is  a  good  witness  concerning  the  title  to  the 
land,  for  his  interest  is  a  mere  contingency.  (7) 

The  borrower  is  a  competent  witness  for  the  plaintiff  in  an  action  for  Usuksrs. 
penalties  under  the  Statute  of  Usury,  against  the  lender  of  the  money ;  Borrower  in 
and  it  is  unimportant,  whether  he  has  or  has  not  repaid  the  money  caaeofuiury. 
lent  (8) 

In  an  action  of  covenant  for  rent,  where  the  point  in  issue  was,  whether  Landlord  oom- 

A.  B.,  whose  title  both  the  plaintiff  and  defendant  admitted,  had  demised  P^^^5  ^  * 

y^  qu£suon  re- 

the  premises  first  to  the  plaintiff  or  to  another  person,  A.  B.  was  considered  a  gpeoting  the 
competent  witness  for  the  defendant  to  prove  the  fact ;  the  court  saying,  person  whom 
<<That  it  was  a  matter  of  indifference  to  the  witness,  whether  he  had  one  t^j^hj, 
person  or  the  other  for  his  tenant ;  and  though  he  might  feel  inclined  to  tenant, 
prefer  one  tenant  to  another,  this  objection  would  go  to  his  credit  only,  and 

(1)  lUx  ▼.  Bra^,  R.  T.  U.  358.  (5)  Ibid.  95. 

(3)  4  EMt,  572.  (6)  Fhillippir  £v.  88,  83. 

(3)  Vide  etiam  Rtx  ▼.  J9ray,  R.  T.  H.  (7)  Smith  ▼.  Blackham,  1  Salk.  383. 
358.,  led  vide  oontn^  Rex  ▼.  WhiHng,  1  Salk.  (8)  SmUk,  q,  U  v.  Prager,  7  T.  R.  60. 
383.     Rex  y.  iVimer,  Str.  1043.  Abraham*,  q,  t  ▼.  ^imii,  4  Burr.  2251.    M»- 

(4)  1  Eap.  N.  P.  C.  169.  ten,  q.  t.  v.  Drayton,  2  T.  R.  49CL 

5s 


17M 


EVIDENCE. 


Fkoopbt 

WiTKXSSXS. 


Judgment  of 
Mr.  BaroQ 
Parke  in  Gile$ 
▼.  Smith, 

Suiety  for  a 
bankrupt 


Party  named  in 
declaration  as 
a  trespaaaer, 
but  not  made 
defendant. 


not  to  his  competency,  becanse  the  rerdiot  could  not  be  given  in  eridenee 
in  any  action  to  be  brought  by  or  against  him.  (1) 

In  Fancowrt  v.  Bull  (2)  it  appeared,  that  H.  P.,  being  employed  by  the 
plaintiff  to  procure  a  bill  to  be  discounted  for  him»  placed  it  in  the  bands 
of  the  defendant  for  that  puipoee  (without  notice) ;  the  defendant  detained 
the  bill  as  a  set-off  against  a  debt  due  to  him  from  H.F.  and  another:  — 
npon  which  it  was  held,  that  H.  F.,  having  an  equal  interest  in  tke  event  cC 
the  suit  either  way,  was  a  competent  witness  to  prove  these  facts  in  an 
action  of  trover  brought  by  the  plaintiff  for  the  bilL 

So  also  in  trover  by  a  bankrupt  against  his  assignees,  the  offidal  aaaigwe 
was  held  to  be  a  competent  witness  for  the  defendant  to  sustain  the  baah- 
ruptcy ;  Mr.  Baron  Foxke  observing,  **  The  objection  only  goes  to  hii 
credit,  because  fwn  constat  that  the  commissioners  will  allow  the  official 
assignee  any  thing.  In  order  to  make  a  witness  incompetent,  the  neceosaiy 
and  l^al  result  must  be  some  loss  or  gain."  (8) 

In  an  action  by  the  assignee  of  a  bankrupt*  a  person  who  had  beoome 
security  for  the  bankrupt  before  he  was  a  trader,  is  not  admissible  as 
evidence.  (4) 

In  tort  a  person  will  be  a  competent  witness,  although  named  in  the  de- 
claration, as  having  been  engaged  in  committing  the  alleged  injury,  bvt  who 
has  not  been  made  a  defendant  in  the  suit  (5) :  but  it  seems,  that  if  the 
plaintiff  can  prove  a  party  named  in  the  simul  cum  in  trespass  guilty,  and 
shew,  that  he  was  made  a  party  by  producing  the  original  or  process  against 
him,  and  that  an  ineffectual  endeavour  had  been  made  to  arrest  or  went 
him,  he  will  not  be  a  competent  witness  for  the  defendant.  (6) 


Time  of  ac- 

QUIKINO  Ik- 
TSftlST. 


Interest  ae- 


2.  Tim»  qf  acquiring  InUresL 


In  Bent  v.  Baker  (7)  Mr.  Justice  Grose  laid  it  down  as  a  general  prin- 
ciple, deducible  from  the  case  of  Barlow  v.  Vowell(fi)y  that  where  a  person 
makes  himself  a  party  in  interest  after  a  plaintiff  or  defendant  has  an  interest 
in  his  testimony,  he  cannot  by  this^  deprive  the  plaintiff  or  defendant  of  hk 
testimony.  (9) 

This  proposition  is  seemingly  too  large  and  general,  because  the  incom- 
oaiMe  ofal^on  P^t^^cy  of  a  witness,  on  account  of  interest,  must  depend  rather  on  the 
nature  of  the  interest,  than  upon  the  time  of  acquiring  it.  The  question  on 
the  voire  dire  is,  whether  he  is  interested  at  the  time  of  his  examination  ?  If 
he  be  directly  interested  at  that  time,  he  is  not  a  competent  witness  ia 
general  without  a  release ;  and  it  seems  to  be  no  answer  to  such  an  inquiry, 


(1)  BtU  T.  Harwood,  3  T.  R.  308.,  vide 
etiam  Ewuu  v.  WUUamsy  7  ibid.  481.  ».  (c.) 
Rocher  ▼.  Busker,  1  Stark.  27. 

(2)  1  Bing.  N.  C.  681.     Soott,  645. 

(3)  Vide  etiam  Uderton  v.  Atkingan,  7 
T.  R.  480.  Lockart  v.  Grahamit  Str.  35. 
York  v,Bhtt,  5  M.  &  S.  71.  Bhekett  v. 
Weir,  5  B.  &  C.  385.    Hall  v.  Curzon,  9  ibid. 

646.     ffwUon  r.  Bobtnton,  4  M.  &  S.  476. 
Coitkam  v.  Goldney,  2  Stark.  414. 


(4)  ffttdtoH  Y.  3^AUen,  1  Irish   GRoit 
Cases,  64. 

(5)  Page  v.  Crook,  Sty.  401.     AfiM  t. 
James,  Bull.  N.  P.  286. 

(6)  Beason  y.  Ewbankt  BulL  N.  P.  SS6., 
Tide  etiam  per  Lord  Hardwioke  in  Xityrf  t. 

WUUams,  R.  T.  H.  123. 

(7)  3  T.  R.  27. 

(8)  Skin.  586. 

(9)  Vide  etiam  JZiMoiCf -v.  IFiSMnw,  3  Ler. 
152.    Da  Coeta  t.  Jones,  Cowp.  736. 
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that  he  has  become  interested  only  shice  the  commencement  of  the  action^      K^^^  ^^ 
or  since  the  time  of  his  being  acquainted  with  the  fact,  which  he  is  called   .. ^ 


to  prove.  (1) 

In  Forrester  v.  Pigou  (2)  Lord  EUenborough  said,  **  If  a  person  who  is  Judgment  of 
under  no  obligation  to  become  a  witness  for  either  of  the  parties  to  a  suit,  ^"^^^fn^Fo^ 
tshoose  to  pay  his  debt  beforehand,  upon  a  condition  that  is  to  be  deter-  rester  v.  Pigou, 
mined  by  the  event  of  the  suit,  he  becomes  as  much  interested  in  the  event, 
«8  if  he  were  a  party  to  a  consolidation  rule.*' 

A  wager  laid  by  a  witness  on  the  subject-matter  in  dispute,  will  not  render  Wager  laid  by 
hia  evidence  inadmissible.  (3)  witoess. 

In  Rex  y.Fox(^)  Lord  Raymond  admitted  the  prosecutor  to  be  a 
witness,  although  he  had  laid  a  wager,  that  he  should  convict  the  defend- 
ant ;  and  the  principle  seems  to  be,  not  because  the  witness  had  made  the 
wager  at  a  time  when  public  justice  became  interested  in  his  testimony,  but 
because  it  would  be  against  public  policy  to  allow  a  witn^s,  by  any  such 
gratuitous  act,  to  exclude  himself  from  giving  evidence.  Besides  which^  the 
wager  would  now  probably  be  considered  absolutely  void,  on  a  principle  of 
public  policyy  as  tending  to  produce  an  improper  bias  on  the  mind  of  the 
witness,  and  therefore-  as  directly  prejudicial  to  the  administration  of 
justioe.  (5) 


TO  BB  TAKEN. 


3.  Objection  to  Witness  when  to  be  taken. 

If  during  any  part  of  a  witness's  examination,  or  even  afiter  bis  cross-  Objection  to 
examination,  it  be  ascertained,  that  he  is  interested,  his  evidence  will  be  ^™^^S^^^ 
erased  upon  an  objection  being  taken.  (6) 

tn  Skme  v.  Siackbum  (7)  Lord  Kenyon  held,'  that  an  objection  to  the 
tsompetency  of  a  witness  may  be  taken  at  any  stage  of  the  cause ;  but,  in 
Beeckinff  v.  Gawer  (8)  Chief  Justice  Gibbs  ruled,  that  where  the  examin- 
ation of  a  witness  had  been  completed,  and  he  had  left  the  box,  but  was 
recalled  by  the  judge  for  the  purpose  of  asking  him  a  question,  that  it  was 
too  late  then  to  object  to  his  competency. 

The  foregoing  case  has  been  confirmed  by  FeUmgham  v.  Sparrow  (9)y 
in  which  a  witness  who  had  been  examined,  and  had  left  the  witness  box, 
was  recalled  and  examined,  not  as  to  the  merits  and  facts  of  the  case,  but 
as  to  his  interest  in  the  event  of  the  suit ;  when-  it  appeared  that  he  was  in- 
terested ;  and  upon  an  objection  being  then  taken  to  his  competency,  it  was 
held  to  be  too  late. 

In  equity,  an  objection  to  competency  is  not  waved  by  cross-examination, 
nor  unless  known  or  presumed  to  be  known  to  the  examining  party.  (10) 

A  new  trial  will  not  be  granted,  in  consequence  of  the  competency  of  a 
witness  being  discovered,  after  the  trial  was  concluded.  (11) 

(1)  Forrtiier  y.  Pigou,  1  M.  &  a  9.  (7)  1  E«p.  N.  P.  C.  37. 

(3)  Ibid.  (8)  Holt»8  N.  P.  C.  314. 

(3)  De  Cotta  t.  Jont$,  Cowp.  736.  (9)  4  Jur.  1036. 

(4)  Str.  652.  (10)  Moorhoute  ▼.  Be  Pastout  19  Vea.  433 

(5)  Ibid.  Vaughan  ▼.  Jforraly  S  Swanst  495. 

(6)  SUmM'y,  Blaekbum,  I  Esp.  N.  P.  C.  37.  (11)   Tmmer  v.  Peart,  I  T.  R.  7«0. 
Turner  ▼.  Peart,  1  T.  R.  790.      Per  Lord 
EUenborough  in  HowtU  ▼.  Lodk,  8  Camp.  14. 
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A  party  at  the  trial  cannot  Bhew,  by  cross-examination  and  sabseqnent 
evidence,  that  a  witness,  who  has  been  examined  in  chief  by  his  adversBrf, 
is  the  real  party  to  the  suit ;  because,  if  such  be  the  fact^  the  proper  conne 
is  to  object  to  the  competency  of  the  witness  in  the  first  instance.  (I) 

The  party  against  whom  a  witness  is  called,  may  examine  him  respecting 
his  interest  on  the  voire  dire  (2),  or  may  call  another  witness,  and  prodnoe 
other  evidence  in  support  of  the  objection.  If  the  fact  of  interest  be  8at]8&^ 
torily  proved  by  other  evidence,  the  witness  will  be  rejected,  though  he  mf 
have  ventured  to  deny  it  on  the  voire  dire. 

If  a  witness  on  the  voire  dire  be  asked,  whether  he  b  liable  to  pay  the 
attorney,  and  he  say  that  he  is  not,  a  letter  written  by  him  may  be  put  into 
his  hands,  and  after  he  has  looked  at  it,  the  question  may  be  put  again.  (S) 

Where  an  objection  to  the  competency  of  a  witness  arises  out  of  his 
answer  to  a  question  on  his  voire  dire,  he  can  by  parol  be  allowed  to  restore 
himself  to  competency ;  though,  had  the  objection  to  his  competency  arisea 
by  any  other  means,  the  best  evidence  would  have  been  require  to  hxn 
restored  him  to  competency,  and  parol  evidence  would  have  been  iosiii- 
cient  (4) :  thus^  upon  appeal  against  an  order  of  removal,  the  appellut 
township  having  produced  one  of  its  inhabitants  as  a  witness,  who  bang 
examined  upon  the  voire  dire  stated,  that  he  was  the  occupier  of  a  cottage 
there  of  the  annual  value  of  25^.,  but  that  he  was  not  rated  to,  nor  paid  idj 
public  rate  or  tax,  such  answer  must  be  taken  to  be  true  for  the  purpose; 
and  it  cannot  be  objected  to  his  examination  in  chief,  that  the  best  evidence 
of  the  fact  was  not  given  by  the  production  of  the  rate  itself.  (5) 

But  if  a  corporator  state  on  the  voire  dire  that  he  has  been  disfranchised, 
he  may  be  questioned,  and  books  referred  to  by  him,  may  be  inspected  to 
impeach  the  regularity  of  the  disfranchisement.  (6) 

At  law  the  objection  to  the  competency  of  a  witness  is  waved  by  panBiog 
his  cross-examination  after  his  interest  appears,  which  formerly  could  oslj 
be  inquired  into  on  the  voire  dire,  (7}  But  cross-examining  a  witness  is 
equity,  is  no  waver  of  an  objection  on  the  ground  of  interest.  (S) 


LiABiLrrr 

OVER. 

Immediate 
interest. 


4.  Liability  over, 

A  witness  for  the  plaintiff  or  defendant  is  considered  to  be  directly 
interested,  if  a  verdict  in  such  cause  would  release  him  from  a  liability  to 
a  subsequent  action  against  himself.  (9) 

Previous  to  stat  8  &  4  WilL  4.  c  42.«(10),  a  witness  was  incompetent  to 
give  evidence  in  any  suit,  when  the  record  of  the  proceedings  in  that  suit 


(1)  Dewdtuy  v.  Palmer,  3  Jur.  74.  4  M. 
&  W.  664.     7  Dowl.  P.  C.  177. 

(2)  Vide  poet,  1769,  1770. 

(S)  Homan  v.  TTiompeon,  6  C.  &  P.  717. 

(4)  Botham  v.  Swindler,  1  £sp.  N.  P.  C. 
164.     Peake's  N.  P.  C  285. 

(5)  Rex  v.Giehum  (Inhab.  of),  15  £ast» 
57.  Butcheri  Camp,  v.  Jonee,  1  £sp.  N.  P. 
C.  161.,  vide  etiam  Ingram  v.  Dade,  Ijond. 
Sitt  after  M.  T.  1817,  cit.  PhilJipps*  £v. 
150. 


(6)  Godmanehetter(BaiSfiof)y'J*»^ 
4  A.  &  E.  550. 

(7)  Moorhouee  v.  De  Paseou,  Coop.  C  C 
300.  1 9  Ves.  433.  Harrimm  t.  Omit^ 
1  Rubs.  &  M.  429. 

(8)  Ibid. 

(9)  Lewie  v.  Peak*,  7  Taunt  153.  A«* 
V.  WylUe,  3  B.  &  C.  533. 

(10)  Vide  poet,  1754.  Erract  or  SriR  « 
&  4  Will.  4^  c.  42.  k,  26  &  27. 
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vrould  be  evidence  for  or  against  himself  in  a  subsequent  adtion  against      Proof  bt 

i_ .  ^^  Witnesses. 

aim,  


In  an  action  against  a  master  for  the  negligence  of  his  servant,  the  latter  Negligence  of 
is  not  a  competent  witness  to  disprove  the  negligence  without  a  release.  (1)  ^f^^*** 

Thus,  in  the  case  of  Green  v.  New  River  Company  (2),  which  was  an 
action  to  recover  damages  sustained  by  the  plaintiff  through  the  alleged  mis- 
conduct of  a  servant  of  the  defendants,  the  servant  was  held  to  be  an  incom- 
petent witness  for  the  defendants  to  disprove  his  own  negligence,  because 
the  verdict  might  be  given  in  evidence  in  an  action  by  the  defendant 
against  the  witness;  for  although  a  tradesman's  servant  be  permitted  to 
prove  the  delivery  of  goods  on  behalf  of  his  master,  this  is  an  exception  to 
the  general  rule,  proceeding  merely  from  necessity ;  and  this  exception 
would  not  extend  to  actions  arising  from  the  misconduct  of  coastmen  and 
sailors,  in  which  cases  the  verdict  against  the  proprietor  might  be  given  in 
evidence  in  a  subsequent  action  by  the  latter  against  the  servant,  respecting 
the  quantum  of  damagesy  though  not  as  to  the  fact  of  the  injury. 

So,  likewise^  in  an  action  on  the  case  against  stage-coach  proprietors  for  Coach  guard.  ^ 
an  injury  done  by  the  mismanagement  of  the  coach,  whereby  a  person  was 
struck  by  the  luggage  on  the  coach,  the  guard  of  the  coach  is  not  a  com- 
petent witness  for  the  defendants  without  a  release  (3) ;  but  a  release  given 
one  of  the  defendants  is  sufficient. 

In  an  action  against  the  captain  and  owner  of  a  steam-vessel,  for  an  puot 
injury  resulting  from  the  improper  management  of  the  vessel,  if  it  appear, 
that  a  pilot  had   the   control,   he  is  not  a  witness   for  the  defendant 
without  a  release,  although  the  defendant  himself  was  on  board  at  the 
time.  (4) 

In  an  action  brought  against  a  principal  for  negligence  and  misconduct  Broker, 
in  the  course  of  his  employmenf  in  the  purchase  of  certain  bales  of  tobacco, 
the  broker  who  made  the  contract  for  him  cannot  be  called  to  prove,  that 
there  was  no  negligence  or  misconduct  in  the  execution,  without  a  release 
from  his  principal.  (5)  And  in  an  action  for  an  excessive  distress,  the 
broker  who  made  the  distress  is  incompetent  to  prove,  that  it  was  not 
excessive  (6)>  unless  released. 

In  trover  against  a  shwiff,   the   officer  who   made  the  levy  is  not  a  Sheriff's 
competent  witness  for  the  defendant,  though  indemnified  by  the  execution  ^^®^- 
creditor.  (7) 

In  an  action  against  a  sheriff  for  a  false  return,  the  sheriff's  officer, 
who  has  given  security  for  the  due  execution  of  process  (and  is  conse- 
quently liable  over  to  the  sheriff  in  case  of  misconduct),  is  likewise  an 
incompetent  witness  to  prove  the  correctness  of  the  return.  (8)  But  in  an 
action  against  a  sheriff  for  negligently  executing  a  writ,  an  assistant  em- 
ployed by  the  sheriff's  officer  to  execute  the  writ,  is  a  competent  witness ; 
because,  in  order  to  exclude  a  person  called  as  a  witness,  the  verdict  must 


(1)  Green  v.  New  River  Comp,  4  T.  R.  (5)  Geoere  t.  JlfatJitMinii^i  Holt's  N.  P.  C. 
589.  139. 

(2)  Ibid.  (6)  FuM  v.  MitehtO,  6  Esp.  N.  P.  C.  71. 

(3)  jrhUa$nore  ▼.  WaUrhouH^  4  C.  &  P.  (7)   ffhUehomse  v. .  Atkineoih  3  C.  &  P. 
S8S.  344. 

(4)  ffawkins  ▼.  Finlaywih  S  ibid.  305.  (8)  Pinodl  v.  Hord,  2  Ld.  Raym.  1411. 
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be  evidence  for  or  against  him,  and  an  interest  beyond  this  is  too  reinote 
to  establish  incompetency  (1)  ;  but  the  officer  himself  is  incompeteot  for 
the  sheriff,  although  he  may  be  indemnified  by  the  execution  creditor; 
because,  if  there  be  a  verdict  against  the  sheriff,  tiie  liability  of  tiie  offieer 
would  be  certain,  and  he  might  never  get  paid  on  his  indemnity.  (2) 

In  an  action  against  the  sheriff  for  a  false  return  to  KjLfa^  which  MA 
that  he  had  paid  a  sum  of  money  to  the  landlord  of  the  premises  for  arrean 
of  rent,  the  landlord  is  incompetent  to  prove  the  rent  due ;  for  if  tlle•^ 
tion  were  to  succeed,  the  witness  would  be  liable  to  an  action  at  the  snt 
of  the  sheriff,  in  which  the  judgment  in  the  former  action  would  be  evidenee 
of  special  damage.  (3)  This  rejection  is  upon  the  principle,  that  that 
would  be  a  legal  liability  over  to  the  sheriff  arising  from  the  alleged  ib»- 
conduct  of  the  witness  in  claiming  rent,  which,  it  was  contended,  wu  not 
really  due ;  and,  in  a  subsequent  action  by  the  sheriff  against  the  witoe^ 
the  record  of  the  verdict  would  be  admissible  in  evidence  to  enfcffte  8Q(^ 
liability. 

A  butcher  sued  three  of  the  directors  of  a  zoological  society  for  goods 
supplied  for  the  animals.  For  the  defence,  a  witness  was  called  to  piw^ 
that  the  plaintiff  was  a  shareholder  in  the  society.  The  witness  was  hin- 
self  a  shareholdeiv  and  had  been  released  by  one  of  the  defendants :— it 
was  held,  that  the  witness  was  not  competent,  without  being  released  by  the 
three  defendants ;  but  that  he  would  be  so,  if  released  by  them  witbont 
being  released  by  the  odier  shareholders.  (4<) 

In  several  oases  the  plaintiff 's  servant  or  agent  is  as  incompetent  a  vitnetf 
on  behalf  of  the  plaintiff,  as  the  defendant's  servant  or  agent  is,  to  giveefi- 
dence  on  behalf  of  the  defendant. 

Thus,  in  Miller  v.  Falc&ner  (5)^  which  was  an  action  for  running  agaios^ 
plaintiff 's  cart  with  a  dray,  the  servant  who  was  driving  the  cart  wliei 
the  accident  happened,  was  held  not  to  be  a  competent  witness  for  die 
plaintiff  without  a  release. 

So,  likewise,  in  an  action  on  the  case  for  negKgently  dtiving  a  voir 
coach  against  a  waggon  horse  of  the  plaintiff,  whereby  it  died:  —  Itwtf 
held,  that  his  waggoner  was  not  a  competent  witness  to  prove  the  drcna- 
stances  under  which  the  accident  happened,  without  being  previod/ 
released,  because  he  had  a  direct  interest  in  the  event  of  the  sfut;  ^ 
if  the  plaintiff  obtained  a  verdict,  the  witness  was  placed  in  a  st^  ^ 
security.  (6) 

A  witness  is  incompetent  not  only  in  cases  where  the  verdict  wooM  be 
Evidence  for  or  against  him  in  another  suit,  but  also  where  he  is  direcdy 
interested  in  the  event  of  the  particular  suit ;  consequently,  an  owner  of 
a  ship  is  not  a  competent  witness  in  an  action  on  an  insurance  of  g<^ 
put  on  board  that  ship,  to  prove  her  seaworthy,  until  released  hj  the 
plaintiff.  (7) 


(1)  dark  r,  Lucas,  R,8lM.  32, 

(2)  WhiUhtmte  ▼.  Atkinaon,  3  C.  &  P.  844. 

(3)  Keiffkilt^  y.  Birdk,  3  Camp.  521. 

(4)  Betta  t.  Jonm,  9  C  &  P.  199. 

(5)  1  Camp.  251. 

(6)  Botkeroe  v.  EUon,  Peake's  N.  P.  C. 
117.  Per  Gibbs  C.  J.  in  MorUk  v.  FooU,  8 


Taunt  457.  S  Moore»  506.  ^  ^  ,. 
v,De  LaCour,2V,K.  yi4.  ^«'*^*f7 
5  C.  &  P.  454.  Shervum  v.  Ban^  ^  ** 
Rob.  69.  •     ^ 

(7)  Boiheroe  v.  EUoh,  Peake'«  V-  ^ 
117.,  Tide  etiam  Fax  r.  lAukinff^i 

118.  N. 
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In  an  action  for  an  Injury  done  to  a  stage-ooach  by  a  cart,  the  coachman      Proof  by 
is  not  a  qompetent  witness  for  the  plaintiff  without  a  release.  (1 )  Witnesses^ 


And  in  case  for  ne^gently  driviug  against  the  plaintiff's  horse,  the  Driver  of  a 
plaintiff's  servant,  in  whose  charge  the  horse  was,  is  also  incoxopetent  for  «*•««■«»<*• 
the  plaintiff.  (2) 

In  an  action  between  the  vendor  and  purchaser  of  an  estate,  in  which  Sale  of  land 
the  title  to  the  estate  comes  in  question,  a  person  who  had  previously  sold  ^'^  warranty. 
the  estate,  and  is  liable  to  the  vendor,  if  the  title  should  prove  defective,  is 
incompetent  to  give  evidence  in  support  of  the  title.  (3)    But  if  the  former 
Tender  sold  the  estate  without  any  covenant  for  good  title  or  warranty,  he 
will  be  competent  (4),  because  the  witness  b  under  no  liability. 

An  insolvent  debtor  is  not  a  competent  witness  for  the  plaintiff  in  an  Inaohent. 
action  brought  by  his  assignee,  because  his  future  property  is  liable  to  the 
payment  of  the  debts  in  his  schedule,  and  therefore  he  is  interested  in 
procuring  the  recovery  of  as  much  money  as  possible.  (5)  So  likewise  in 
Crerer  v.  Sodo  (6)  it  was  held,  that  if  a  party  having  failed,  and  assigned 
his  property  to  trustees  for  the  benefit  of  his  creditors,  be  sued  for  work 
done,  a  creditor  of  such  party  is  not  a  competent  witness  in  his  favour^  if  he 
have  not  received  20^.  in  the  pound  on  his  debt,  and  swear  that  it  is  doubtful, 
whether  the  estate  will  produce  so  much. 

In  an  action  of  tort  for  a  libel  against  a  person  who  was  secretary  to  a  Liability  aris- 
Bociety  (the  members  of  which  had  agreed  to  contribute  towards  all  law  ex-  ^  ^'^™  illegal 
penses),  it  seems,  that  a  member  of  the  society  is  competent  for  the  defendant 
without  a  release,  on  the  ground,  that  a  contract  between  parties  for  bearing 
.each  other  harmless  in  doing  wrong  was  void,  and  consequently,  that  there 
was  no  l^al  liability  to  affect  the  witness.  But,  if  a  party  be  liaUe  for  a 
share  of  the  expenses  in  the  event  of  a  judgment  passing  against  defendant, 
he  is  incompetent  (7) 

Where  a  party  has  an  interest  in  a  civil  suit,  either  in  the  question  at  LxABiLnnr  for 
issue  of  the  cause,  or  in  the  question  of  costs,  he  is  incompetent  from  giving  ^^^^    •  . 
evidence ;  in  fact,  as  previously  stated,  any  interest  in  the  event  of  the  suit,  terested  in  the 
however  minute,  will  render  a  witness  incompetent  (8) ;  and  a  liability  for  ^"^  ^  ^^^ 
costs  will  even  render  a  witness  incompetent  under  stat2  &  3  WUL  4.  menTofcosto^ 
c.42.(9) 

The  incompetency  of  the  parties  to  the  record  to  give  evidence,  arises  Parties  to  the 
from  their  positive  interest  in  the  result  of  the  verdict ;  and  it  is  a  corollary  ^^^^ 
to  be  deduced  from  this  rule,  that  <<  the  plaintiff  or  defendant  cannot  be  a 
witness  in  his  own  cause,  for  these  are  the  persons  who  have  a  most  im- 
mediate interest,  and  it  is  not  to  be  presumed,  that  »  man  who  complains 
without  cause,  ot  defends  without  justice^  should  have  honesty  enough  to 
confess  it."  (10) 

In  Worrall  Y.  Janes  (II)  Chief  Justice  Tindal  said,  "  No  case  has  been  Judgment  of 
cited,  nor  can  any  be  foun^;  in  which  a  witness  has  been  refused,  upon  the  ^^J^^ 
objection  in  the  abstract,  that  he  was  a  party  to  the  suit    On  the  contrary,  fForraUj,  Janet, 

(1)  KerrtMon,  y.Coattworth,  1  C.  &  P.  645.         (8)  Bull  N.  P.  290.   (b.)     Doe  d.  Staf. 

(2)  Shenmin  v.  Barnes,  1  M.  &  Rob.  69.  ford  (Majfor  of)  v.  Tooth,   3  Y.  &  J.  19. 

(3)  2  Rol.  Abr.  Triall  (G.),  685.  Burton  ▼.  Hinde,  5  T.  R.  174. 

(4)  Biuby  v.  GreenOaU,  Str.  445.  (9)  JeMu»  College  y.  Gibbe,  1  T.&  C.  145. 

(5)  DeU^ieid  t.  Freeman,  4  C.  &  P.  67.  (10)  Gilb.  Ev.  116.      Per   Lord  Hard- 

(6)  3  ibid  la  wicke  in  Barret  ▼.  Gore,  3  Atk.  401. 

(7)  Humphreye  v.  Miller,  4  ibid.  7.  (H)  ^  Bing.  398,  399. 
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many  have  been  brought  forward^  in  which  parties  ta  the  suit,  who  fane 
suffered  judgment  by  default,  have  been  admitted  as  witnesees  against  tkdr 
own  interest ;  and  the  only  inquiry  seems  to  have  been,  in  a  majontj  of 
the  cases,  whether  the  party  called  was  interested  in  the  event  or  not;  mi 
the  admission  or  rejection  of  the  witness  has  depended  on  the  result  of  tUi 
inquiry." 

Where  a  witness  stated  on  the  voire  dire  that  '<  he  had,  as  agent,  emplorsd 
the  original  attorney  for  the  plaintiff,  that  the  attorney  was  dead,  thatk 
was  not  released,  that  no  demand  was  made  upon  him,  and  that  he  did  not 
state,  that  the  attorney  was  to  look  to  the  plaintiff  and  not  to  himself;"  tad 
nothing  further  appeared  to  shew,  that  the  witness  had  any  interest  in  the 
suit,  or  had  made  himself  liable  to  the  new  attorney :— It  was  held,  ihatk 
was  competent  (1) 

Where  on  the  voire  dire  it  is  attempted  to  disqualify  a  rateable  inhihitml 
from  being  a  witness,  by  making  it  appear,  that  he  has  agreed  to  contntnte 
to  the  costs  of  the  action,  his  personal  liability  must  be  distinctly  broi^ 
out  by  the  objecting  party.  The  judge  at  the  trial  may  best  decide  tiic 
question,  but  his  decision  is  subject  to  review  in  the  court  above.  (2) 

In  an  action  of  trespass  (S)  by  A.  B.  against  C.  D.  &c*  the  churehwirto 
of  a  certain  parish,  for  personally  removing  him  from  a  church  pew»  it  a^ 
peared,  that  £.  F.  and  other  parishioners  had  entered  into  and  signed  a 
resolution  at  a  vestry  meeting,  that  the  conduct  of  C.  D«  £cc  ought  to  be 
protected,  and  that  all  the  parishioners  ought  to  contribute  towards  the 
expenses  of  the  defence  in  the  same  ratio  as  the  poor's  rates.  E.F.  ap- 
peared as  a  witness,  and  was  objected  to,  as  being  responsible  for  the  oosto 
of  the  action  under  the  foregoing  resolution,  but  Mr.  Baron  Rolfe  held  the 
witness  to  be  competent  (4) 

Persons  appointed  governors  and  directors  of  the  poor  of  a  parish  lUMkr 
an  act  of  parliament,  which  authorises  them  to  assess  rates  on  the  iohabi' 
tants,  but,  in  case  of  appeal,  makes  them  liable  for  costs,  to  be  indemnifiw 
out  of  the  parochial  funds,  are  not  competent  witnesses  on  the  trial  of  sov 
appeal,  being  individually  liable  to  costs  in  the  first  instance.  (5)  Wiieie 
parochial  trustees  were  empowered  by  statute  to  sue  in  the  name  of  tbeir 
.  treasurer  or  clerk,  and  the  act  contained  a  provision  for  reimbursiog  so^ 
treasurer  or  clerk  his  costs  out  of  the  rates,  Lord  Tenterden  sppean  to 
have  considered,  that  in  an  action  brought  in  the  name  of  the  tressarerj  t 
trustee  was  an  incompetent  witness  for  the  plaintiff,  although  the.trastetf 
took  no  benefit  under  the  statute,  and  rated  parishioners  are  thereby  om^ 
competent  witnesses.  (6) 

A  member  of  a  corporation  was  held^  previously  to  stat  5&^ ^^ ^ 
c.  76.,  not  to  be  a  competent  witness  to  sustain  the  claim  of  the  corpontioOt 
even  though  he  released  his  interest  in  the  subject-matter  of  the  salt)  be 
cause  he  was  interested  in  the  general  funds  of  the  corporation^  vbek 
would  be  increased  or  lessened  by  the  amount  of  the  costs  (7);  this  olh 


(1)  ShiptOH  V.  Thomion,  1  P.  &  D.  216.  (5)  Hexj.SL  Maiy  Magdaloh Bermfi^ 

(2)  Doe  d.  Norton  ▼.  Webster,  4  Jut.  1810.     3  East,  7. 

(3)  lUynolde   v.  Munekton,  MS.  Bridge-         (6)    fPAtfmore  v.  ^ftttt,  M.  &  M.  Si4. 
water  Sum.  Ass.  1841,  vide  etiam   Wright        (7)  I  Stephens*  Corporation  Aets,  ^^ 
V.  MiastertoH,  1  C.  P.  Cooper,  497. 

(4)  Vide  rates  v.  Lance,  6  Esp.  N.  P.  C. 
132. 


(7)  1  Stephens'  Corporati^ ^^ 

429.     Doe  d.  Stafford  {Mayor  of)  »•  ^^ 
SY.&J.  19. 


EVIDENCE.  1737 

jection  quoad   "  burgesses "  does  not  now  exist,  but  it  would  seemingly      P|tooF  bt 
apply  to  «  freemen  "  in  suits  respecting  their  reserved  rights.  Witness*.. 


When  the  party  to  an  action  has  no  interest  in  the  question  in  dispute,  Trustees, 
but  is  suing  as  a  mere  trustee  for  another  person,  he  will  nevertheless,  in 
general,  be  incompetent  on  the  ground  of  liability  for  costs.  (1) 

A  prochein  amiy  or  a  guardian  suing  for  an  infant,  is-  incompetent  upon  Proehein  ami. 
this  ground.  (2) 

In  an  action  on  a  joint  and  several  bond  against  one  of  the  obligors,  who  Co-obligob  of 
was  surety  for  another,  that  other  obligor  (the  principal)  is  not  competent 
for  the  defendant  to  prove  a  payment  of  money  by  himself  in  dischai^e  of 
the  bond ;  for  he  has  an  interest  in  favour  of  his  surety  to  the  extent  of  the 
costs  of  the  action.  (S) 

If  a  witness  be  incompetent  on  the  ground,  that  he  has  made  himself  liable 
to  pay  the  attorney,  a  release  to  him  by  the  attorney  of  *<  all  fees,  costs,  and 
charges,**  is  sufficient  to  render  him  competent  (4) :  and  it  is  not  necessary 
he  should  have  a  release  from  the  defendant  (5) 

In  an  action  for  goods  sold,  a  witness  cannot  be  called  for  the  defence  to  Witnxss  to 
prove,  that  the  defendant  has  paid  the  amount  to  him  (either  as  agent  for  j^^^^^^lic- 
the  plaintiff  or  in  his  own  right),  if  it  appear,  that  he  obtained  the  payment  sxlp  whbk 
under  such  circumstances,  that,  in  the  event  of  the  plaintiff's  recovering,  the  ^><""vt  ^ob 
witness  would  be  liable  to  the  defendant,  not  only  for  the  sum  so  recovered, 
but  also  for  the  costs  of  the  cause,  as  damages  resulting  from  the  witness's 
deceit :  thus,  in  Larhcdestier  v.  Clarh  (6)  Mr.  Justice  LitUedale  said,  <<  It  is  Judgment  of 
now  well  established,  that  a  person  who  has  received  money  due  from  a  de-  Littledal^^ 
fendant  to  a  plaintiff  b  not  a  competent  witness  for  the  defendant  to  prove  LarhokiHer  v. 
that  he  received  the  money  as  agent  for  the  plaintiff,  or  in  his  own  right,   ^''^* 
if  his  conduct  has  been  such,  that  he  would  be  liable,  in  the  event  of  a 
verdict  for  the  plaintiff,  to  pay  the  defendant^  not  only  the  money  received 
but  the  costs  of  that  action  in  which  the  plaintiff  should  recover ;  since,  in 
such  a  case,  he  has  an  interest  in  defeating  the  action.    I  regret  that  such 
a  rule  has  been  established,  because  in  many  cases  it  is  extremely  difficult 
to  ascertain,  whether  a  party  so  situated  will  be  liable  to  answer  for  the 
costs.     The  facts  proved  in  this  case,  however,  do  not  shew  that  Fairdoth 
had  made  any  such  misrepresentation,  as  would  render  him  liable  for  the 
costs  of  the  action.** 


5.  Parties  to  the  Record  when  not  incompetent. 

It  has  been  previously  stated  as  a  general  principle,  that  parties  to  a  P^^nxs  to  thx 

record  are  incompetent  as  witnesses.  ^^  mcou- 

As  the  objection  to  the  competency  of  a  party  to  the  suit  is  founded,  not  fbtxict. 

upon  the  abstract  ground  of  being  a  party,  but  upon  the  ground  of  being  ^"^  hanng 

(!)  PhUUpt  V.  Buckingham  (Duhe  of)t  I  vide  etiam    Tnlaumey  y.  ThomoM,    1  Hen. 

Vera.  230.     Dodgwdl  v.  NoU^  2  Vera.  317.  Bkck.  306. 

J)avU  y.  Morgan,  1  Tyrw.  457.     1  C.  &  J.  (4)  Doe  d.  DuUg  y.  AWmtt,  6  C.  &  P. 

587.  Bauermann  v.'Bhdeniut,  7  T.  R.  668.  131. 

(2)  autierfmek  y.  ffuniingtower  {Lord),  (5)  KwA  v.  Gribble,  1  Esp.  N.  P.  C.  319., 

Str.  506.     James    y.    Hatfeild,   ibid.    548.  vide  etiam  Leeg  y.  SnM,  1  M.  &  Rob.  329. 

Hopkins  V.  Neal,  ibid.  1026.     Gilb.  Ev.  107.  (6)  1  B.  &  Ad.  899. 

('))  Townend  v.  Dotcninp,  14  East,  565,, 
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DO  interest  in 
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senting to  the 
examination  of 
a  witness. 
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whom  a  Ifgal 
estate  is  ▼( 
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Effect  of  a 
separate  vexdiet 
at  the  triaL 


Separate  ver- 
dict taken. 


Judgment  of 
Mr.  Justice 
Parke  in  CkUd 
▼.  (^amberlain. 


interested,  it  follows,  that  if  a  person,  tendered  as  a  witness,  have  no  inteieiC 
whatever  in  the  event  of  the  suit,  he  will  be  competent,  although  he  be  a 
party  to  the  record.  Thus,  in  an  action  against  parties  in  a  corporate 
capacity,  who  had  no  individual  interest  in  the  question  in  dispute,  and  wen 
not  personally  liable  to  costs.  Lord  Kenyon  admitted  several  of  the  de- 
fendants as  witnesses  against  tiie  claim  of  the  plaintiff  (1);  and  in  proceed- 
ings against  parishes,  even  rateable  inhabitants  are  not  incompetent,  if  not 
actually  rated.  (2)  So,  likewise,  where  the  mayor  and  commonalty  of 
don  were  plaintiffs,  and  the  question  was,  whether  the  corporation 
entitled  to  certain  tolls :  —  It  was  held,  that  freemen,  members  of  the  cor- 
poration, might  be  called  in  support  of  the  daim,  because  the  toUs  were 
received  for  the  benefit  of  the  whole  corporate  body.  (3) 

If  a  plaintiff  and  a  defendant  are  both  willing,  that  the  plaintiff  ^ball  ^ve 
evidence  in  the  cause,  he  is  an  admissible  witness  on  his  oadi  (4),  although 
he  comes  to  defeat  the  claim  of  another  plaintiff  suing  jointly  with  himself- (5) 

A  defendant,  in  whom  a  legal  estate  is  vested  as  a  trustee^  and  who  has 
permitted  his  name  to  be  us^  by  his  coHlefendantB  in  an  action  of  ^eet- 
ment,  and  also  in  a  bill  filed  in  another  court,  and  who  joined  in  the 
same  answer  with  the  other  defendants,  has  not  such  an  interest  as  to 
preclude  him  from  being  examined  for  the  other  defendants  in  certaio 
issues  directed  by  tiie  court  (6) 

**  If  any  person,"  observes  Mr.  Justice  BuUer  (7),  ^  be  arbitrarily  made  a 
defendant  to  prevent  his  testimony,  the  plaintiff  shall  not  prevail  by  that 
artifice,  but  the  defendant  against  whom  nothing  is  proved  shall  be  svurn 
notwithstanding ;  for  he  does  not  swear  in  his  own  justificatioB,  but  in 
justification  of  another,"  with  whom  he  was  unnecessarily  joined ;  and  if 
this  were  not  allowed,  the  plaintiff  might  turn  all  the  seyend  witnesses  ints 
defendants,  and  thus  be  enabled  to  prove  what  he  pleased  without  contest 

But  this  rule  only  applies  *'  where  there  is  no  manner  of  evidence  against 
die  defendant ;  for  if  there  be,  his  guilt  or  innocence  must  await  the  event 
of  the  verdict,"  although  the  evidence  against  him  may  not  be  enough  to 
convict  him  in  the  judge's  opinion,  because  the  jury  are  judges  of  the  fact  (8) 

To  render  a  party  a  competent  witness  when  unnecessarily  sued^  the 
jury  are  directed  to  find  a  separate  verdict  in  his  favour,  and  the  cause  being 
then  at  an  end  with  respect  to  him,  he  may  be  called  as  a  witness  on  behalf 
of  a  co-defendant  (9) 

In  Child  y. Chamberlain  (10)  Mr.  Justice  Parke  said,  **  It  has  been  setded 
by  the  unanimous  opinion  of  the  judges,  that,  if  there  is  no  evidence  against 


(I)  WiMery.F6¥$kiSiw»gBotfital(G<i9tTnor9 
of),  Peake*8  N.  P.  C.  206.,  vide  S  Atk.  401. 
Phillipps*  £▼.  49. 

(8)  Mwrtdtn  ▼.  Stanqfidd,  7  6.  &  C.  818. 

(S)  Rest  V.  London  (Ma^or  of),  2  Ler. 
231.  1  Vent  351.  Sutton  Coldjidd  (Cor- 
poraHon  of)  ▼.  WUaon,  I  Vem.  254.  It  seems 
there  is  no  general  rule  as  to  the  exdusion 
of  corporators,  but  they  are  admissible  or  not 
aocording  to  their  interest  Bull.  N.P.  290., 
et  vide  Burton  ▼.  mnde,  5  T.  R.  174.  Da- 
vftM  ▼.  Morgan,  1  C.  &  J.  587.  Doe  d.  Staf- 
ford {Mayor  of )  V.  TooOi,  3  Y.&  J.  19.,  vide 
etiam  Godmandutter  (Jtailifft  of)  v.  PkiU^, 
4  A.  &  E.  550. 


(4)  Strange  ▼.  Dathwood,  I  C.  P.  Cooper, 

497. 

(5)  Norden  v.  WUUamton,  1  Taunt  378. 

(6)  Fieteher  y.  Cbgg,  1  Tounge,  345.  By 
an  order  directing  a  party  to  be  eiamiBed 
as  a  witness  on  the  trial  c€  an  issue,  no  ob- 
jection is  waved  except  that  which  arises 
from  his  being  a  partv  in  the  cause.  Soger- 
ton  V.  WkUtington^  1  Swanst  S9. 

(7)  Bull.  N.  P.  285. 

(8)  Ibid.     Glib.  £v.  118. 

(9)  In  Dams  v.  Uving  (Holt's  K.  P.C 
275.)  it  was  held  to  be  diacretionary  with 
the  judge. 

(10)  6  C  S(  P.  215.     3  N.  &  M.  53a 
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any  one  defendant,  at  the  conduaion  of  the  case  on  the  part  of  the  plaintiff,       ^^'  >^ 

such  defendant  is  to  be  acquitted  ;  so  that  all  defendants  not  fixed  by  the    

plaintiff's  evidence  are  to  be  acquitted  before  any  part  of  the  defence  is 
gone  into.  This  was  the  unanimous  opinion  of  all  the  judges,  before  that^ 
there  was  a  discrepancy  in  the  practice."  (I) 

In  BaU  T.  Russeli  (2),  where  one  defendant  had  pleaded  bankruptcy, 
and  the  other  to  the  merits  of  the  action,  and  it  was  proposed  that,  on 
proof  of  Uie  brankrupt's  certificate,  a  verdict  should  be  taken  for  him,  in 
order,  that  he  might.appear  as  a  witness  for  his  co-defendants,  Mr.  Justice 
Parke  permitted  this  course  to  be  adopted ;  and  upon  the  cases  of  Raven  v 
Dunning  (S),  Curne  v.  CkOd  (4),  and  Emmet  v.  BtUOer  (5),  being  cited  as 
authorities  against  the  admissibility  of  the  witness,  that  learned  judge  ob- 
served, that  they  were  no  longer  in  point  in  consequence  of  the  altered  state 
of  the  bankrupt  laws,  but  that  he  would  give  no  opinion  on  the  competency 
of  the  witness,  but  would  admit  him,  giving  leave  to  move. 

If  a  material  witness  for  the  plaintiff  be  by  mistake  made  a  defendant^  Witness  hade 
the  court  wiU,  on  motioD,  erase  his  name  from  the  record,  even  after  issue  ^  Pakyt  to  ▲ 

Suit  by  Mis- 

joined,  if  it  respect  his  competency  as  a  witness  (6) ;  or,  in  the  case  of  an  ,aki. 
information,  the  attorney-general  may  enter  a  nolle  prosequi  as  to  one  of  the  Party  witness 
defendants,  and  so  make  him  a  witness.  (7)  ^  ml/Jdrfe^t 

But  if  a  material  witness  for  a  defendant  in  ejectment  be  made  a  co-  by  mistake. 
defendant  through  mistake,  it  seems  that,  after  plea,  the  court  will  not  upon  Ejectment.  ^ 
motion  strike  out  his  name.  (8)  And  Mr.  Justice  Buller  observes  (9), 
witii  reference  to  the  case  of  a  tenant  in  possession  of  part  of  the  premises, 
''  If  he  consent  to  let  a  verdict  be  given  against  him  for  so  much  as  he  is 
proved  to  be  in  possession  of,  I  see  no  reason,  why  he  should  not  be  a 
witness  f^r  another  defendant" 


6.  Where  interested  Parties  are  competent. 

Exceptions  exist  to  that  general  rule,  which  requires  that  all  persons  Whers  ik- 
who  gain  or  lose  by  the  event  of  a  cause  are  incompetent  to  give  evidence ;  ^^'^'■^ 
some  of  these  exceptions  depend  upon  statutes,  others  arise  from  necessity,  comprsnt. 
or  a  principle  of  public  policy. 

''  Where  a  statute  could  receive  no  execution,  unless  a  party  interested  Gxnbrallt. 
were  a  witness,  there  he  must  be  allowed,  for  the  statute  must  not  be  ren- 
dered ineffectual  by  the  impossibility  of  proof."  (10) 

In  Rex  V.  Williams  (11)  Mr.  Justice  Bayley  said,  "  Where  it  is  plain,  that  Persons  en- 
the  detection  and  conviction  of  the  offender  are  the  objects  of  the  legis-  ^i^,^^  '^ 
lature,  the  case  will  be  within  the  exception,  and  the  person  benefited  by 
the  conviction  willy  notwithstanding  his  interest,  be  competent  "(12);  because 

(1)  Huxley  v.  Berg^  1  Stark.  98.      Wright        (7)  Runninfitom  d.  Darmtr  v.  Parkhunt, 
T.  FlauUn,  R.  &  M.  128.    Wynne  ▼.  Anderton,     R.  T.  H.  16S.     Bull.  N.  P.  285. 

3  C.  &  P.  596.     Davis  v.  Living,  Holt's  N.         (8)  Bull.  N.  P.  285.  cit  Dormer   v.  For- 

P.  C.  375,  U$eue,  Willes,  S4S.  «.     Dee  d.  Harrop  v. 

(2)  M.  &  M.  932,  Orun,  4  Esp.  N.  P.  C.  198. 

(3)  3  Egg.  N.  P.  C.  25.  (9)  BulL  N.  P.  285. 

(4)  3  Cwnp.  288.  (10)  Gilb.  Er.  114. 

(5)  7  Taunt.  599.     1  Moore,  332.  (1 1 )  9  B.  &  C.  560. 

(6)  Jone$  y.  TresOiaH,  1  Sid.  441.  BulL         (12)  Rudd't  com,  Leecb,  C.  C.  135.^53. 
N.  P.  285.  n.     2  Hswk.  P.  C  c  46.  1. 135. 
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Proof  bt      the  excluflion  of  their  testimony  would  be  inconsistent  uritk  Ae  poUofui 
WiTHMsM.    gp^^  ^  ^  Statutes  giving  the  rewards,  for  the  object  of  the  legi^ 


being  to  stir  up  greater  vigilance  in  the  apprehension  and  proaecotknof 

criminals,  the  intention  would  be  defeated,  if  the  expectation  of  a  refiid 

were  to  disqualify  a  witness,  who  would  otherwise  have  been  competent. 

Sut  2  Geo.  8.        Thus,  in  actions  or  prosecutions  for  bribery,  it  is  no  objection  to  a  whiec 

c.  24.  that  he  has  been  guilty  of  bribery  himself,  and  will  be  entitled  to  an  iiid» 

nity  under  the  ducovery  clause  of  stat.  2  Geo.  2.  c.  24.  (1 ),  in  case  of  tiie 
conviction  of  the  defendant,  against  whom  he  is  called  as  a  witness.  (S) 
Stilt.  7  &  8  Sy  s^^  7  &  8  Geo.  4.  c  29.  s.  57.)  in  order  to  encourage  the  pn» 

Geo.  4.  c.  29.  cution  of  offenders,  if  any  person  guilty  of  any  felony  or  nusdemesnoir 
o  of  stol  Q^6i>tioned  in  the  statute,  in  stealing,  taking,  obtaining,  convertm^  ff 
goods  entitled  Imowingly  receiving  any  property,  shall  be  indicted  for  such  offence  bjff 
to  restitution,     on  behalf  of  the  owner  of  the  property,  or  hb  executor  or  administntor, 

and  convicted  thereof,  the  property  shall  be  restored  to  the  owner  or  hi 
representative ;  and  a  summary  power  is  given  to  the  court  to  award  rati- 
tution.  Under  this  enactment,  the  party  entitled  to  restitution  has  a  dinet 
interest  in  procuring  a  conviction;  but,  notwithstanding  this  intaeBtfk'n 
a  competent  witness. 
Stat.  21  Geo.  3.  So,  likewise,  on  an  indictment  under  stat  21  Geo.  3.  c  37.  s.  1.  for  a* 
c.  37.  8. 1.         porting  nuichinery,  an  informer  who  was  entitled  to  the  penalties  impoad 

by  the  statute,  was  held  to  be  a  competent  witness,  although  theiet* 
no  express  provision  in  the  act  for  admitting  his  evidence  (3);  ^ 
Sut.  23  Geo  2.  stat  23  Geo.  2.  c.  13.  s.  1.  for  seducing  artificers  to  go  out  of  the  kingdA 
c.  13.  s.1.  the  prosecutor  was  held  competent,  notwithstanding  he  was  entitLedtot 
Stat  9  Anne,  moiety  of  the  penalty  (4) ;  and  in  a  prosecution  under  stat.  9  Anne^  c.  1^ 
c.  14.  8. 5.  8. 5.  the  loser  of  money  at  cards  was  held  competent  to  prove  hb  loss.  (5) 
RxvxKux  Upon  proceedings  relative  to  seizures  and  penalties  under  stat  6  Geai 

SuzuRBs,  &C.  c.  108.,  it  is  enacted  by  sect  105.,  that  officers  and  persons  acting  in  tbeir 
^^^/  ^^Ji^'    aid  and  assistance,  shall  be  deemed  competent  witnesses  io  the  trial  of  aoj 

c.  108.  B.  105.  '^  J  •  tu 

suit  or  information  on  account  of  any  seizure  or  penalty  mentionea  in  tu 
act,  notwithstanding  that  such  officer  or  other  person  may  be  entitled  to 
the  whole  or  any  part  of  such  penalty. 
Stat.  3  &  4  ^y  »***•  3  *  *  Will.  4.  c  53.  s,  118.  any  officer  of  the  army,  navy,  « 

WiU..4.  c.  53.  marines,  being  duly  authorised  and  on  full  pay,  or  officer  of  costoms  tf 
^  ^^^'  excise,  and  any  person  acting  in  their  aid  and  assistance^  shall  be  deemed  a 

competent  witness  upon  the  trial  of  any  suit  or  information  on  accoantoi 
any  seizure  or  penalty,  notwithstanding  such  officer  or  other  perBon  maj  ^ 
entitled  to  the  whole  or  any  part  of  such  seizure  or  penalty. 
Pa&ishionbm        a  parishioner  is  a  competent  witness  to  charge  his  own  parish.  (6) 
— Imhabitakts      a  person  may  be  convicted  under  a  statute  giving  part  of  the  pei**J 

for  the  offence  to  the  parish  where  it  is  committed,  on  the  oath  of  a  ^^ 
residing  within  the  parish,  provided  he  be  not  a  ratepayer.  (7)  And  H^^ 
objection,  that  the  witness  is  liable  to  be  rated,  if  he  be  not  rated  in  &ct(^/ 


.— Ratb- 

PATEBS. 


(1 )  Buth  V.  Bamng,  Sayer,  289.    I^ittipt  (4)  lUx  ▼.  Johnton,  Willes,  485.  n-  (^) 
▼.  FowkTf  cit.  ibid.  291.    Heward  ▼.  Shipley,  (5)  Rex  v.  Luekup,  ibid.          e  r  eM. 
4  East,  1 80.    Mead  v.  Robinson,  Willes,  425.  (6)  Rex  v.  St.  Lavrenee,  Buff.  *  ^^ 
Sution  V.  Bishop,  4  Burr.  2283.  (7)  Rex  v.  CottreOy  2  Chitt  487.   ^^ 

(2)  Vide  1  Stephens  on  Elections,  235—  551. 

295.  tit.  Bribery  and  Trbating,  (8)  Ibid. 

(3)  Rex  V.  Teasdale,  3  Esp.  N.  P.  C.  68. 
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Stat  3  &  4.  Viot  c.  26.>  after  reciting  that  **  it  is.  expedient  to  remove  all      Paoop  bt 
doubt^  whether  persons  are  by  law  competent  to  give  evidence  in  cases  where         itkbssks. 
they  have  been  formerly  held  to  be  disqualified  by  the  liability  to  pay  paro-  Stat.  3  &  4 
chial  rates,"  enacts,  "  that  no  person,  called  as  a  witness  on  any  trial  in  Vict.  c.  26.  s.  l. 
any  court  whatever,  may  and  shall  be  disabled  or  prevented  from  giving  Y^^VJ^^ 
evidence  by  reason  only  pf  such  pei'son  being,  as  the  inhabitant  of  any  from  giving 
parish  pr  township,  rated  or  assessed,  or  liable  to  be  rated  or  assessed. to  the  evidence  on  ac- 
relief  of  the  poor,  or  for  and  towards  the  maintenance  of  church,  chapel,  or  ^"Jged  to^iwf 
highways,  or  for  any  pther  purpose  whatever."  rochial  rates. 

**  That  no  churchwarden,  overseer,  or  other  officer  in  and  for  any  parish,  Sect  2. 
township,  or  union,  or  any  person  rated  or  assessed,  or  liable  to  be  rated  or  p^^^  ^^  any 
assessed  as  aforesaid,  shall  be  disabled  or  prevented  from  giving  evidence  trial  not  dis- 
on  any  trial,  appeal,  or  other  proceeding  by  reason  only  of  his  being  a  party  f^^^  ?J'™  f^^' 
to  such  trial,  appeal,  or  other  proceeding,  pr  of  his  being  liable  to  costs  in 
respect  thereof,  when  he  shall  be  only  a  nominal  party  tp  such  trial,  appeal, 
or  other  proceeding,  and  shitU  be  only  liable  to  coniribute  to  suck  costs  in 
common  with  other  the  reUe-payers  of  such  parish,  township,  or  union."  (1) 

Various  statutes  were  passed  previously  tp  the  foregoing  statute,  by  which, 
in  certain  cases,  parishioners  and  rate-payers  were  under  certain  qualifica- 
tions rendered  competent  witnesses. 

Thus,  by  stat.  $  WilL  &  M.  ell.  s.  12.  (2),  in  actions  against  church-  Stat,  s  Will.  & 
wardens  or  overseers  of  a  parish  for  mis-spending  money  collected  by  them  M*  c-  ii*  «•  12. 
on  behalf  of  the  poor,  parishioners  who  do  not  receive  alms  or  other  gifts 
out  of  the  parochial  funds,  are  made  competent  witnesses. 

By  stat  1  Anne,  c  18.  s.  IS.  (3),  on  an  indictment  for  not  repairing  a  Stat  i  Anne, 
public  bridge,  or  the  highway  adjoining^  the  inhabitants  of  the  county,  town,  ^  ^^*  "*  ^^* 
riding,  &c.,  in  which  such  bridge,  &C.9  is  situated,  are  rendered  competent 
witnesses. 

By  stat.  8  Geo.  2.  c  16.  s.  15.,  in  an  action  against  the  hundred  on  th^  Stat  8  Gea  2. 
Statute  of  Wintm,  by  a  party  who  had  been  robbed,  the  inhabitants  of  the  ^  *^*  '*  *^' 
hundred  are  rendered  competent  witnesses  for  the  defence. 

By  stat.  54  Geo.  3.  c  170.  s.  9.,  '*  no  inhabitant  or  person  rated,  or  liable  Stat  54  Geo.  ^, 
to  be  rated  to  any  rates  or  cesses  of  any  district,  parish,  township,  or  hamlet,  ^'  ^^^'  "•  ^* 
or  wholly  or  in  part  maintained  or  supported  thereby,  or  executing  or  hold-* 
ing  any  office  thereof  or  therein,  shall,  before  any  court  or  person  or  persons 
whatsoever,  be  deemed  and  taken  to  be  by  reason  thereof  an  incompetent 
witness  for  or  against  such  district,  parish,  township,  or  hamlet,  in  any 
matter  relating  to  such  rcUes  or  cesses ;  or  to  the  boundary  between  such 
district,  parish,  township,  or  hamlet,  and  any  adjoining  district,  &c. ;  or  to 
any  order  of  rempval  to  or  from  such  district,  &c« ;  or  the  settlement  of  any 
pauper  in  such  district,  &c. ;  or  touching  any  bastards  chargeable  or  likely 
to  become  chargeable  to  such  district,  &c. ;  or  the  recovery  of  any  sum  or 
jBums  for  the  charges  or  maintenance  of  such  bastards ;  or  the  election  or 

(1)   Vide  irtat.  4  &  5  Will.  4.  c.  76.  s.  82  seers]  would  be  allowed  the  coste  in  their 

by  which  oTerscers  arc  rendered,  in  case  au  account.** 

appeal  be  decided  against  them,  individually  (2)  Parishioners,  when  competent  under 

and  primarily  liable  for  the  costs.     In  Re-  stat.  5  Geo.  4.   c.  170.  s.  9.,  vide  Doe  d. 

pina  V.  Bath  (  Recorder  p/")  (  9  A.  &  E.  7 1 5. ),  BouUbee  v.  Adderley,  8  A.  &  £.  502. 

Mr.  Justice  Littledale  observed,  in  reference  (3)  Vide  etiam  Rex  v.  Carpenter,  2  Show, 

to  the  foregoing  statute,  "  It  might  depend  47.    Case  of  the  City  of  London,  1  Vent.  351. 

on  circumstances,  whether  they  [the  over-  Gilb.  Ev.  113. 

.       *5  S   7 
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Fioar  mr       ftppointment  of  aay  officer  or  officers ;  or  the  afiowance  of  tlie  aoeottlB  of 
WranKwtg.     any  officer  or  officers  of  any  such  district,"  &€• 
CoNSTEvcvioK        Stat  54  Geo.  S.  e.  17(X  ooeasioiied  many  questions  respeeting  Hi  eoK 

Of  Stat.  54  -^»-- 

Geo.  3.  c  170.     **™<*on- 

In  Metediik  ▼•  Oiljrofi  (1),  which  was  an  action  of  trespass  agaimt  ik 
overseers  of  a  township^  in  which  the  question  was,  whether  ctttain  Imdi 
were  vested  in  the  overseen  under  a  local  act  of  pailiamenty  the  eovtif 
Exchequer  decided,  that  a  rated  inhabitant  of  the  township  was  not  an  oh 
competent  witness  on  the  part  of  the  defendants^  although  the  kadi  n 
questioui  if  rested  in  the  defendants,  would  be  vested  in  trost  for  the  ton- 
ship,  and  in  aid  of  the  poor  rates ;  Mr.  Baron  Graham  observing,  <<  Tk 
matter  in  issue  in  this  cause  had  relation  to  rates  and  .cesses ;  because  it  vh^ 
if  recovered,  to  go  in  aid  of  the  parish  rates.  It  would  be  otherwise  u 
absurd  construction ;  because,  if  these  premises  had  been  omitted,  it  wodd 
have  been  a  ground  of  appeal,  and  the  effect  would  be  to  make  intenited 
parties  evidence  against  the  parish  in  charging  them  wiUi  the  onuffkn, 
while  tiiey  would  be  exduded  in  fi^vour  of  the  ovcfBCcia»  if  thej  aliooM 
endeavour  to  recover  flie  property." 

Upon  an  issue  to  ascertain,  whether  a  certain  messuage  was  siCoiled  vift* 
in  a  chapelry,  a  person  occupying  a  rateable  property  within  the  ehspeby, 
was  held  to  be  competent  to  prove,  that  it  was  so  situated.  (S) 

In  action  of  debt  by  a  surveyor  of  highways  against  his  predecenor  ii 
office,  to  recover  the  penalty  imposed  by  the  Highway  Act  for  not  aooouit- 
ing,  inhabitants  of  the  parish  were  held  to  be  competent  witnesses  for  the 
plaintiff,  although  their  evidence  would  tend  to  increase  the  funds  in  idief 
of  the  rates  (S) ;  and,  in  Rex  v.  Hayman  (4),^  it  was  adjudged,  that  soeh 
inhabitants  were  rendered  competent  by  the  statut«|  upon  an  indictmeatfor 
the  non  repair  of  a  bridge  and  h^hway  within  the  parish,  whidi  it  vai 
alleged  the  defendant  was  bound  to  repair  ratHime  tmwm. 

The  case  of  Oxenden  v.  Palmer  (Bart)  (5)  may  be  considered  as  bansg 
been  overruled  by  Doe  d.  BouUbee  v.  Adderletf  (6),  in  which  Lord  DeoisiB 
observed,  **  We  content  ourselves  with  saying,  that  the  caee  of  MerediA  r* 
Gilpin  (7)  appears  to  us  to  be  well  decided ;  and  that,  on  eonsideratioD,  ve 
cannot  agree  with  Oxenden  v.  Ptdmer^  and  the  decisions  to  which  it  fatf 
given  birth." 

On  the  trial  of  an  ejectment  by  parish  officers  to  recover  a  psn^ 
house,  it  was  held,  that  an  occupier  of  rateable  property  witlrin  the  pamk 
was  a  competent  witness  on  behalf  of  the  lessors  of  the  plaintiff;  Mr.  Baroo 
Alderson  observing,  that  <<  The  statute  says,  that  the  party  shall  not  be  in- 
competent in  any  matter  relating  to  rates  of  cesses.  Now  the  odIj  ««7  ^ 
which  his  interest  can  be  affected,  is  6y  his  evidence  tending  to  recover 
property,  the  proceeds  of  which  will  diminish  the  rates  and  cesses.**  (9) 
Stat  55  Geo.  3.       By  stat  55  Geo.  8-  c  51.  s.  22.  no  person  is  an  incompetent  witneo  b 

c.  51.  s.  22.  "^ 

(1)  6  Price,  146.  (6)  8  A.  &  E.  508. 

(2)  Sex  ▼.  Kirdfbrd  (Inhab.  of),  2  East,  (7)  6  Price,  146.  . 
559.     Mctrkten  ▼.  Stamjidd,  7  B.  &  C.  815.          (8)  Doe  d.  ffiffsft   ▼.  CoekeB,  6  C  &  ^ 

(S)  IfemddMmrek   ▼.  Lamgattm,  M.  &  M.  527.     S.  C  Dom.  Doed.  Hobbty.CoM* 

402.  11.  A.  &  E.    478.      The  vitnes  in  this^ 

(4 )  Ibid.  401 .  being  merely  rateable^  and  not  actuiiiy  i^ 

(5)  2  B.  &  Ad.  236.,  vide  etiamltex  v.  appears  to  have  been  oompeCentstcomnMOU* 
Auckiami  (BUhop),  1  A.  &  £.  744.  1  M.  upontheauthority  of  i?«r  v.inWj5»rrf(A** 
&  Rob.  286, 287.  n.  Tothitt  v.  Hooper,  1  M.  of)  (2  East,  559. ),  recognised  by  T^'^Jl 
&  Hob.  395>.  in  Manden  v.  StoMtfdd,  (7  B.  &  C  SI*; 
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matters  relating  to  county  rates,  by  reason  of  his  being  liable  to  contribute      Froop  bt 

tV  ITM  KSSK& 

to  poor  rates,  or  county  rates.  _^ 


By  Stat.  3  Geo.  4.  c.  126.  s,  137.  (General  Turnpike  Act),  the  inhabitants   g^^  ^  ^^  ^ 
of  any  parish,  township,  or  place,  in  which  any  offence  shall  be  committed  c.  126.  s.  1S7. 
contrary  to  that  act,  are  not  to  be  deemed  incompetent  witnesses  by  reason  of  Turnpike  acts. 
their  being  such  inhabitants.    And  by  stat.  4  Geo.  4.  c.  95.  s.  84.  no  person   Stat.  4  Geo.  4. 
is  incompetent  to  give  evidence  in  any  action  or  other  proceeding  at  law  or 
equity,  or  before  any  justice,  under  or  by  virtue  of  any  act  for  making  or 
maintaining  any  turnpike  road,  or  under  that  act,  or  the  act  of  3  Geo.  4., 
by  reason  of  being  a  trustee  or  commissioner  of  such  road,  or  a  mortgagee 
or  creditor  of  the  tolls  thereof,  or  a  farmer,  lessee,  or  collector  of  such 
tolls^  or  a  treasurer,  or  clerk,  or  surveyor,  or  other  officer  under  such  act." 

By  Stat  7  &  8  Geo.  4.  c  31.  s.  5.  relative  to  actions  against  the  hundred  Stat.  7  &  8 
for  injuries  arising  from  riotous  assemblies,  ^  if  in  any  action  to  be  brought  ^  ^  ' 
by  virtue  of  tiiis  act  against  the  inhabitants  of  any  hundred  or  other  like   Riotous  assem- 
district,  or  against  the  inhabitants  of  any  county,  of  a  city  or  town,  or  of  blies. 
any  such  liberty,  franchise,  city,  town,  or  place^  as  is  therein  mentioned,  no 
inhabitant  thereof,  shall  by  reason  of  any  interest  arising  from  such  inhabit- 
ancy, be  exempted  or  precluded  from  giving  evidence  dither  for  the  plaintiff 
or  for  the  defendants." 

In  cases  where  pecuniary  penalties  imposed  on  any  offence  are  directed  Stat  27  Geo.  3. 
to  be  applied  to  the  use  of  the  poor,  or  for  the  benefit  and  exoneration  of  ^*  ^^' 
the  parish  or  other  place,  inhabitants  are  rendered  competent  witnesses  on 
the  trial  of  the  offender  by  stat  27  Geo.  3.  c.  29.  (1),  provided  the  penalty 
does  not  exceed  20A  And  in  the  case  of  summary  convictions  under  the  pro-  Summary  con- 
visions  of  the  stat  7  &  8  Geo.  4.  c.  29.  s.  64.  the  evidence  of  the  party  ''^Jl^^**^  .^^ 
aggrieved  shall  be  admitted  in  proof  of  the  offence,  and  also  the  evidence  stat.  7  &  a 
of  any  inhabitant  of  the  county,  riding,  or  division  in  which  the  offence  Creo.  4.  c  29. 
fihall  have  been  committed,  notwithstanding  any  penalty  or  forfeiture  in- 
curred by  the  offence,  may  be  payable  to  the  general  rate  of  such  county, 
riding,  or  division.  (2) 

By  the  Watching  and  Lighting  Act  (1 1  Geo.  4.  &  1  Will.  4.  0.  27.  s.  53.),  Stat  1 1  Gea  4. 
parishioners  are  competent  witnesses  in  proceedings  under  that  act.  ^ q't^^ks 

By  the  general  rule  of  law,  the  rated  inhabitants  of  a  parish,  indicted  for    *     * 
not  repairing  a  highway,  are  not  competent  to  give  evidence  for  the 
parish.  (3) 

But  by  stat  5^6  Will.  4.  c.  50.  s.  100.  for  consolidating  the  laws  relating  Stat  5  &  6 
to  highways,  "  no  person  shall  be  deemed  incompetent  to  give  evidence,  or  1^^  g  100  *  ^ 
disqualified  from  giving  testimony  or  evidence  in  any  action,  suit,  prose- 
cution, or  other  legal  proceeding  to  be  brought  or  had  in  any  court  of  law 

It  was  also  argued  in  support  of  the  com-  where  the  question  **  strictly  and  properly 

petenoj  of  the  witness,  that  if  the  matter  relates  to  the  rates  or  cesses,"  and  to  rcgeot 

did  relate  to  the  rates  or  cesses,  he  was  rei^  their  testimony,  where  the  interest  is  more 

dered  competent  by  the  statute,  and  if  it  did  indirect  and  remote.     Phillipps'  £▼.  138. ». 
not,  that  he  had  no  interest  whatever.     It        (1)  Vide  Rex  v.  Davit,  6  T.  R.  177. 
may  perhaps  be  noticed  as  an  inconvenience        (2)  Overseers  of  a  parish,  on  a  parochial 

resulting  from  the  decision  in  Oxenden  v.  appeal,  are  not  competent  witnesses,  Bejfima 

Palmer,  and  the  subsequent  cases  in  accord-  v.  Bath  {Recorder  of),  1  P.  &  D.  469.    9  A. 

ance  with  it,  that  the  effi»t  of  the  construe-  &  £.  714. 

tion  adopted  in  those  decisions  is  to  admit        (S)  Vide  Rex  v.  Terrington  {TnhtJb.  of), 

the  testimony  of  the  witnesses,  where  the  15  East,  474.     Per  Lord  EUenborough  in 

interest  is  plain  and  immediate,  i.  e.  in  cases  Rex  v.  Wandeworth  (Inhahs  of),  1  B.  &  A.  66. 
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or  equity,  or  before  any  justice  or  justices  of  the  peace,  under  or  by  virtie 
of  this  act,  by  reason  of  being  an  inhabitant  of  the  parish  in  vhich  a? 
offence  shall  be  committed,  or  of  being  a  treasurer,  clerk,  sanreyor,  diatiiet 
surveyor,  assistant  surveyor,  collector^  or  other  officer  appointed  bj  Tiitie 
of  that  act"  (1) 

If  a  right  of  way  be  pleaded  for  the  inhabitant  householders  of  M.  t» 
fetch  water,  an  inhabitant  householder  of  M.  may  be  examined  as  a  vitoa 
in  support  of  this  plea,  under  the  stat  3  &  4  WilL  4.  c  42.  s.  26.  (2) 

If  a  creditor  have  assigned  his  debt,  though  only  by  parol,  his  oompeteBer 
will  be  restored  ;  because,  having  no  bene&sial  interest^  he  is  then  a  mat 
naked  trustee.  (3)  It  may,  indeed,  be  laid  down  as  a  general  rale^  tist 
mere  trustees  and  executors  in  trust  are  not  rendered  inoompetent  hja 
interest,  which  is,  as  far  as  they  are  concerned,  only  nominaL(4)  1ft 
trustee  have  a  beneficial  interest,  or  is  exposed  to  any  immediate  liafailhfQi 
respect  of  costs,  that  may  be  another  ground  of  objection ;  but  witluii 
such  interest  or  liability,  trustees  and  executors  are  competent  witnessesb  (5) 

A  person  who  is  a  mere  trustee  to  elect  to  any  particular  office,  is  o 
admissible  witness  to  prove  any  fact  respecting  the  mode  of  eLection.  (B) 

So,  mere  trustees  of  public  charities  are  good  witnesses  in  an  aeto 
brought  against  themselves  in  their  corporate  capacity.  (7) 

Trustees  being  empowered  by  act  of  parliament  (50  Geo.  3.  c.ciiix.)to 
sue  and  be  sued  in  the  name  of  their  treasurer  for  the  time  being,  a  tnatoe 
is  not  a  competent  witness  for  the  plaintiff  in  an  action  so  brought  (8) 

In  an  action  on  a  contract,  in  order  to  recover  damages  for  theloM«f 
some  copies  of  a  work,  which  loss  wa3  alleged  to  have  been  oceuwiMil 
through  a  breach  of  defendant's  contract  to  insure  them  from  fire  :—I^ 
was  held,  that  a  witness  who  had  purchased  a  number  of  the  copies  fm 
the  plaintiff,  but  was  not  privy  to  the  contract  with  the  defendaot,  w 
competent  on  the  part  of  the  plaintiff  to  prove  the  contract  (9)  For  in- 
fringing a  patent,  a  purchaser  of  a  license  to  use  the  patent,  is  a  eompetoit 
witness  for  the  plaintiff.  (10)  And  for  falsely  representing  the  ciicoB' 
stances  of  a  person  who  was  insolent,  that  person  is  competent  on  tbe 
plaintiff's  part  to  prove  his  insolvency.  (II) 

There  being  first  and  second  mortgages,  in  taking  an  account  of  whstitf 
due  on  the  first,  the  evidence  of  the  surety  of.  the  mortgagor  to  the  seoov 
mortgagee  for  payment  of  his  mortgage  debt^  to  the  fact  of  payment  bf  the 
surety  of  sums  for  mortgagor  in  reduction  of  the  original  mortgage  dm 
was  held  to  be  admissible.  (12) 

In  an  action  of  ejectment  by  the  first  mortgagee  against  the  mortgagtf) 


(1)  Vide  Bex  v.  Tarrinffton^iluhab,  of), 
15  East,  474.  Per  Lord  Ellenborough  in 
lUxv,  Wandsworth  (Inhab.  of),  1  B.  &  A. 
66, 

(2)  Knight  v.  JToore,  7  C.  &  P.  258. 

(S)  ^ea^  y.  ^atf,  4  Taunt.  326.  Granger 
V.  Fmrhng,  2  W.  Black.  1273. 

(4)  Fountain  v.  Coke,  1  ModL  107.  Gobm  t. 
Tracy,  1  P.  Wms.  287.  Gilb.  £▼.  123. 
Lowe  ▼.  JoOi^  1  W.  Black.  366. 

(5)  Goodtiile  v.  Wdfard,  Doug.  140. 
BeUxMon  v.  Brondey  (Bart,),  12  East,  250. 

.  Per  Mansfield  C.J.  in  Heath  v.  HaU,  4  Taunt. 
328.     Phipps  T.  Pitcher,  6  ibid.  220.,  vide 


1  BaU&  Beatty  ( Irish),  loa  414.,  and  a* 
there  cited  as  to  the  rule  in  equity. 

(6)  Wtihnea (aerh)  ▼.  Gartkam  (Cfcry 
1  Esp.  N.  P.  C.  324.     &  C.  not  S.  P.  « »" 

R.  388.  nu-u'i 

(7)  ITelUr  t.  FoundUng  Botpilal,  P»»' 
N.  P.  C.  206 

(8)  WhUn^  V.  WakM,  M.  &  M.214.  3 
C  &  P.  364. 

(9)  Mawman  y.  GtBett,  2  Tiunt  325.  ■• 

(10)  Derosne  v.  FairKe,  1  }i.&V^^' 

(11)  SmUh^.Harris,2St$rk,4j. 

(12)  rormoW  V.  AfadterfW*!  4  Jur- 1*^*" 
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to  which  the  defence  was,  that  the  mortgage  was  fraudulent ;  the  second  mort-      Proof  bt 
gagee,  who  was  called  to  prove  the  fraud,  was  rejected  as  incompetent  (1)  mnksses. 


If  no  other  testimony  can  be  expected,  an  interested  party  will  be  ad-  Questions  of 
mitted  as  evidence  (2) ;  as  where  the  right  claimed  is  &  public  right.  public  right. 

The  evidence  of  agents,  servants (3),  and  factors  is  admitted  for  the  sake  Agents,  Sxr- 
of  trade  and  the  common  usage  of  business.    The  general  principle  respect-  ^^^^^^^^s^'op 
ing  the  criterion  of  competency  is,  whether  a  witness  can  derive  any  imme-  their  Emplot- 
diate  gain  or  loss  from  the  event  of  the  cause.    The  evidence  of  agents,  ser-  *"**^- 
vants,  and  factors,  for  the  purpose  of  proving  contracts  made  by  them  on 
behalf  of  their  employers,  would,  probably,  in  the  great  msyority  of  cases,  be 
admissible  under  the  general  rule,  and  not  by  way  of  exception ;  but  in 
the  abstract,  the  evidence  of  agents  em])loyed  in  ordinary  transactions  of 
commerce  is  admissible  ex  necessitate (4f),  notwithstanding  they  may  be 
interested ;  and  cases  sometimes  arise.  In  which  the  reception  of  their  evi- 
dence could  only  be  warranted  on  such  a  principle. 

A  person  can  prove  his  own  acts  of  dishonesty,  leaving  his  credit  to  the  Agents  and 
jury  ;  therefore  a  clerk  who  had  laid  out  his  master  s  money  in  illegal  lottery  ^^^^yi^ 
insurances,  was  held  admissible  in  an  action  against  the  parties,  with  whom  own  mlscon- 
he  had  laid  out  the  money,  upon  being  himself  released  as  well  as  his  secu-  ^"<^^* 
rities.(5) 

A  factor  having  pledged  goods  to  several  persons,  is  a  competent  wit- 
ness in  an  action  of  trover  against  the  parties,  who  are  in  the  possession  of 
the  goods  (6);-^  and  a  servant  who  had  embezzled  his  master's  goods  and 
pawned  them,  was  held  to  be  a  good  witness  in  trover  against  the  pawn- 
broker. (7) 

But  letters  foiled  by  the  defendant's  confidential  clerk,  purporting  to 
contain  an  authority  to  indorse  bills  of  exchange,  were  held  not  to  be  admis- 
sible in  evidence  to  shew,  that  he  had  no  authority  to  make  the  indorse- 
ment on  which  the  plaintiff  sued.  (8) 

The  interest  of  an  auctioneer  from  his  commission,  does  not  defeat  his  Factors  and 
evidence.  (9)  Brokrrs. 

Factors  and  brokers  can  prove  sales  in  the  course  of  their  employ- 
ments (10),  notwithstanding  they  may  have  an  interest  arising  from  the 
commissions  or  proceeds.  (11)  This  exception  is  not  confined  to  mere 
agents  and  brokers,  but  every  man  who  makes  a  contract  for  another 
comes  within  the  description;  but  Lord  Tenterden  seems  to  have  con- 
sidered, that  the  principle  of  the  exception  did  not  apply,  where  the  only 
agency  or  connection  between  the  parties  arose  out  of  the  particular  trans- 
action in  question.  (12) 

In  case  against  a  broker  for  negligently  delivering  goods  without  pay-  Broker*s  ser- 
ment,  the  plaintiffs  called  their  servant  whose  duty  it  was  to  deliver  under  ^*"^  ^Jj®*?  "*' 
the  orders  of  the  defendant,  and  who  had  delivered  without  such  orders :  — 

(1)  Doe  A  Cuthbert  v.  Bamford,  3  P.  &         (7)  Anon.  Bull.  N.  P.  290. 

D.  498.  (8)  Pretcoti  v.  J7fiiji,  9  Bing.  19.     2  M. 

(2)  Lancum  t,  LoveO,  9  Bing.  465.  &  Sc.  18. 

(3)  Boorman  ▼.  Brown,  9  A.  &  E.  487.         (9)  Buekmaster  v.  ITarrop,  13  Ves.  474. 

1  P.  &  D.  364.  (10)  Dixon  v.  Coojjer,  3  Wils.  40.      Snee 

(4)  Per  "Lord  Tenterden  in  EdnumcU  v.  v.  PregcoU  1  Atk.  248.  Benjamin  v.  Portevs, 
Lowe,  8  B.  &  C.  408.  Per  Parke  J.  in  Jiunier  2  Hen.  Black.  590.  Bex  v.  Phipps,  Bull. 
V.  Leathleyy  10  ibid.  864.  N.  P.  289.  (b.) 

(5)  Clark  V.  Johnson,  Ix)fl[t,  756.  (11)  Hunter  v.  LeatMey,  ID  B.  &  C.  858. 

(6)  Greeuwarj  v.  jFiVmt,  1  C.  &  P.  190.  (12)  Edmonds  v.  Lowe,  8  ibid.  408. 
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It  was  held,  that  he  was  an  interested  witneas^  and  therefore  was  not  compe' 
tent  to  proTe,  that  the  defendant  was  informed  of  such  delivery  in  time  to  stop 
the  goods  and  prevent  loss  to  the  plaintiffs,  and  that  he  neglected  to  do  b&(1) 

In  an  action  by  a  tradesman  for  goods  sold^  his  son  is  a  compeleDtvii- 
ness  for  him,  if,  as  between'  father  and  son,  the  son  have  no  interest  in  ^ 
trade^  although  the  trade  be  carried  on  in  their  joint  names,  and  althoogk, 
in  a  bill  of  parcels  written  by  the  son,  and  delivered  with  the  goods,  tk 
defendant  be  made  debtor  to  the  father  and  son  jointlj.  (2) 

In  an  action  for  sinking  a  barge,  on  board  of  which  the  plaintiff  had  i 
cargo  of  com,  the  master  may  be  a  witness  for  him  upon  being  released.(j) 

In  an  action  against  the  owner,  for  not  safely  carrying  com  put  on  bond 
his  vessel,  the  captain  is  a  good  witness  for  the  plaintiff. (4) 

Upon  the  principle  of  necessity,  servants  and  carriers  can  prove  the  pay* 
ment  of  a  receipt  of  money,  or  the  delivery  of  goods,  on  behalf  o!  tba 
master  or  principal.  (5)  Thus,  if  money  have  been  overpaid  by  asemoi, 
or  paid  by  mistake,  he  is  a  competent  witness  in  an  action  to  reeover  it 
back.  (6)  And  where  the  question  was,  whether,  by  the  custom  of  a  mawir, 
a  fine  was  due  to  the  lord  during  his  minority,  on  the  tenants  admisskiii, 
the  steward  of  the  manor  was  allowed  to  give  evidence  for  the  lord,  thoo^ 
it  was  objected,  that  he  would  be  entitled  to  a  fee  on  admission,  whicb  k 
would  lose  if  the  tenants  were  not  admitted.  (7) 

But  agents  and  brokers  are  not  competent  to  prove,  that  a  contnet  hs 
been  properly  executed  in  an  action  against  the  principal  for  miscondid 
or  negligence.  (8)  And  if  a  person  enter  into  a  contract  for  the  purclttK 
of  goods  in  his  own  name,  he  is  not  a  competent  witness  in  an  aetioD  for 
goods  sold  and  delivered,  to  prove  that  he  purchased  them  as  the  agent  for 
the  defendant.  (9) 

If  the  act  of  the  servant  has  been  out  of  the  ordinary  coune  of  lis 
employment  and  a  mere  breach  of  duty,  the  principle  does  not  apply ;  t^ 
the  servant  is  incompetent  without  a  release. 

Where  a  local  act  empowered  the  directors  and  overseers  of  the  poor  of  a 
parish  to  sue  and  be  sued  in  the  name  of  their  clerk ;  it  was  held,  in  *" 
action  for  goods  supplied  to  the  directors,  that  a  person  who  was  one  of  ^ 
directors  at  the  time  when  the  goods  were  supplied,  was  a  competent  vitoesf 
for  the  defendant.  (10) 

Upon  issues  sent  from  a  court  of  equity,  it  is  not  an  unusual  thing  to 
direct,  that  the  parties  to  the  suit  shall  be  examined  at  the  trial  as  witnesses 
And  it  has  been  said  in  a  case  in  the  court  of  Chancery  upon  this  subject, 
that  upon  an  order  of  this  nature  no  objection  is  waved,  except  that,  vhick 
arises  from  the  party  being  plaintiff  or  defendant  in  the  cause.  (11) 


(1 )  Boorman  v.  Brown,  9  A.  &  £.  487. 
1  P.  &  D.  364. 

(2)  Barker  v.  Sttibb9j  1  Man.  &  G.  44. 
1  Scott,  N.  R.  131. 

(3)  SpiUy  V.  Botoens,  Peake's  N.  P.  C.  74. 

(4)  Lay  v.  Holock,  ibid.  137. 

(5)  Tybbald  v.  Tregott,  11  Mod.  262. 
Bull.  N.  P.  289.  (a.)  Greeu  v.  New  Biver 
Camp,  4  T.  R.  589, 590.  Matthews  v.  Hay- 
don,  2  Esp.  N.  P.  C.  509.  Spencer  v.  Govlding, 
Peake's  N.  P.  C.  176.  Adams  v.  Davis,  3 
Esp.  N.  P.  C.  48.  Boorman  v.  Brown,  9  A. 
Si  E.  487.  Tfiompson  v.  Harkan,  1  Armstrong 
&  Macartney  (Irish),  188. 


(6)  Martin  ▼.  Horrd,  Str.  647.    Bi^ 
▼.  Macrae,  3  Camp.  144. 

(7)  Champian  v.  AtJdnmm,  3  KeL  9a  Ba 
V.  Bray,  R.  T.  H.  360. 

(8)  Geoers  y,  Mainwaring,  HoiCsS.r.^ 

139. 

(9)  M Brain  ▼.  Fortune,  3  Cwnp-Sl?- 

(10)  Fieteher  y.  Greenwdl,  I  C.M.S*- 
754.     5  Tyrw,  316. 

(11)  Bogerson  v.  WMttington,  1  SwinstSS. 
vide  etiam  per  Tindal  C.  J.  in  ITorraUy.Jo^ 
7  Bhig.  398.  ante,  1735.,  el  post,  1753. 
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Where  a  witness  is  interested  in  the  result  of  a  suit  in  equity,  in  con-      Proof  bt 
sequence  of  the  decree  in  the  suit  being  evidence  for  or  against  his  own         wmmsks. 


claims  on  a  subsequent  occasion,  he  is  not  made  competent  upon  the  trial 
of  an  issue  directed  in  such  suit  by  the  stat  3  &  4  Will  4.  c.  42.  ss.  26  &  27.» 
the  language  of  which,  only  applies  to  cases  where  the  objection  is  "  on  the 
ground  that  the  verdict  or  judpnent  in  the  action"  would  be  admissible  for 
or  against  the  witness.(l ) 

It  is  also  an  exception  from  necessity  to  the  rule  of  incompetency  from  Malicious 
interest,  that  in  an  action  for  a  malicious  prosecution,  the  evidence  which  P*«8«c;ution. 
the  defendant  gave  before  the  grand  jury,  in  support  of  the  indictment,  is 
under  special  circumstances  admissible  on  his  behalf  at  the  trial  of  the 
action.  In  Johnson  v.  Browning  (2)  the  evidence  given  on  that  occasion 
by  the  defendant's  wife,  who  was  the  only  person  present  at  the  time  of  the 
supposed  felony,  and  who,  as  the  report  says,  could  not  herself  be  a  wit- 
ness, was  admitted  by  Holt  C.  J.  on  the  ground,  *'  that  otherwise  one  that 
should  be  robbed  would  be  under  an  intolerable  mischief ;  for  if  he  prose- 
'cuted  for  such  robbery,  and,  the  party  should  be  acquitted,  the  prosecutor 
would  be  liable  to  an  action  for  a  malicious  prosecution,  without  the  possi- 
bility of  making  a  good  defence,  though  the  cause  of  prosecution  were  ever 
so  pregnant'*  (3) 

Upon  the  special  ground  of  the  policy  and  intention  of  a  statute  to  Intxeest  is 
discourage  the  removal  of  indictments,  an  exception  occurs  in  the  case  of  a  ^jf""®  vvm 
person  interested  in  the  costs  of  a  criminal  prosecution^  as  upon  the  trial  ^xoaarx. 
of  an  indictment  which  the  defendant  removes  by  certiorari.  (4f) 

Upon  an  indictment  for  the  non  repair  of  a  road,  power  by  stat.  13  Stat  is  Geo.  s. 
€reo.  3.  c.  78.  s.  64.  was  given  to  award  costs  against  the  prosecutor^  if  ^  '^®'  ^  ^^' 
the  prosecution  appeared  to  be  vexatious:  but  this  provision  does  not 
affect  the  prosecutor's  competency  (5),  and  the  evidence  of  the  prosecutor 
is  receivable  according  to  the  general  rule ;  besides  which,  the  interest  is 
uncertain^  for  the  power  of  awarding  costs  is  discretionary.  (6) 


7.  Interest  in  Actions  relative  to  real  Property.  Intkrest  in 

ACTIOMS  RXLA- 

In  an  action  of  ejectment,  a  tenant  in  possession  is  incompetent  for  the  "v*  ™  **^^ 
defendant,  by  reason  of  an  immediate  interest  in  the  event  of  the  suit  (7) ;  „ 

_.  ,/  ,.,  .,  .  ,j,  ,«.  «.         Tenant  in  pos- 

lor  the  verdict  and  judgment  m  the  action  would  have  the  effect  of  turning  session  in  eject- 
him  out  of  possession  immediately.  inent 

The  mother  of  a  defendant  in  ejectment,  who  claimed  to  retain  possession 
of  premises  as  heir-at-law  to  his  father,  is  a  competent  witness  for  defend- 
ant, although  the  effect  of  her  testimony  be  to  prove  a  seisin  in  law  in  her 
husband,  which  would  give  her  a  claim  to  dower.  (8). 

(1)  Stewart  v.  Barnet,  1  M.  &  Rob.  472.     Doe  d.  Foster  v.  WiUianu,  Cowp.  621.    Doe 

(2)  Cit.  Phillipps'  Ev.  143.  v.  Preeee,  1  Tyrw.  410.     Bourne  v.  Turner, 
(S)   Cobb  V.  Car,  cit.  Bull.  N.  P.  14.  Str.  632.     Doe  d.  Teynham  (Lord)  v.  Tyler, 

(4)  Reffina  v.  Muscat,  10  Mod.  193.  6  Bing.  394. 

(5)  Bex  V.  Hammersmith  {Tnhab,  of),  1  (8)  Doe  d.  NighHngale  v.  Maisey,  1  B.^ 
Stark.  357.  Ad.  439.     In  an  ejectment  on  the  title,  de- 

(6)  Vide  Rex  v.  Coie,  1  £sp.  N.  P.  C.  fendant  who  declines  going  into  bis  defence 
169.  ante,  1729.  on  the  trial,  cannot  be  examined  on  the  part 

(7)  Doe  d.  Jones  ▼.  Wilde,  5  Taunt.  183.  of  his  co-defendant,  their  defences  having 
Doe  d.  Lewis  v.  Bingham,  4  B.  &  A.  672.  been  consolidated.     The  5l5t  sect,  of  the 
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In  an  action  bv  a  reversioner  for  obstructing  a  private  way  beneficial  to 
tbe  tenant,  the  tenant  is  a  competent  witness.  (1) 

In  covenant  against  an  assignee  of  a  term,  for  rent  accruing  whilst  sbe 
was  assignee,  issue  was  taken  upon  the  fact  of  the  defendant's  being  asog- 
nee.  A  witness  for  the  plaintiff  proved  that  he  had  received,  on  aceonntof 
the  plaintiff,  rent  from  one  W.,  who  had  occupied  the  premises  about  tbe 
time  when  the  rent  in  question  accrued.  The  plaintiff  then  called  W.,  wh) 
proved,  that  he  was  tenant  to  the  defendant  under  an  agreement,  which  did 
not  amount  to  an  assignment :  —  It  was  held,  that  W.  was  not  an  incom- 
petent witness  on  the  ground  of  interest,  but  that  the  objection  to  his  com- 
petency should  have  been  taken  on  the  voire  dire^  inasmuch  as  his  positioD 
was  shewn  to  be  equivocal  by  the  statement  of  the  first  witness.  (2) 

^<  If  a  man  promise  a  witness,  that,  if  he  recover  the  lands,  he  shall  have 
a  lease  of  them  for  so  many  years,  this  excludes  the  evidence,  for  here 
the  witness  would  have  a  fixed  and  certain  advantage  by  the  event  of  tbe 
verdict"  (3)  So,  likewise,  when  it  was  agreed,  that  if  the  plaintiff  failed 
in  the  action,  he  was  to  repay  a  sum  of  money  in  his  hands  belonging  to 
the  plaintiff,  but  was  not  to  repay  any  part  of  it,  if  the  plaintiff  succeededf 
he  was  considered  incompetent.  (4<) 

In  an  action  by  a  landlord,  who  is  a  tenant  for  life,  against  a  tenant  (ron 
year  to  year,  for  waste,  the  remainder-man  in  tail  is  a  competent  witnas 
for  the  plaintiff.  (5) 

But  a  remainder-man  afler  a  tenant  in  tail  is  not  a  competent  witness  for 
the  tenant  in  tail  in  ejectment  for  the  entailed  property  (6) ;  for  by  re- 
covering in  the  ejectment,  the  tenant  in  tail  would  be  in,  as  of  his  former 
right,  and  the  witness  would  thereupon  acquire  a  vested  interest  in  the 
remainder  in  tail.  As  the  effect,  therefore,  of  the  verdict  would  be  to 
revest  the  remainder  in  the  witness,  he  has  a  direct  and  immediate  interest 
which  renders  him  incompetent.  (7)  So,  also,  in  a  qttare  impedit  respectiflg 
the  right  of  presentation  to  an  advowson,  which  was  claimed  by  the  de- 
fendant tlirough  his  mother,  it  was  held,  that  the  father  of  the  defeadant, 
who  was  tenant  by  the  curtsey  of  the  mother  s  property,  was  an  incom- 
petent witness  on  the  defendant's  behalf,  because,  he  had  a  direct  interest 
in  the  result  of  the  cause.  (8) 

In  an  action  by  a  reversioner,  the  tenant  in  possession  is'  a  competent 
witness  to  prove  an  injury  done  to  the  inheritance  by  a  strang;er.  (9)  1°*" 
action  between  a  vendor  and  the  purchaser  of  lands,  a  former  vendor  w/io 
has  sold  without  warranty  is  capable  of  proving  the  title.  (10)  An  executor 
who  takes  a  pecuniary  interest,  is  also  competent  to  prove  the  sanity  o 


3  &  4  Vict.  c.  105.  does  not  apply  unle«!( 
**  the  yerdict  or  judgment  in  the  action  on 
which  it  shall  be  proposed  to  examine  him, 
would  be  admissible  in  evidence  for  or  against 
him."  CooU  (Sir  Charles)  ▼.  O'Fallon,  1 
Irish  Circuit  Cases,  87. 

(1)  j4deane\.  Mortioek^  3  Jur.  105.  5  Bing. 
N.  C.  236. 

(2)  HcarUhome  v.   WatMn,  7  Scott,  494. 
5  Bing.  N.  C.  477. 

(3)  Gilb.  Ev.  108. 

(4)  Smith  V.  Blackham,  1  Salk.  283.    Doc 
d.  Teynham  (Lord)  y.  Tyler,  6  Bing.   090. 


Commint  ▼.  Oakhampton  {Mayor  of}f  Saf*'' 
45. 

(5)  Leach  v.  TTumuu,  7  C.  &  P-  328. 

(6)  Doe  d.  Teynham  (Lord)  v.  7>«^» 
Bing. 390.     4M.  &P.  29.  ^,    . 

(7)  Doe  d.  Teynham  (Lari)  ^•, f^ 
Bing.  390.     Swiih  v.  PfacAAc*.  1  Sal*-  ^ 
et  vide  per  Lee  C.  J.  in  CoamiM  ▼•  ^^ 
hampton  (Mayor  of),  Sayer,  45.  . 

(8)  Gully  V.  ExeUr  (Bishop  ofh  5  oi»6 

(9)  DoddingtoH  v.  Hudson,  1  Vtng."^'' 

(10)  Busby  \.  GreefuhUey  StiM^' 
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the  testator  in  an  action  of  ejectment  concerning  his  real  property.  (1)      Proof  by 
In  none  of  these  cases  does  the  witness  gain  or  lose  directly  by  the  event      ^""WKssEg. 
of  the  suit,  and  as  the  verdict  could  not  have  been  evidence  for  or  against 
him  in  any  subsequent  action,  he  was  not  incompetent  upon  this  ground, 
even  before  the  latter  species  of  disability  was  removed  by  the  late  statute. 

In  Simpson  v.  Pickering  (9)  ittLppeared,  that  a  person  named  Peacock  Possibility  of 
having  conveyed  a  close  to  the  plaintiff,  who  built  a  house  thereon,  con-  "»terest. 
veyed  it  again  to  the  defendant,  who  pulled  down  the  house  and  then  mort- 
gaged the  property  to  Peacock  as  a  security  for  the  purchase  money.  The 
plaintiff  having  sued  the  defendant  for  trespass  to  the  close:  —  It  was  held, 
that,  as  only  a  possibility  appeared  that  Peacock  might  be  a  party  interested, 
he  was  a  competent  witness  for  the  defendant. 

In  an  action  for  mismanagement  of  a  farm,  the  sub-lessee  of  the  de-  Sub.1essee. 
fendant  is  competent  to  prove  its  proper  cultivation.  (3) 


8.  Bail. 

Bail  for  the  defendant  are  incompetent  witnesses  for  him,  being  directly  Baiu 
interested  in  the  event  of  the  suit ;  "  for  if  a  verdict  be  given  against 
the  principal,  the  bail  become  immediately  answerable,'*  and  they  are  im- 
mediately relieved  from  this  liability  by  the  effect  of  a  verdict  in  his 
favour.  (4«) 

Bail  cannot  give  evidence  for.  their  principal  (5) ;  and  the  wife  of  the  bail  Husband  and 
is  incompetent  to  give  evidence  for  the  defendant,  on  whose  behalf  the  ^^^ 
husband  is  bound.  (6) 

Where  an  atttachment  has  been  granted  against  the  sheriff  for  not  putting  Bail  to  the 
in  bail,  but  which  has  been  afterwards  set  aside  on  terms,  one  of  which  is,  sheriff, 
that  the  attachment  shall  stand  as  a  security,  the  bail  to  the  sheriff  are  not, 
under  such  circumstances,  admissible  witnesses  for  the  defendant  (7)  I 

A  witness  who  bad  voluntarily  paid  into  the  hands  of  the  sheriff  a  sum 
of  money  on  behalf  of  a  defendant  in  lieu  of  bail,  without  any  inducement 
from  the  latter,  was  rejected  on  the  voire  dire  as  being  interested.  (8) 

A  witness  called  for  the  defendant  stated,  on  the  voire  dire^  that  he  was 
bail  to  the  sheriff  in  the  action,  but  did  not  justify,  and  that  he  had  not 
done  any  thing  to  get  the  recognisance  he  had  entered  into  discharged ; 
he  added,  that  other  bail  justified,  but  it  appeared  that  he  did  not  see  them 
do  so :  — It  was  held,  that  he  was  not  a  competent  witness.  (9) 

The  defendant's  bail  may  be  restored  by  applying  to  the  court  to  strike 
out  his  name  from  the  bail-piece,  or  by  depositing  a  sum  of  money  in  court 
at  the  trial  of  the  cause,  as  a  security  for  the  debt  and  costs.  (10)    So  a 

(1)  Doe  d.  Woodx.  Teagt,  5  B.  &  C.  335.  (8)  Lacon  v.  Higgint,  D.&  R.  N. P.  C.  46. 

(2)  1  C.  M.  &  R.  527.     5  Tyrw.  143.  3  Stark.  184. 

(3)  Wishaw    v.    Barnes,    1    Cainp.   341.  (9)  /TairWn*  v.  //iwoaf,  4  C.  &  P.  148. 
QtKere,  as  to  any  liability  over  in  this  case.  (10)  BaUlit  v.  Hote,  M.  &  M.  290.,  et  Tide 

(4)  Per  Bullcr  J.  in  CarUr  v.  Pearce,  1  Pearcy  v.  FJeniing,  5  C.  &  P.  503.  The 
T.  R.  164.  Piesley  v.  Von  Esch,  3  £sp.  amount  deposited  must  be  the  sum  sworn 
N.  P.  C.  605.  to,  and  a  further  sum  for^  costs.     BaiUie  v. 

(5)  Carter  v.  Pearce,  1  T.  R.  164.  //o/e,  3  C.  &  P.  560.     M.   &  M.  289.      In 

(6)  Cornish  ▼.  Piiyh,  8  D.  &  R.  Go.  Pearcy  v.  Fleming  (5  C.  &  P.  503.),  one  of 

(7)  Piesley  y.  Von  Esch,  2  £sp.  N.  P.  the  bail  was  called  as  a  witness  for  the  de- 
C.  605.,  vide  Brown  v.  Neave,  Wightw.  fendants,  and  objected  to  ;  but  on  a  sum 
406.  equal  to  double  the  amount  sworn  to  bcmg 
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witness  called  for  a  plafntiif,  who  is  liable  to  the  defendant  on  a  bond  for 
the  costs  of  the  action,  will  be  allowed  to  deposit  the  amount  of  the  penltj 
of  the  bond  with  the  officer  of  the  court,  and  his  evidence  will  then  be  re- 
ceived. (1) 

If  one  of  the  bail  in  an  action  be  a  material  witness  in  the  cause,  to  nuke 
him  admissible,  there  must  be  a  motion  for  a  rule  to  shew  cause,  why  Ins 
name  should  not  be  struck  out  of  the  bail-piece,  on  adding  and  justtfyiag 
another  in  his  stead,  which  the  court  will  order  on  an  affidavit  of  service,  if 
no  sufficient  cause  be  shewn  to  the  contrary.  (2) 


COMPITKNCT 
HOW  RKSTORKO. 


rroof  of  re- 
lease. 


Effect  of  re- 
lease. 


If  a  witness 
offer  to  release 
bis  interest,  or 
if  a  party  on 
whose  side  the 
witness  be  in- 
terested pro- 
pose  to  remove 
his  interest,  the 
competency  of 
the  witness  will 
be  restored. 


9.  Competency  how  restored. 

A  general  release  in  the  common  form  discharges  the  releasee  from  all 
actions  in  respect  of  any  thing  that  has  happened  before  the  date  of  tk 
release,  although  the  cause  of  action  was  not  then  complete  (3) ;  and  if  an 
interested  witness  be  rendered  competent  by  a  release,  the  release  mut 
cither  be  produced  in  court,  or  evidence  must  be  given  of  its  having  bees 
destroyed.  (4) 

If  an  interested  person  previously  to  his  being  sworn,  divest  himsdf  d 
such  interest)  he  renders  himself  a  competent  witness. 

It  is  said  *'to  have  been  solemnly  agreed  by  the  judges,  that  where  a 
person  had  a  legacy  given,  and  did  release  it,  he  was  a  good  witness  to 
prove  the  will."  (5)  So  a  release  from  the  drawer  of  a  bill  of  exchange  to 
an  acceptor,  will  render  the  latter  a  competent  witness.  (6) 

When  the  objection  to  the  competency  of  a  witness  (such  as  an  accois* 
modation  drawer  of  a  bill)  appears  on  the  record,  his  competency  » 
restored  by  his  statement  that  he  has  a  release,  without  producing  it  (7) 

If  the  witness  offer  to  release  or  surrender  his  interests  and  executes  a 
release  accordingly,  his  competency  is  restored,  though  the  other  partr 
refuse  to  accept  the  release.  (8)  And  if  the  party  on  whose  side  the  witness 
be  interested,  make  an  offer  to  remove  his  interest  and  the  witness  refuse, 
that  will  not  deprive  the  party  of  his  testimony.  (9) 

But  in  an  action  by  an  administrator,  where  a  witness  called  for  the 
plaintiff  was  entitled  to  a  distributive  share  of  the  intestate's  estate,  it  v^ 
held,  that  his  competency  was  not  restored  by  giving  a  release  to  the  admi- 


deposited  with  the  marshal  of  the  Lord  Chief 
Baron,  his  lordship  struck  the  witnesses  name 
out  of  the  bail-piece,  and  he  was  examined. 

(1)  Lees  V.  Smith,  I  M.  &  Rob.  329. 

(2)  »%a^&y  V.  Feam/ey.  Tidd,  259.  Anon, 
2  Chitt.  IDS. 

(3)  Scott  V.  Liffbrd,  1  Camp.  249.  9  East, 
347. 

(4)  Corking  v.  Jarrard,  1  Camp.  -37,  If 
a  witness  has  given  a  promissory  note  jointly 
with  others  by  way  of  a  collateral  security, 
to  indemnify  the  defendant  in  an  action,  and 
his  name  ha^  been  erased  from  the  note  by 
the  consent  of  all  the  parties  to  it,  his  com- 
petency is  thereby  restored,  and  he  may  be 
examined  as  a  witness  for  the  defendant  with- 
out a  release.    Sewell  v.  Stulbtj  1  C.&  P.  73. 


(5)  12  Vin.  Abr.  Evidenoe,  H.  [F.5S.], 
cit.  per  Lord  Mansfield  in  Windham  v.  Od- 
wynd,  I  Burr.  423.,  vide  etiam  Chrk  ^. 
Gannon,  R.  &  M.  31 .  SeweB  t.  Stnik,  I  C- 
&  P.  73.  post,  1825.  tit.  Execctoks  xn  A> 

KINJSTRATORS. 

(6)  Scott  V.  Liffard,  1  Camp.  249. 

(7)  Lunnis  ▼.  Row,  2  P.  A  D.  538.  5 
Jur.  604. 

(8)  Bent  ▼.  Baker,  3  T.  R.  35.  G^w** 
▼.  Wdford,  Doug.  139. 

(9)  Cartwright  v.  Wniiams,  2  Stark.  S4i, 
vide  etiam  Scott  v.  Liffifrd,  I  C«np-  ^ 
fVVson  ▼.  Hirst,  4  B.  &  Ad.  76a  /« 
Best  C.  J.  in  Radbum  v.  Month  ^  ^' 
052. 
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Bistrator  of  all  causes  of  action  from  the  beginning  of  the  world  up  to  the      Proof  by 
time  of  executing  the  release ;  because,  as  observed  by  Mr.  Baron  Garrow,  


<c 


his  right  depending  upon  the  proceeds  of  this  action^  is  not  a  claim  ex- 
isting at  that  time;  it  is  not  extinguished  by  the  release." (1) 

In  Duke  v.  Pownall(2)  it  appeared,  that  several  persons  had  agreed  Contractors 
equally  to  bear  the  expenses  of  a  joint  undertakings  and  an  action  was  "^^  partners. 
brought  against  one  of  them: — It  was  held,  that  another  of  the  contractors 
was  rendered  a  competent  witness  for  the  defendant,  if  released  by  him, 
though  the  rest  did  not  join  in  the  release. 

In  Wihan  v.  Hirst  (S)  it  was  held,  that  a  partner  or  part-owner,  not  a 
party  to  the  action,  can  be  rendered  competent  by  a  release^  or  by  mutual 
releases.  (4) 

In  an  action  against  one  of  the  several  joint  contractors,  another  joint 
contractor  is,  after  a  release,  a  competent  witness  for  the  defendant  to  prove, 
that  the  plaintiff  has  no  right  of  action.  (5) 

In  Janes  v.  Pritckard  (6)  it  was  held,  in  an  action  for  work  done  to  a  Part-owners, 
vessel  brought  against  one  part-owner,  that  another  part-owner  is  a  com- 
petent witness  for  the  defendant  after  a  release,  and  a  release  from  the  wit- 
ness was  not  considered  necessary. 

If  a  witness  be  objected  to  as  a  corporator,  whose  interests  are  in  ques-  Corporators, 
tion,  his  competency  may  be  restored,  either  by  resignation  (7))  or  by  a 
bond  fide  disfranchisement  (8)  But  a  release  to  the  corporation  is  inef- 
fectual (9) ;  and  a  witness  who  has  subscribed  the  original  deed  of  a  com- 
pany as  a  member,  is  not  admissible  for  them  in  an  action  by  the  trustees, 
on  merely  proving  a  parol  agreement  to  give  up  his  share,  and  to  accept  a 
salary  as  secretary  in  lieu  of  it,  nor  by  executing  a  release  of  his  salary  (10) ; 
because  he  retained  an  interest  to  enlarge  the  funds. 

In  an  action  by  a  minor,  a  release  from  a  guardian  is  inoperative.  (11)       Guardians. 

A  release  of  a  bond  debt  by  one  of  several  obligees  will  enure  as  a  Obligors, 
release  by  all  (12);  and  a  release  to  one  of  several  obligors  will  have  the 
same  effect  as  to  all  the  others,  whether  the  bond  be  joint  or  joint  and 
severaL(13) 

Where  a  defendant  suffered  an  incompetent  witness  to  be  examined,  on   Omitting  to 
the  undertaking  of  the  plaintiff's  attorney  to  execute  a  release  to  him  after  «'ele«ea wit- 
the  trial,  and  the  plaintiff  obtained  a  verdict,  it  is  no  ground  for  a  new  deruking  to 
trial,  that  the  release  was  not  given,  but  the  witness  has  a  remedy  on  the  execute  a  re- 
undertaking.  (14)  ^**^- 

A  creditor  of  a  bankrupt's  estate,  who  has  sold  his  debt,  is  a  competent  Creditor  of  a 
witness  in  support  of  the  fiat.  (15)  bankrupt's 

(1)  Mathewi  ▼.  Smith,  2  Y.  &  J.  426.  (8)  Brown  v.  London  (Corporation ojy  11 

(2)  M.  &  M.  430.  Mod.  225. 

(3)  4  B.  &  Ad.  760.  (9)  GodmanckeUer  (Bailijfi  of)  y.  Phmipt, 

(4)  Vide  Jones  v.  Pritckard,   2  M.  &  W.  4  A.  &  E.  550. 

1 99.    Lampeft  case,  10  Co.  50.  (b.),  sed  vide  ( 10)  Bigby  v.  WaUhew,  5  Dowl.  P.  C.  527. 

contrd,  Cheyne  ▼.  Koops,  4  £sp.  N.  P.  C.  1 12.  (11)  Fraser  ▼.  Marsh,  2  Stark.  41. 

Simons  t.  Smith,  R.  &  M.  29.  (12)  Bayley  v.  Lloyd,  7  Mod.  250. 

(5)  Beckett  T,  Wood,  4:  Jur.  745.  (13)  Co.  Litt.  232.  (a.)      2   Rol.  Abr. 

(6)  2  M.  &  W.  199.,   vide   Goodacre  v.  Re]eas.(G.),412.    Cheetham  y.  Wiard,  1  B.  & 
Breame,  Peake's  N.  P.  C.  2i32.     Moody  y.  P.  630. 

King,  2  B.  /tc  C.  558.     Fbujig  y.  Baimer,  1         (14)  Hemming  v.  English,  1  C.  M.  &  R. 
Esp.  N.  P.  C.  103.    Jennings  v.  Griffiths,  R.     568.     3  Dowl.  P.  C.  155.     6  C.  &  P.  542. 
&  M.  42.  *  (15)  PuUing  v.  Meredith,  8  C.  &  P.  763. 

(7)  Rex y.  Rippon  (Mayor  of),  2  Salk.  432. 
Com.  Dig.  Franchise  (F.  30.). 
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Bankrupt  ex- 
pecting a  sur- 
plus. 


Effect  of  a 
Nolle  Prose- 
qui. 

Bankrupt  co- 
defendant  com-« 
petent  for  co- 
defendant  after 
nolle  prosequi. 


Judgment  of 
Chief  Justice 
Tindal  in 
AJlalo  V.  Four' 
driuier. 


Nolle  prosequi 
terminates  the 
proceedings  in 
the  action,  as 
far  as  the  par- 
ticular defend- 
ant is  con- 
cerned. 


And  vfhere  a  certificated  bankrupt,  being  examined  on  the  voire  dv% 
stated,  that  he  had  a  large  landed  property,  from  which  he  expected  a 
considerable  surplus,  but  had  executed  a  deed  of  assignment  of  sochsaipls 
to  one  of  his  children :  —  It  was  held,  that  this  rendered  the  bankraptt 
competent  witness,  as  it  was  a  valid  instrument,  and  transferred  a  kgd 
right  to  the  surplus,  inasmuch  as  the  Bankrupt  Act  did  not  provide  (bra 
reconveyance  of  land  to  the  bankrupt.  (1) 

If  one  of  several  defendants  in  an  action  on  a  joint  contract  plead  bukp 
ruptcy  and  certificate,  and  the  plaintifi^,  instead  of  denying  the  plea,  adiuli 
it,  and  enters  a  nol/e  prosequi  as  to  the  defendant  pleading  it,  such  d^ 
fendant  will  be  a  competent  witness  for  a  co-defendant  who  has  pleaded  ti 
the  merits.  (2) 

In  AflcUo  Y^Fourdrinier  (3)  the  defendants  A.  and  B.  were  sued  on  abS 
of  exchange  accepted  by  them  while  in  partnership.  B.  pleaded  banknptff 
and  certificate,  and  the  plaintiff  entered  a  nolle  prosequi  as  to  him.  Haviif 
released  his  surplus  effects,  he  was  held  to  be  a  competent  witness  fori- 
Chief  Justice  Tindal  observing,  '*  The  only  question  in  this  case  is,  wbetkr 
Fourdrinier,  upon  payment  of  the  whole  debt,  would  be  entitled  to  « 
Moses  Almosninos,  his  partner,  for  contribution,  either  in  law  or  equity; 
for  if  Fourdrinier  had  this  right,  he  could  not  call  his  partner  as  a  witno^ 
it  being  his  direct  interest  to  defeat  the  action.  Before  the  stat^  49Geo.S 
c.  121.  s.  8.  it  is  clear  that  the  solvent  partner,  who  paid  a  partnership  dek 
after  the  date  of  a  commission  of  bankrupt  issued  against  his  partner,  might 
recover  the  proportion  of  such  debt  by  an  action  at  law  against  the  bsoi- 
rupt,  and  that  his  certificate  would  be  no  bar  to  such  an  action.  (4)  Tbe 
only  question  is,  whether,  since  that  statute,  the  solvent  partner  after  pij* 
nient  of  the  partnership  debt,  though  subsequently  to  the  commisBMr 
becomes  entitled  to  prove  ?  for  if  he  can  prove,  he  is  obliged  to  prove;  the 
certificate  will  be  a  bar  to  any  action  for  contribution ;  and  the  baokrapt 
partner  is  an  admissible  witness. 

''  And  upon  consideration  of  that  act,  and  of  the  cases  decided  thereoa 
we  think  Fourdrinier,  after  payment  of  this  joint  debt,  would  be  alloiredt* 
prove  the  share  pdd  by  him  for  his  bankrupt  partner,  and  that  the  bank- 
rupt having  obtained  his  certificate,  and  released  his  right  to  any  soipin^ 
was,  consequently,  an  admissible  witness  for  the  defendant 

"  The  solvent  partner,  if  not  properly  a  surety  for  his  partner  s  share, 
because  each  is  originally  liable  for  the  whole,  yet  may,  with  strict  pro- 
priety, be  called  as  to  the  share  belonging  to  his  partner,  a  person  liabk 
for  the  debt  of  another,  and  in  that  character,  would  be  entitled  to  prove 
under  the  commission."  (5) 

It  seems,  that  the  effect  of  the  noUe  prosequi  is  entirely  to  put  an  end  to 
the  proceedings  in  the  action,  as  far  as  the  particular  defendant  is  concerDcd; 
and  that  consequently,  although  he  was  originally  one  of  the  parties  to  the 
suit,  he  cannot  be  considered  as  a  party  at  the  time  of  trial. 

At  all  events,  upon  the  nolle  prosequi  being  entered  as  to  him,  he  cea90 

(1 )  Turner  v.  PresUnty  4  Jur.  584.  (4)    Wright  v.  Hunter^  1  East,  2a 

(2)  Per  Park  J.  in  Emmet  v.  Butler,  7  (5)  As  to  the  effect  of  staL49Geft^ 
Taunt.  607.,  vide  etiam  Moody  v.  King,  *2  B.  c.  121.  s.  8.  in  restoring  competeocT*  ^ 
&  C.  558.     APIver  v.  Hutnble,  1 6  East,  1 71 .  Moodg  v.  King,  2  B. &  C.  558.  Ex^  ^'*^' 

(3)  6  Bing.  306.  Hose,  40.    fTood  v.  Dodgson,  2  M.  &  S.  I9> 
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to  have  any  immediate  interest  in  the  action,  and  the  question  of  interest      Proof  bt 
in  the  event,  could  only  arise  in  respect  of  a  liability  over  to  the  other  tnksses. 


defendant  for  whom  he  is  called  as  a  witness.     Where  no  nolle  prosequi  is 
entered  as  to  the  witness,  his  situation  is  obviously  different. 

In  an  action  upon  a  joint  contract  against  two,  one  who  has  suffered  ErrEcr  of  a 
judgment  by  default,  is  not  admissible  as  a  witness  against  the  other,  to  ^'^^'^'^  bt 
prove  that  he  joined  in  the  contract ;  because,  if  the  plaintiff  succeed  in  the 
action,  the  witness  would  obtain  by  means  of  his  own  testimony,  contri- 
bution against  the  other.  (1) 

And  such  a  defendant  is  not  competent  for  the  plaintiff,  because,  if  the  Joint  contracts. 
plaintiff  succeed  in  the  action,  the  witness  will  be  entitled  to  contribution 
from  his  co-defendant ;  but  if  the  plaintiff  fail,  the  witness  will  himself  be 
liable  for  the  whole  demand,  for  although,  the  judgment  by  default  in 
that  particular  action  would  become  inoperative  by  the  failure  of  the 
plaintiff  on  the  trial,  yet  the  plaintiff  might  proceed  against  the  witness 
for  the  recovery  of  the  whole  demand  in  another  action,  and  the  witness 
vrould  relieve  Ijjmself  from  this  liability  to  a  new  action  by  establishing  the 
joint  liability  of  his  co-defendant  (2) 

In  Mant  v.  Mainwaring  (3),  a  witness  similarly  situated  with  the  wit- 
nesses in  the  two  preceding  cases,  was  considered  incompetent  for  the 
plaintiff,  although  he  had  been  released  by  the  plaintiff,  as  to  all  actions 
except  the  action  under  trial. 

If,  however,  a  defendant  who  has  suffered  judgment  by  default  be  so   Defendant 
situated,  that  he  cannot  claim  contribution  from  his  co-defendants,  he  will  ><»nctunes 
be  a  competent  witness  against  them.      Thus,  in  Worrall  v.  Jones  (^)  plaintiff. 
Chief  Justice  Tindal  said,  '^  Where  the  party  to  the  suit  who  has  suffered 
judgment  by  default,  waves  the  objection,  and  consents  to  be  examined, 
and  is  called  against  his  own  interests,  there  is  no  ground,  either  on  prin- 
ciple or  authority,  for  rejecting  him." 

A  co-defendant,  suffering  judgment  by  default,  may  be  subpoenaed  by 
the  other  defendants,  his  partners,  to  produce  the  partnership  deed.  (5) 

In  Ward  v.  Haydon  (6)  it  was  held  by  Lord  Kenyon,  that  the  defendant  When  co-de- 
in  an  action  of  trover,  who  had  suffered  judgment  by  default,  was  a  com-  ^^'if"?^'  *^"*" 
petent  witness  for  his  co-defendant  who  had  pleaded  not  guilty ;  because,  defendant, 
by  reason  of  the  judgment  by  default,  the  cause  was  at  an  end  with  regard 
to  the  witness,  who  was  not  liable  to  the  costs  of  the  issue  tried  against 
the  other  defendant,  and  was  not  himself  released,  whatever  might  be  the 
event  of  that  issue.  (7) 

In  BuUer's  Nisi  Prius  (8)  it  is  written,  "  If  a  material  witness  for  the 
defendant  in  ejectment  be  also  made  a  defendant,  the  right  way  is  for  him 
to  let  judgment  go  by  default ;  but  if  he  plead,  and  by  that  means  admit 
himself  to  be  tenant  in  possession,  the  court  will  not  afterwards,  upon  mo- 
tion, strike  out  his  name.     But  in  such  a  case,  if  he  consent  to  let  a 

(1 )  Bnmfn  ▼.  Broum^  4  Taunt  752.   Grttn        (5)   CcUey  t.  Smithy  4  Bing.  N.  C.  385. 

V.  SutUm,  2  M.  &  Rob.  269.  (6)  2  Esp.  N.  P.  C.  553.      Ward  ▼.  Ven- 

(2)  Phillipps*  £v.  51.     Broum  y.  Brown,     torn,  Peake's  Add.  Cas.  126. 

4  Taunt.  752.  .     (7)  Vide  etiam  Awm.  2  Camp.  £33.  »«., 

(3)  8  Taunt  139.     2  Moore,  9.  334.  «. 

(4)  7  Bing.    395.    anti,    1735.,   ct  vide         (8)  285.  (r.) 
Norden  t.  fnUiaawm,  I  Taunt  378. 
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PkOOr  BT 
WiTNBWSS. 


Defendant  in 
tretpaai. 


Defendant  in  a 
joint  ^ectment 


Eptkct  ot 

SrAT3  &4 
c.  42.  as.  26 

Witneaaes  in- 
terested solely 
on  account  of 
tiie  verdict  to 
l»e  admissible. 


fiect  27. 

Directioa  to 
indorse  the 
name  of  the 
witness  on  the 
record. 


GsMXaALLY. 


▼erdict  be  given  against  him,  for  as  much,  as  he  is  proved  to  be  in  poW' 
sion  of,  I  see  no  reason  why  he  should  not  be  a  witness  for  anotkr 
defendant."  (1) 

A  defsndant  who  has  suffered  judgment  by  default  has  an  immditt 
interest  in  reducing  the  amount  of  damages ;  and  therefore,  seenuB^ 
cannot  be  called  for  such  a  purpose.  In  Mash  v.  Smith  (2)  it  was  hdi 
that  a  defendant  in  trespass,  who  had  suffered  judgment  to  go  by  deUi. 
was  not  a  competent  witness  for  the  other  defendants  in  the  sane  adiH 
who  have  pleaded,  if  the  jury  have  to  assess  the  damages  against  iii 
as  well  as  to  try  the  issue  as  to  the  other  defendants ;  because  it  might  p 
such  a  complexion  to  the  case,  as  to  operate  in  reduction  of  the  damiji 
against  himself.  (S) 

In  trespass,  a  plaintiff  cannot  call  a  co-defendant,  who  has  let  jadgmes 
go  by  default,  to  inculpate  his  co-defendant  (4) 

In  a  joint  ejectment,  one  defendant  who  has  let  judgment  go  by  deCnhi 
a  good  witness  to  prove  the  other  in  possession  (5),  because,  as  obserd 
by  Lord  EUenborough,  a  verdict  for  the  plaintiff  would  ngt  prevest  )■ 
from  suing  the  witness  for  mesne  profits,  and  the  only  interest  of  ik 
witness  would  be,  the  possibility,  that  the  plaintiff  would  sue  the  otkff 
defendant  alonci  which  would  be  too  remote  an  interest  to  render  hinii- 
competent. 

By  Stat  3  &  4  Will.  4.  c  42.  s.  26.,  in  order  to  render  the  rejection  i 
witnesses  on  the  ground  of  interest  less  frequent,  it  was  enacted,  "  Tbitif 
any  witness  shall  be  objected  to  as  incompetent,  on  the  ground  that  ik 
verdict  or  judgment  in  the  action  on  which  it  shall  be  proposed  to  examiK 
him  would  be  admissible  in  evidence  for  or  against  him,  such  witness  M 
nevertheless,  be  examined ;  but  in  that  case,  a  verdict  or  judgment  in  tlm 
action,  in  favour  of  the  party  on  whose  behalf  he  shall  have  been  eiasM 
shall  not  be  admissible  in  evidence  for  him,  or  any  one  claiming  u^ 
him ;  nor  shall  a  verdict  or  judgment  against  the  party  on  whose  bM^ 
shall  have  been  examined  be  admissible  in  evidence  against  him,  or  iij 
one  claiming  under  him." 

And  by  sect  27.  it  was  further  enacted,  "  That  the  name  of  every  witaes 
objected  to  as  incompetent,  on  the  ground  that  such  verdict  or  judgBM^ 
would  be  admissible  in  evidence  for  or  against  him^  shall  at  the  trial  be 
indorsed  on  the  record  or  document  bn  which  the  trial  shall  be  M  tn* 
gether  with  the  name  of  the  party  on  whose  behalf  he  was  examined,  ^ 
some  officer  of  the  court,  at  the  request  of  either  party,  and  shall  be  after- 
wards entered  on  the  record  of  the  judgment;  and  such  indorsement cr 
entry  shall  J[>e  suAcient  evidence,  that  such  witness  was  examined,  in  if 
subsequent  proceeding  in  which  the  verdict  or  judgment  shall  be  oiM 
in  evidence." 

It  may  be  stated  generally  that  stat  3  &  4  Will  4.  c  42.  s.  26.  does  oof 
render  a  man  who  was  sworn  before  the  act,  a  competent  witness  a/^ 
wards.  (6) 


(1)  BuU.  N.  P.  286.  cit  Dormer  v.  For-  (4)  Chapman  v.  Graoet,  2  Csmp.  S»  •^' 
teicue,  M.  T.  9  Geo.  2.     Willes,  S48.  n.  sed  vide  Worraa  v.  /Met,  ant^  17S5.  HJ- 

(2)  1  C.  &  P.  577.  (5)  Doe  d.    ffarrap  v.   Greet,  4  tf 

(3)  Vide  etiam  WOber  ▼.  Budd,  Exeter  N.  P.  C  198. 

Sum.  Ass.  1826,  cit.  Roscoe*8  Ev.  119.  (6)  Bame$  t.  Shiart,  I  Y.&C  H* 
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Since  tbk  statute  it  is  requisite  to  consider,  in  all  cases  of  this  nature,      Proop  bt 
**  whether  the  witness  has  a  direct  and  immediate  interest  in  the  event  of  the      Witncssu. 
suit.    For  if,  before  the  statute,  the  objection  of  an  indirect  interest  in  the  ~ 

record,  was  the  only  objection  that  could  be  raised  against  the  admissibility 
of  any  particular  witness,  the  competency  of  such  witness  will  be  now  r^ 
stored  through  the  effect  of  the  statute,  which  removes  this  indirect  interest. 
But  if,  before  the  statute,  the  witness  was  open  to  the  objection  of  a  direct 
interest  in  the  particular  suit,  as  well  as  that  of  an  indirect  interest  in  the 
record,  the  statute  appears  to  have  no  effect  in  restoring  his  competency ; 
for  although  it  removes  the  latter  species  of  interest,  the  former  still  re- 
mains behind,  and  will  consequently  produce  disqualification.**  (1) 

The  person  under  whom  a  defendant  justifies  in  trespass,  may  be  ren-  Person  under 
dered  a  competent  witness  for  the  defendant  by  indorsement  on  the  record  7^^^.^^. 
under  Stat  3  &  4  Will.  4.  c42.(2)  fies  in  trespan. 

In  'an  action  against  the  specific  legatee  of  a  chattel,  which  the  plaintiff  Executor, 
asserted  to  belong  to  him,  and  to  have  been  left  with  the  testator  only  on 
trial,  the  executor  of  the  latter  is  rendered  a  competent  witness  for  the 
plaintiff,  for  his  only  interest  in  the  event  is,  that  if  the  plaintiff  obtain  the 
value  from  the  defendant,  he  cannot  afterwards  sue  the  witness  for  it. (3) 

In  Yeonums  v.  Z^A(4),  which  was  an  action  for  the  negligent  driving  of  Competency  of 
the  defendant's  servant,  it  was  held,  that  since  stat.  3  &  4  Will.  4.  c  42.  the  serrant 
servant  was  a  competent  witness  for  the  defendant  without  a  release,  his 
name  being  indorsed  on  the  record ;  Mr.  Baron  Parke  observing,  "  I  have  Judgment  of 
no  doubt  in  this  case,  that  the  rule  ought  to  be  made  absolute,  as  I  think  p^j^^^^^ 
the  witness  was  competent  without  a  release.    The  effect  of  the  clause  in  Moiu  v.  Legh, 
the  statute  is  to  make  the  witness  competent,  where  the  only  interest  is,  that 
the  verdict  may  be  used  for  or  against  the  witness.     In  this  case  there  is  no 
interest,  except  that  the  verdict  might  be  used  against  him  in  an  action  by 
his  master,  to  shew  the  amount  of  the  damages  recovered.    I  am  clearly  of 
opinion,  that  the  effect  of  the  act  is  to  take  away  the  objection  to  the  ad- 
missibility of  the  witness  in  cases  of  this  sort,  and  that  its  operation  is  not 
restricted  to  cases,  in  which  it  was  before  impossible  to  make  the  witness 
competent  by  a  release.    The  point  was  similarly  decided  by  the  court  of 
Common  Pleas  a  few  days  ago  in  the  case  of  Bowman  v.  Willis  "(5) 

In  an  action  for  a  tailor's  bill  for  clothes  supplied  to  the  defendant's  ser- 
vant, the  servant  is  a  competent  witness  for  the  plaintiff,  if  his  name  be 
indorsed  on  the  record.  (6) 

The  plaintiff  and  defendant  are,  in  most  cases,  disqualified  on  the  ground  Plaintiff  and 
of  interest,  and  that  where  they  have  no  beneficial  interest  in  the  subject-  <i«^<^t. 
matter  of  the  action,  they  are,  in  general,  disqualified  on  the  ground  of 
liability  to  costs. 

In  Stanley  v.  JobMn(7)f  which  was  an  action  by  the  payee  against  the  Joint  maker  of 
maker  of  a  promissory  note,  a  witness  was  called  for  the  defendant,  who  on  *  promiawry 
the  voire  dire  admitted,  that  he  was  a  joint  maker  with  the  defendant  of  the 
promissory  note,  the  defendant  having  signed  it  as  his  surety.    Upon  an 

(1)  Phillipps'  Et.  79.  (4)  2  M.  &  W.  419. 

(8)   Cretvey  ▼.  Bowmany  1  M.&  Rob.  496.,        (5)  S  Bing.  N.  C.  669. 
aed  Tide  post,  Stanley  t.  Job$on,  2  ibid.  lOS.         (6)  Robinson  ▼.  Ferreday,  8  C.&  P.  752. 
Green  v.  WarhurUm^  ibid.  105.  (7)  2  M.  &  Rob.  lOtf.,  Tide  etiam  Green 

(3)  Bowman  v.  WWis^  3  Bing.  N.  C.  669.  ▼.  Warbmion,  ibid.  105. 
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not  rendered 
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Definite  in- 
terest indepen. 
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Joint  owner  in 
fee. 


Witness's 
liability  for 
costs. 

Drawer  of  an 


objection  being  made  respecting  the  competency  of  such  witness,  Mr.Jc- 
tice  Patteson  said,  '<It  is  true  tbe  witness  may  not  necessarily  be  Mkli 
the  costs  of  this  action,  in  the  event  of  the  verdict  passing  against  & 
defendant ;  but  the  question  Uy  whether  there  is  not  a  presumption  of  h 
being  so  liable  ?  I  think  the  witness  iaprimd  facie  liable  to  indemiiiff  ^ 
surety  against  the  costs,  and  that  is,  I  think,  sufficient  to  render  him  ioc» 
petent  Then  does  the  statute  get  rid  of  the  objection?  I  think  it  doe 
not  If  the  objection  were  only,  that  the  verdict  could  be  osed  in  endoft 
I  could  indorse  the  posteoy  and  so  remove  the  objection.  But  the  witncKs 
under  a  liability  quite  independent  of  this  verdict.  He  may  be  Mk  ft 
repay  the  defendant,  not  only  tbe  damages  and  costs  to  be  recoTcni 
against  the  present  defendant  by  the  verdict  and  judgment  in  this  case,  ht 
also  the  defendant's  own  costs.  I  do  not  see  how  my  indorsing  tbejMto 
can  get  rid  of  that  objection." 

IhSteufari  v.  Barnes  (I)  it  was  held,  that  a  witness  interested  ib^ 
result  of  a  suit  in  equity  is  not  made  competent  on  an  issue  directed  is  si^ 
suit  by  Stat.  S  &  4  Will.  4.  c.  42.  ss.  26,  27. ;  and  on  an  issue  to  try  tk 
validity  of  a  modus  within  a  certain  district,  an  occupier  of  lands  viii 
the  district  was  incompetent  to  prove  such  modus,  Mr.  Baron  Aldon 
observing,  ^'  The  act  of  parliament  only  removes  the  objection  where  tk 
witness  is  incompetent,  <  on  the  ground  that  the  verdict  or  judgment  in  tk 
action  on  which  it  shall  be  proposed  to  examine  him  would  be  adaa^ 
in  evidence  for  or  against  him.'  Here,  it  is  not  a  verdict  or  judgment  ^ 
would  be  used  in  evidence  for  the  witness.  It  is  the  decree  of  acooittf 
equity  which  might  be  so  used.  Neither  is  this  an  action,  but  an  issoe.  1 
think  the  statute  does  not  apply,  and  I  have  spoken  to  the  other  judges  if 
the  court  of  Exchequer,  and  they  are  of  the  same  opinion.  I  am  sbt 
inclined  to  think,  that  the  second  objection  is  a  valid  one,  the  witness  haTitf 
a  direct  interest  in  procuring  the  modus  to  be  established/' 

Stat  3  &  4  Will  4.  c.  42.  s.  26.  does  not  apply  where  the  witness  iff  i 
definite  interest  independent  of  the  use  that  may  be  made  of  the  rerdid 
Thus,  in  an  action  by  a  corporation  to  establish  an  exclusive  right  of  comivk 
a  corporator  is  not  rendered  competent  for  the  plaintiff;  disfranchisese^ 
can  alone  make  him  competent.  (2) 

A  plaintiff  claimed,  as  occupier  of  a  house,  to  be  entitled  to  the  use « 
water  from  a  certain  watering  place.  Her  sister,  who  was  called  as  a  v^ 
ness  in  support  of  the  right,  stated  on  the  voire  dire,  that  she  had  beeot 
joint  owner  in  fee  with  the  plaintiff  of  the  house  in  respect  of  which  tk 
right  was  claimed,  and  had  conveyed  her  share  to  the  plaintiff  with  the  usw 
covenant  for  title :  —  It  was  held,  that  she  was  not  a  competent  witseft 
and  that  indorsing  her  name  on  the  record  under  stat.  3  &  4  Will.  4.  c» 
s.  27.  would  not  render  her  competent.  (3) 

Where  a  witness  was  objected  to  in  an  action  on  a  guarantie,  on  tv 
ground  of  his  liability  for  costs,  he  being  the  party  primarily  liable:-" 
was  held,  that  the  case  was  not  within  the  statute.  (4) 

Stat.  3  &  4  Will.  4.  c.  42.  s.  26.  does  not  make  the  drawer  of  an  accoin- 


(1)  1  M.  &  Rob.  472.  (3)  Steers  v.  Carward^ne,  8  C  &  PJ^J 

(2)  Godmanchester {Bailiffs of)  v.  PliiOips,  (4)  BraWiwaU  v.  Cokmtm,  M^,*^ 
4  A.  &  £.  550.,  vide  etiam  Walker  v.  Mas-  Spring  Ass.  1834,  cit  Harri*«'s  W**' 
tersout  1  Armstrong  &  Macartney  ( Irish),  36.  1047. 
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modation  bill  a  oodipetent  witness  for  the  defendant  in  an  action  by  the      Proof  by 
indorsee  against  the  acceptor — the  defendant,  therefore,  cannot  examine        «»«««■»• 


him  without  a  release.  ( I )  accommodation 

The  acceptor  of  a  bill  of  exchange  is  not  a  competent  witness  for  the  ^^U* 
defendant^  where  the  defence  is,  that  the  goods  for  the  price  of  which  the  4.^P*°'  ^^ 
action  is  brought,  w^re  sent  by  plaintiff  to  defendant  as  payment  of  wit-  ^' 

ness's  acceptance,  and  he  cannot  be  rendered  competent  by  indorsing  his 
name  on  the  record.  (2) 

In  an  action  by  the  assignees  of  a  bankrupt,  for  money  had  and  received  SherifTs officer. 
against  a  sheriff,  who  has  sold  the  goods  of  the  bankrupt  under  an  exe- 
cution, and  paid  over  the  proceeds  after  notice  of  an  alleged  act  of  bank- 
ruptcy, the  sheriffs  officer  who  acted  in  the  execution  (if  he  had  given  the 
usual  indemnity  bond  to  the  sheriff)  is  not  a  competent  witness  for  the 
defendant,  under  stat  3  &  4  Will.  4.  c.  42.  s.  26.(3) 

In  a  suit  by  the  assignee  under  the  Insolvent  Debtors'  Act,  to  recover  Creditor  of  an 
some  property  for  the  benefit  of  the  estate,  a  creditor  of  the  insolvent  is  not  '"«>^v««»^ 
a  competent  witness  on  behalf  of  the  plaintiff,  and  he  is  not  rendered  com- 
petent by  Stat  3  &  4  Will.  4.  c  42.  ss.  26  &  27.  (4) 

In  an  action  on  the  case  for  injuring  the  plaintiff's  wall  by  digging  a  Workmen  in 
cellar  near  it,  the  workman  who  dug  it,  is  not  made  a  competent  witness  for  ^**®"*  of  tort 
the  defendant  by  stat.  3  &  4  Will.  4.  c  42.  s.  26.,  and  therefore  must  be 
released  by  the  defendant  before  he  can  be  examined.  (5) 

And  in  an  action  against  a  carrier  for  negligence  in  carrying  a  parcel,  Carrier's  scr- 
the  carrier's  servant  is  not  made  a  competent  witness  for  the  defendant  ^^^ 
by  stat  3  &  4  Will.  4.  c.  42.  s.  26.,  and  cannot  be  examined  without  a 
release.  (6) 

In  an  action  for  damage  done  to  the  plaintiff's  horse  and  cart,  by  the  Where  wit- 
negligent  driving  of  the  defendant's  servant,  the  plaintiffs  servant,  who  was  f^^**^^^^' 
driving  his  cart  at  the  time  of  the  accident,  was  held  not  to  be  a  competent  will  be  rejected. 
witness  for  the  plaintiff  without  a  release ;  and  that  stat.  3  &  4  Will.  4.  c  42. 
s.  26.  had  made  no  alteration  in  the  law  on  this  point,  because  the  statute 
only  rendered  competent  those  persons  for  or  against  whom  the  verdict  or 
judgment  would  be  evidence ;  but  if  the  witness  state,  what  he  was  ex- 
pected to  state,  and  should  be  believed,  there  never  could  be  any  action 
against  him.  (7) 

In  an  action  by  A.  against  B.  for  use  and  occupation,  C,  who  was  called 
as  a  witness  for  the  plaintiff,  stated  that  A.  had  let  the  premises  to  him,  and 
that  his  (C.'s)  tenancy  was  still  undetermined.  It  was  proposed  on  the 
part  of  the  plaintiff  to  ask  C.  whether  he  had  not  let  the  defendant  into 
possession :  —  But  it  was  held,  that  this  could  not  be  asked  unless  C.  were 
released  by  A.,  and  that  stat  3  &  4  Will.  4.  c.  42.  ss.  26,  27.  did  not  apply 
to  the  case,  because  the  witness  had  a  direct  interest  in  the  event  of  the 
suit ;  for,  as  observed  by  Lord  Denman,  <*  if  the  plaintiffs  succeed  in 
getting  the  amount  they  now  claim  from  the  defendant,  that  will  put  an 
end  to  their  claim  for  rent  for  the  time  they  now  seek  to  recover  for. 

(1 )  Burgtu  v.  CuUiOy  6  C.  &  P.  288.     1  (4)  Holden  y.  Heam,  1  Bear.  445. 
M.  &  Rob.  315.  (5)  Mitchen  v.  Hunt,  6  C.  &  P.  351. 

(2)  SuUivan  v.  SiephenSf  1  ArmstroDg  &  (6)  HaningUm  v.  CatwelL,  ibid.  353. 
Macartney  (Iriali),  75.  (7)  HardUng  v.  Ckhkyt  ibid.  664. 

(S)   Groom  v.  Bradley,  8  C.  &  P.  500. 
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The  witnesfly  therefore,  has  a  direct  interest  that,  the  money  dioiiU  k 
Obtained  from  the  defendant  (1) 
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XIII.  Privileged  CammtmiaUions, 

L  Husband  and  Wtfe. 

Mr.  Justice  Buller(2)  states,  "That  husband  and  wife (3)  camiotk 
admitted  to  be  witness  for  each  other,  because  their  interests  areabaobldj 
the  same ;  nor  against  each  other,  because  contrary  to  the  l^al  polkji' 
marriage;'*(4) 

"  It  has  been  resolved,"  says  Lord  Coke,  '<  that  a  wife  cannot  be  produd 
either  against  or  for  her  husband,  quia  sunt  du€e  aninuB  in  came  wM^ai 
might  be  a  cause  of  implacable  discord  and  dissension  between  them;''  i 
fact,  the  risk  of  an  occasional  failure  of  justice  has  been  r^arded  as  vir 
weighed  by  the  necessity  of  protecting  the  confidence  of  domestic  li&(i,i 
Thus,  in  an  action  brought  by  a  woman  as  a  feme  sole,  the  defeodtf 
cannot  call  the  plaintiff's  husband  to  prove  her  married,  and  thereby  to 
nonsuit  her.  (6) 

A  wife  is  an  incompetent  witness  against  her  husband,  althoogii  ^ 
marriage  took  place  after  the  wife  was  served  with  a  subpcena  to  ^ 
evidence  in  the  suit.  (7) 

The  same  rule  prevails  in  civil  as  in  criminal  proceedings,  vii.  tfas 
the  interest  of  the  husband  must,  in  order  to  disqualify  the  wife,  he  tok^ 
and  certain ;  the  mere  expectation  and  hope  on  her  part  of  benefiting  her 
husband,  when  she  gives  evidence  against  an  accomplice  of  the  busbnii 
(the  latter  having  been  convicted),  will  not  destroy  her  competenej.(8) 

It  is  a  legal  principle,  "  that  parties  being  in  a  state  of  illicit  intercoiB* 
cannot  avail  themselves  of  the  benefits  and  protection  which  reBaltfnD^ 
lawful  marriage ;  consequently,  a  woman  is  not  incompetent  from  p^ 
evidence  in  any  legal  proceeding  for  a  party  to  whom  she  is  unmarried,  li^ 
by  whom  she  has  always  been  held  out  to  the  world  as  his  wife;  because  it 
would  be  improper  to  exclude  competent  testimony  in  consequeDce  of  tk 
misrepresentation  of  an  individual  (9),  for  nothing  but  a  '  l^al  maxriige 
can  constitute  the  relation  of  husband  and  wife."  Thus,  a  man  who  itf 
been  married  may  be  a  witness  to  prove  such  marriage  illegal  (10) 

Persons  who  cohabit  as  man  and  wife  after  a  marriage  de  fadb^  ^ 
posed  by  both  to  be  a  good  marriage  in  law,  may,  afler  the  marriage  t 


(1)  Hodwn  y.  Marshail,  7  C&P.  16. 

(2)  N.  P.  286.  (a.) 

(S)   Vide  ant^,  709.  tit  Baron  and  Feme. 

(4)  Vide  etiam  Sedgwick  y.  Waikhu,  1 
Ves.  jim.  49.  Rex.v,  Ctimger  (Inhab,  of), 
2  T.  R.  263.  Davit  y.  Dinwoody,  4  T.  R. 
678.     Rex  y.  Serjeant^  R.  &  M.  352. 

(5)  Co.  Litt.  6.(b.),  et  vide  per  Lord  £U 
borough  in  Rex  y.  Luffe,  8  East,  202. 

(6)  Bentky  y.  Cook,  cit  Rex  v.  CUmger 
(Inhab.  of),2T.  R.  265.  269.,  vide  etiam 
Colvin  y.  Eraser,  2  Hagg.  277.     Jourdaine  v. 


Lefevre,  1  E«p.  N.  P.  C  667.    Ikk^-^ 
son,  Str.  568.    P«- Lord  Eldonini<2to' 
y.  Anspach  {Margravine  of),  15  Ves.  16i 
'     <7)  Pedfcyy.  fTeBeafcy,  3  C  A  P.  ^ 

(8)  Rex  y.  Rudd,  Leach,  C.  C.  135- 

(9)  BaUhews  V.  GaUndo,  4  Biflg.  6'<\/ 
C&P. 238.  IM.  &P.465.  Ba^-j^ 
Leach,  C.C.  245.  Maee  r.CaddlyCa^f' 
sed  yide  Cbmp6«fl  y.  TWeai&w,  1 1^  p> 

(10)  SUuukn  y.  Stmukn,  VesU's  X^-^' 
45.  Rex  y.  Rramleg  (Inhak  (/>«^'*' 
331.  «. 
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found  to  be  a  nullity,  give  in  evidence,  in  a  court  of  justice^  statements  made      PaooF  vr 
by  each  other  during  the  cohabitation.  ( 1 )  Wggii«««a. 

Therefore  a  woman  who  was  married  to  a  man,  but  whose  marriage  to 
him  b  void  by  reason  of  her  having  a  former  husband  living,  who  had  been 
supposed  dead,  may  be  examined  against  him  to  prove  any  declarations  he 
made,  while  she  lived  with  him  as  his  wife.  (2)  So,  likewise,  on  an  appeal 
against  the  removal  of  a  woman  as  the  widow  of  A.  B.  deceased,  primd 
Jacie  evidence  of  the  marriage  having  been  produced  on  the  part  of  the  re- 
spondentfly  the  court  of  King's  Bench  determined,  that  the  woman  was  a 
competent  witness  on  the  part  of  the  appellants,  to  disprove  the  marriage.  (3) 

A  husband  is  incompetent  to  give  evidence  in  support  of  the  interest  of  Incompetency 
his  wife,  who  takes  a  reversion  in  fee,  in  the  property  in  dispute.  (4)    The  <>f  *»"«*>|^d  ^ 
wife  of  the  bail  of  a  defendant,  is  an  incompetent  witness  for  the  dc-  in  support  of 
fendant  (5) ;  the  wife  of  a  bankrupt  cannot  be  examined  to  prove  his  bank-  *^e  interest  of 
Tuptcy  (6);  and  this  principle  equally  applies,  when  the  wife  is  substantially 
the  plaintiff  in  the  suit :  thus,  in  an  action  brought  by  the  executrix  of  a 
surviving  trustee  under  a  marriage  settlement,  to  recover  back  the  value  of 
certain  goods,  which  had  been  sold  by  the  defendant  as  sheriff,  under  an 
execution  against  the  husband  of  the  cestuique  trusty  the  husband  was  not 
admitted  to  prove,  on  the  part  of  the  plaintiff,  that  the  goods  had  been  con- 
Tcyed  in  trust  to  the  plaintiff  for  the  separate  use  of  his  (the  witness's)  wife, 
for  the  wife  was  substantially  the  plaintiff  in  the  suit.  (7) 

*^  It  is  a  rule  founded  in  decency,  morality,  and  policy,  that  husband  and  Sexual  inter- 
wife  shall  not  be  allowed  to  say,  after  marriage,  that  they  have  had  no  con-  ^^^"^' 
nection,  and  therefore,  that  the  offspring  is  spurious,  more  especially  the 
mother,  who  is  the  offending  party."  The  incompetency  of  married  people 
to  prove  non  access  (8),  has  occasionally  been  rested  on  the  grounds  of 
necessity  or  of  interest,  which  grounds,  however,  will  not  support  all  the 
authorities.  The  wife  seems  to  be  competent  to  prove  access,  where  no 
question  of  interest  is  involved;  and  it  would  seem,  that,  in  such  a  case,  her 
statements  as  to  non  access  might  be  used  to  contradict  her.  (9) 

Where  a  man  or  wife  are  divorced  by  act  of  parliament,  a  wife  is  not  Conversations 
competent  to  prove  a  contract  made  by  her  husband  previous  to  the  di-  between  hus- 
vorce,  because,  the  confidence  between  a  man  and  wife  should  be  kept  for  ^       a    ife* 
ever  inviolable  (10);  and,  in  ScJioley  v.  Goodman  (}\)  it  seems,  the  court  divoroed. 
of  Common  Pleas  doubted,  whether  the  declarations  of  a  wife  having  a 

(1)  WdU  y.  Fletcher,  5  C.  &  P.  12.     a  C.         (8)  Rex  ▼.  Rook,  1  Wils.  340. 

nom.  WdU  v.  Fisher,  1  M.  &  Rob.  99.  (9)   Goodright  d.  Steveiu  ▼.  Mots,  Cowp. 

(2)  Ibid.  592.     Rex  ▼.  Luffe,  8  East,  203.     Rex  ▼. 
(S)  RexY.  Brandey^Inhdb.  of),6  T.  R.  330.     Rook,  1  WiJs.  340.     Rex  v.  Kea  (Inhab.  of). 

Rex  V.  St  Peter\  Burr.  S.  C.  25.    Fhillipps*  1 1  East,  132.     Pendrell  v.  PendreO,  Str.  925. 

Ev.  173.     In   one   instance  Lord  Kenyon  Bull.  N.  P.  287.  (a.)     Rex  v.  Serjeant,  R. 

refused  to  admit  a  woman  to  be  examined  as  &  M.  354.     Rex  y.  Sourton  (Ijihab,  of),  5 

a  witness  for  a  prisoner  cliarged  with  forgery,  A.  &  £.  ]  80.     Pbillipps'  Ey.  169. 
who  bad  himself  in  court  represented  her  to        (10)  Per   Lord   AWanley   in  Monroe  t. 

be  his  wife,  but  denied  the  marriage  on  JMleton,  Peake*s  Add.  Cas.  219.  Per  Lord 

hearing  the  objection  taken  to  her  compe-  EUenborough  in  Aveson  y.  Kinnadrd  (Lord), 

tency.    2  Stark.  Ev.  403.  oit.  by  Richards  6  East,  192.,  yide  etiam  Schoiey  v.  Goodman, 

B,  m  CampbeU  y,  Twemlow,  I  Price,  ^l.  1   Bing.  349.     Hodgkinson    y.    Fletcher,  4 

(4)  Hcifidd  y.  Thorp,  5  B.  &  A.  589.  Camp.  70. 

(5)  Cornish  y.  Pugh,  8D.kR.65,  (11)1  Ring.  349.     8  Moore,  350.     1  C. 

(6)  Exp.  James,  1  P.  Wms.  61 1.  &  P.  36. 

(7)  DaoU  y.    Dinwoodg,  4  T.  R.   678. 
Holdfast  d.  Anstey  y.  Dowsing,  Str.  1253. 
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Pkoof  bt       separate  maintenance  were  admissible   to  shew>  that  she  was  UviDg  ii 

WirHKMM.      adultery,  (1  J 

Widow  of  a  But  whether  the  widow  of  a  deceased  person  b  competent  to  prove  f«t 

husband.  defendant  an  admission  by  her  husband  in  an  action  brought  by  her }» 

band's  executors,  is  a  vexata  quesHo.  In  JBeveridge  v.  Minier  (2)  LoidTei- 

terden  received  such  evidence;  but  in  Doher  v.  i?a£fer(3)  Chief  Jnstift 

Best  rejected  such  evidence.  (4) 

Upon  abstract  principles  of  justice  it  seems,  that  the  role  which  exdads 
a  violation  of  nuptial  confidence  ought  not  to  be  extended  beyond  tkne 
cases,  in  which  the  wife  and  husband  were  the  only  parties :  in  Hymfkn/i 
V.  Boyce  (5)  a  wife's  declarations  during  coverture  were  received  in  i  sob 
brought  by  her  administratrix  against  her  husband. 

Under  excepted  circumstances,  the  evidence  of  husband  or  wife  is  adnk- 

sible  against  the  other ;  and  it  is  a  general  rule,  that  if  the  evidence  i 

husband  or  wife  be  admissible  against  the  other,  it  is  likewise  admiasibkiB 

the  other's  favour.  (6)    Thus,  where  the  defence  is  the  adultery  of  tfaeii£^ 

a  statement  made  by  her  confessing  her  adultery,  which  statement  n 

made  immediately  previous  to  her  husband  turning  her  out  of  doon^  isa^ 

missible  in  evidence  on  the  part  of  the  husband ;  and  so  are  letters  fiwi 

difierent  men  found  by  him  at  that  time  in  her  writing-desk.  (7) 

Wife  admia-  It  seems  that  a  wife  is  admissible  evidence  against  her  husband,  if  he  gift 

sible  as  eia-        jjjg  consent  to  her  being  examined  as  a  witness,  under  the  principle^  tiiJ 

consent  of  bus-  ^^^D  there  is  no  violation  of  confidence.     Thus,  in  Pedley  ▼.  WeUakni^] 

band.  Chief  Justice  Best  said,  he  would  receive  the  evidence  of  the  defendm^ 

wife,  if  the  defendant  had  consented,  but  the  defendant  refused  his  ocnseii 
But  in  Basher  v.  Dixie  {Sir  Woohton)(9)  Lord  Hardwicke  would  Ml 
suffer  a  woman  to  be  a  witness  though  her  husband  consented. 

Mr.  Phillipps  observes  (10),  "  Although  the  husband  and  wife  are  not  al- 
lowed to  be  witnesses  against  each  other,  where  either  is  interested  in  ik 
event  of  a  proceeding,  whether  civil  or  criminal,  it  seems,  that  in  coliatoal 
proceedings,  not  immediately  affecting  their  mutual  interests,  their  evideiitt 
is  receivable,  notwithstanding  it  may  tend  to  criminate  each  otber^  tfd 
notwithstanding  the  testimony  of  the  one,  contradicts  that  of  the  other,  ff 
subjects  the  other  to  a  legal  demand;*'  because  such  evidence  indacesDO 
breach  of  that  confidence  between  married  persons  which  ought  to  be  beid 
sacred. 

Declarations  of  the  parties  which  are  in  the  nature  of  facts  are  adoB- 
sible,  because  in  such  cases  the  presumptions  which  are  made  are  not  fooofie^ 
on  the  credit  of  the  party  but  of  the  fact ;  and  the  objection  on  the  score  oi 
policy  is  out  of  the  question.  Thus,  the  declaration  of  the  wife  at  the  tiiK 
of  effecting  a  policy  on  her  life,  of  the  bad  state  of  her  health,  is  endence 
against  her  husband.  So  a  declaration  by  the  wife  at  the  time  of  leavs^ 
her  husband's  house,  that  she  fled  through  fear  of  violence,  is  evidence 


Collateral  pro- 
ceedings. 


Declarations  in 
the  nature  of 
facts. 


(1)  Vide  Hod^kinson  v.  Fleteherf  4  Camp. 
70.     PhUlipps'  Ev.  168. 

(2)  1  C.  &  P.  364. 

(3)  R.  &  M.  198.     2  Bing.  479. 

(4)  Vide  ctiam  Aveson  v.  Kinnaird  (^Lord\ 
6  East,  192. 

(5)  1  M.  &  Rob.  140. 

(6)  Per  Abbott  C.  J.  in  Rex  v.  Serjeant, 
R.  &  M.  354. 


(7)   roZfam  V.  Grsen,  1  C  &  P.  621.  ^ 


26. 


(8)  3  ibid.  558. 

(9)  R.  T.  H.  264.  ,, 

(10)  Ev.  162.,  vide  Rex  r.  Bi^A»d{»- 
hab.  of),  2  B.  &  Ad.  6S9.  Henmn^'P^ 
son,  5  Bing.  183.  and  cases  therein  citti 
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against  the  husband.  (1)    The  interest  of  the  husband  must,  as  preTiously      Proof  bt 
observed,  to  disqualify  the  wife,  be  vested  and  certain ;  the  mere  expect-      WirxissKg. 
ationand  hope  on  her  part  of  benefiting  her  husband,  will  not  cause,  incom- 
petency ;  and  the  party  to  whom  the  testimony  of  the  wife  is  essential,  • 
has  a  legal  interest  in  her  evidenqe. 

A  wife  may  be  a  witness  in  an  action  between  third  persons,  not  imme*  Action  between 
diately  affecting  the  interest  of  the  husband,  though  her  evidence  may  ****"*  persons, 
possibly  expose  him  to  a  legal  demand ;,  as,  in  an  action  between  third 
persons  for  goods  sold  and  delivered,  to  prove  that  the  goods  had  been  sold, 
not  on  the  credit  of  the  defendant,  but  on  her  husband's  credit  (2) 

Though  a  husband  will  not  in  general  be  bound  by  any  admissions,  made  Admissions  by 
by  his  wife,  even  where  he  is  suing  injure  uxoris  (3),  yet,  where  a  husband  ^  nf^of^J^g 
permits  his  wife  to  aet  for  him  in  any  department  or  business,  her  admis^  husband, 
sions  or  ackuowledgments  are  evidence  to  charge  the  husband  (4)  ;  although 
they  may  have  the  effect  of  taking  a  caso  out  of  the  Statute  of  Limitations.  (5) 
Admissions  made  by  the  defendant's  wife>  who  served  in  her  husband's  shop> 
and  conducted  his  business  in  his  absence,  may  be  given  in  evidence  against 
her  husband,  on  an  application  to  pay  for  goods  sold  and  delivered  at  the 
shop.  (6) 

The  declarations  of  a  married  woman  during  coverture,  of  the  non  pay-  Admissions 
meat  of  money  lent  to  her  before  marriage,  are  admissible  in  evidence  for  ^'^''^^^i'''^- 
the  plaintiff  iu  an  action  brought  against  her  husband  as  her  administrator.  (7) 

In  an  action  brought  by  the  husband  and  wife  for  a  debt  due  to  the  wife 
dum  sola,  any  admission  respecting  it  made  by  the  wife  after  marriage,  is. 
inadmissible  as  against  her  husband.  (8) 


2.  Arbitrators,  Arbitrators. 

An  arbitrator  cannot  be  compelled  to  give  evidence  in  a  cause  relative  Arbitrators 
to  matters  that  occurred  bafore  him  during  the  arbitration.  (9)  ^\^  to  gwT" 

Where  a  cause  has  been  referred,  and  the  arbitrator,  upon  inspection  evidence, 
of  the  plaintiff's  books  and  examination  of  the  parties,  finds,  in  an  action  for 
malicious  prosecution,  that  the  plaintiff  had  no  cause  of  action,  the  arbit]:i^tor 
cannot  be  called  as  a  witness  to  establish  such  facts.  (10) 

An  arbitrator  may  be  called  to  prove>  what  matters  were  claimed  before  Arbitrator  can 
him  on  a  reference.  (11)  ^X'^^^L 

^      ^  matters  were 

.claimed  before 

(1)  Ave$tm  ▼.   Kimudrd  {Lord},  6  East,  (5)  Palethorp  x,  FwmUh,  2  Esp.  N.  P.  C.    him  on  a  re- 
IPS.     2  Stark.  Ev.  403.,  vide  anti,  26.  511.  n.      Gregory  v.  Parker,  I  Camp.  395.        ference. 

(2)  WilUams  v.  Johnson,  Str.  504.      Bull.  (6)   Oifford  v.  Bwton,  8  Moore,  16.     I 
N.  P.  287.  (a.)  Bing.  199.,  vide  anti,  709.,  tit  Baron  and 

(3)  Alban  v.  PHichett,  6  T.  H.  680.     HaU  FkmeI 

V.  ffm,  Str.  1094.     Denn  v.  White,  7  T.R.         (7)  Humphreyt  v.  Boyee,   1  M.  &  Rob. 

112.      Anon,   Str.  527.      WrotteOey  y,  Ben-  140. 

dish,  3  P.  Wms.  238.  (8)  Kdly  v.  SmaU,  2  Esp.  N.  P.  C.  716. 

(4)  Emerson  v.  Bionden,  1  Esp.  N.  P.  C.  Respecting  declarations  of  husband  and  wife 
142.     Anderson  v.  Sanderson,  2  Stark.  204.  in  cases  of  pedigree,  vide  anti,  1596. 
HoU*s  N.  P.  C.  591.,  vide  etiam  Hodgkinson         (9)  Johnson  v.  Dmrant,  4  C.  &  P.  327.     2 
V.  FItteher,  4  Camp.  70.      Carey  r.  Adhins,  B.  &  Ad.  925. 

ibid.  92.     P^tty  ▼.  Anderson,  3  Bing.   170.  (10)  Habershon  ▼.  Tnby,  3  Esp.  N.  P.  C. 

Barlow   T.  Biiwp,  1  East,  432.      Catss  y.  38.     Peake*8  Add.  Cas.  181. 

Davis,  1  Camp.  485.  Barker  v.  Wray,  2  Russ.  (11)  Martin  ▼.  Thornton,  4  Esp.  N.  P.  C. 

70.     Bull.  N.  P.  287.  (a.)     Pbillipps'  Ev.  181. 

408.,  vide  anti,  709.  tit.  Baron  and  Fcvc. 

5v 
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Fftoor  BT  Matters  are  as  adverse  before  an  arbitrator,  as  before  any  other  tii- 

BfKMSKs.     imm^  ^2^ .  because,  the  essence  of  an  offer  of  compromise  is,  that  the  putj 

Matters  eome     making  that  offer  is  willing  to  submit  to  a  sacrifice,  and  to  make  &  coi- 

foreubitraton:  ^^^^^^  *  ^^  ^^  Kenyon  in  Slack  r.Buchanmm  (2)  sud,  he  should  reoem 

such  admissions  before  an  arbitrator,  as  a  party  would  be  oompdled  to  mke 
by  a  bill  of  dtscoyery. 


CouNsxL.  3.  CounseL 

FrofeMional  Communications  made  to  counsel  in  their  professional  character,  M 

ti^stooounsel  ^^^^^^  ^^®  ^^  applicable  to  confidential  communications :  thus, a  putj 
are  privUeged.    will  not  be  allowed  to  go  into  evidence  of  the  time  when  the  counsel  fo 

the  opposite  party  was  retained,  either  by  calling  the  counsel's  cM» « 

otherwise*  (3) 
A  barrister  cannot  be  called  as  a  witness  to  prove,  what  was  stated  by  Us' 

on  a  motion  before  the  court  (4<);   but  it  b  at  the  option  of  acoiuMKi 

relate,  what  was  stated  by  him  in  making  a  motion  before  the  court;  Ben- 

ingly,  because  it  is  not  on  the  ground  of  confidence,  but  of  protection  io^ 

situation.  (5) 
Counwlper.         In  Sparke  v*  Middleton  (Sir  Hugh)  (6)  the  counsel  for  the  defemte 
iTrol^d^oath?   ^^  called  by  the  plaintiff,  and  allowed  to  take  a  special  oath ;  and  in  equtj. 

a  party  has  been  obliged  to  produce  cases  submitted  for  the  opinias  d 

counsel,  but  not  the  opinions  thereon.  (7) 


ATTOaXXTS. 

Privileged 
communica- 
tions. 


.  4.  Attorneys. 

Communications  made  on  the  faith  of  that  professional  confidence,  vbick 
a  client  reposes  in  his  counsel,  attorney,  or  solicitor,  are  not  allowed  to  fv 
revealed  in  a  court  of  justice  to  the  prejudice  of  the  client,  and  theycauHi 
be  revealed  at  any  time,  or  in  any  proceeding,  and  this,  notwithstanding  tlie 
relation  of  attorney  and  client  has  ceased. 

This  is  the  privilege  of  the  client,  and  is  founded  on  the  policy  of  t&e 
law,  which  will  not  permit  a  person  to  betray  a  secret  that  the  law  h» 
entrusted  to  him,  because,  to  allow  such  an  examination,  would  be  i 
manifest  hindrance  to  all  society,  commerce,  and  conversation.  (8) 

This  privilege  of  professional  confidence  is  not  confined  to  cases  in  vintf 
a  suit  is  in  contemplation,  but  extends  to  all  cases,  where  a  conmianicatioo 
is  made  to  an  attorney  as  such.  (9) 

If  an  attorney  be  desirous  of  betraying  his  trust,  he  will  be  restrains 


(1 )  Doe  V.  Evant,  3  C.  &  P.  220.  Gregory 
V.  Howard,  3  Esp.  N.  P.  C.  113. 

(2)  Peake*8  N.  P.  C.  7.  Gregory  T. 
Howard,  3  Esp.  N.  P.  C.  113.  Humpeony. 
Austen,  2  D.  &  R.  358. 

(3)  Foote  V.  Hayne,  1  C.  &  P.  545.  R. 
&M.  165. 

(4)  Curry  t.  WaHer,  1  Esp.  N.  P.  C.  456. 
&  C.  not  a  P.  1  B.  &  P.  525. 

(5)  EUii  V.  Saltau,  cit  Johnson  v.  £>urant, 
4  C.  &  P.  327.  Haber$hon  y.  Troby,  3  Esp. 
jf.  P.  C.  38. 

(6)  1  Keb.  505. 


(7)  Prestony.  Carr  (KuyM),  lY.*X 
175.  - 

(8)  Vide  anii,  418.  tit  ArtoMti.  »* 
N.  P.  284.  (a.)  JFUson  ▼.  Radaa,  4  T.  B- 
759.   Sandfordy.Kensinyton,iyea.jtto.l^ 

(9)  Per  Lord  Chancellor  Bnwgh«»  o 
Greenmgh  v.  Gashdl,  ante,  418.  tit  Anj^ 
NKY.  Clark  V.  Oarh,  1  M.  &  Bob.  5.  f' 
Lord  EUenborough  in  Gainsfari  ▼•  ^ 
mar,  2  Camp.  10.  Cobden  v.  KowWcJ,  4  T> 
431.  Wilson  T.  RastaO,  ibid  753.,  et  «* 
Cuts  V.  Pickering,  I  Vent.  197. 
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from  such  an  act,  by  the  court  (1) ;  and  a  court  of  equity  has  ordered  sutjh      P»oop  bt 
matter  to  be  expunged  (2)  WiTwaiw. 


The  protection  afforded  to  professional  confidence,  applies  not  only  to  Attorney  of 
the  professional  advisers  of  the  parties  to  a  suit,  but  also  to  the  professional  '^'^^  ^ 
advisers  of  strangers  to  the  suit  (3) 

A  person  who  acts  as  interpreter  (4),  or  agent  (5),   as  the  organ  of  Verbal  com- 
communication  between  an  attorney  and  his  client,  stands  precisely  in  the  iiAini<»tioii8. 
same  situation  as  the  attorney  himself;  he  is  considered  as  the  organ  of  the 
attorney,  and  is  imder  the  same  condition  of  secrecy :  an  attorney's  clerk 
cannot  be  called  to  prove  a  confidential  communication.  (6) 

An  attorney  cannot  give  parol  evidence  of  deeds  which  have  been  en-  Froductioii  of 
trusted  to  him ;  so  neither  can  he  furnish  a  copy ;  neither  ought  he  to  ^®^* 
communicate  to  others  what  was  deposited  with  him  in  confidence,  whether 
it  be  a  written  or  verbal  communication.     And  if  a  deed,  deposited  confi- 
^  dentially  with  an  attorney,  have  been  obtained  from  him  for  the  purpose  of 
being  produced  in  evidence  by  another  witness,  it-  cannot  be  received.  (7) 

The  attorney  of  a  stranger  to  the  cause  cannot  produce  a  case  with  the  Opinion  of 
opinion  of  counsel,  which  he  holds  confidentially  for  his  client  (8)    The  <»"°^1* 
solicitor  of  one  of  the  parties  to  a  deed  of  composition,  is  not  compellable  Tide-deeds. 
to  produce  it  an  action  between  strangers.  (9)    But  where,  by  an  order 
of  the  court  of  Chancery,  made  in  a  suit  between  a  lessor  and  a  lessee, 
a  lease  was  deposited  in  the  hands  of  the  lessor  s  attorney,  the  lessee 
being  at  liberty  to  inspect  the  same :  —  It  was  held,  in  an  action  of  eject- 
ment  brought  by  the  lessee  against  the  tenant  in  possession,  that  the 
attorney  of  the  lessor  was  bound  to  produce  the  lease,  it  not  being  part  of 
the  lessor's  title.  (10) 

An  attorney  is  not  compellable  to  state,  whether  a  document  shewn  to 
him  by  his  client  in  the  (bourse  of  a  professional  interview,  was  in  the  same 
state  as  when  produced  on  the  trial ;  as,  for  example,  whether  it  was  then 

stamped  or  not  (1 1) 

If  an  attorney  be  called  upon  to  produce  deeds  or  papers  belonging  to  Inspection  of 
hi8  client,  who  is  not  a  party  to  the  suit,  the  court  will  inspect  the  docu-  ?®?^  ^y  ***® 
ments,  and  decide  upon  their  admissibility  upon  analogous  principles  to 
those,  under  which  a  witness  objecting  to  the  production  of  his  own  title- 
deeds  is  protected.  (12) 

(1)  Petrie't  cote,  cit.  4  T.  R,  759.  Sand-        (10)  Doed.  Courtaa  v.  TTumas,  9  B.  &  C. 
ford  V.  Jiemington,  2  Ves.  jun.  189.  288. 

(2)  Ibid.  (11)  Wheaaejf  t.  WtBiamt,  I  M.  &  W.533. 

(3)  Bex  r.  Withert,  2  Camp.  578.  It  was  said  by  Lord  Abinger  «  that  the  case 

(4)  Du  Barri  V,  Livette,  Peake's  N.  P.  C.  in  Bull.  N.  P.  284.  must  apply  to  a  case 
108.  recog.  4  T.  R.  756.  where  the  attorney  has  his  knowledge  inde- 

(5)  Pdrkitu  V.  Hawkshaw^  2  Stark.  239.  pendently  of  any  communication  from  the 
381.  As  to  executors  of  attorney,  Fenwieh  client;  **  »*  and  that  if  a  document  be  ex- 
▼.  Jteed,  I  Meriv.  114.  hibited  to  the  attorney  in  pursuance  of  a 

(6)  Taylor  V.  For$terf2C.  &  P.  195.  Rex  confidential  consultation  with  his  client,  all 
V.  BoddingUm  (  Upper),  8  D.  &  K.  732.  that  appears  on  the  face  of  such  document 

(  7 )  Per  Bay  ley  J.  in  Fieher  v.  Heming^  Lei-    is  a  part  of  the  communication.  ** 
cester  Lent  Ass.  1809.     Brard  v.  Acherman,         (12)  Copdandr,  WatU,  1  Stark.  95.  flaip- 

5  Esp.  N.  P.  C.  1 19.    Bate  v.  Kineeyj  1  C.  M.     Jdn*  ▼.  Howard^  R.  &  M.  64.     Laing  ▼.  Bar- 

6  R.  42.   Bothomleg  v.  Usbome,  Pcake's  Add.     dag,  3  Surk.  38.    Bateson  v.  Harttink,  4  Esp. 
Cas.  101.     a»*v.  ^eam,  IM.  &Rob.  201.     N.  P.  C.  43.     Pearson  y.  Fletcher,  5 'ib\d,90, 

(8)  Rex  V.  WoodUy,  1  M.  &  Rob.  390.,  Corsen  v.  Dvhoie,  Holt's  N.  P.  C.  239. 
vide  Ditcher  v.  KenHek,  1  C.  &  P.  161.  Cohen  v.  Templar,  2  Surk.  260.     Nixon  t. 

(9)  Harris  v.  i/ifl,  3  Stark.  140.  Mayoh,  1  M.  &  Rob.  76.,  vide  ante,  1713. 
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The  result  of  the  authoritieft  respecting  privileged  commanicaitionij 
to  be  embodied  in  the  following  judgment  of  Mr.  Baron  Alderson  in  Tm- 
quand  v.  Ehiffki(l),  where  the  learned  baron  said,  ^  The  rule  seems  to iie 
correlative  with  that,  which  governs  the  summary  jurisdiction  of  theoonti 
over  attorneys.  In  Exparte  Aitkin  (2)  that  rule  is  laid  down  thia:- 
**  Where  an  attorney  is  employed  in  a  matter  wholly  unconnected  withUi 
professional  character,  the  court  will  not  interfere  in  a  summary  wa?  to 
compel  him  to  execute  faithfully  the  trust  reposed  in  him.  But  where  &e 
employment  is  so  connected  with  his  professional  character,  as  to  aSaii  t 
presumption  that  his  character  formed  the  ground  of  his  employmeot  bf 
the  client,  there  the  court  will  exercise  this  jurisdiction."  So,  where  tk 
communication  made,  relates  to  a  circumstance  so  connected  with  the» 
ployment  as  an  attorney,  that  the  character  formed  the  ground  oftk 
communication,  it  is  privileged  from  disclosure." 

When  a  deed  or  other  paper  is  entrusted  to  an  attorney  by  two  pen« 
the  attorney  must,  as  against  strangers,  keep  it  according  to  thenatiiRfl' 
his  original  employment,  and  subject  to  persons  by  whom  he  is  employeiL 
If  a  draft  be  confidentially  deposited  with  the  vendor  s  attorney  br  ik 
purchaser^  as  well  as  by  the  vendor,  it  cannot  be  produced  at  the  triil 
against  the  interest  of  the  purchaser's  devisees,  though  with  the  cooa^ 
of  the  vendor  and  his  attorney.  (S)  If  an  attorney  employed  by  a  b» 
rower  to  raise  money  for  him,  peruse,  on  the  part  of  the  proposed  leoder, 
the  abstracts  of  the  borrower,  he  cannot  give  evidence  concerning  th« 
against  the  borrower.  (4)  But  communications  made  to  an  attorney  actif 
as  such,  between  two  parties,  are  not  privil^ed  from  disclosure  aguit 
either  party,  each  party  having  a  right  to  such  disclosure.  (5) 

The  client  can  wave  his  privilege,  and  thus  the  competency  of  the 
attorney  will  be  restored.  And  if  a  counsel  or  attorney  be  called  as  i 
witness  by  his  client,  he  is  not  protected  from  cross-examination,  as  to  tk 
point  upon  which  he  has  been  examined  in  chief,  although  it  was  matter » 
confidential  communication.  But  such  cross-examination  must  be  oooilD^ 
to  the  same  matter,  and  must  not  be  extended  to  other  points  is  tk 
cause  (6) ;  and  the  rule  applies,  whether  the  question  be  asked  upon « 
examination  in  chief,  or  upon  cross-examination.  (7) 

Communications  by  an  attorney  to  the  opposite  party  or  to  stranger^  •>* 
communications  between  a  plaintiff  and  defendant  in  the  presence  of  tf 
attorney,  are  not  privileged.  (8) 

*'  A  question  for  legal  advice  may  come  within  the  description  of  a  con- 
fidential communication,  because  it  is  part  of  the  attorney's  duty,  as  att0^ 
ney,  to  give  legal  advice;  but  a  question  for  information  as  to  matter  a 


(1)  2M.&W.  101. 

(2)  4  B.&  A.  49.  Exp.  Veatman,  4  Dowl. 
P.  C.  309. 

(d)  Doe  d.  Strode  y.  Seaton,  2  A.  &  £. 
171. 

(4)  Doe  d.  Pleter  v.  Watkins,  3  Bing. 
N.  C.  421.,  et  Tide  Taylor  v.  Blacklow,  ibid. 
235. 

(5)  Oeve  t.  Pbwel,  I  M.  &  Rob.  228. 
Bramgh  v.  Cradocke^  ibid.  18^.,  vide  Bobton 
▼.  Kai^  4  £sp.  N.  P.  C.  235.,  where  the 
aflrignees  of  one  of  two  persons  employing 


an  attorney  to  prepare  a  deed  w««  "* 
lowed  to  use  the  attorney's  eTideoce  ^g*** 
the  otlier,  alleging  fraud. 

(6)  VaUlant  v.  Dodemuad,  S  AtL  J^' 
yide  etiam  MerU  v.  More,  R.  &  Bf.  d90> 

(7)  Waktromy.  IFard;  Sty.  449. 

(8)  Gaintford  v.  Grammar,  2  C*^!!. 
vide  Bipon  ▼.  J)ame$,  2  N.  &  M.  Sia  GV 
Jith  ▼.  Davieg,  5  B.  &  Ad.  502.    ^^ ' 

BaHtoH,  2  Esp.   N.  P.  C.  474.    ti^f 
Sejioth  2  Stark.  274. 
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fact,  as  to  a  communication  the  attorney  has  made  to  others,  where  the      Proof  by 
communication  might  have  been  made  by  any  other  person  as  well  as  an  itkemis. 


attorney,  and  where  the  character  and  office  of  an  attorney  has  not  been 
called  into  action,  has  never  been  held  within  the  protection,  and  is  not 
within  the  principle  upon  which  the  privilege  is  founded."  ( 1 ) 

A  person,  though  by  profession  an  attorney^  if  he  be  not  employed  on 
the  particular  business  which  is  the  subject  of  inquiry,  as  where  he  is  under- 
sheriff  at  the  time,  is  not  precluded  from  giving  evidence^  though  he  may 
have  been  consulted  confidentially.  (2) 

And  a  penon  who  is  consulted  confidentially,  on  the  supposition  of  his  Penon  con- 
being  an  attorney  when  in  fact  he  was  not  one,  is  compellable  to  an-  «»lted  confiden- 
swer  (3) ;  and  "  if  he  were  merely  a  licensed  conveyancer,  it  would  be  diffi-  supposition  of 
cult  to  say  that  he  would  be  privileged."  (4)  ^  ^^  ^ 

Where  a  witness  called  on  the  defendant  in  the  Marshalsea,  and  solicited  ^  ^^' 
him,  if  he  intended  to  take  the  benefit  of  the  Insolvent  Act,  to  employ  a 
certain  attorney,  but  stated,  as  the  fact  was,  that  he  was  not  the  agent,  nor 
then  in  the  employment  of  the  attorney,  but  that  he  expected  to  be :  -—  It 
was  held,  that  defendant's  disclosures  to  this  witness  concerning  the  subject- 
matter  of  the  action  were  not  privileged.  (5) 

An  attorney  is  not  privileged  from  disclosing  as  a  witness,  a  statement  Collatzral 
made  by  his  client,  relative  to  the  subject-matter  of  a  suit,  if  such  state-  ^^J''^"'*^^' 

•  *  a  HOWS. 

ment  was  not  necessary  for  the  purpose  of  the  proceedings  on  which  the 
attorney  was  employed.  (6) 

Thus,  where  a  person  (who  had  brought  an  action  on  a  promissory 
note,  which  was  afterwards  compromised  by  the  defendant)  informed  the 
attorney  after  the  compromise,  and  in  the  interval  between  the  time  when 
a  warrant  of  attorney  was  given,  and  that  at  which  the  money  was  to  be- 
come due,  that  there  never  had  been  any  consideration  for  the  note,  the 
court  of  King's  Bench  held,  that  the  attorney  was  compellable  to  disclose 
that  circumstance  in  an  action  brought  to  recover  back  the  money ;  the 
court  observing ;  the  communication  was  not  made  in  confidence,  as 
instructions  for  conducting  his  cause,  but  as  a  mere  gratis  dictum;  the 
purpose  in  view  had  been  already  obtained ;  and  what  was  said  by  the 
client  was  in  exultation  to  his  attorney  for  having  before  deceived  him  as 
well  as  his  adversary,  and  for  having  obtained  his  suit.  (7) 

An  attorney  conducting  a  cause  in  court  may  be  called  as  a  witness  by  Attorney  may 
the  opposite  side,  and  asked  the  name  of  his  employer,  in  order  to  shew  the  J^  "wnined  a» 
real  party,  and  thus,  make  his  declarations  evidence.  (8)  by  whom  em- 

Where  an  attorney  sued  for  work  and  labour  in  issuing  an  execution  ployed 
against  C,  and  the  defence  was^  that  he  was  employed  by  B.,  and  not  by 
the  defendant :  —  It  was  held,  that  the  plaintiff's  agent,  an  attorney,  might 
be  asked,  whether  the  plaintiff  had  not  said,  on  introducing  B.  to  him,  that 

(1)  BranuoeU  v.  Lucas,  2  B.  &  C.  744.  (5)  Harmon  t.  Harman,  I  Annstrpng  & 

(2)  Wilmm  v.  RoMtaU,  4  T.  R.  753.,  vide     Macartney  (Irish),  89. 

Rex  V.  Brewer,  6  C.  &  P.   363.     HiU  v.  (6)   Gillard  ▼.  Bates,  8  Dowl.  P.  C.  774. 

EOiott,  5  ibid.  436.  6  M.  &  W.  547. 

(3)  Fountain  ▼.  rowtg,  6  Esp.  N.  P.  C.  (7)   Cobden  v.  Kendrick,4T.  R.  432.,  vide 
113.  etiam  Annesly  v.  Anglesey  (  Lord),  1 7  HowelPs 

(4)  Per  Parke  B.  in  Twrquand  ▼.  Knight,  St.  Tr.  1221. 

2  M.  &  W.  100.  (8)  Levy  v.  Pope  (Sheriff),  M.  &  M.  410. 
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he^  the  plaintiff,  had  been  employed  by  B.  to  issue  execution  aguntd 
because,  this  was  not  a  privileged  communication.  (1) 

An  attorney  may  be  called  to  prove,  the  identity  of  the  defendants  to  a  nit, 
though  he  knows  nothing  of  them,  but  from  his  intercourse  with  thempn* 
fessionally  (2) :  he  may  prove,  that  his  client  is  In  the  possession  oftpv* 
ticular  document,  so  as  to  let  in  secondary  evidence  of  its  conteQti(3); 
and  he  may  prove  his  client's  handwriting.  (4) 

Thus,  if  he  be  the  subscribing  witness  to  a  deed,  he  may  be  enmd 
concerning  its  execution.  (5) 

If  there  be  a  question  about  an  erasure  in  a  deed  or  will,  he  but  be 
asked,  whether  he  had  ever  seen  the  instrument  in  any  other  state,  nski 
his  entire  knowledge  respecting  such  deed  was  acquired  after  his  retaiiier.(6) 
If  an  attorney  were  present,  when  his  client  was  sworn  to  an  ansver  a 
Chancery,  he  might  be  a  witness,  on  an  indictment  for  perjury,  to  prm 
the  fact  of  taking  the  oath,  which  is  not  a  fact  peculiarly  within  his  knov* 
ledge  as  an  attorney,  and  not  communicated  to  him  in  secrecy.  (7) 

The  attorney  of  one  of  the  parties  can  be  examined  as  to  the  ooDtentstf 
a  written  notice,  which  had  been  received  by  him  in  the  coarse  of  tk 
cause,  requiring  him  to  produce  papers.  (8)  And  on  the  same  prineiph 
and  with  the  like  qualification,  an  attorney  was  admitted  by  Lord  KeM 
in  an  action  of  debt  upon  a  bond,  to  prove  that  the  bond  had  been  giva 
on  an  usurious  consideration.  (9) 


Pn&s,  Clkk- 

OTlfBK,  MEDI- 
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5.  Peersy  Clergymen^  Medical  Men^  Friends^  Bankers^  Stewardsj  CW«. 

Correspondence  to  or  from  peers  (10),  confessions  to  ^*  Protestant"  citf- 
gymen  or  Popish  priests  (11),  communications  to  medical  advisers  (iSj* 
friends  (13),  bankers  (14),  stewards  (15),  or  to  the  clerk  of  a  board  of  pol^ 
lie  commissioners,  though  under  an  oath  of  office  not  to  disclose  whit  ^ 
should  officially  learn  as  their  clerk : — are  unprivileged.  (16) 


Wmrsssss 

&EMDBEZD  IK- 
COMrCTSNT 
FROM  rUBUC 
FOUCT. 


XIV.   Witnesses  rendered  incompetent  from  public  Policy^ 

If  the  public  disclosure  of  facts  would  be  inimical  to  the  national  interest} 
or  policy,  such  facts  are  inadmissible  evidence. 

Communications  in  official  correspondence,  relating  to  matters  of  ^ 


(1)  GUhrd  V.  Bates,  8  Dowl.  P.  C.  774. 
6M.&W.  547. 

(2)  Studdjf  ▼.  Sanders,  3  D.  &  R.  347. 
For  other  examples  vide  .Beckwith  v.  Benner, 
6  C.  &  P.  681.  Hvrd  v.  Moring,  1  ibid.  372. 
Eidts  ▼.  Nohesy  M.  &  M.  303.  Rex  ▼.  Wat- 
kinson,  Str.  1 122. 

(3)  Bevan  v.  Watersy  M.  &  M.  235. 

(4)  2  Hawk.  P.  C.  c.  46.  s.  89. 

(5)  Doe  d.  </t(/7>  v.  Andrews,  Cowp.  846. 
Bobson  v.  Kemp,  4  Esp.  N.  P.  C.  235.  5  ibid. 
53. 

(6)  Bull.N.  P.  284.(a.)  Cutis  y,  Picker- 
ing, I  Vent  197. 

(7)  Bull.  N.  P.  284.  (a.) 

(8)  Spencdey  v.  Schtdenburgh,  7  East,  057. 


(9)  Ih^  T.  SmiA,  Peake's  N.P.C'^<^ 

(10)  11  Howeirs  St.  Tr.  246. 

(11)  GUham's  case,  R.  *  M.  C,  C  1?^ 
Bex  ▼.  S^rkes^  dt.  in  Du  Barri  r.  U*^ 
Peake's  N.  P.  C  108.  ^irffcrT.  Usm<^ 
natty,  528. 

(12)  W'ifronv.  i?a«tafl;  4  T.R.  759.^'' 

v.  Gihbohs,  1  C.  &  P.  97.     Butktt^^ 
ston*s  rase,  20 Howeirs  St  Tr.  fi*^^lj-v 

(13)  Batcliffi!*s  case,  18  Howelilt*^'' 
428.     Lord  Busseffs  case,  9  ibid.  599. 

(14)  Xoyrf  V.  Fn»MeWi  2  C  *  P- 3W. 

(15)  Fi«&ioiiM(£arZ  «/)▼.*!«.""? 
455.  VaiOant  V,  Dodemead,  ^  Atk  S^'^t: 
Buller  J.  in  Wi/son  v.  BttstaB,^^  V^f 

(16)  Lee,  q.  t,  v.  ^im*  SOmp^" 
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cannot  be  produced  in  evidence  in  an  action  by  an  individual  against  a      Fboof  bt 
person  holding  an  office,  for  an  injury  charged  to  have  been  done  in  the         ithmsm, 
exercise  of  the  power  given  to  him  as  such  officer,  not  only  because  such 
communications  are  confidential,  but  because  their  disclosure  might  betray 
secrets  of  state  policy,  which  might  be  injurious  to  the  interests  of  the  coun- 
try :  thus,  a  clerk  of  the  works  in  the  ordnance  department  in  the  Tower 
of  LfOndon  was  not  permitted  to  prove  the  accuracy  of  a  plan  of  the  interior 
of  the  Tower.  (] )    Nor  can  an  extract  be  admitted  relating  to  the  particular 
matter,  because  the  whole  must  be  read,  or  none.  (2) 

Official  communications  between  the  governor  and  law  officers  of  a  Officers  of 
colony  (S) ;  orders  given  by  the  governor  of  a  colony  to  a  military  offi-  E*'^®"*™*"** 
cer  (4) ;  correspondence  between  an  agent  of  government  and  a  secretary 
of  state  (5);  the  report  of  a  military  court  of  inquiry  respecting  an  officer 
whose  conduct  the  court  had  been  appointed  to  examine  (6)  ;  official  corre- 
spondence between  the  commissioners  and  an  officer  of  the  customs  (7) ; 
letters  from  a  secretary  of  state  to  persons  acting  under  his  authority  (B) ; 
and  confident  communications  at  the  council  board  (9):  —  are  privileged 
communications  from  public  policy. 

A  member  of  parliament  cannot  reveal  the  councils  of  the  nation,  and  is  Member  of 
incompetent  as  a  witness  to  prove  any  particular  expressions  or  arguments  ^^  i^m^nt. 
which  have  occurred,  during  the  sittings  of  the  house  (10) ;  but  a  member 
of  parliament,  or  the  speaker,  may  be  required  to  give  evidence  of  the 
fact  of  a  member  of  parliament  having  taken  part  or  spoken  on  a  particular 
debate.  (11) 

On  the  trial  of  Hardy  for  high  treason,  a  man^  who  had  been  employed  Communica^ 
by  an  officer  of  the  executive  government  to  collect  information  at  a  *"on»of«Pie8, 
meeting  of  one  of  the  corresponding  societies,  was  not  allowed  to  disclose 
the  name  of  his  employer,  or  the  nature  of  the  connection  that  had  subsbted 
between  himself  and  the  officer.  (12) 

Upon  the  principle  of  convenience  to  public  justice,  questions>  which  tend  Agents  of 
to  the  discovery  of  the  channels  by  whom  disclosures  are  made  to  the  offi-  «*>^«™™«°** 
cers  of  justice,  cannot  be  asked.  (13) 

It  is  doubtful,  whether  a  grand  juryman  be  privileged  to  disclose  the  evi-  Grand  jurj- 
dence  laid  before  the  grand  jury  in  the  course  of  a  criminal  proceeding.  (14) 
On  the  trial  of  Watson  for  high  treason,  a  witness  was  questioned  re- 
specting his  production  of  a  certain  writing  and  reading  it  before  the  grand 
jury.  Upon  an  objection  being  raised  to  such  an  examination,  Lord  Ellen- 
borough  said,  *<  He  had  considerable  doubt  upon  the  subject ;  he  remem- 

(1)  Rexv.  Wattaih  2  Stork.  148.  (10)  FhrnkeU  v.  CobbeU,  29  Howeirs  St. 

(2)  Andentm  v.  HamOtfm  (  Sir  W. ),  8  Price,  Tr.  7 1 ,  72.     5  Esp.  N.  P.  C.  1 37. 
244. »,  4  Moore,  593.  ».    2  B.  &  B.  156.  ».  (11)  Ibid. 

(3)  W^aU  V.  GoT€,  Holt's  N.  P.  C.  299.,  (12)  flimfy'*  caw,  24  Howeirs  StTr.  753. 
et  vide  Cooke  v.  Maxwdl,  2  Stork.  184.  Home  Tooke^i  ca»e,  Gumey*8  Rep.  159.,  tide 

(4)  Ibid  eUam  32  HoweU's  St  Tr.  100. 

(5)  Anderson  ▼.  ffamiUon  (Sir  fF.),  2  B.  (13)  Hardy*i  etue,  24  Howell's  StTr.  753. 
kB.l56,n.     8  Prioe,  244.  n.  et  $eq. 

(6)  Home  v.  BenHnek  (Lord  F,  C. ),  ibid.  (14)  Anon.  4  Black. Com.  126.  n.  by  Chria- 
130^  vide  Lee,  q.  t.  v.  Birreil,  3  Camp.  837.  tian.     Sykes  v.  Dunbar,  2  Stork,  on  Slander, 

(7)  Bladk    V.  ffobnei,   2  Fox  &    Smith  70.  n.,  sed  vide  TrL  per  Pais,  226.     12  Vin. 
(Irish),  28.  Abr.  Evidence,  38.  [B.  a.].     Sir  J.  Fenwidk^t 

(8)  Sayet^i  eate,  cit  6  T.  R.  577.  cote,  5  Harg.  St  Tr.  72.     32  HoweU's  St 

(9)  Ibid.  6  St.  Tr.  288.  fol.  ed.,  ted  vide  Tr.  107. 
eontrd,  Roscoe's  Crim«  £v.  149,  150. 
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bered  a  case  in  which  a  witness  was  questioned  as  to  what  passed  befoic 
the  grand  jury,  and,  though  it  was  a  matter  of  considerable  importance,  k 
was  permitted  to  answer."  The  solicitor  general  observed,  ^  That  if  ncki 
case  had  not  occurred,  he  should  have  thought  that  what  passed  before  tk 
grand  jury  could  not  properly  be  inquired  into,  as  they  are  swon  to 
secrecy  ; "  to  which  I^rd  EUenborougk  observed,  that  '<  He  had  donbti,  ui 
that  many  very  eminent  men  at  the  bar  had  entertained  douhts  upon  tk 
point ;  but  he  remembered  the  case  perfectly."(l) 

Communications,  though  made  to  official  persons,  are  not  privik^ 
if  not  made  in  the  discharge  of  a  public  do^.  Thus,  a  letter  written  bj 
a  private  individual  to  the  secretary  of  the  postmaster  general,  compliii- 
ing  of  the  conduct  of  the  guard  of  a  mail,  has  been  held  not  to  be  witUi 
the  principle  of  the  rule  justifying  the  exclusion  of  evidence  as  bdif 
privileged.  (2) 

The  oath  of  secrecy  taken  by  the  clerk  of  the  property  tax  oomnb* 
sioners,  was  held  not  to  exempt  him  from  giving  evidence  in  eourt  (5) 

Where,  the  purposes  of  public  justice  require,  that  certain  evidence  shooU 
be  given,  which  the  court  from  regard  to  decency  would  be  dispowd  to 
suppress  (whether  upon  indictment  for  crimes,  or  on  questions  of  printe 
rights  or  private  wrongs)^  the  evidence,  however  inconvenient,  must  bede- 
closed  (4) ;  but  the  courts  have  refused  to  try  wagers,  whether  an  in- 
married  woman  has  had  a  child,  on  the  ground  of  their  leading  to  adoi^ 
sion  of  indecent  evidence,  or  as  being  an  unnecessary  injury  to  the  feeliop 
of  third  persons.  {5) 
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XV.  Examination  of  Witnesses, 

1 .    Witnesses  ordered  out  of  Court* 

To  obviate  the  danger  of  a  concerted  story,  the  witnesses  in  a  case  A 
upon  the  application  of  either  party,  be  ordered  out  of  court,  and  recalled 
according  to  circumstances. 

It  has  been  held,  that  if  a  witness  come  into  court,  and  hear  some  of  tbe 
evidence,  after  the  witnesses  have  been  ordered  out  of  court,  it  is  in  ^ 
discretion  of  the  judge  (subject,  however,  to  observation  on  his  conduct 
in  disobeying  the  order (6)),  whether  he  shall  be  examined  or  not;— «Dd 
this  is  so  in  the  Exchequer  as  well  as  in  other  courts,  the  only  difference  in 
that  court  being  confined  to  revenue  cases,  in  which  the  rule  is  stride  iia^ 
such  witness  cannot  be  examined.  (7) 

In  Beamon  y^Ellice  (8)  one  of  the  witnesses,  who  had  been  ordered  ool 
of  court  came  into  court  again,  and  heard  tbe  evidence  of  another  witoes- 
The  witness  who  had  so  come  back  into  court  was  allowed  to  be  exBimoed 
as  to  such  facts  only,  as  had  not  been  spoken  to  by  any  other  witness. 

The  case  of  Cook  v.  Nethercote  (9)  is  seemingly  at  variance  with  the 
foregoing  cases,  in  which  it  was  held,  that  it  was  no  ground  for  rejecting  * 


(1)  32  HowelPs  St.  Tr.  107. 

(2)  Blaht  v.  PUfM,  1  M.  &  Rob.  198. 

(3)  Let,  q.t,  v.  BirreU^  3  Camp.  336. 

(4)  Da  Cotia  v.  Jonei,  Cowp.  733. 

(5)  Ibid.  Ditchbum  v  Goldsmith,  4  Camp. 
52. 


(6)  Bex  v.  CoOey,  M.  &  M.  329. 

(7)  Att.  Gen.  v.  BtUpU,  9  Pricey  4.  ^ 
ffuu  V.  David,  7  C.  &  P.  350  I'^ '" 
Af  maiam,  6  Bing.  683.     4  M.  &  P.  ^^ 

(8)  4  C.  &  V,  585. 

(9)  6  ibid.  741. 
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ritness's  evidence,  that  he  remained  in  court,  after  an  order  for  all  the  wit-      Paoof  bt 
leases  to  leave  the  court ;  Mr.  Baron  Alderson  observing,  '*  That  would  be         '™ 


lo  ground  for  rejecting  his  evidence.     It  would  be  only  matter  of  observ-  Judgment  of    , 

i.tioii  respecting  his  testimony.    In  one  case  the  judges  granted  a  new  trial,  ^^  Baron 

because  a  witness's  evidence  had  been  rejected  by  reason  of  his  having  cook  ▼.  Nether- 

remained  in  court  after  an  order  for  witnesses  to  withdraw."  (1)  ^^- 

In  Hex  v.Coliey(2)j  where  the  witness  remained  from  mistake,  and  Remaining  in 

from  no  undue  motive,  his  testimony  was  received.  court  from 

mistake. 

Where  the  witnesses  in  a  cause  are  ordered  out  of  court,  the  attorney  in    .  ^^ 

^  Attorneys  pcr- 

the  cause  may  remain,  and  afterwards  be  called  as  a  witness  (3) ;  thus  in  mitted  to  re- 
Everett   y.  Lawdham(^)y   the  defendant's  attorney,  who   had  been   sub-  main  in  court. 
poenaed  on  the  part  of  the  plaintiff  remained  in  court,  at  the  desire  of  his 
counsel,  during  the  trial  of  the  cause,  although  an  order  had  been  made 
for  the  witnesses  on  both  sides  to  withdraw,  was  allowed  to  give  his  evi- 
•dence.(5) 

To  account  for  the  absence  of  a  witness  who  was  expected,  a  person  who  Person  to  ac- 

continued  in  court  during  the  trial  may  be  examined,  notwithstanding  an  ^^^  ^^^  *^e . 

order  for  the  witnesses  on  both  sides  to  leave  the  court.  (6)  witness. 


2.  Examination  of  Witnesses  on  the  Voire  Dire. 

Previous  to  a  witness  behig  sworn,  it  is  competent  for  counsel  to  have  Examinatiok 
him  examined  on  the  voire  dire^  in  order  to  ascertain,  whether  he  has  any  *""  Witnmsm 

ON  THE   VOIKE 

undue  interest  in  the  event  of  the  cause,  a  mode  of  procedure  not  invariably  Dike. 
pursued ;  because,  if  it  be  discovered  in  any  stage  of  the  trial,  before  the 
close  of  a  witness's  examination  and  before  his  dismissal,  that  he  is  in- 
terested, his  evidence  will  be  rejected.  (7) 

Yet  it  seems,  that  "  a  party  who  is  cognisant  of  the  interest  of  the  witness 
at  the  time  when  he  is  called,  is  bound  to  make  his  objection  in  the  first 
instance,  for  otherwise  he  might  obtain  an  unfair  advantage,  by  having  it 
in  his  power  to  establish  or  destroy  the  evidence."  (8) 

Some  questions  may  be  asked  upon  the  voire  dire,  which  cannot  be  asked  Questions 

after  the  witness  has  entered  upon  the  examination  in  chief.     Thus,  after  ^?**J  can  be 

,  .   „  .  ,  .J  ,  asked  on  the 

an  examination  in  chief,  a  witness  cannot  be  cross-examined,  as  to  the  con-  voire  dire  which 

tents  of  a  will  not  produced  in  court,  under  which  it  is  suggested  he  takes  c&iuiot  be 

^  °  asked  after- 

wards. 

(1 )  The  case  referred  to  by  the  learned  well  established  to  need  any  commendation 

baron  is  that  of  Doe  d.  Good  v.  Cox,  E.  T.  from  me."     6  C.  &  P.  743.  n. 
so  Geo.  3.  in  K.  B.,  cit.  1  aifford's  South-        (2)  M.  &  M.  389. 
wark  Election  Cases,  p.  114.     In  that  case,         (3)  Pomeroy  ▼.  Baddeky,  R.  &  M.  430. 
Gould  J.  would  not  allow  a  witness  for  the        (4)  5  C.  &  P.  91 . 

defendant  to  be  examined,  because  he  had  (5)  In  Scotland  separate  examination  takes 
remained  in  court  after  the  witnesses  had  place  in  all  criminal  prosecutions  (2  Hume*s 
been  ordered  to  leave  it.  But  the  court  of  Com.  on  Crim.  Law  of  Scotland,  365.  Bur- 
King's  Bench  were  of  opinion,  that  the  wit*  nett*s  Treatise,  467.),  and  it  is  much  to  be 
nets  ought  to  have  been  heard,  and  granted  desired  that  a  similar  practice  prevailed  in 
a  new  trial.  However,  as  the  defendant  had  England,  more  especially  in  criminal  cases, 
been  negligent  in  not  keeping  his  witnesses  (6)  Harman  v.  Harmanj  1  Armstrong  & 
out  of  court  when  ordered  to  do  so,  the  Macartney  (Irish),  89. 
court  made  him  pay  the  costs  of  a  new  (7)  Beeching  v.  Gower,  Holt's  N.  P.  C. 
trial.  313.      Stone  v.    Blackburn,  1  Esp.  N.  P.  C. 

Upon  this  case  Mr.  Cliiford  adds  the  fol-  37.     Turner  v.  Pcarfe,  1  T.  R.  717.     PeHffol 

lowing  note  :  —  "  This  case  is  no  where  in  v.  Nicholson^  Wightw.  64.     Phillipps'   Ev. 

print,  but  I  was  favoured  with  it  by  a  learned  885.,  vitie  ant^,  1732. 
friend,  whose  accuracy  as  a  reporter  is  too        (8)  1  Stark.  Ev.  124. 
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some  interest,  although  stlch  questions  might  be]  propeily  asked,  in  u 
examination  on  the  voire  dire.  (1) 

A  witness  on  the  voire  dire  may,  with  a  view  to  shew,  that  he  is  vkoDj 
incompetent,  be  examined  as  to  the  contents  of  a  written  doeomaitM 
produced ;  and  the  reason  is,  that  it  is  not  probable  that  the  writing  vUd 
creates  his  incompetency^  would  be  in  the  possession  or  within  the  ksot 
ledge  of  the  adversary ;  but  if  the  witness  have  the  instnunent  vidi  Ui 
it  must  be  produced.  (2) 

Where  the  party  calling  a  witness,  who  has  been  objected  to  on  the  «w 
direy  attempts  to  remove  the  objection  by  other  independent  proof,  and  h 
by  a  further  examination  of  the  witness  on  the  voire  dire^  he  will  be  nljat 
to  all  the  ordinary  rules  of  evidence,  and  the  best  proof  will  be  requini 
according  to  the  nature  of  the  case.  (3)  Thus,  if  another  witness  be  called  k 
prove  that  the  witness,  who  has  been  objected  to  on  the  ground  of  iotoo^ 
has  been  released,  he  cannot  be  allowed  to  speak  of  the  contents  of  th 
release,  but  the  release  itself,  if  in  existence,  ought  to  be  produced.  (4) 
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3.  Generally, 

If  the  witness  have  been  sworn,  the  party  whose  witness  he  is,  a 
amines  him,  after  which  he  is  cross-examined  by  the  opponent  oooaxi; 
and  it  is  almost  needless  to  remark,  that  the  examination  is  condveh' 
publicly. 

A  witness  can  depose  to  such  facts  only,  as  are  within  his  own  knowledge; 
but  even  in  giving  evidence  in  chief  there  is  no  rule,  which  reqoiRf< 
witness  to  depose  to  facts  with  an  expression  of  certainty,  that  excladeiil 
doubt  in  his  mind.  It  is  the  constant  practice  to  receive  in  erideiioei 
witness's  belief  of  the  identity  of  a  person,  or  of  the  fact  of  a  oottf 
writing  being  the  handwriting  of  a  particular  individual,  though  the  wilK> 
will  not  aver  positively  to  the  facts.  (5) 

If  a  witness  decline  to  answer  a  question,  no  inference  of  the  tmih  o^"^ 
fact  inquired  into,  may  be  drawn  from  that  circumstance.  Thu8,ini20V^- 
Blakemore  (6)  Chief  Justice  Abbott  said,  <'  There  was  an  end  of  tiieprf 
tection  of  a  witness,  if  a  demurrer  to  the  question,  were  to  be  taken  «' 
admission  of  the  fact  inquired  into." 

The  privilege  of  refusing  to  answer,  is  the  exclusive  privilege  of  the  *^ 
ness,  not  of  the  litigant  parties ;  and  if  questions  be  put  to  a  witoess  or  < 
criminatory  or  degrading  tendency,  counsel  have  no  right  to  object  to  tw 
witness  answering  or  not ;  but  the  objection  must  emanate  from  tbe  ^ 
ness.  (7)     Neither  can  counsel  argue  in  support  of  the  witness's  objeetioi* 


(1)  HoweU  ▼.  Lockj  9  Camp.  14. 

(2)  BvOer  v.  Carver,  1  Stark.  Ev.  179. 
If  witnesses  have  been  improperly  examined 
on  interrogatories,  the  objection  should  l>e 
taken  by  motion  to  suppress  the  interro- 
gatories ;  it  is  too  late  to  take  it  at  the  trial. 

Ogle    V.    Palttki,    Holt's    N.  P.    C.    485. 
Tidd,  812.     PhiUipps'  Ev.  885. 

(3)  Goodhay  ▼.  Hendry,  M.  &  M.319. 

(4)  Corking  t.  Jarrardy  1  Camp.  37.,  et 
vide  diet.  Lord  Kenyon  in  Botham  v.  Stein' 


gler,  I  Esp.  N.  P.  C.  164.,  fide  einni  C^ 
KmU  v.  Eady,  1  C.  &  P.  284.  Wa»dla$[^ 
signee)  v.  Cawthorne,  M.  &  M.  S2l.». 

(5)  MiOer^s  ease,  S  WUa  4«7.  1^ 
been  decided  that,  for  fitlse  eridenee  ^^ 
a  witness  may  be  indicted  for  iperjvxj- 

V.  Pedley,  Leach,  C.  C.  277. 

(6)  R.&M.38S.  ^ 

(7)  ThomoM  r.  Newton,  V.  &  ^  *^ 
2  C.  &  P.  606. 
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because,  as  observed  by  Lord  Tenterden  in  Rex  y,  Adey  (l)n  "The  pri-      Proof  by 
vilege  is  that  of  the  witness,  not  of  the  party ;  and  I  think,  therefore,  that         "kmsis. 


counsel  have  no  right  to  interfere  for  the  purpose  of  excluding  an  examin- 
alioiiy  to  which,  as  against  their  client,  there  is  no  objection." 

If  a^  witness  wave  the  objection  so  far  as  partially  to  answer  questions 
tending  to  subject  him  to  an  indictment  or  to  forfeiture,  he  cannot  shelter 
himself  under  his  privilege,  but  is  bound  to  reveal  the  whole  truth  (2),  not- 
withstanding it  may  affect  his  life.  (3) 

If  a  witness  be  called  merely  for  the  purpose  of  producing  a  written  Witness  pro- 
instrument  belonging  to  the  party,  which  is  to  be  proved  by  another  wit^  md^not^or 
ness,  he  need  not  be  sworn,  and  if  not  sworn,  he  will  not  be  subject  to 
cross-examination  (4),  neither  will  a  witness  be  liable  to  examination,  if 
sworn  by  mistake.  (5) 

If  a  witness  "be  called,  and  has  only  answered  an  immaterial  question,  when  witness  called 
his  examination  is  stopped  by  the  judge,  the  opposite  party  have  no  right  to  ^'y  ™^t*>^e- 
cross-examine  him.  (6) 

If  the  plaintiff's  counsel  call  a  witness  by  mistake,  he  cannot  be  cross- 
examined.  (7) 

^     But  where  a  witness  has  been  called  by  one  party  and  sworn,  the  oppo-  Sworn  and  not 
site  party  can  cross-examine  him,  though  no  question  have  been  asked  him  ^j|!^^^^  ^^ 
in  chief  (8);  and  this  rule  extends  to  witnesses,  who  may  be  called  and 
sworn  for  mere  formal  proofs,  and  who  may  be  substantially  the  real  parties  in  examined  for 
the  suit,  and  the  party  on  the  record  a  mere  nominal  party,  as  in  the  case  of  m^^^  formal 
a  sheriff's  officer.  (9)  ^^^ 

It  seems,  that  if  a  witness  have  been   examined  by  a  plaintiff,  '<  the  Witney  after 
privileire  of  the  defendant  to  cross-examine  remains  in  every  staee  of  the  «'^»-«»«"n- 

«    «  »♦         .1    .  .1         ^1  «  7,  ation  recalled 

cause,  and  for  every  purpose,    so  that  the  other  party  may  call  the  same  y^y  opposite 
witness  to  prove  his  case,  and  in  examining  him  may  ask  leading  ques-  p^rty. 
tion8.(10) 

Where  a  witness  for  the  prosecution,  in  a  case  of  felony  at  the  Old  Short-hand 
Bailey,  on  being  asked  to  repeat  an  answer  which  she  had  previously  given,  J^ved,"^^^ 
before  the  whole  of  it  had  been  taken  down,  omitted  what  the  prisoner's  witness  denies 
counsel  thought  an  important  part  of  it,  and  denied  that  she  had  ever  having  uttered 
uttered  such  part;  the  judges  allowed  the  short-hand  writer  of  the  court,  ^r^l*^ 
who  had  taken  down  the  answer,  to  be  examined  as  a  witness,  to  shew 
whether  the  words  had  been  used  or  not  (11) 

Where  a  witness  prevaricated  in  the  course  of  his  examination,  and  swore  Prevarication 
both  affirmatively  and  negatively,  the  judge  refused  to  stop  the  cause>  but  guffirie^to°* 
left  it  to  the  jury  to  decide,  what  credit  was  due  to  the  witness.  (12)  stop  the  cause. 

The  jury  cannot  give  credit  to  a  part  of  the  testimony  of  a  single  witness,  Jury  cannot 
where  his  testimony  is  neither  supported  nor  contradicted  by  any  other  P*^"^*y  ^^^^ 

^  rf        rf                jjjg  testimony 

of  a  witness. 

(1)  I  M.  &  Rob.  94.  (7)  CUffiard  v.  Hunter,  3  C.  &  P.  16.    M. 

(2)  Ibid.  &  M.  103. 

(3)  Dixon  V.  Vale,  1  C.  &  P.  278.     East  (8)  PhiBipps  v.  Middlesex  (  Sheriff  of},  I 
v.  Chapman,  M.  &  M.  47.     2  C.  &  P.  570.  Esp.  N.  P.  C.  357. 

(4)  Peny  v.  Gibson,  1  A.  &  £.  48.    Rush  (9)  Morgan    v.    Brydges,   2    Stark.  314. 
V.  Smith,   I   C.  M.  &  R.  94.     Summers   v.  Rex  v.  Brooke,  ibid.  472. 

Mosekjf,  2  C.  &  M.  477.     Daois  v.  Dale,         (10)  Per  Lord  Kenyon  in  Dickinson  v. 
M.&M.514,515.     Phillipp's  Ev.  908.  5A««,4E8p.  N.P.C.67.    Phillipps' Ev.  911. 

(5)  Oifford  V.    Hunter,   3   C.  &  P.  16.         (11)  Rsx  v.  SUxter,  6  C.  &  P.  334. 

AmA  t.  Smith,  1  C.  M.  &  R.  94.  (12)  Beauchamp  v.Cash,  D.  &  R.  N.  P.  C.  3. 

(6)  Creevy  t.  Carr,  7  C.  &  P.  64. 
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witnessi  and  reject  other  parts  of  his  testimony  eqaaily  uncontndietedc 
supported.  (1) 

After  a  plaintiff  has  submitted  to  be  nonsuited,  the  defendant's  oomd 
cannot  put  further  questions  to  any  witness.  (2) 

A  witness  may  be  interrogated  as  to  his  examination  of  old  records,  al 
may  state,  that  they  correspond  in  substance  with  a  particular  record  ddd 
has  been  read,  without  going  through  the  whole  in  detail,  sulijeet,  hovere, 
to  a  full  cross-examination.  (3) 


Lkadino 

QuXSTXOMt. 


Leading  .ques. 
tion  may  be 
put,  when  it  is 
necessary  to 
contradict  a 
witness  on  the 
other  side. 

Identification 
of  a  person  in 
court. 

Witness  called 
by  both  parties* 


iKTRODUCTOay 

Questions. 


4.  Leading  Questions. 

Upon  the  assumption,  that  the  witness  is  favourable  to  the  litigant  piif 
who  calls  him,  and  adverse  to  the  opposite  party,  such  questions  sie  ti 
permitted,  as  directly  suggest  to  the  witness  the  answer  which  is  reqvini; 
neither  those  which  embody  a  material  fact,  admitting  of  an  answer  if  i 
negative  or  affirmative. 

But  where  an  omission  as  to  the  statement  of  a  fact  has  evidently  trin 
from  a  want  of  memory,  a  suggestion,  under  the  discretion  of  the  judge,* 
may  be  afforded  the  witness ;  as  where  a  witness  called  to  prore  tfe 
partnership  of  the  plaintifis,  is  not  able  at  that  moment  to  specifj  tk 
several  names  of  the  partners,  a  number  of  names,  containing  tfcoR^ 
the  partners  among  others,  may  be  suggested  to  the  witness  for  the  us^ 
ance  of  his  memory.  (4) 

A  leading  question  may  be  put  when  it  is  necessary  to  contndieti 
witness  on  the  other  side,  as  to  the  contents  of  a  paper  which  ha8  h» 
destroyed  (5),  for  otherwise  it  would  be  impossible  ever  to  come  to  i 
direct  contradiction. 

In  order  to  identify  a  person  in  court  with  one,  whom  the  witnesB  bv 
described,  the  attention  of  the  witness  may  be  directed  to  that  penoOi  <■' 
he  may  be  asked,  if  that  b  the  person  of  whom  he  has  spoken.  (6) 

If  a  witness  called  by  the  plaintiff  has  been  examined  and  cross-examart 
and  has  quitted  the  witness  box,  and  the  defendant  has  afterwards  occisw 
to  recall  the  same  witness  to  prove  hb  case,  the  counsel  for  the  detob^ 
is  not  bound  to  examine  in  chief,  but  may  put  leading  questions  as  a 
cross-examination.  (7) 

And  where  in  a  cross-examination,  a  witness  being  asked  as  to  io«e 
expressions  which  he  had  used,  denied  them,  and  the  counsel  on  the  c^ 
side  called  a  person  to  prove,  that  the  witness  had  used  such  expresaoufi 
and  read  to  him  the  particular  words  from  his  brief:  —  It  was  beldtf 
Chief  Justice  Abbott,  that  he  might  do  so.  (8) 

Questions  which,  whether  answered  affirmatively  or  negatively^  "^^ 
not  be  conclusive  upon  any  points  in  the  cause,  are  not  leading  quesdoos- 
Thus,  if  a  witness,  called  to  prove  that  A.  and  B.  are  partners,  be  asked 


(1)  Madge  v.  Fear,  1  Smith,  409. 

(2)  Jones  v.  HaU,  2  Stark.  505. 

(S)  Rowe  ▼.  Brenton,  3  M.  &  R.  212.  8 
B.  &  C.  765.  ante,  1633—1711.  tit.  ErFKcr 
AND  Paoop  OP  DocuMENTAar  Etiosncb. 

(4)  Acerro  ▼.  Petroni,  1  Stark.  100. 


(5)  QmrteeH  ▼.  Touge,  1  Camp-  ^ 

(6)  Rex  T.  Watton,  8  Stark.  188.   ^ 
▼.  JDe  Berenger,  3  M.  &  S.'  67.  ^ 

(7)  DiekiHtom  ▼.  Skee,  4  Esp.  VS-C  <"• 

(8)  Edmondi  ▼.  fFalter,  S  Sttft  7. 
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whether  A.  has  interfered  in  the  business  of  B.,  this  is  not  a  leadine      pBoorsr 
question.  (1)  ^       Wm^Esm 


If  a  witness  be  evidently  hostile  to  the  party,  by  whom  he  has  been  ten-  Unwillxkg 
dered  as  a  witness,  the  court  can  in  its  discretion,  pennit  the  examination  Witkess. 
in  chief  to  be  conducted  as  a  cross-examination.  Thus,  on  the  trial  of  an 
issue  from  the  court  of  Chancery,  with  power  to  the  plaintiff  to  examine 
the  defendant  as  a  witness:  —  It  was  held,  that,  as  a  matter  of  right, 
plaintiff's  counsel  might  cross-examine  the  defendant,  although  called  as 
his  witness,  the  defendant  standing  in  a  situation  necessarily  adverse.  (2) 


5.  Cross-examination.  C»oss-sx- 

▲MINATION. 

A  leading  question  may  be  put  to  an  unwilling  witness  on  the  examin-  Leading  ques- 
ation  in  chief,  at  the  discretion  of  the  judge ;  but  a  leading  question  may  tions  may  be 
be  always  put  in  cross-examination,  whether  a  witness  be  unwilling  or  ^"^y^r^    u 

not.  (3)  nesa. 

But  this  principle  must  be  applied  in  a  qualified  sense ;  for  "  to  put  strong 
heading  questions  to  a  witness  without  limitation  or  reserve^  is  substantially 
preparing  a  statement  for  him,  and  appears  to  be  inconsistent  with  justice 
and  a  fair  trial"  (4) ;  in  fact,  as  observed  by  Mr.  Justice  Buller(5),  <<you 
may  lead  a  witness  upon  a  cross-examination,  to  bring  him  directly  to  the 
point  as  to  the  answer,  but  not  to  go  the  length,  of  putting  into  the  wit- 
ness's mouth  the  very  words  which  he  is  to  echo  back  again." 

Collateral  questions,  trying  the  truth  of  a  material  part  of  the  witness's  Questions  on 
.tory,  may  be  put.  (6)  ST'tSf 

The  judge  will  allow  the  defendant's  counsel  to  cross-examine  as  to  facts  purpose  of  oon- 
which  appear  to  be  irrelevant,  as  relating  to  a  third  person,  if  the  de-  S^mation. 
fondant's  counsel  undertake,  that  it  shall  be  shewn  by  oUier  evidence,  that  ^^^^  f"  ^<' 

.  '  amination  ap- 

these  facts  are  relevant  to  the  issue.  (7)  parently  irrele- 

If,  on  cross-examination,  it  be  proposed  to  ascertain  of  a  witness,  whether  ^^'  ^i^l  ^ 

he  has  made  representations  of  any  particular  nature,  immediately  after 

being  asked,  whether  he  made  any  representation,  he  must  be  asked,  whether 

he  made  the  representation  by  parol,  or  in  writing.  (8) 
If  .the  defendant's  counsel  cross-examine  as  to  certain  misrepresentations  Examinations 

made  towards  the  defendant,  and  deceptions  practised  on  him,  this  is  to  be  '^P^^^QS  P^*- 

.,        _  .  -        !..«.,  1      A    1      1.  A    1   «  representations. 

considered  as  notice  to  the  plaintiff  s  counsel  of  the  line  of  defence ;  and 
therefore,  if  he  have  letters  of  the  defendant  tending  to  shew,  that  he  knew 
the  real  state  of  the  facts,  the  plaintiff's  counsel  ought  to  give  them  in 
evidence  before  the  plaintiff's  case  is  closed,  and  he  will  not  be  allowed  to 
put  them  in,  as  evidence  in  reply.  (9) 

In  an  action  for  the  negligent  driving  of  the  defendant's  coach,  whereby 
the  plaintiff's  gdods  were  destroyed,  the  plaintiff  gave  evidence  of  the  goods 
destroyed  being  in  the  possession  of  his  servant.  The  witness  who  proved 
this,  was  cross-examined  with  a  view  of  shewing  the  goods  to  be  the  pro- 

(1)  NiehoOM  V.  Dowding,  1  Stark.  81.  (5)  Hardy's  ea$e,  34  HowelVs  St  Tr.  755. 

(2)  Ctarkt  v.  Safiry,  1  R.  &  M.  126.  (6)  Exp.  BardweO,  I  Mont.  &  Ayr.  806. 

(3)  Parkin  ▼.  Moon,  7  C.  &  P.  408.  *  (7  >  Haigh  ▼.  Belcher,  7  C.  &  P.  389. 

(4)  Hardg*8  etue,  24  HowelFs  St  Tr.  659.  (8)   Qneen*t  eate,  2  B.  &  B.  292. 
FhUlipps*  Ev.  912.  (9)   Wharion  ▼.  Lewit,  1  C.  &  P.  529. 


1774 


EVIDENCE. 


Proof  bt 
W1TMX88K8. 


General  re- 
putation. 


Subjects  upon 
which  a  wit- 
ness cannot  be 
examined. 


perty  of  a  person  of  the  name  of  PhilUps,  and  that  they  did  not  bckngti 
the  plaintiff; — the  defendant  waa  likewise  pennitted  to  call  witneaaes  to  yon 
that  fact  (1) 

In  an  action  against  the  defendant,  an  occupier  of  a  farm  in  the  tovnilf 
of  Down  Holland,  for  not  setting  out  tithes,  he  set  up  as  a  defoice  a 
modus ;  and  the  plaintiff  shewed  by  surveys  and  terriers,  that  no 
within  the  township  was  mentioned  in  th^n ;  against  which  the  defenfafl 
proved  by  witnesses  an  uniform  payment  of  a  sum  certain  in  respect  olki 
tenement  for  upwards  of  fifty  years : — It  was  held,  that  the  plaintiff  na^ 
on  cross-examination,  ask  those  witnesses  whether  other  tenements  in  Don 
Holland  did  not  pay  a  similar  sum.  (2) 

Witnesses  cannot  be  cross-examined  as  to  facts  not  in  issue,  if  sach  &s 
be  injurious  to  the  characters  of  persons  oot  connected  with  the  caoae.  (3) 

What  is  opened  by  the  counsel  of  one  party  as  presumptive  evidence  in 
favour  of  his  client  against  the  other,  cannot  be  examined  into  on  croa> 
examination  of  his  witnesses,  if  they  have  not  been  examined  in  chie^  as  te 
tl\e  facts  so  stated  in  his  favour.  (4) 


Wmttik 
Statxmsmts  or 

WiTNMS. 
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6.   Written  Statements  of  Witness* 

A  witness  on  cross-examination  may  admit  not  having  mentioned  a  hA 
on  a  former  examination,  though  that  examination  be  iii  writings  and  ail 
produced.  (5) 

The  defendant  cannot,  in  the  course  of  the  plaintiff's  evidence^  cnai- 
examine  the  plaintiff's  witnesses  as  to  the  contents  of  written  docunif^ 
although  notice  may  have  been  given  to  the  plaintiff  to  produce  them,  aid 
he  refuses  to  produce  them  in  that  stage  of  the  cause.  (6) 

If  a  defendant's  counsel  in  cross-examining  a  witness  put  a  letter  iaH 
his  hand,  and  after  asking  him  if  he  wrote  it,  desire  him  to  read  it,  and  tha 
put  questions  upon  it,  the  defendant's  counsel  is  not  bound  to  have  Ik 
letter  read,  till  after  he  has  addressed  the  jury  (7);  because  the  contentiaf 
every  written  paper  are,  according  to  the  ordinary  and  well-establisiici 
rules  of  evidence,  to  be  proved  by  the  paper  itself,  and  by  that  aloae^  i 
the  paper  be  in  existence.  The  proper  course  therefore,  is,  to  ask  tbe 
witness  whether  that  letter  is  of  his  handwriting ;  if  the  witness  admit  it  t» 
be  his  handwriting,  the  cross-examining  counsel  can,  at  his  proper  seasoi, 
read  that  letter  as  evidence ;  and  when  the  letter  is  produced,  then  the 
whole  of  the  letter  is  made  evidence.  One  of  the  reasons  for  the  rule  re- 
quiring the  production  of  written  instruments  is,  that  the  court  may  be 
possessed  of  the  whole :  if  cross-examining  were  allowed,  counsel  may  pst 
the  court  in  possession  only  of  a  part  of  the  contents  of  the  written  paper; 
the  court  would  never  be  in  possession  of  the  whole,  though  it  may  happ» 
that  the  whole,  if  produced,  may  have  an  effect  very  different  from  thi^ 
which  might  be  produced  by  the  statement  of  a  part  (8) 


(1)  WhiUingham  v.  Bhxham^A  C.  &  P.  597. 
It  seems  Phillips  might  have  been  called  in 
reply,  to  prove  that  the  goods  were  not  his. 

(2)  BlundeU (Clerk) Y,  Howard,  1  M.  &  S. 
292. 

(3)  BaU  V.  BiOy  1  C.  &  P.  100. 


(4)  Lwu  Y.  NovotUi^M,  1  £^  N.  P.C. 
297. 

(5)  RidJey  v.  G^ycfe,  1  M.  &  Rolx  197. 

(6)  ^<<&ipay«v.i>ywN,S  Stark.  49.   Gn- 
ham  V.  DyUer,  ibid.  21.     6  li^.  &  &  I. 

(7)  Holland  ▼.  Reeves,  7  C.  &  P.  36. 

(8)  Ibid. 
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A  letter  written  by  a  witness  may  be  given  in  evidence  to  contradict  the      PftooF  by 
testimony  given  by  him  at  the  trial  (1);  but  it  is  not  allowable  on  cross-      Witmesms. 
examination^  in  the  statement  of  a  question  to  a  witness,  to  represent  the 
contents  of  a  letter,  and  to  ask  him,  whether  he  wrote  a  letter  to  any  person, 
'with  such  or  similar  contents,  without  having  first  shewn  the  witness  the 
letter,  and  asking  him  whether  he  wrote  that  letter.  (2) 

The  letter,  if  in  existence,  should  therefore  be  produced  and  shewn  to  the 
witness.  When  it  is  produced,  two  or  three  lines  of  the  letter  may  be  ex- 
hibited to  a  witness,  without  exhibiting  to  him  the  whole,  and  he  may  be 
asked,  whether  he  wrote  the  part  exhibited ;  but  if  he  deny,  that  he  wrote 
such  part,  he  cannot  be  examined  as  to  the  general  contents  of  the  letter  (3); 
because  the  paper  itself  ought  to  be  produced^  in  order  that  the  whole  may 
be  seen,  and  the  one  part  explained  by  the  other. 

If,  on  cross-examination,  a  witness  admit  a  letter  to  be  in  his  hand-  When  a  letter 
writing,  he  cannot  be  questioned  by  counsel  whether  statements  such  as  ™1^  ^  '^^  ^^ 
they  may  suggest,  are  contained  in  it,  but  the  whole  of  the  letter  must  be 
read  in  evidence.  (4) 

In  the  ordinary  course  of  proceeding,  such  letter  must  be  read  as  part  of 
the  cross-examining  counsel's  case:  it  may,  however,  be  permitted  to  be 
read  at  an  earlier  period,  if  the  counsel  suggest,  that  he  wishes  to  have  the 
letter  immediately  read,  in  order  to  found  certain  questions  upon  it,  con- 
sidering it,  however,  as  part  of  the  evidence  of  the  counsel  proposing  such 
a  course,  and  subject  to  the  consequences  thereof.  (5) 

The  foregoing  decisions  apply  to  letters  which  are  producible,  upon  the  When  the 
principle,  that  the  contents  of  every  written  paper  are  to  be  proved  by  the  1®**®'  "  '**'* 
paper  itself,  and  by  that  alone,  if  the  paper  be  in  existence ;  but  if  the  **  ^^ 
paper  be  not  in  esse^  these  decisions  are  not  applicable,  and  do  not  decide 
the  question,  whether  counsel  may  be  allowed  to  cross-examine  a  witness, 
as  to  his  having  written  a  letter  containing  a  different  statement  to  that 
which  he  has  made.  (6) 

Though  a  witness  cannot  give  evidence  of  the  particular  contents  of 
written  accounts,  yet  he  may  speak  to  the  general  balance  without  pro- 
ducing them.  (7) 

On  an  application  for  a  new  trial,  one  of  the  witnesses  made  an  affidavit  Examination 
who  was  called  on  the  second  trial ;  it  was  proposed  to  cross-examine  the  ^™™  *^*  ^^^ 
witness  from  an  office  copy  of  her  affidavit,  which  was  ordered  by  the  davit, 
judge's  order  (in  the  usual  form)  to  be  admitted  as  a  true  copy : — It  was 
held,  that  this  might  be  done,  and  that  it  was  not  necessary  to  have  the 
original  affidavit  to  cross-examine  upon.  (8) 

Generally  speaking,  a  witness  is  allowed  to  explain  any  thing  he  may  have  Witkbss  xak- 
swom  either  in  his  examination  in  chief,  or  on  cross-examination.  (9)  ^^^  ^^  ^o- 

niTIOM  TO  Hxa 
EviDBNCZ 

AFTza  Caois- 

(1)  De  SaiUy  y.  Morgaaa,  2  Esp.  N.  P.  C.         (9)  A  witness  who  has  been  examined  xzamikatiov. 
691.  for  the  crown,  and  cross-examined,  and  has 

(2)  QMejt*«  COM,  2  B.  &  B.  286.  left  the  table,  cannot  afterwards,  upon  his 

(3)  Ibid.  own  application,  make  any  addition  to  bis 

(4)  Ibid.  288.  evidence,  if  the  prisoner's  counsel   object ; 

(5)  Ibid.  but  the  court  will  hear  an  application  from 

(6)  Phillipps*  £▼.  931—938.  counsel,  after  the  witness  shaJl  have  oommu- 

(7)  Roberts  v.  Doxon^  Peake's  N.  P.  C.  nicated  with  the  crown  solicitor.    Regina  v. 
116.  Prices  1  Armstrong  &  Macartney  (Irish), 

(8)  Dmnti  v.  DaviM,  9  C.  &  P.  252.  73. 
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Judgment  of 
Chief  Justice 
Abbott  in  the 
Quem*i  eon. 


Judgment,  of 
Lord  Denman 
in  PrtHce  v.  ' 
Samo. 


7.  Re-examination  and  Recall  (f  Witnesses. 

The  object  of  a  re-examination  is  to  afford  the  vitness  an  oppoitoM 
of  reconciling  the  statements,  which  he  may  have  made  on  his  crosB-exub 
ation  with  his  examination  in  chief,  and  of  vindicating  his  character. 

In  the  Queen's  case  (I)  Chief  Justice  AbboU  said,  ''I  think  the  cow 
has  a  right,  upon  re-examination,  to  ask  all  questions,  which  may  be  pnfi 
to  draw  forth  an  explanation  of  the  sense  and  meaning  of  the  ezpreois 
used  by  the  witness  on  cross-examination,  if  they  be  in  themselves  AovlW 
and,  also,  of  the  motive,  by  which  the  witness  was  induced  to  use  those  o 
pressions ;  but,  I  think,  he  has  no  right  to  go  further,  and  to  introdn 
matter  new  in  itself,  and  not  suited  to  the  purpose  of  explaining  either  tk 
expressions  or  the  motives  of  the  witness." 

**  And  I  distinguish  between  a  conversation  which  a  witness  may  hsnid 
with  a  party  to  the  suit,  whether  criminal  or  civil,  and  a  conversation  wAi 
third  person.  The  conversations  of  a  party  to  the  suit,  relative  to  tk 
subject-matter  of  the  suit,  are,  in  themselves  evidence  against  him  ii  & 
suit ;  and,  if  a  counsel  chooses  to  aftk  a  witness  as  to  any  thing  wbidi  wf 
have  been  said  by  an  adverse  party,  the  counsel  for  that  party,  has  aiig^ 
to  lay  before  the  court  the  whole  which  was  said  by  his  client  in  the  sui 
conversation,  not  only  so  much  as  may  explain  or  qualify  the  matter  bro^ 
duced  by  the  previous  examination,  but,  even  matter  not  properly  coooe^ 
with  the  part  introduced  upon  the  previous  examination,  provided  oi^ 
that  it  relate  to  the  subject-matter  of  the  suit ;  because  it  would  oot  k 
just  to  take  part  of  a  conversation  as  evidence  against  a  party,  wiM 
giving  to  the  party,  at  the  same  time,  the  benefit  of  the  entire  residue  i 
what  he  said  on  the  same  occasion.  But  the  conversation  of  a  witness  «ii 
a  third  person  is  not  in  itself  evidence  in  the  suit  against  any  party  to  A^ 
suit" 

The  foregoing  language  of  Chief  Justice  Abbott  has  been  qualified  s 
Prince  v.  Samo(2)i  where  it  was  held,  that  a  witness,  cross-examined** 
assertions  of  the  plaintiff  in  a  particular  conversation,  could  not  be  o^ 
mined  as  to  other  unconnected  assertions  of  the  plaintiff  in  the  same  c» 
versation,  although  connected  with  the  subject  of  the  suit,  Lord  DeDD0 
observing, — "  Upon  the  whole,  we  think  it  must  be  taken  as  settled,  t» 
proof  of  a  detached  statement  made  by  a  witness  at  a  former  time^  does  os 
authorise  proof  by  the  party  calling  that  witness  of  all  that  he  said  at  ttf 
same  time,  but  only  of  so  much,  as  can  be  in  some  way  connected  witb  tv 
statement  proved. 

"  We  forbear  from  entering  into  a  detailed  examination  of  the  doctni* 
here  laid  down.  We  have  considered  it  repeatedly  with  the  utmost  cam 
and  with  all  the  diffidence  inspired  by  such  an  authority ;  but  ve  caaaot 
assent  to  it  We  will  merely  observe,  that  it  was  not  introduced  as  * 
answer  to  any  question  by  the  House  of  Lords,  and  may  therefore  v 
strictly  regarded  as  extra-judicial;  that  it  was  not  necesrary  as  a  reason t<^ 
the  answer  to  the  question  that  was  proposed ;  that  it  was  not  in  ^ 


(1)  2  B.  &  B.  297. 


(2)  7  A.  &  E.  6S4. 
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adopted  by  Lord  Eldon,  or  any  of  the  other  judges  who  concurred ;  that  it      Paoor  by 
was  expressly  denied  by  Lords  Redesdale  and  Wynford ;  and  that  it  does      ^"'^'sszs. 


not  rest  on  any  previous  authority.  We  ought  to  add,  that,  in  our  opinion, 
the  reason  of  the  thing  would  rather  go  to  exclude  the  statements  of  a  party 
making  declarations  which  cannot  be  disinterested.*' 

If  that,  which  the  witness  has  stated  in  answer  to  the  question  on  his 
cross-examination,  arose  out  of  the  inquiries  of  the  person  with  whom  he 
had  the  conversation,  the  witness  may  be  asked  in  the  re-examination,  what 
those  inquiries  were(l);  he  may  also  be  asked,  what  induced  him  to  give 
to  that  person  the  account  which  he  has  stated  in  the  cross-examination.  (2) 

The  counsel  calling  a  witness  who  has  given  unfavourable  evidence  on  Witness  maybe 
Gross-examination  may,  on  rte-examination,  ask  him  questions  to  shew  in-  "l^ed  his  rea- 

j  .    X     •    .  1  1      .  11    .  1  .       y^»\  sons  for  betray- 

aucements  to  betray  the  party  who  has  called  him.  (3)  ing  the  party 

But  if,  on  the  trial  of  an  action  or  indictment,  a  witness  examined  on  the  ^y  whom  he 

part  of  the  plaintiff  or  prosecutor,  upon  cross-examination  by  defendants  ^ 

counsel  shall  s&y,  that  at  a  time  specified  he  told  A.  that  he  was  one  of  the 

witnesses  against  the  defendant,  and  being  re-examined  by  plaintiff's  or 

prosecutor's  counsel  states,  what  induced  him  to  mention  this  to  A.,  the 

plaintiff's  or  prosecutor's  counsel  cannot  further  re-examine  the  witness  as 

to  such  conversation,  even  as  far  only,  as  it  related  to  his  being  one  of  the 

witnesses.  (4) 

^'  In  general,  if  a  witness  on  cross-examination  voluntarily  give  inadmissible  Objectionable 

evidence,  it  will  not  be  inserted  in  the  judee*s  notes ;  nor  can  it  be  treated  !!Lf  ™^?« 
'  Jo'  ^  cross*examin- 

as  evidence  in  the  cause,  for  an  adverse  witness  cannot  obtrude  evidence  ation. 
against  a  party  on  cross-examination,  which  he  could  not  give  in  chief; 
but  if  a  party  choose  to  cross-examine  the  witness  as  to  inadmissible 
facts,  the  other  party  is  entitled  to  re-examine  him,  as  to  such  evidence  so 
given."  (5) 

The  judge  will  allow  a  witness  for  the  plaintiff  to  be  recalled  on  the  ap-  Rccallivo 
plication  of  plaintiff's  counsel,  before  plaintiffs  case  is  closed.  (6)  Wituksses. 

But  the  judge  will  not  (except  under  special  circumstances)  allow 
plaintiff,  afler  his  case  has  closed,  to  recall  a  witness  to  prove  a  material 
fact  (7) 

Where  the  plaintiff's  case  was,  that  a  certain  sale  under  9^  fieri  facial  Where  witness 
was  fair  and  bond  fide :  —  It  was  held,  that  the  sheriff  who  sold  the  goods  ^^}}  "ot  be  re- 

cslleci 

was  a  competent  witness  for  the  plaintiff;  but  that,  although  such  witness 
had  been  released  in  the  meantime,  he  could  not  be  recalled  on  the  part 
of  the  plaintiff  after  the  statement  of  the  defendant's  case.  (8) 

Where,  in  an  action  against  the  indorser  of  a  promissory  note,  the  plain- 
tiff omitted  to  prove  a  legal  notice  of  dishonour,  and  was  nonsuited  in 
conoiequence  of  it,  the  judge  not  allowing  a  witness  to  be  recalled  to 
prove  that  fact; — it  was  laid  down  as  a  general  principle,  that,  after  the 

(1)  2  B.  &  B.  294.  (7)  Murray  v.  Duhlin  (S/terifft  of),  ibid. 

(2)  Ibid.     PhilUpps*  £t.  940.  1 30.     A  witness  offered  for  cross-examin- 

(3)  Dunn  ▼.  Aiktt,  2  M.  &  Rob.  122.  ation  by  the  crown  to  the  prisoner's  counsel, 

(4)  Qii0ei»*«  eate,  2  B.  &  B.  294.  but  not  then  examined,  cannot  alerwards 

(5)  Blewtit  ▼.  Treffonning,  3  A.  &  £.  584.  be   examined  on   the  part  of  the   crown. 
5  N.  &  M.  308.     Phillipps'  £v.  944.  Nalfy^i  ease,  1  Irish  Circuit  Cases,  118. 

(6)  mUe  Y.  Smith,  I  Armstrong  &  Ma^         (8)  KeVy  v.  Smith,  ibid.  130. 
cartney  (Irish),  171. 
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plaintiff  has  closed  his  case,  the  judge  will  Dot  allow  him  to  recall 
or  go  into  evidence  on  the  merits.  (1) 


8.  Opinion  cmd  Skill, 

*'  Witnesses  conversant  in  a  particular  trade  may  be  allowed  to  speak  to  a 
prevailing  practice  in  that  trade ;  scientific  persons  may  give  their  opiaisa 
on  matters  of  science  ;  but  witnesses  are  not  receivable  to  state  their  viev* 
on  matters  of  legal  or  moral  obligation,  nor  on  the  manner  ia  which  otkft 
would  probably  be  influenced,  if  the  parties  had  acted  in  one  way  raikr 
than  another,"  it  being  for  "  the  jury  to  decide  on  the  materiality  of  fiKU 
and  the  duty  of  disclosing  them."  (2) 

And  where  scientific  men  are  called  as  witnesses,  they  are  not  eotitied  i 
give  their  opinions  as  to  the  merits  of  the  case,  but  only  respecting  the  &ds 
as  proved  at  the  trial.  (3) 

A  ship-builder  may  state  his  opinion  of  the  seaworthiness  of  a  ship,  fraa 
examining  a  survey  which  had  been  taken  by  others,  and  at  which  he  «i$ 
not  present  (4) 

A  clerk  of  the  post-oflUce  accustomed  to  inspect  franks  for  the  detection  ^ 
forgeries,  has  been  permitted  to  prove,  that  the  handwriting  of  an  instmnwit 
was  not  a  natural  hand,  although  he  never  saw  the  supposed  person  wriie: 
and  that  two  writings,  suspected  to  be  in  imitated  hands^  were  written  kf 
the  same  person.  (5) 

Seal  engravers  may  be  called  to  prove  the  difference  between  a  gemuK 
impression,  and  one  suppo'sed  to  be  false.  (6) 

The  .opinion  of  artists  in  paintings  are  evidence,  as  to  the  genuinen^^  of 
a  picture.  (7) 

Commercial  men  may  prove  the  meaning  of  any  particular  cxpressifli 
used  in  a  letter  on  a  commercial  subject.  (8) 

Where  an  embankment,  which  had  been  erected  for  the  purpose  of  pre- 
venting the  overflowing  of  the  sea,  had  caused  the  choking  up  of  a  harbonr, 
the  opinions  of  scientific  men  as  to  the  effect  of  such  an  embankment  upoo 
the  harbour  are  admissible  evidence  (9);  and  an  engineer  may  pror? 
from  his  experiments,  what  he  considered  was  the  effect  of  the  embaoi- 
ment.  (10) 

On  a  scire  facias  to  repeal  a  patent  for  a  machine,  it  is  allowable,  to  pron 
the  fact  of  its  non  originality,  to  put  into  the  hands  of  a  witness,  who  had 
constructed  a  machine  for  the  same  purpose,  a  drawing  not  made  by  himseK 
and  to  ask  him,  whether  he  had  such  a  recollection  of  the  machine  he  made, 
as  to  be  able  to  say^  that  such  is  a  correct  drawing  of  it?  (11) 

The  opinion  of  medical  men  is  evidence  as  to  the  state  of  a  patient^  wbon 


(1)  Johnston  v.  Ciinton,  1  Armstrong  & 
Macartney  (Irish),  123. 

(2)  Per  Lord  Denmanin  Campbell  v.  Rick- 
ards,  5B»Sc  Ad.  840. 

(3)  Jameson  v.  Drinkaldf  12  Moore,  148. 

(4)  Thornton  v.  Royal  Exch,  Ast,  Comp» 
Peake's  N.  P.  C.  37.  Beekwith  v.  Sydebotham, 
1  Camp.  117.  Chaurand  v.  Angerttein,  Peakc*s 
N.P.C.61. 


(5)  GoodtUh  d.  Reoett  ▼.  Braham,  4  T.  B. 
498.  Harrison's  £v.  43.,  sed  videamii,  1£ST 
— 1700.  contrd. 

(6)  Folkei  V.  Chadd,  3  Doug.  137. 

(7)  Ibid. 

(8)  Chaurandy.Angerstein,^e»ke*%}^,?,C 
37. 

(9)  FoUies  V.  Chadd,  3  Doug.  157. 

(10)  Ibid. 

(11)  Rex  V.  Hadden,  2  C.  &  P.  184. 
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they  have  8een(l),  or  where  they  have  not  themselves  seen  the  patient,      Pnoor  by 

but  have  heard  the  symptoms  and  particulars  of  his  state  detailed  by  other      ^"KKssKa. 

witnesses  at  the  trial.    Thus,  on  a  question  of  sanity,  a  medical  man  who 

has  heard  the  trial  may  be  asked,  whether  the  facts  proved,  shew  symptoms 

of  insanity  ?  (2)     But  unprofessional  persons  cannot,  under  any  circum-  Unprofessional 

stances,  give  an  opinion  respecting  the  fact  of  sanity  or  insanity,  or  whether  persons  cannot, 

a  person  be  capable  of  managing  his  affairs  or  not ;  —  because  that  is  the  cjnnstancL^"^" 

issue,  which  the  jury  have  to  try.  (3)  gWe  an  opi- 

nion respecting 
the  fiict  of  sa- 
nity or  insanity. 

9*  Refreshing  Memory  from  wriUen  Memoranda*  Refrxshinc 

Memory  from 
A  witness  can  depose  to  such  facts  only,  as  are  within  his  own  knowledge ;  writtxh 

but,  even  in  giving  evidence  in  chief,  there  is  no  rule,  which  requires  a  Memoranda. 

witness  to  depose  to  facts  with  an  expression  of  certainty,  that  excludes  all  Memoranda 

■^  '^  •'  assisting  the 

doubt  in  his  mind.  (4)     Witnesses  are  permitted  to  refresh  their  memories  memory  of  the 
from  writing,  when  only  used  for  the  purpose  of  reviving  or  assisting  their  ^»tnef«»  and 
memories,  and  to  bring  to  their  minds  a  recollection  of  facts.  mind  a  recol- 

When  a  witness  admits  his  memory  to  have  been  revived  by  the  previous  lection  of  the 
inspection  of  a  writings  it  does  not  seem  to  be  required,  as  a  condition  of   ^^ 
the  admission  of  his  oral  testimony,  that  the  writing  should  be  produced  in 
court  (5)    Thus,  it  was  held,  that  a  clerk  might  refresh  his  memory  as  to 
the  deliveries  of  goods  by  looking  at  entries  made  in  his  presence  by  his  Entries  in  a 
master  in  a  ledger  from  entries  made  by  the  clerk  in  a  waste  book,  such  '^^''* 
entries  in  the  ledger  having  been  checked  by  the  clerk,  while  the  facts  were 
fresh  in  his  memory,  and  that  the  waste  book  need  not  be  produced.  (6) 

To  prove  the  date  of  an  act  of  bankruptcy,  an  old  witness  has  been  Depositions, 
allowed   to  recur  to   his  depositions  made  at  the  time  to  refresh  his 
memory  (7) ; — and  a  barrister  may  give  evidence  of  what  a  witness  said  upon  A  barrister 
a  former  trial,  in  which  he  was  counsel ;  and,  to  refresh  his  memory,  may  ^^  ^^*  ®^*' 
make  use  of  the  notes  which  he  then  made,  upon  the  back  of  his  brief.  (8)    ferring  to  the 

But  if  the  writing  have  not  the  effect  of  reviving  the  witness's  memory,  notes  on  his 
but  notwithstanding  enables  him  to  speak  positively  to  a  fact,  so  that  his    "*^  * 
testimony  depends  upon  his  inference  from  the  writing,  the  writing  must 
be  produced.  (9) 

Evidence  can  be  received  from  witnesses,  who  only  recollect  having  seen  Witnesses 
the  writing  before  ;  and,  though  they  have  no  independent  recollection  of  abstract'recol- 

(1)  PbiUipps*  £▼.  899.  tively  to  these  facts.      Phillipps'  Ev.  898. 

(2)  Rex  V.  Seark^  1  M.  &  Rob.  75.,  ud  Per  De  Grey  C.  J.  in  Aft&r*«  cate,  3  Wils. 
qtuere.  If  he  can  be  asked  whetlier,  from  427.  ;  and  for  false  evidence  so  given,  a  wit- 
the  teMtmony  given,  the  act  with  which  the  ness  may  be  indicted  for  perjury, 
prisoner  is  charged,  is  in  his  opinion  an  act        (5)  Phillipps'  Ev.  893. 

of  insanity?  —  which  is  the  very  point  to  be         (6)  Burton  v.  Plunanerf  4  N.  &  M.  315. 

decided  by  the  jury.     JIe»  v.  Wright^  R.  &  2  A.  &;  £.  341. 

R.  C.  C.  456.  (7)   Vaughan  v.  Martin^  1  Esp.  N.  P.  C. 

(3)  Regina  v.  Netitte,  1  Crawford  &  Dix  440.  pott,  1782. 

(Irish),  96.  n.,  vide  etiam  Clark  ▼.  Periam^  (8)  Guineas  cote,  1  Irish  Circuit  Cases, 

2  Atk.  340.  167. 

(4)  It  is  the  constant  practice  to  receive  (9)  Doe  v.  Perkinsy  3  T.  R.  754.  Tanner 
in  evidence  a  witness's  belief  of  the  identity  v.  Taylor^  ctt.  ibid.  Howard  v.  CanJIeld,  5 
of  a  person,  or  of  thefiictof  a  certain  writing  Dowl.  P.  C.  417.,  et  vide  KensiMgtou  v.  /n- 
being  the  handwriting  of  a  particular  indi-  p/i>,  8  East,  373. 

vidua],  though  the  witness  will  not  aver  posi- 
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the  facts  mentioned  in  it,  yet  remember  that,  at  the  time  they  saw  it,  tker 
knew  the  contents  to  be  correct.  Thus,  "  where  a  witness  called  to  prot? 
the  execution  of  a  deed,  sees  his  signature  to  the  attestation,  and  says  ^et 
he  is  therefore  sure^  that  he  saw  the  party  execute  the  deed,  that  is  a  scf- 
ficient  proof  of  the  execution  of  the  deed,  though  the  witness  add,  that  he 
has  no  recollection  of  the  fact  of  the  execution  of  the  deed."  (1) 

In  Maugham  v.  Hubbard  (2),  which  was  an  action  against  assignees  to 
recover  money  wrongfully  paid  to  them,  the  debt  having  been  previonslT 
paid  to  the  bankrupt,  it  appeared  in  evidence,  that  the  following  entry  w 
made  in  the  plaintiff's  book  by  the  bankrupt  —  "  4th  of  November,  1822. 
Dr.  R.  Lancaster.  Check  20/.  R.  L. : "  —  It  was  held,  that  the  banfcnpi: 
might  speak  from  his  recollection  of  the  entry  in  the  book,  as  haWng  refreihcd 
his  memory,  though  the  book  could  not  be  used  as  evidence  for  want  of  i 
receipt  stamp ;  Lord  Tepterden  observing,  ^^  that  though  it  was  not  itse^ 
admissible  in  evidence  to  prove  the  payment  of  the  money,  the  witness 
might  use  it  to  refresh  his  memory  ;  and  that  his  having  said  that  he  hai 
no  doubt  that  he  received  the  money,  was  sufficient  evidence  of  the  tet* 
On  a  motion  for  a  new  trial,  his  lordship  said,  ^'  Here  the  witness,  on  secii^ 
the  entry  signed  by  himself,  s^id  that  he  had  no  doubt  he  had  received  ik 
money.  The  paper  itself  was  not  used  as  evidence  of  the  receipt  of  tk 
money,  but  only  to  enable  the  witness  to  refresh  his  memory  ;  and  wliei 
he  said,  that  he  had  no  doubt  he  received  the  money,  there  was  safficiesc 
parol  evidence  to  prove  the  payment." 

Testimony  of  witnesses  are  also  admissible,  when  the  memoranda  bfii^ 
to  .their  minds  neither 'any  recollection  of  the  facts  mentioned  in  them,  nor 
any  recollection  of  the  writing  itself,  but  which,  nevertheless,  enable  thea 
to  swear  to  a  particular  fact  from  the  convictions  on  their  minds  on  seezDg 
a  writing  which  they  know  to  be  genuine ;  as  where  a  banker's  clerk  ii 
shewn  a  bill  of  exchange,  which  has  his  writing  upon  it,  from  which  he 
knows  that  the  bill  has  passed  through  his  hands,  though  he  has  no  recol- 
lection of  that  fact,  nor  of  his  writing  any  thing  upon  that  bill  (3) ;  bat 
the  witness,  though  he  may  have  no  present  independent  recollection,  mxiA, 
on  seeing  the  paper,  be  able  to  depose  positively  to  the  facts,  as  to  wlu'cb 
he  is  examined.  (4) 

Thus,  in  Harrison  v.  Bradley  (5)  it  was  held,  that  a  witness  could  not  be 
questioned  as  to  a  fact  of  which  he  had  no  recollection,  and  as  to  which  be 
could  not  speak,  except  from  an  affidavit  made  by  himself,  and  placed  ia 
his  hands  to  refresh  his  memory. 

The  rule-  that  the  best  evidence  must  be  produced,  precludes  a  witness 
from  refreshing  his  memory  with  a  copy  of  an  instrument,  which  might 
itself  be  used  for  refreshing  his  memory,  as  much  as  it  precludes  the  ad- 
mission of  evidence  of  the  copy  of  an  instrument,  which  would  be  evideBce 
in  itself.  (6)  Therefore,  where  the  witness  neither  recollects  the  fact,  nor 
the  truth  of  the  account  in  writing,  and  the  writing  was  not  made  by  Imt 


( 1 )  Per  Bayley  J.  in  Maugham  y.  Hub- 
bard, 8  B.  &  C.  14.    2  M.  &  R.  5. 

(2)  8  B.   &  C.  15.     Rex  v.  St.  Martinis, 
JLeicester  (fnhab.  of),  2  A.  &  E.  210. 

(3)  Phillipps'  Et.  893. 

(4)  Ibid.     Rex  v.  St,  Martin' t,  Leicegter 
(lahab.  of)y  2  A.&  E.  210. 


(5)  I  Armstroiijg  &  Hacartoey  (Irislij^ 
15. 

(6)  Rex  T.  St,  MarHn%  Leieexier  (/»^. 
o/),2  A.&E.  215.  i^  PattCMKi  J.  in  £vr. 
ion  y.  Plummer,  ibid.  341. 
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his  testimony,  so  far  as  it  is  founded  on  the  written  paper,  would  be  objec-      Proof  by 
tionable  as  hearsay ;   for  the  witness  can  be  no  more  permitted  to  give      ^"wessks. 
evidence  of  his  inference  from  what  a  third  person  has  written,  than  from 
what  a  third  person  has  said.  (1) 

But  when  a  witness  on  looking  at  a  written  paper  has  his  memory  so 
refreshed,  that  he  can  speak  to  the  facts  from  a  recollection  of  them,  his 
testimony  is  admissible,  although  the  paper  may  not  have  been  written  by 
him. 

A  witness,  for  the  purpose  Of  refreshing  his  memory,  may  refer  to  entries  Witness  can 
in  a  book,  which  he  did  not  write  with  his  own  hand,  but  which  he  regu-  ^^^^^^  ^b 
larly  examined  from  time  to  time,  soon  after  they  were  written,  and  while  referring  to 
the  facts  stated  in  them  were  fresh  in  his  memory.  (2)  entries  in  a 

Where  the  plaintiff  entered  an  account  in  writing  of  goods  and  cash  dW  1*07 write** 
furnished  to  the  defendant  from  time  to  time,  each  page  of  which  was  au- 
thenticated by  the  defendant's  acknowledgment  in  writing  of  the  receipt  of 
the  contents ;  though  such  acknowledgment  in  writing  cannot  be  given  in: 
evidence  per  se  in  respect  of  the  cash  items,  amaunting  to  above  40;.  in 
each  page,  for  want  of  a  receipt  stamp,  yet  it  is  competent  to  the  plaintiff 
to  prove  that,  upon  calling  over  each  article  to  the  defendant,  he  admitted 
that  he  had  received  the  same  ;  and  the  witness  may  refresh  his  memory  by 
referring  to  the  account.  (3) 

Where  an  agent  who  had  given  a  receipt  for  money,  afterwards  became  and,  if  blind, 
blind,  such  receipt,  although  unstamped,  was  allowed  to  be  read  over>  to  *^  to  him 
him  in  court  for  the  purpose  of  refreshing  his  memory.  (4') 

Mr.  Phillipps  observes  (5),  "The  effect  of  a  memorandum,  in  assisting.  Time  at  which 
a  witness,  will  depend  upon  the  state  of  his  memor}',  and  the  time  w^hen  ^^^^^^^^^ 
the  memorandum  was  made  —  which  will  vary  in  different  cases ;"  perhap9^ 
the  best  mode  of  ascertaining  the  fact  will  be,  whether,  at  the  time  the 
memoranda  were  made>  such  a  length  of  time  had  elapsed,  as  to  render  it 
probable,  that  the  memory  of  the  witness  might  have  become  deficient. 

But,  in  Jones  y.  Siroud  (6}  Chief  Justice  Best  held,  that  a  witness  has  no 
right  to  refresh  his  memory  with  a  copy  of  a  paper  made  by  himself  six 
months  after  he  made  the  original,  although  the  original  be  iostj  and  that 
when  lost>  was  so  covered  with  figures,  that  it  was  unintelligible,  the  oijginal 
paper  having  been  written  near  the  time  of  the  transaction. 

In  Steinkeller  v.  Newton  (7)  to  refresh  the  memory  of  a  witness,  it  was 
proposed  to  put  into  his  hands  a  paper,  which  he  had  delivered  to  the 
defendant's  attorney  in  the  month  of  June  1838,  after  the  caus^  bad  been 
set  down  for  trial.  It  was  objected,  that  the  paper  was  not  made  contem- 
poraneously with  the  facts ;  to  which  it  was  answered,  that  it  was  only  to 
refresh  the  memory  of  the  witness,  and  if  it  were  made  at  the  time,  or  the 
next  day,  it  would  be  admissible ;  and  that  it  ought  to  be  admitted,  if  made 
within  a  sufficiently  short  period  from  the  transaction  for  the  judge  to  say, 
that  the  recollection  of  the  transaction  was  more  fresh  in  the  memory  of 
the  witness.    That  as  the  paper  was  only  written  twenty  months  ago,  it  might 

(1)  Phillipps'  Ev.  895.  (6)  2  C.&  P.  196.,  aed  quare,  Ts  not  this 

(2)  Burrough  v.  Martin,  2  Camp.  112.  a  rejection  of  secondary  written  evidence? 

(3)  Jaecb  v.  Lindsay,  1  East,  460.  Phillipps*  Ev.  897, 898.,  vide  etiam  SandweU 

(4)  Catt  V.  Howards  3  Stark.  3.  t.  SandweU,  Comb.  445. 

(5)  Ev.  896.  (7)  9  C.  &  P.  314. 
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be  used  to  refresh  the  witness's  memory  as  to  a  date,  although  it 
some  time  after  the  transaction ;  and  that  there  should  be  a 
construction  put  upon  the  rule:  to  which  Chief  Justice  Tindal  sud,  **Tk 
difference  is  this — it  must  be  confined  to  papers  written  contemporaiieoidT 
with  the  transaction." 

Where  a  witness  had  been  examined  before  commissioDeri  of  bftxikni|«? 
shortly  after  the  act  of  bankruptcy,  it  seems,  that  he  may  refer  to  t&r 
deposition  he  then  made,  for  the  purpose  of  refreshing  his  memonr  as  u 
that  date.  (1) 

If  the  counsel  for  the  defendant  in  cross-examination,  pat  a  JMiper  i^ 
the  witness's  hand  to  refresh  his  memory,  the  opposite  counsel  has  a  rigk 
to  look  at  it,  without  being  bound  to  read  it  in  evidence ;  and  the  c^pooii 
counsel  may  also  ask  the  witness  when  it  was  written,  without  being  booE 
to  put  it  in.  (2) 

But  if  the  paper  be  merely  given  to  a  witness  to  prove  the  hasdwntiig 
to  it,  the  counsel  on  the  opposite  side  have  not  a  right  to  see  it.  (S) 

If  a  witness  refresh  his  memory  from  entries  in  a  book,  the  oppooie 
counsel  may  cross-examine  on  those  entries,  without  making  them  his  €fi- 
dence,  and  the  jury  may  see  the  entries  if  they  wish  to  do  so  ;  but  if  tk 
opposite  counsel  cross-examine  as  to  other  entries  in  the  same  book,  k 
makes  them  his  evidence.  (4) 
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10.  Impeaching  and  supporting  the  Credit  ijf  Wtinesseg, 

Evidence,  for  the  purpose  of  contradicting  a  witness,  must  relate  to 
thing  stated  by  the  witness  not  wholly  irrelevant  to  the  matters  in  issue 

If  in  an  action  on  a  bill  it  has  been  assumed  for  the  defence,  that  such  bi 
was,  at  the  same  time  with  another,  usuriously  discounted  by  the  plaintiff,  as^ 
after  aprimd  facie  case  of  usury  has  been  made  out,  a  witness  who  is  cM 
to  disprove  it,  is  asked  as  to  something  he  had  said  respecting  a  trial  r- 
lative  to  the  other  bill,  this  is  not  a  matter  so  far  collateral,  that  the  otiier 
side  may  not  call  a  witness  to  contradict  him,  as  to  what  he  said.  (^5) 

A  witness  cannot  be  called  to  contradict  another,  who  denies  having  madf 
a  particular  statement,  if  such  statement  was  not  of  a  fact,  but  only  of  i 
matter  of  opinion,  as  such  statement  of  opinion  does  not  come  within  de 
rule  which  confines  contradictions  to  matters  directly  connected  with  tk 
issue  in  the  cause.  (6) 

Where  a  witness  vrho  was  called  to  prove  the  signature  of  the  attesting  wit- 
ness  to  a  bond,  swore  that  the  signature  was  not  in  the  supposed  attesdi^ 
witness's  handwriting,  another  paper,  not  in  evidence  in  the  cause,  was  pot 
into  his  hand,  which  he  also  stated  was  not  that  person's  writing:  — It 
was  held,  that  the  plaintiff  was  not  at  liberty  to  prove^  for  the  purpose  of 


(1)  Smith  V.  Morgan^  2  M.  &  Rob.  257.  (4)   Gregory  v.   Tavemor,  6  C&  P.  9SK 
antl,  1779.  Loyd  v.  Fret^JUU,  2  ibid.  325.     8  &  &  B. 

(2)  Rex  V.  Ranuden,  2  C.  &  P.  603.    Per  19. 

Eyre  C.  J.  in  Hardy't  eate,  24  Howell's  St.  (5)  Meagot  v.    Simmoiu,  3  C  &  P.  Ti- 

Tr.  824.  M.&M.  121. 

(3)  Sindair  v.  Stevenson,  1  C.  &  P.  582.  (6)  EUon  v.  Larhim^  5  C.  &  P.385i  &C 
2  Bing.  511.     10  Moore,  46.  not  &  P.  1  M.  &  Rob.  196. 
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contradicting  the  witness  in  the  box,  that  this  paper  was  actually  written  by      Proof  by 
the  attesting  witness  to  the  bond ;  Mr.  Baron  Alderson  observing,  "  This      Witnessks. 
case  is  very  different  from  that,  where  a  party  denies  one  document  to  be  Judgment  of 
in  his  handwriting,  and  admits  others  put  into  his  hands ;  there  it  has  been  ^^'  Baron 
made  a  question,  whether  those  documents  may  not  be  ^looked  at  by  the  ff^het  ▼. 
jury,  in  order  to  see  whether  they  have  really  been  written  by  the  same  Bopers, 
person.     On  that  point  there  has  been  some  difference  of  opinion  ;  but  the 
real  question  there  isj  does  it  not  enable  the  jury  to  appreciate  the  testi- 
mony given  by  the  witness  ?     The  present  case  is,  however,  very  different ; 
and  the  evidence,  if  admitted,  would  have  the  effect  of  raising  a  collateral 
issue."  (1) 

Where  a  question  is  put  to  a  witness  in  cross-examination,  the  answer  to 
which,  may  have  a  tendency  to  discredit  him,  if  such  question  be  collateral 
to  the  matter  in  issue,  the  answer  which  the  witness  gives,  must  be  taken  as 
conclusive,  and  other  witnesses  cannot  be  called  to  contradict  him.  (2) 

To  inquire  of  a  witness  in  cross-examination,  whether  he  bad  not  attempted 
to  dissuade  another  witness  examined  on  the  opposite  side  from  being 
present  at  the  trial,  has  been  held  to  be  so  far  immaterial  to  the  issue,  that 
if  the  witness  answer  in  the  negative  (namely,  that  he  never  made  such 
an  attempt),  evidence  to  contradict  him  on  that  point,  would  not  be  admis- 
sible. (3) 

In  order  to  discredit  a  witness  by  proof  of  a  contradictory  statement,  it  Questions  poh 
is  not  enough  to  ask  him  generally,  whether  he  has  ever  made  sucli  a  state-  *"*  Puhposb 

°  O  .^ »  Qf  CONTRADICT- 

ment,  but  particulars  must  be  speciiied  to  him  (4),  and  there  must  be  an  ino  a  Witness, 
express  denial.  (5) 

Thus,  in  Angus  v.  Smith  (6)  Chief  Justice  Tindal  said,  "  I  understand  the  Judgment  of 
rule  to  be,  that  before  you  can  contradict  a  witness  by  shewing  he  has  at  Chief  Justice 
some  other  time  said  something  inconsistent  With  his  present  evidence,  you  g^  v.  Smkh,  ' 
must  ask  him  as  to  the  time,  place,  and  person  involved  in  the  supposed 
contradiction.     It  is  not  enough  to  ask  him  the  general  question,  whether 
he  has  ever  said  so  and  so ;  Because  it  may  frequently  happen  that,  upon 
the  general  question^  he  may  not  remember  having  so  said ;  whereas,  when 
his  attention  is  challenged  to  particular  circumstances  and  occasions,  he 
may  recollect  and  explain  what  he  has  formerly  said."  (7) 

But  when,  after  exhausting  a  witness's  memory  as  to  the  contents  of  a 
letter  (not  however  by  leading  questions,  but  by  examining  him  in  the 
regular  manner),  the  witness  may  then  be  asked,  whether  it  contained  a 
particular  passage  recited  to  him  which  had  been  sworn  to  on  the  other 
side? — otherwise  it  would  be  impossible  ever  to  come  to  a  dii'ect  contra- 
diction. (8) 

If  a  witness,  examined  in  chief  on  the  part  of  the  plaintiff,  be  asked,  whe- 
ther he  remembered  a  quarrel  taking  place  between  A.  and  B.,  shall  answer 
that  he  has  heard  of  a  quarrel  between  them^  but  does  not  know  the  cause 
of  it,  and  if  such  witness  be  not  asked  upon  his  cross-examination  whether  he 


(1 )  Hugha  ▼.  RogerMy  8  M.  &  W.  1 23.  (4)  y4ngu8  ▼.  Smithy  M.  &  M.  473. 

(2)  Harria  v.  Tippett,  2  Camp.  637,     Rex  (5)  Pain  v.  Beealon,  1  M.  &  Rob.  20. 
V.  ITataon,  2  Stark.  149.     Exp.  Amsby,  2  (6)  M.  &  M.  473. 

D.  &  C.  213.     Bex  v.  Rudge,  Peake'a  Add.  (7)  Vide    etiam    Edmonds   v.    Waiter,    3 

Cas.  232.,  et  vide  Rex  v.  Yewin,  2  Camp.  638.  Stark.  8. 

(3)  HarrtB  v.  Tippett^  2  Camp.  637.  (8)   Courteen  v.  Touse,  1  Camp.  43. 
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ledge  of  the  cause  of  the  quarrel,  afterwards  examine  a  witnesB  to 
that  the  other  witness  has  made  such  a  declaration  to  him  toaduBg  tk 
cause  of  sach  quarrel.  (1) 

So,  where  he  answers,  that  he  does  not  remember  it,  and  sach 
not  asked  on  his  cross-examination,  whether  he  has  or  has  not 
declaration  stated  in  the  question  respecting  such  quarrel,  the  couDsei  1m 
the  defendant  cannot,  in  order  to  prove  that  such  witness  must 
the  quarrel,  afterwards  examine  a  witness  to  prove,  that  the  other 
had  made  such  a  declaration.  (2) 

Where  a  witness  on  cross-examination  denies  having  used  partioshr 
•expressions  in  the  presence  of  the  parties,  the  opposite  counsel  examiDisgi 
person  to  contradict  the  witness  is  not  at  liberty  to  lead,  by  reading  fros 
his  brief  the  words  denied,  the  conversation  spoken  to  by  the  first  witsea 
being  evidence  of  itself.  (3) 

A  witness  on  his  cross-examination  cannot  be  asked,  even  with  a  iriev  fr 
impeach  his  credit,  as  to  the  contents  of  any  written  document  not  pn- 
duced.  (4) 
To  impeach  '<  If  you  would  impeach  the  credit  of  a  witness,  you  can  only  exaiue 

witn  h  *  *^  ^^®  general  character,  and  not  to  particular  facts ;  every  man  is  snpposoi 
only  be  ex-  to  be  capable  of  supporting  the  one,  but  it  is  not  likely  he  should  be  pn- 
amined  as  to  pared  to  answer  the  other  without  notice ;  and  ^unless  his  general  character 
racter.  ^^^  behaviour  be  in  issue,  he  has  no  notice :"  thus,  if  a  witness,  on 


examined,  as  to  whether  he  has  not  been  guilty  of  felony  or  of  some  ii- 
famous  offence,  deny  the  charge,  the  party  against  whom,  the  witnes  fas 
been  called,  will  not  be  allowed  to  prove  the  truth  of  the  chai^ ;  and  sadi 
evidence  is  not  admissible,  either  for  the  purpose  of  contradicting  or  «f 
discrediting  him.  (5) 

If  a  witness  have  been  convicted  of  an  infamous  crime,  the  reeord  of  te 
conviction  may  be  given  in  evidence  towards  the  impeachment  of  kii 
credit  (6)  ;  and  if  a  witness  be  cross-examined  as  to  what  he  swore  in  a 
affidavit,  the  affidavit  must  be  produced.  (7) 

Contradictory         Xhe  credit  of  a  witness  may  be  impeached,  by  proof,  that  he  has  wnitn 

statements.         letters  or  made  statements  out  of  court  on  the  same  subject,  contrary  to 

what  he  swears  on  the  trial.  (8) 

Witness  neither       With  respect  to  witnesses  neither  admitting  or  denying  statements,  Mr. 

admitting  nor     g^ron  Parke  in  Crowley  v.  Page  (9)  observed,  *'  Evidence  of  statements  k 

denymg  state-  i  .  ;  , 

ments.  witnesses  on  other  occasions  relevant  to  the  matter  at  issue,  and  inconsiBlHit 

Judgment  of  ^^ith  the  testimony  given  by  them  on  the  trial,  is  always  admissible  in  order 

Mr.  Baron  to  impeach  the  value  of  that  testimony ;  but  it  is  only  such  statements  as  arc 

Jeu  V.  Page,  relevant,  that  are  admissible ;  and  in  order  to  lay  a  foundation  for  the  adnw- 

(1)  Queen's  ease,  2  B.  &  B.  299.  g.  t.  ▼.  Be  WtOottj  7  East,  108.   3  Smith,  SS9L 

(2)  Ibid.  Phillipps'  Ev.  923—925. 

(3)  Halletty,  Cousens,  2  M.  &  Rob.  238.  (6)  Rex  v.    ffatwon^  2  Stark.   149.    Ar 

(4)  Pajolas  v.  HoUandy  1  Irish  Circuit  Lord  Ellenborough  in  Spemceieyj  q.  t  t.  Ik 
Cases,  19.  WtUott,  7  East,  106.     3  Smith,  289. 

(5)  Bull.  N.  P.  296.  (a.)  Watson's  case,  (7)  SainihiHv.  Btntndy  4  Esp.  N.  P.C.Ti 
32  Hoxyell's  St.  Tr.  490.  Ve  La  Motie's  (8)  £k  SaiUy  v.  Moryati,  2  ibid.  €91. 
cagci  21  ibid.  811.    Layer's  case,  16  ibid.  246.  Christian  t.  Coombe,  ibid.  489. 

284.      Bex  v.  Watson,  2  Stark.  149.      Sharp         (9)  7  C.  &  P.  79L 
V.  Scoping,  Holt's  N.  P.  C.  541.      SpfnccUy, 
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sion  of  such  contradictory  statements,  and  to  enable  the  witness  to  explain      Pftoor  sr 
^tiein>  and,  as  I  conceive,  for  that  purpose  only,  the  witness  may  be  asked,  '_ 


hether  he  ever  said  what  is  suggested  to  him,  with  the  name  of  the  person  to 
"^rhoni,  or  in  whose  presence  he  is  supposed  to  have  said  it,  or  some  other  cir<- 
<5iim8tance  sufficient  to  designate  the  particular  occasion*  If  the  witness,  on 
^he  cross-examination,  admits  the  conversation  imputed  to  him,  there  is  no 
necessity  for  giving  other  evidence  of  it ;  but  if  he  says  he  does  not  recollect, 
^hat  is  not  an  admission  (1 ) ;  and  you  may  give  evidence  on  the  other  side, 
±>o  prove  that  4he  witness  did  say  what  is  imputed,  always  supposing  the 
statement  to  be  relevant  to  the  matter  at  issue.  This  has  always  been  my 
practice,  and  if  the  rule  were  not  so,  you  could  never  contradict  a  witness 

^who  said  he  could  not  remember." 

A  letter  written  by  a  witness,  or  a  deposition  signed  by  him,  may  be  used  Witness  contra- 

as  evidence  to  contradict  his  testimony,  the  letter  or  deposition  beins  first  °**^^"  ^y  '"\'" 

^  '^  ®  ten  documents. 

proved.  An  examined  copy  of  an  answer  in  Chancery  is  sufficient  proof  of 
the  answer  for  the  purpose  of  contradicting  a  witness  (2) ;  but  a  conviction 
before  a  magistrate,  purporting  to  set  out  the  deposition  of  a  witness,  is  not 
admissible  as  proof  of  such  deposition.  (3) 

**  A  party  never  shall  be  permitted  to  produce  general  evidence  to  dis-  Partt  Dis- 
credit his  own  witness;"  that  is,  a  party  cannot  prove  his  own  witness  to  be  <^*"^'"*'°  °" 
of  such  a  general  bad  character  as  would  render  him  unworthy  of  credit,  be- 
cause '*  that  would  enable  him  to  destroy  the  witness  if  he  spoke  against  him, 
and  to  make  him  a  good  witness  if  he  spoke  for  him,  with  the  means  in  his 
hands  of  destroying  his  credit  if  he  spoke  against  him.  But  if  a  witness 
prove  facts  in  a  cause,  which  make  against  the  party  who  called  him,  yet  the 
party  may  call  other  witnesses  to  prove,  that  those  facts  were  otherwise ;  for 
such  facts  are  evidence  in  the  cause,  and  the  other  witnesses  are  not  called 
directly  to  discredit  the  first  witness,  but  the  impeachment  of  his  credit  is 
incidental  and  consequential  only."  (4) 

The  indorsee  of  a  bill,  in  an  action  against  the  acceptor,  having  called  a 
witness  to  prove  the  indorsement,  who  disproved  it,  the  plaintiff  was  after- 
wards allowed  to  call  the  indorser  himself  to  prove  his  own  indorsement  (5) 

Where  the  question  was,  whether  the  defendant's  servant,  who  had  been  Judgment  of 
employed  to  sell  a  horse,  had  warranted  him  sound,  and  the  servant  swore  f^'**  Ellen- 

.  ,      ,  .  borough  m 

on  being  called  by  the  plaintiff,  that  he  had  not  given  any  warranty;  Lord  Alexander y» 

Ellenborough  allowed  the  plaintiff  to  call  another  witness  to  prove,  that  at  Gibson, 

the  time  of  the  sale  the  servant  had  expressly  warranted  its  soundness ; 

and  observed,  *^  I  know  of  no  rule  of  law  by  which  the  truth  is  on  such  an 

occasion  to  be  shut  out,  and  justice  is  to  be  perverted ; "  **  if  a  witness  is 

called,  and  gives  evidence  against  the  party  calling  him,  I  think  he  may  be 

contradicted  by  other  witnesses  on  the  same  side,  and  that  in  this  manner 

his  evidence  may  be  entirely  repudiated.*'  (6) 

"  A  party  can  contradict  his  own  witness,  if  he  speak  to  a  material  fact  Party  can  con- 

(l)  Sed  vide  Pain  v.  Beetton,  I  M.  &  Rob.  (2)  Ewer  v.  Ambroee,  4  B.  &  C.  25. 

20.,  in  which  Chief  Justice  Tindal  held,  that  (3)  Rex  v.  Howe^  €  Esp.  N.  P.  C.  125. 
it  was  not  admissible  to  impeach  a  witness     1  Camp.  461. 

by  shewing,  that  he  had  made  a  particular  (4)  Bui).  N.  P.  296.  (a.) 

statement,  unless  the  witness  deny  having  (5)  Richardson  v.  AUanf  2  Stark.  334. 

made  such  statement ;  and  that  it  would  be  (6)  Alexander  v.  Gibson^  2  Camp.  556* 
inconclusive,  if  he  only  swear  that,  he  had  no 
recollection  of  making  such  statement. 
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in  the  case,  against  the  interest  of  those  who  called  him.  On  a  eott&teni 
fact  he  cannot  be  contradicted,  not  only  because  such  evidence  goes  to  the 
credit  of  the  witness,  but  because  a  multiplicity  of  issues  ought  not  to  be 
introduced  "(1);  in  fact,  it  would  be  against  all  justice,  that  the  whole  of  i 
man's  testimony  should  be  struck  out,  because  a  witness  sets  him  right » to 
a  single  fact. 

In  Bemasconi  v.  Fardm4her{^)i  Wright  v.  Beckett  (3)9  and  Dmhst. 
A8lett(4i)f  a  party  was  f>ermitted  to  prove,  that  a. witness  bad  made  pre- 
vious statements  directly  opposite  to  those,  which  he  swore  to  at  the  tiial. 

It  has  been  ui^ed,  in  support  of  these  decisions,  that  if  this  rule  did  bK 
prevail,  there  would  be  no  security  against  an  artful  witness,  who  olheme 
might  recommend  himself  to  a  party  by  the  promise  of  favourable  evideace 
(being  really  in  the  interest  of  the  opposite  party),  and  afterwards  by  hoftOe 
.  evidence  ruin  hb  cause ;  and,  as  observed  Mr.  Phillipps  (5),  '^  the  ends  of 
justice  are  best  attained,  by  allowing  a  free  and  ample  scope  for  scrutiniaiDg 
evidence  and  estimating  its  real  value ;  and  that  in  the  administratioo  d 
criminal  justice,  more  especially,  the  exclusion  of  the  proof  of  contrary  state- 
ments might  be  attended  with  the  worst  consequences."  (6) 

But,  in  ffoldswarth  v.  Dartmouth  (Mayor  of)  (7)  it  was  held,  that  when 
a  witness  gives  on  cross-examination  unfavourable  testimony  to  the  pirtf 
calling  him,  and  on  re-examination  denies  having  given  a  different  aooowt 
of  the  matter  so  spoken  to,  the  party  calling  him  has  no  right  to  discRdu 
him  by  shewing  he  had  given  such  different  account;  Mr.  BaroB  IHu^ 
observing,  "  Upon  consideration,  I  think  the  evidence  inadmissible   Mj 
doubt,  at  first,  was,  whether,  as  the  fact  was  elicited  in  cross-examioatioo, 
the  witness  was  not  made  for  this  purpose  the  witness  of  the  plaintiff;  isd 
whether,  as  to  this  particular  fact  not  asked  to  in  chief,  the  party  eallios 
him,  might  not  shew  he  had  given  a  different  account.    I  never  bsd  v^ 
doubt,  but  that  the  opinion  of  my  brother  Bolland  was  right  in  Wrighi^* 
Bechett(fi)^  if  the  fact  were  asked  to  in  the  examination  in  chief,  9»  b; 
calling  the  witness  you  take  him  for  better  and  for  worse,  and  must  notthK>v 
discredit  on  him.     I  am  now  satisfied  that  it  makes  no  difference,  tliat  tlie 
fact  is  elicited  on  cross-examination.    The  effect  and  object  of  the  erideooe 
is  to  discredit  the  witness.    It  goes  to  bis  general  credit  to  shew,  tlist  ^ 
has  given  a  different  account  of  the  matter  before ;  and  it  is  a  clear  rale* 
that  a  party  has  no  right  to  put  a  witness  into  the  box  as  a  witoess  01 
credit,  and  when  he  gives  unfavourable  evidence  to  call  testimony  to  dis- 
credit him." 

Where  in  an  action  upon  a  policy  of  insurance  against  fire,  one  issue  vas» 


(1)  Per  Parke  J.  in  FriecOander  v.  Lond. 
Am,  Comp,  4  B.  &  Ad.  193.,  vide  etican  Bull. 
N.  P.  S97.  Riehardton  v.  AUan^  2  Stark. 
334.     Ewer    v.   Ambrou,   3  B.  &  C.  746. 

Wriffht  V.  Beckett,  I  M.  &  Rob.  429.  Lowe 
V.  JoUige,  I  W.  Black.  365.  Pike  v.  Badme- 
rinp,  cit.  Str.  1096.  (a.)  Bradley  v.  Ricardo, 
8  Bing.  57.  Alexander  v.  Gilnon,  2  Camp. 
555,     Phillipps*  Ev.  901—904. 

(2)  10  B.  8c  C.  549. 

(3)  1  M.  &  Rob.  427. 

(4)  2  ibid.  122. 

(5)  Ev.  905. 


(6)  In  criminal  cases,  where  «^^*°^ 
unexpectedly  giTes  evidence  eoateuMarjf 
facts  stated  in  a  previous  depoation,  »J* 
competent  to  the  judge  to  order  ««*  ^^ 
sition  to  be  read,  in  order  to  "°P^  ,  ? 
credit  of  such  witness.  Res  t.  O^H* 
R.  &  R.  C.  C.  88.  i 

And  it  seems,  that  the  prosecutor  sto  ^ 
a  right  to  call  for  such  depositions  iof^ 
same  purpose.     Ibid. 

(7)  2  M.  &  Rob.  153. 

(8)  1  ibid.  414. 
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whether  or  not  goods  of  the  plaintiff  had  been  destroyed  by  fire  as  alleged  Pboof  bt 
in  the  declaration ;  and  a  witness  was  called  for  the  plaintiff  to  prove  that  WnytssEs. 
part  of  the  goods  were  supplied  to  the  plaintiff  by  him  before  the  fire ;  but 
on  being  shewn  an  invoice  and  letter  relating  to  such  goods,  he  stated  that 
they  were  written  by  him,  but  that  he  never  delivered  such  goods  to  the  plain- 
tiff;  and  he  deposed  that  the  letter  (supposed  to  have  been  sent  from  Edin- 
burgh)  was  written  by  him  in  London,  at  the  desire  of  the  plaintiff;  that  the 
invoice  was  drawn  up  by  him  (the  witness)  after  the  fire,  in  the  presence  of 
the  plaintiff's  son  and  shopman ;  and  that  the  son  and  shopman  persuaded 
him  to  state,  that  the  goods  had  been  sent  according  to  the  invoice  and 
letter:  —  It  was  held,  that  the  son  and  shopman,  who  had  already  beea 
examined  for  the  plaintiff,  might  have  been  called  back  to  contradict  all 
these  statements.  (1) 

For  the  purpose  of  impugning  the  testimony  of  a  witness,  his  declaration  Declaration  of 
at  another  time  may  be  inquired  into,  but  not  for  the  purpose  of  confirming  *noJh^r^ime 
bis  evidence  (2),  because  it  is  the  oath  that  confirms,  and  the  bare  a^ertion  may  be  inquired 
which  requires  confirmation ;  but,  as  Mr.  Phillipps  (3)  observes,  "  In  one  J,"*o»  ^^^  "<** 
point  of  view,  a  former  statement  by  the  witness  appears  to  be  admissible  of  confirming 
in  confirmation  of  his  evidence,  and  that  is,  where  the  counsel  on  the  other  his  evidence, 
side  impute  tL  design  to  misrepresent  from  some  motive  of  interest  or 
relationship ;  in  that  case  perhaps,  in  order  to  repel  such  an  imputation,  it 
might  be  proper  to  shew,  that  the  witness  made  a  similar  statement  at  a 
time,  when  the  supposed  motive  did  hot  exist,  or  when  motives  of  interest 
would  have  prompted  him  to  make  a  different  statement  of  the  facts."  (4) 

It  has  likewise  been  stated  by  Sir  W.  D.  Evans  (5),  **  If  a  witness  speaks 
to  facts  negativing  the  existence  of  a  contract,  and  insinuations  are  thrown 
out,  that  he  has  a  near  connection  with  the  party  on  whose  behalf  he 
appears,  or  that  a  change  of  circumstances  has  excited  an  inducement  to 
recede  from  a  deliberate  engagement,  the  proof  by  unsuspicious  testimony 
that  a  similar  account  was  given  when  the  contract  alleged  had  every  pros* 
pect  of  advantage,  removes  the  imputation  resulting  from  the  opposite  cir- 
cumstances, and  the  testimony  is  placed  upon  the  same  level  which  it  would 
have  had,  if  the  motives  for  receding  from  a  previous  intention  never  had 
existed.  Upon  an  accusation  for  rape,  the  disclosure  of  the  fact  upon  the 
first  proper  opportunity  after  its  commission,  and  the  apparent  state  of 
mind  of  the  party  who  has  suffered  the  injury,  are  always  regarded  as  very 
material,  and  the  evidence  of  them  is  constantly  admitted  without  ob- 
jection." 

Evidence  to  support  the  character  of  a  witness  is  admissible,  where  fraud  Etidxncb  in 

Support  OP  THB 

(I)  Fnedkmder  v.  LomL  A$$.  Comp,  4  B.  From  the  case  of  Em  v.  Ambrose  (3  B.    Chahactkr  of 

&  Ad.  19S.  anti,  1785>  1786.     If  a  witness  &  C.  746.)  it  is  questionable,  whether  the  ^  Witvkss. 

be  produced  and  examined  in  a  criminal  answer  of  a  witness  in  Chancery  be  admis* 

prooBeding  by  a  proteoutor,  but  who  dis«  sible  i..  evidence  to  disprove  the  statements 

claims  all  knowledge  respecting  the  fact  at  of  a  witness. 

issuet   it  is  not  competent  for  such  prose-  (2)  Bex  ▼.  Ptirkett  3  Doug.  242.,  sed  vide 

cutor  to  pursue  such  examination  by  pro-  LuttereU  v.  ReyndL,  1  Mod.  283. 

posing  a  question  containing  the  partioiilars  (3)  £v.  945. 

of  an  answer,  supposed  to  have  been  made  by  (4)  Vide  etiam  did.  Lord   Redesdale  in 

such  witness  before  a  oommittee  of  the  House  Berkeley   Peerage  cate,  5  June,  1811,  MS. 

of  Commons,  or  in  any  other  place,  and  by  cit.  ibid.  Bull.  N.  P.  294.  (a. ) 

demanding  of  him,  whether  the  particulars  (5)  2  Evans*  Pothier  251. 
so  suggested  were  not  the  answers  he  had 
so  made.     Dom.  Proc.  April  10.  1788. 
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"Witness  ac- 
cused of  firaud ; 
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the  credit  of  a 
witness  is  li- 
mited* 


is  expressly  imputed  to  him,  but  evidence  to  general  character  is  not  adiak^ 
8ibie.(])  Thus,  in  a  auit  by  the  heir-at-law  of  a  testator^  imputatimif 
having  been  cast  upon  the  character  of  a  dececued  attorney,  by  whom  the 
will  was  prepared,  and  who  was  one  of  the  attesting  witoesses,  chargio^ 
him  with  fraud  in  the  execution  of  the  will :  —  It  was  held,  that  the  devisee 
might  call  witnesses  to  shew,  the  general  good  character  of  such  attorney. (S) 
And  this  principle  extends  to  all  subscribing  witnesses  if  dead,  because.  ^ 
living,  they  might  be  produced  as  witnesses,  and  their  character  mi^bt  thea 
be  the  subject  of  examination ;  and  after  their  death  an  opportunity  ought  to 
be  given  to  shew,  what  credit  is  to  be  attached  to  their  attestations.  (S)  Bat 
it  seems,  that  evidence  of  statements  made  by  a  deceased  witness  b  i»t 
admissible,  either  for  the  purpose  of  supporting  or  impeaching  his  cha- 
racter ;  not  even  with  respect  to  the  latter  point,  if  the  statement  amoant  to 
a  confession  of  forgery  of  the  instrument  in  question.  (4) 

Where  a  witness  was  asked  on  cross-examination,  whether  he  had  not  be- 
come bail  for  a  witness  previously  examined ;  and  who  replied  affirmativdj, 
and  that  he  believed  it  was  on  a  charge  of  keeping  a  gaming-house :  Hot 
courts  at  the  suggestion  of  counsel,  in  order  to  prevent  any  impression  againa 
the  character  of  the  party  so  accused,  allowed  such  party  to  be  recalled,  and 
asked,  whether  the  charge  was  in  fact  true  or  false.  (5) 

In  an  action  against  the  maker  of  a  promissory  note,  one  of  the  sub- 
scribing witnesses  was  asked,  if  she  did  not  constantly  sleep  with  her  masta, 
the  plaintiff; — she  said  that  she  did  not:  —  upon  which  it  was  held,  that 
a  witness  might  be  called  for  the  defendant  to  prove,  that  she  did  so,  and 
that  this  was  not  collateral  to  the  issue ;  though,  if  the  question  had  bees, 
whether  the  witness  had  walked  the  streets  as  a  prostitute,  that  would  hast 
been  collateral,  and  had  the  witness  denied  it,  other  witnesses  could  not 
have  been  called  to  contradict  her.  (6) 

Where  in  an  action  for  seduction  a  witness  was  asked  questions,  tending  to 
impeach  her  character:  —  It  was  held,  that  the  plaintiff  was  at  liberty  to  call 
witnesses  as  to  the  witness's  general  good  character.  (7) 

Examination  as  to  the  credit  of  a  witness  is  limited  to  the  following  ques- 
tions, *'  Have  you  the  means  of  knowing  what  the  general  character  of  thb 
witness  was?  and  from  such  knowledge  of  his  general  character,  would 
you  believe  him  on  his  oath  ?  "  (8) 

It  is  not  essential,  that  witnesses  who  state,  that  they  would  not  believe 
another  person  on  his  oath,  should  have  ever  heard  such  person  give  evi- 
dence upon  his  oath ;  as  the  real  question  is,  whether  the  witnesses  have 
such  knowledge  of  the  person's  character  and  conduct,  as  enables  them 


(1)  Durham  {Bishop  of)  v.  BeemmotU^  1 
Camp.  207. 

(2)  Proois  Y.  Reed,  8  M.  &  P.  4.  5  Bing. 
435.,  vide  etiam  Doe  d.  Reed  v.  Harris,  7 
C.  &  P.  330.,  where  similar  evidence  was 
rejected  because  the  attorney  was  alive. 

(3)  Doe  d.  IfaUter  v.  Stephenson,  3  Esp. 
N.  P.  C.  284. 

(4)  Stobart  v.  Dryden,  1  M.  &  W.  615. 

(5)  Rex  V.  Noel,  6  C.  &  P.  336. 

(6)  Thomas  v.  David,   7  ibid.  350.     If 
the  prosecutrix  of  an  indictment  for  an  as- 


sault with  intent  to  commit  a  rope,  hare 
been  cross-examined  as  to  crimes  committed 
by  her  several  years  before  the  allied  of- 
fence, evidence  will  be  received  to  d)ew  tbst 
her  character  had  since  besi  good.  Rex  t. 
aarke,  2  Stark.  241. 

(7)  Brown  v.  Goodwin,  I  Irish  Cirant 
Cases,  61.,  ef  anti,  6.  tit  Adultskt. 

(8)  Per  Lord  EUenborough  in  Mewsm 
V.  Hartsink,  4  Esp.  N.  P.  C.  102.  RoU- 
wood's  ease,  13  HowelPs  St.  Tr.  21a  Jag», 
3  Ves.  &  B.  93. 
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conscientiously  to  say,  that  it  is  impossible  to  place  any  reliance  on  any      Proof  by 
statement  that  such  person  may  make.  (1)  nsnsMM, 


In  ejectment  by  an  heir-at-law  to  set  aside  a  will,  for  fraud  and  imposition  Whereevidence 
practised  by  the  defendant,  witnesses  will  not  be  allowed  to  speak  to  his  of  the  plaintiff 's 
general  good  character  (2) ;  because,  in  civil  actions,  evidence  of  the  de-  character  can- 
fendant's  character  cannot  be  given.  (8)  not  be  given. 

But  where  the  character  of  the  plaintiff  or  defendant  on  the  record  is 
attempted  to  be  impeached  in  the  cross-examination  of  the  adversary's  wit- 
nesses, if  those  witnesses  deny  the  imputation  intended  to  be  conveyed,  the 
party  cannot  go  into  evidence  of  his  character.  (4) 

In  answer  to  evidence  against  character,  the  other  party  may  cross- 
examine  such  witnesses  as  to  their  means  of  knowledge,  and  the  grounds 
of  their  opinion ;  or  may  attack  their  general  character,  and  by  fresh  evi- 
dence support  the  character  of  his  own  witness.  (5) 


II.  QuesHans  tending  to  degrade  Wttnegses.  QuEmoira 

TKN  DIVO  TO 

Seemingly,  there  is  no  express  decision,  that  a  witness  is  compelled  to  BEoaADs  Wns 
answer  questions  degrading  to  his  character ;  but  authorities  exist  that  the  *"***• 
witness  is  not  compellable  to  answer  such  questions.   Lord  EUenborough  in  deciSon'exists 
Watson*s  case  (6)  said,  <<  You  may  ask  the  witness  whether  he  has  been  that  a  witness 
guilty  of  such  a  crime  (improperly  askiner  him  in  a  desrree,  because  you  are  "  compelled  to 

„.  ,.  i.j.1.  ,  o'  rf  answer  ques- 

calhng  upon  him,  upon  the  sanction  of  his  oath,  to  answer  that  which  he  is  tions  degrading 
not  bound  to  answer,  for  no  man  is  bound  to  criminate  himself);  but  if  to  his  character, 
from  a  desire  to  exculpate  himself  from  the  imputation  of  crime,  he  gives  Judgment  of 
an  answer,  it  has  been  held  by  many  of  our  judges,  and  I  never  knew  it  ruled  borough  in 
to  the  contrary,  that  having  put  such  question,  you  must  be  bound  by  the   Watmsn^t  cam, 
answer.    The  court  is  not  a  court  to  try  a  collateral  question  of  crime,  and 
it  would  be  unjust  if  it  were ;  for  how  can  the  party  be  prepared  with  a 
case  of  exculpation,  or  with  an  answer  to  any  evidence  which  may  be  pro> 
duced  to  charge  him  ;  there  is  no  possibility  of  a  fair  and  competent  trial 
upon  that  subject,  and,  therefore,  in  no  instance  is  it  due."  (7) 

In  Frost  v.  Holloway  (8)  Lord  EUenborough  compelled  a  witness  to 
answer^  whether  he  had  not  been  confined  for  theft  in  gaol ;  and  on  the  wit- 
ness's appealing  to  the  court,  said,  **If  you  do  not  answer,  I  will  send  you 
there."  (9) 

In  Cundell  v.  Prati{lO)  the  witness  was  asked,  whether  she  was  not  coha-  Judgment  of 
biting  in  a  state  of  incest ;  Chief  Justice  Best  refused  to  enforce  an  answer  to  Chief  Justice 
such  a  question,  observing,  '*  Until  I  am  told  by  the  House  of  Lords  that  I  ^jtott. ^^'"**^ 

(1 )  Rex  ▼.  BUpham,  4  C.  &  P.  2J92.,  vidte  v.  Blakeman^  R.  &  M.  S8S.  Hanfy*t  cast^ 
etiam  Carlot  v.  Brook,  10  Ves.  50.  24  Howell's  St  Tr.  7S6.     Harris  ▼.  TippeU^ 

(2)  Goodright  d.  Faro  v.  HiekM,  Bull.  2  Camp.  637.  RoberU  t.  AUatt,  M.  &  M. 
N.  P.  296.  (a,)  192.,  sed  vide  Rtx  v.  LewU,  4  Esp.  N.  P.  C. 

(3)  Anon.  Loflfl,  321.  225.   Macbride  v.  Maebride,  ibids  242.  Phil- 

(4)  King  v.  Francii,  3  Esp.  N.  P.  C.  \  16.  lipps*  £v.  921. 

(5)  Phillipps'  Ev.925.  (8)  K.  B.  Sitt.  after  H.  T.  1818. 

(6)  Cit.  ibid.  923.  32  Howell's  St  Tr.  (9)  £x  rd,  Gumey,  dt  1  Stark.  £v. 
490.     2  Stark.  151.  171.  «. 

(7)  Rex  V.  Edwards,  4  T.  R.  440.     Rose  (10)  M.  &  M.  108. 
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am  wrong,  the  rule  I  ahall  always  act  on  is,  to  protect  witneMes  from  q\ 
tioDs,  the  answers  to  which  may  expose  them  to  punishmeDt;  if  thej 
protected  beyond  this  from  questions  that  tend  to  degrade  tbea,  naaj 
innocent  man  would  unjustly  suffer;  the  question  may  subject  her  to 
menty  I  think  therefore  it  ought  not  to  be  put" 

If  the  witness  deny  a  fact,  or  refuse  to  answer  a  question 
his  character,  the  party  will  not  be  precluded  from  establiahing  it  by  inde- 
pendent testimony.  ( 1 ) 


QuESTIOIfS 
CUMIN  ATOAT. 

No  man  bound 
to  answer  any 
question  which 
will  subject 
him  to  penalties 
or  infamy. 


Judgment  of 
Lord  Kldon  in 
PaxtoH  V. 
Dowflat. 


An  accomplice 
giving  evidence 
not  bound  to 
answer  ques- 
tions respecting 
his  own 
criminality. 

Forging  coal- 
meters'  cer- 
tificates. 

Arson. 


12.  Questions  criminatory. 

No  man  is  bound  to  answer  questions,  that  will  subject  him  to  penallii* 
or  to  infamy  (2) ;  if  asked,  whether  he  were  a  deer-stealer»  or  wbetfaer  k 
were  a  vagabond)  or  any  thing  that  will  subject  him  to  punishment  either  br 
statute  or  common  law,  whether  he  be  guilty  of  larceny  or  the  like,  tbe 
law  does  not  oblige  him  to  answer  any  such  things  (S);  in  fact,  a  witnesB  m 
not  only  not  bound  to  answer  a  question  the  answer  to  which  'would  oi- 
minate  him,  but  he  is  not  bound  to  answer  any  question,  the  aiwver  to 
which  would  tend  to  criminate  him.  (4) 

Thus,  in  PcLxton  v.  Douglas  (5)  Lord  Eldon  said,  '*  I  have  looked  nti 
all  the  cases,  and  I  find  the  distinctions  between  questions  supposed  to  fatn 
a  tendency  to  criminate,  and  questions  to  which  it  is  supposed  anfliwen  mif 
be  given,  as  having  no  connection  with  the  other  questions,  so  very  oitt^ 
that  I  can  only  say,  the  strong  inclination  of  my  mind  is  to  protect  ikt 
party  against  answering  any  question,  not  only  that  has  a  direct  tendeBcv 
to  criminate  him,  but  that  forms  one  step  towards  it,  and  that,  as  these  is- 
terrogatories  are  framed,  this  party  cannot  be  compelled  to  answer."* 

Thus,  an  accomplice,  who  is  admitted  to  give  evidence  n^ainst  i» 
associate  in  guilt,  though  bound  to  make  a  full  and  fair  confession  of  tte 
whole  truth  respecting  the  subject-matter  of  the  prosecution,  is  not  bound 
to  answer  with  respect  to  bis  share  in  other  offences,  in  which  he  was  sol 
concerned  with  the  prisoner,  for  he  is  not  protected  from  a  proseeution  far 
such  offences.  (6) 

Where  a  witness  was  asked  whether  he  had  not  been  imprisoned  on  a 
conviction  for  forging  coal-meter's  certificates  t—^It  was  held,  he  was  b<ic 
bound  to  answer.  (7) 

On  the  trial  of  an  indictment  for  arson,  a  witness  for  the  prosecution  was 
in  custody  on  a  charge  of  felony,  the  counsel  for  the  prisoner  wished  to 
ask  him,  *<  Have  you  not  said,  that  you  committed  the  offence  for  which  yo« 


(1 )  QueeiCt  cate,  S  B.  &  B.  SI  I . 

(2)  Cook*»  cage,  11  Howell's  St  Tr.  1S31. 
Rex  V.  Lewis,  4  Ksp.  N.  P.  C.  225. 

(S)  5t>/.FneA(ff  case,  10  Howell*sSt.Tr. 
1090.  Hardy't  case,  24  ibid.  720.  CatcM  v. 
Hardaerej  3  Taunt.  424.  Parhhurtt  v.  £ov- 
/en,  2  Swanst.  216.  Lord  MaecleafieUCt  ctue, 
}6  Howeirs  St.  Tr.  1149.  Rex  v.  Gordon 
(Lord  George),  Doug.  593.  Acts  of  Indem- 
nity  to  witnesses,  45  Geo.  3.  c.  126.     1  &  2 


Geo.  4.  c.  21.,  vidt  etiam  Preamble  of  46  Gca. 
3.  c.  37.    PhilHpps*  Ev.  914. 

(4)  Cate$  V.  Hardaere,  3  Taunt. 494.  Mk- 
hride  ▼.  Machride,  4  Eq).  N.  P.  C  «i 
Rex  y.  Lewis,  ibid.  225. 

(5)  19  Ves.  226. 

(6)  PhilHpps'  Ev.  914. 

(7)  Milbman  v.  Tucker,  Peake's  Add.C& 
222. 
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are  now  id  custody?  " — It  was  holden,  that  this  question  ought  not  to  be      Pmof  by 
put.(l)  yfirvtssEs 

In  an  action  for  seducing  the  plaintiff's  daughter,  per  quod  servitium  Seduction. 
amisUf  the  daughter  is  not  bound  to  answer  in  cross-examination^  whether 
she  had  not  previously  been  criminal  with  other  men  (2) ;  nor  is  evidence 
of  such  criminal  intercourse  admissible.  (S)  On* an  appeal  against  an  order 
of  bastardy,  a  person  cannot  be  compelled  to  acknowledge  himself  the 
father  of  a  bastard  child,  but  he  may  confess  the  fact.  (4) 

The  persons  who  are  supposed  to  have  been  seconds  at  a  duel,  may  Duellists, 
refuse  to  give  evidence  on  the  trial  of  the  principals ;  but  their  testimony 
may  be  received  as  the  testimony  of  persons  admitted  witnesses  for  the 
crown ;  and,  if  once  sworn,  they  must  disclose  the  whole  truth,  although 
they  may  thereby  involve  themselves  in  the  guilt  of  the  transaction.  (5) 

The  court  of  Exchequer  will,  in  a  penal  proceeding,  restrain  a  plain-  Answers  in 
tiff  from  the  use  of  answers  in  equity,  which  may  tend  to  criminate  the  ^"*'y- 
witness.  (6) 

A  witness  is  privileged  from  answering  a  question,  the  answer  to  which,  Liabilitt  to 
might  subject  him  to  a  penal  forfeiture  of  his  estate.  FoEyuxuai. 

A  broker  in  an  alleged  stock-jobbing  transaction,  is  not  compellable  to  Broker, 
give  evidence  of  it,  though  he  is  only  liable  to  a  pecuniary  penalty.  (7) 

A  witness  was  not  obliged  to  answer,  whether  he  was  a  Roman  Ca-   Roman 
tholic.  (3)  Catholic. 

If  a  witness  answer  questions  to  which  he  might  have  demurred  as  sub-  Effect  of  wit. 
jecting  him  to  penalties,  his  answers  may  be  used  against  him  for  all  legal  ?*^'®  answer- 
purposes;  and  therefore,  in  an  action  on  stat.  5  Geo.  2.  c  3.  s.  21.,  the  de-  to  which  he  ^ 
f  endant*s  examination  before  the  commissioners  may  be  given  in  evidence  might  have 
to  shew,  that,  by  his  own  confession,  he  had  concealed  property  of  the  bank-  °®°°"^'^°- 
rupt  (9) 

A  witness  is  not  excused  from  answering  a  question  on  the  ground,  that  When  time  for 

the  conduct  inquired  into  on  his  part  would  subject  him  to  a  penalty,  if  the  "'eco^'T  ©^ 

time  limited  for  proceeding  for  such  penalty  be  past.  (10)  passed. 

By  Stat  46  Geo.  3.  c«  37*  a  witness  cannot  by  law  refuse  to  answer  a  Liability  to 

question  relevant  to  the  matter  in  issue,  the  answering  of  which,  has  no  ^^^"^  ^""• 

tendency  to  accuse  himself,  or  to  expose  him  to  a  penalty  or  forfeiture  of  Stat  46  Geo.3. 
any  nature  whatsoever,  "  by  reason  only,  or  on  the  sole  ground,  that  the  an- 
swering the  question  may  establish,  or  tend  to  establish,  that  the  witness 
owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit : "  but  this  statute  does 
not  affect  the  rule  of  evidence,  '*  that  a  party  to  a  suit  cannot  be  called  upon 
against  his  will  by  the  opposite  party  to  give  evidence."  (11) 

On  an  inquiry  in  an  action  for  crim.  con.  into  the  circumstances  of  the  Executor  of  a 

defendant,  the  executor  of  a  deceased  relation  is  bound  to  answer  a  question,  4®**?*^  '* **" 

which  requires  him  to  state  the  amount  of  property  the  defendant  acquired  ,tate  the 

under  the  will  of  his  testator.  (12)  amount  of  pro- 

perty which  a 

(1)  Rex  V.  Pigler,  5  C.  &  P.  521.  (8)  Rex  v.  Gordon  (Lord  Gemye),  Doug,    defendant  in  a 

(2)  Dodd  V.  Norris,  3  Camp.  5 1 9.  590.  ^^^^  con.action 

(3)  Hodgson's  case,  1  R.  &  R.  C.  C.  211.         (9)  Smith  ▼.  Beadndl,  1  Camp.  SO.  received  from 

(4)  Rex  V.    St,  Mary%  Nottingham,   13         (10)  i?o6er<jf  v.  ^flott,  M.&  M.  192.,  vide   »»»  t«s^tor. 
Ea«t.  58.  n.  Rex  v.  Reading,  7  Howell's  St.  Tr.  296. 

(5)  Rex  V.  England,  Leach,  C.  C.  767.  (11)  P^  Lord  Ellenborough  in  Rex  ▼. 

(6)  Jackson  v.  Benton {CUrk),  1  Y.&  J.32.  Wobum  (Inhab,  of),  10  East,  395.      Exp. 

(7)  Raines  r.  Towgood,  Peake*8  Add.  Cas.  Chamberlain,  19  Ves.  482. 

10 J.  (12)  Prfer  V.  Hancock,  1  C.  &  P.  375. 
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Articled  clerk. 


Witness  not 
bound  to  an- 
swer an  oblique 
charge. 

Witness  will 
not  be  com- 
pelled to  state 
where  he  lives, 
if  he  state  that 
he  believes 
there  is  a  bail- 
able writ  out 
against  him. 

Witness  re- 
fusing to  an- 
swer, as  by  so 
doing*  he  might 
be  liable  to  a 
9tM  1am  action. 

DXMURKKR  TO 

EVIDKNCK. 

Defined.. 


Resolutions  in 
Wright  v. 
Pindar, 


Joinder  in 
demurrer  on 
written  evi- 
dence. 


An  articlejl  clerk  to  an  attorney,  who  is  bound  by  his  articles  to  keep  all 
his  master's  secrets,  is  at  liberty  to  give  in  evidence  statements  of  hi 
not  made  under  a  charge  of  secrecy,  nor  affecting  the  interests  of  the 
ter's  clients,  though  the  disclosure  may  go  to  «upport  a  civil  action 
the  master.  (I) 

A  witness  is  not  bound  'to  answer  a  question,  the  answer  to  whieh 
obliquely  charge  him,  when  there  can  be  no  other  direct  evidence 
him  of  a  demand.  (2) 

The  judge  at  a  trial  will  not  compel  a  witness  to  say  where  he  lives,  if  he 
state,  that  he  believes  that  a  bailable  writ  is  out  against  him,  at  the 
gation  of  a  party  whose  counsel  had  put  the  question.  (3) 

In  an  action  on  a  bill  of  exchange,  if  a  person  called  to  prove  the 
deration  say,  that  the  bill  was  accepted  for  value  received,  but  refuse  to  i^ 
of  what  that  value  consisted,  on  the  ground  that  it  might  render  him  hafaie 
to  a  qui  tarn  action,  he  cannot  be  compelled  to  answer ;  but  if  he  persist  is 
refusing,  it  will  stand  as  if  there  was  no  consideration.  (4) 


9.  Demurrer  to  Evidence. 

A  demurrer  to  evidence  is  a  proceeding  by  which  the  judges  of  tfce 
court  in  which  the  action  is  depending  are  called  upon  to  declare,  vrhat  tht 
law  is  upon  the  facts  shewn  in  evidence,  analogous  to  the  demurrer  upoa 
facts  alleged  in  pleading. 

"  If  the  plaintiff  or  defendant  give  in  evidence  matter  of  record,  or  writiDgs, 
or  parol  evidence,  on  which  a  doubt  in  law  arises,  the  other  side  may 
demur  to  the  evidence  ;  otherwise,  if  there  be  a  doubt  whether  the  fact  be 
well  proved,  for  the  jury  may  find  it  on  their  own  knowledge."  (5) 

In  Wright  v.  Pindar  (6)  it  was  resolved,  '^  that  he  that  demurs  upon  the 
evidence  ought  to  confess  the  whole  matter  of  fact  to  be  true,  and  not  refer 
that  to  the  judgment  of  the  court;  and  if  the  matter  of  fact  be  uncertainly 
alleged,  or  that  it  be  (loubtful,  whether  it  be  true  or  no,  because  offered  to  be 
proved  only  by  presumptions  and  probabilities,  and  the  other  party  will  de^ 
mur  thereupon,  he  that  alleges  this  matter  cannot  join  in  demurrer  with  him, 
but  ought  to  pray  the  judgment  of  the  court,  that  he  may  not  be  admitted 
to  his  demurrer,  unless  he  will  confess  the  matter  of  fact  to  be  true.**  (7) 

If  a  matter  of  record  or  other  matter  in  writing  be  offered  in  evidence  t» 
maintain  an  issue  joined  between  the  parties,  all  the  books  agree,  that  the 
adverse  party  may  insist  upon  the  jury  being  discharged  from  giving  a 
verdict  by  demurring  to  the  evidence,  and  obliging  the  party  offering  the 


( 1 )  ;r«»  ▼.  Smith,  1  C.  &  p.  337.  R.  &  M. 
106. 

(2)  Doxon  ▼.  Haigh,  1  Esp.  N.  P.  C.  411. 

(3)  Wat8(m  V.  Bewm^  I  C.  &  P.  363. 

(4)  Dandridge  v.  Cordeih  3  ibid.  1 1. 

(5)  Bull.N.P.312.  (a.)  Co.Litt.  72.  (a.) 
Saher't  caae,  5  Co.  104.  Fitz- Harris  y.Boiun, 
I  hev,  87.  If  an  indorsement  to  a  foreign 
bill  of  exchange  be  forged,  and  a  question 
arise  as  to  the  proof  of  the  identity  of  the 


indorser,  and  tlie  evidence  be  objected  tov  m 
being  insufficient  for  that  purpose,  the  pro|ier 
course  for  taking  advantage  of  the  objeetioa 
is  by  demurring  to  the  evidence,  and  not  by 
bill  of  exceptions.  Btdkdeg  v.  JMIer,  3  D.  & 
R.  625.     2  B.  &  C.  434. 

(6)  Aleyn,  18.    Gihttm  v.  Hwnter^  S  Hot 
Black.  207. 

(7)  Vide  etiam  Fanshaw  v.  Cocised^f  (m 
error%  3  Bro.  P.  C.  690.     Doug.  1 19. 
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same  to  join  io  demurrer,  or  wave  the  evidence  (1);  and  the  reason  given  Dsmubrsr  to 
for  it  is,  that  there  cannot  be  any  variance  of  matter  in  writing.  (2)  Evipkmce. 

The  books  also  agree,  that  if  parol  evidence  be  offered,  and  the  adverse  parol  evidence. 
party  demur,  he  who  offers  the  evidence  may  join  in  demurrer  if  he  will. 
But  the  language  of  the  old  books  is  very  indistinct  upon  the  question, 
whether  the  party  offering  parol  evidence  shall  be  obliged  to  join  in  de- 
murrer. 

If  the  party  who  demurs  will  admit  the  evidence  of  the  fact,  which 
evidence  is  loose  and  indeterminate ;  or  in  the  case  of  circumstantial  evi- 
dence, if  he  will  admit  the  existence  of  the  fact,  which  the  circumstances 
offered  in  evidence  conduce  to  prove,  there  will  then  be  no  more  variance 
in  this  parol  evidence,  than  in  a  matter  in  writing ;  and  in  such  case,  the 
party  shall  be  allowed  to  demur,  and  his  adversary  must  join  in  the  de« 
murrer.  (3) 

But  on  a  demurrer  to  circumstantial  evidence,  the  party  offering  the  Circumstantial 
evidence  is  not  obliged  to  join  in  demurrer,  unless  the  party  demurring  will  evidence, 
distinctly  admit  upon  the  record,  every  fact  and  every  conclusion,  which 
the  evidence  offered  conduces  to  prove.  (4) 

If  in  an  information,  or  any  other  suit,  evidence  be  given  for  the  king,  Where  joinder 
and  the  defendant  offer  to  demur  upon  it,  the  king's  counsel  cannot  be  ^nn^  beTn- 
compelled  to  join  in  demurrer ;  but  in  such  case  the  court  ought  to  direct  forced, 
the  jury  to  find  the  special  matter,  and  upon  that  they  shall  adjudge  the 
law.  (5) 

If  the  matter  be  clear,  the  court  need  not  admit  a  demurrer.  (6)  Where  the  . 

If  the  judge  admit  that  for  evidence  which  is  not,  the  party  cannot  demur  ^^^^  canover- 
for  that  cause,  but  must  tender  a  bill  of  exceptions.  (7)  murrer. 

Where  there  is  a  demurrer  to  evidence,  the  judge  orders  the  associate  to   Form  of  drair. 
take  a  note  of  the  testimony,  which  is  signed  by  the  counsel  on  both  sides,  JU^rrer  to  ^' 
and  the  demurrer  is  affixed  to  the  postea»(S)  evidence. 

The  most  usual  course,  on  a  demurrer  to  evidence,  is  to  discharge  the  Assessment  of  , 
jury  without  more  inquiry,  though  they  may  find  damages  de  bene  esse,  and     *™"8«*- 
for  a  writ  of  inquiry  to  be  executed  after.  (9) 

On  a  demurrer  to  evidence^  the  only  question  for  the  consideration  of  the  Question  for 
court  is,  whether  the  evidence  given  be  such,  as  ought  to  be  left  to  the  jury  ^tion^of  the'" 
in  support  of  the  issue  joined ;  and  no  objection  can  be  made  to  the  declar-  court. 
ation  or  other  pleadings  in  that  stage  of  the  cause  (10);  for  the  party 
ought  to  admit  the  whole  effect  of  the  evidence,  and  not  merely  the  facts 
which  compose  it ;  so  that,  if  it  be  only  presumptive,  he  must  distinctly  admit 
every  conclusion,  which  the  Jury  might  have  drawn  from  it.  (11) 

(1)  Gibwn  ▼.  Hunter,  2  Hen.  Black.  206.     Slatford,  1  Salk.  2S4.     Miller  v.  Warrt,  1  C. 

(2)  MiddleUm  v.    Baker,  Cro.  Eliz.  752.     &  P.  2S9. 

S  Co.  104.  (8)  BulL  N.  P. 313.  (a.)  cit.  Co.  Litt.  72. 

(3)  Tidd,  9^66.  Per  Pemberton  C.  J.  in  2Wry  v.  Ifestmore, 

(4)  Gib9<m  Y.  Hunter,  2  Hen.  Black.  187.     Maidstone,  1682. 

6Bro.  P.  C.255.  (9)  Bull.  N.  P.  813.  (b.)  ^  t)arro$e  v. 

(5)  Jiaier't  eate,  5  Co.  104.     Bull.  N.  P.  NewboU,  Cro.  Car.  143.     Herbert  \*  WdUert, 
313.  (b.)  1  Ld.  Uaym.  60.     Newye  y,  Larke,   Plowd. 

(6)  Bull.  N.  P.  313.  (b.)     Wordejf  v.  Fi-  410.     Doug.  222.  n. 

lieker,  2  RoL  Rep.  119.     GUnon  v.  Hunter,        (10)  Bull.  N.  P.  313.  (a.)     Coekeedge  v. 
2  Hen.  Black.  208.  Fanehaw,  Doug.  1 19. 

(7)  Bull.   N.  P.  313.  (b.)     Thrutton  v.         (11)  Gibson  y.  Hunter,  2  Hen.  Black.  187. 
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Dkiide^kr  to       The  judgment  on  a  demurrer  to  evidence  is,  that  the  evidence  is  or  is  nt 


Etioincx. 


The  judgment. 


sufBcieDt  to  maintain  the  issue  joined*  (1) 


Bill  op  £x-  10.  BiLL  OP  EXCEPTIONS. 

csnioMs. 

Grounds  for  a        A  bill  of  exceptions  is  founded  upon  some  objections  in  point  of  lav  ti 
ti'ont  ***^*^'      '^^  opinion  and  direction  of  the  court  upon  a  trial  at  bar,  or  of  the  jadg^ti 

Nisi  Prius,  either  as  to  the  competency  of  witnesses,  the  admissibilitjaf 

evidence,  or  the  legal  effect  of  it,  or  for  overruling  a  challenge,  or  reiiuii; 

Stat  Westm.  2.  a  demurrer  to  evidence,  &c*   In  these  cases  it  is  enacted  by  stat.  Westsui  (^j 

I'si^^'^*  ^^     ^•^^•'  ^^^  "*^  ^®  P*^y  ^"'^  *^®  exception,  and  pray  that  the  juste 

may  put  their  seals  to  it  for  a  testimony,  the  justices  shall  put  their  leik; 
and  if  one  will  not,  another  shalL  And  if  the  king,  on  complaint  made  of 
the  justices,  cause  the  record  to  come  before  him,  and  the  exception  be  nn 
found  in  the  roll,  and  the  party  shew  the  exception  written,  with  the  seil^ 
the  justice  affixed,  the  justice  shall  be  commanded,  that  he  appear  at  i 
certain  day  to  confess  or  deny  bis  seal ;  and  if  the  judge  cannot  deny  ^ 
seal,  judgment  shall  be  given  according  to  the  exception,  as  it  mar  )>t 
allowed  or  disallowed."  This  statute  extends  to  inferior  courts  (S),  aodte 
trials  at  bar,  as  well  as  those  at  Nisi  Prius.  (4) 

(])  Cort  T.  Birkheck,  Doug.  218.     The  in  evidence  by  the  said  G.  W.,  is  no^y 

following  form  of  a  demurrer  to  evidence  ficient  in  law  to   maintain  the  aid  a^ 

and  joinder  thereto  may  perhaps  be  found  lastly  within  joined,  on  the  part  of  tbeats 

useful  at  an  assizes,  and  which  is  extracted  O.  W.,  and  that  he  the  said  C.  W.  to  ^ 

from  Bull.  N.  P.  SI 3.  (b. ) :  —  *'  Afterwards  matter  aforesaid,  in  form  aforesaid  «*«•»■ 

on  the  day,  and  at  the  place  within  con-  evidence,  hath  no  necessity,  nor  is  be  ohfip^ 

tained,  before  Sir  Richard  Adams,  Knight,  by  the  laws  of  the  land  to  answer  (sod  ii» 

one  of  the  barons  of  our  lord  the  king,  of  he  is  ready  to  verify);  wherefore,  for  vtfts 

his  court  of  Exchequer  at  Westminster,  Sir  sufficient  matter  in  that  behalf  sbevn  is  ^ 

Riohard  Aston,  Knight,  one  of  the  justices  dence  to  the  jury  aforesaid,  the  said  C** 

of  our  said  lord  the  king,  assigned  to  hold  prays  judgment,  and  that  the  jury  sforev 

pleas  in  the  court  of  our  said  lord  the  king,  may  be  discharged  from  giving  sny  vciv 

before  the  king  himself,  and  others  their  upon  the  said  issue,  and  that  hi«  dua^ 

fellows,  justices  of  our  said  lord  the  king,  by  reason  of  the  trespass  within  eotof^f^ 

assigned  to  take  the  assizes  in  and  for  the  of,  may  be  adjudged  to  him,  Ac    Andtv 

city  of  W 1  in  the  county  of  the  same  said  G.  W.,  for  that  he  hath  shewn  in  f**- 

eity,  according  to  the  form  of  the  statute,  &c.  dence  to  the  jury  aforesaid,  sufficient  vt/» 

came  as  well  the  within  named  C.  W.  Esq.,  to  maintain  the  isaue  lastly  within  joiiMOf^ 

as  the  within  named  G.  W.  Esq.,  by  their  at-  the  part  of  the  said  G.  W.,  and  vbieii  b^ 

tomeys  witliin  named.  And  the  jurors  of  the  ready  to  verify ;  and  forasmuch  as  the  «■ 

jury,  whereof  mention  is  within  made ;  that  C.  W.  doth  not  deny,  nor  in  any  niaoof' 

is  to  say,  R.  L.  &c.  being  called,  likewise  answer  the  said  matter,  prays  jtidpoeti; 

came,  and  being  chosen,  tried,  and  sworn  to  and  that  the  said  C.  W.  may  be  barred  fr^ 

say  the  truth  of  the  premises  within  con-  having  his  aforesaid  action  against  him,  >*| 

tained :  as  to  the  first  issue  between   the  that  the  jury  aforesaid  may  be  disclitri^ 

parties  within  joined,  say  that  the  said  G.  W.  from  giving  their   verdict  upon  the  v^ 

is  guilty  of  the  trespass  within  complained  lastly  joined,  &c. ;   wherefore  let  the  p! 

of,  in  manner  and  form  as  the  said  C.  W.  aforesaid  be  discharged  by  the  court  bei^* 

hath  above  complained ;  and  they  assess  the  by  the  assent  of  tlie  parties,  from  givio^  tf; 

damages  of  the  said  C  W.  by  reason  thereof,  verdict  thereupon." 

to  sixpence.     And  m»  to  the  issue  lastly  (2)  IS  Edw.  1.  c.  31. 

within  jAned  between  the  said  parties,  the  (3)  S  Inst  427.                                ^ 

said  G.  W.  shews  in  evidence  to  the  jury  (4)  The  bill  of  exceptions  tal^!°J?^ 

aforesaid,  to  prove  and  maintain  the  issue  fendant  on  a  former  trial  is  ^^'^^T  l, 

lastly  within  joined  on  his  part  by  one  wit-  shew,  that  certain  payments  vere  B»dc  . 

ness,  that  fao  $tate  the  evitience].     And  the  plaintiff  by  defendant's  direction  <od  /^ 

said  C.  W.  says,  that  the  aforesaid  matter  to  thority,  although  it  is  stated  in  the  ^. 

the  jurors  aforesaid,  in  form  aforesaid  shewn  exceptions,  that  the  payments  were  oef""* 


EVIDENCE.  1795 

A  bill  of  exceptions  is  not  to  draw  the  whole  matter  into  examination     Bill  of  Ez- 
again ;  it  is  only  for  a  single  point ;  and  the  truth  of  it  can  never  be  doubted^       cuirioio. 


after  the  bill  is  sealed,  for  the  adverse  party  is  concluded  from  averring  the  The  object  of  a 
contrary,  or  supplying  an  omission  in  it  (1)  H***  of  excep- 

If  a  bill  of  exceptions  be  tendered  to  a  judge  in  the  course  of  a  trial  &^  in.   f_t        to 
DNisi  Prius,  the  facts  still  go  to  the  jury.  (2)  the  jury,  not- 

A  bill  of  exceptions  lies,  where  the  judge  improperiy  directs  a  non8uit(3),  withstanding  a 
or  states  to  the  jury,  that  there  is  evidence  to  sCipport  the  issue  when  there  ti^^s. 
is  none.  (4)    It  likewise  lies  on  a  trial  at  bar  (5),  and  on  the  direction  of  where  it  lies. 
the  sheriff  to  a  jury  in  a  county  court  (6) 

If  the  plaintiff  intend  to  bring  a  writ  of  error  on  the  ground  of  misdi- 
rection in  point  of  law,  he  should  not  submit  to  be  nonsuited,  but  appear 
and  put  the  judge  to  express  such  opinion  by  way  of  direction  to  the  jury, 
and  thereupon  tender  a  bill  of  exceptions.  (7) 

A  bill  of  exceptions  is  only  to  be  made  use  of  upon  a  writ  of  error,  and  where  it  doe* 
therefore,  where  a  writ  of  error  will  not  lie^  there  can  be  no  bill  of  excep-  ^b<^  ^^- 
tion8.(8) 

On  the  trial  of  a  feigned  issue  out  of  Chancery,  a  party  is  not  entitled  to 
a  bill  of  exceptions. (9) 

The  bill  of  exceptions  must  be  tendered  at  the  trial.  (10)     But  a  bill  of  When  to  be 
exceptions  being  in  the  nature  of  a  writ  of  error,  cannot  be  delivered  in  the  tendered. 
court  out  of  which  the  record  issues.  (  U  )  Y^  ^  '*' 

The  nature  and  reason  of  the  thing  requires  the  exception  should  be  writing. 
reduced  into  writing  when  taken  and  disallowed,  like  a  special  verdict  or  a 
demurrer  to  evidence,  not  that  they  need  to  be  drawn  up  in  form,  but  the 
substance  must  be  reduced  into  writing  while  the  thing  is  transacting  (12), 
because  it  is  to  become  a  record. 

The  bill  of  exceptions  is  either  tacked  to  the  record  or  not ;  if  it  be  not  Form  of  Bill 
tacked  to  the  record,  it  is  necessary  to  set  out  the  whole  of  the  proceedings  *"  Exc«piiok». 
previous  to  the  trial,  but  otherwise  it  begins  with  the  proceedings  after 
issue  joined  (13);  and  in  either  case  it  goes  on  to  state,  according  to  the 
circumstances,  that  a  witness  was  produced  to  prove  certain  facts ;  the  par* 
ticular  evidence  offered,  or  given  to  the  jury,  in  support  of  the  whole  or  a 
part  of  the  case ;  or  that  a  challenge  was  made,  or  demurrer  to  evidence 
tendered ;  the  allegations  of  counsel,  respecting  the  competency  of  the  wit- 
ness, the  admissibility  of  the  evidence,  or  the  legal  effect  of  it,  &c, ;  the 
opinion  and  direction  of  the  court  or  judge  thereon ;  the  verdict  of  the  jury ; 
and  the  exception  of  the  counsel  to  the  opinion  given.  (14) 


by  defendant's  counsel  at  the  former  trial,  (7)  Doe  d.  Tclicm  v.  Fisher  (in  error),  2 

and  were  not  proved.     Harrifcn  v.  Bradtey,  Bligh,  N.  S.  9. 

1  Armstrong  &  Macartney  (Irish),  15.  (8)  Rex  y.  PreMion  (Inhab.  of),  Str.  1040. 

(1)  Bull.  N.  P.  316.  (a.)     Bridgman  v.  C.  T.  H.  949. 

B6U,  Show.  Par.  Ca.  120.  (9)  BuOen,  v.  mekd,  2  Price,  416. 

(2)  MSkr  V.  Warre,  1  C.  &  P.  237.  240.  a.  (10)  Bull. N.P.315.   ThruMton  v.  Slatford, 
7  D.  &  R.  1.     4  B.  &  C.  538.  1  Salk.  284. 

(3)  Strother  v.  Hutehinson,  4  Bing.  N.  C.  (U)  Davenport  v.  Tyrrel,  I W.  Bhck.  679. 
89.,  sed  vide  Doe  d.  ThUon  v.  FUher,  2  Bligh,  Bull.  N.  P.  3 1 6.  (b.) 

N.S.  9.  (12)  BulL  N.  P.  315.     Wright  v.  Sharp, 

(4)  P»  Best  J.  in  BuOuJey  v.  Butler^  2  B.  1  Salk.  288. 

&  C.  445.  (13)  Bull.  N.  P.  317.  319.  (a.) 

(5)  Rowe  V.  Brtnton,  3  M.  &  R.  266.  (14)  Tidd,  863,  864. 

(6)  5ierofAery.HM<cAi}if<m,4Bing.N.C.83. 
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Bill  or  Ek<        Where  exceptions  are  not  properly  taken  (as  where  they  appear  apon  if 
^^""°*''       record  after  the  finding  of  the  jury),  the  court  of  error  caooot  give  ji^ 
ment  thereon.  (1) 

( 1 )  ArmUnmg  y.  Ltwis  (m  error),  4  M.  &  the  said  G  D.  to  entitle  bim  ta  a  wvfiet  > 

Sc.  1.    2  C.  ft  M.  274.  this  cause,  and  to  bar  the  said  A.  B.  of  b 

The  following  is  a  form  of  a  bill  of  ex-  action  aforesaid :    But  to  this  the  cvml 

ceptions,  separate  from  the  record,  (lldd's  learned  in  the  lav  of  the  said  A.  B.  did  tie 

Forms,  327.  Lond.  1 828. )  :  — •  and  there  insist,  before  the  aaid  chief  jotia 

**  •»—  to  wit.     Be  it  remembered,  that  that  the  same  were  not  sufficient,  nor  nt^ 

in   the  term  of ,  in  the  year  of  to  be  admitted  or  allowed,  to  entitle  the » 

the  reign  of  our  sovereign  lord  George  the  C.  D.  to  a  verdict,  or  to  bar  the  9BidX& 

Fourth,  now  king  of  the  united  kingdom  of  of  his  action  aforesaid  ;    and  the  skA  ^ 

Great  Britain  and  Ireland,  &c.  came  A.  B.  justice  did  then  and  there  declare,  aBdd^ 

by  — —  his  attorney,  into  the  court  of  our  liver  his  opinion  to  the  jury  afuii!  isiil,  ^ 

said  lord  the  king  before  the  king  himself  at  the  said  several   matters  so  prodoeed  ei 

Westminster,  and  impleaded  CD.  in  a  certain  given  in  evidence  on   the  partof  tbeoii 

plea  of  trespass  on  the  case  upon  promises ;  C.  D.  were  not  sufficient  to  bar  tbe  vi 

on  which  the  said  A.  B.  declared  against  A.  B.  of  his  action  afbresaid*  and  with  fi^ 

him,  that,  &c.   [net  out  the  dedaration,  and  direction  left  the  same  to  the  said  jury;  c^ 

other  pleadings,  and  proceed  €U  followe'].     And  the  jury  aforesaid  then  and  there  gave  Ae: 

thereupon  issue  was  joined  between  the  said  verdict  for  the  said  A.  B.  and         L  dsm^ 

A.  B.  and  the  said  C.  D.     And  afterwards,  whereupon  the  said  ooimad  for  the  said  C  B 

to  wit,  at  the  sittings  of  Nisi  Prius,  holden  at  did  then  and  there,  on  the  behalf  of  ihetfi 

the  Guildhall  of  the  city  of  London  aforesaid,  C.  D.  except  to  the  aforesaid  opinioo  oftk 

in  and  for  the  said  city,  on  the said  chief  justice,  and  insisted  on  ibeati 

day  of—,  in  the  year  of  the  reign  several  matters,  as  an  absolute  bartoU* 

of  our  said  lord  the  king,  before  the  right  said  action  :     And    inasmuch   as  the  aiJ 

honourable  Charles  Lord  Tenterden,  chief  several  nmtters  so  produccsd  and  giva  ■ 

justice  of  our  said  lord  the  king,  assigned  to  evidence  on  the  part  of  tbe  said  C  D.  ^a* 

bold  pleas  in  the  court  of  our  said  lord  the  by  his  counsel  aforesaid,  objected  and  insitf 

king  before  the  king  himself,  John  Henry  Ab-  on  as  a  bar  to  the  action  aforesaid,  d»  •< 

bott,  Esq.  being  associated  unto  the  said  chief  appear  by  the  record  of  the  verdict  afonsa^ 

justice,  according  to  the  form  of  the  statute  the  said  counsel  for  the  said  C.  D.  did  tbs 

in  such  cane  made  and  provided,  the  afore-  and  there  propose  their  aforesaid  exeepba 

said  issue  so  joined  between  the  said  parties  to  the  opinion  of  the  said  chief  jnstioe.  «t^ 

as  aforesaid,  came  on  to  be  tri^  by  a  jury  requested  him  to  put  his  seal  to  this  biB  tf 

of  the  city  of  London  aforesaid,  for  that  pur-  exceptions,  containing  the  said  several  mtfs^ 

pose  duly  impanelled ;  that  is  to  say,  K.  F.  so  produced  and  given  in  crvidenoe  oa  ^ 

of  — —  and  G.  H.  of—,  &c.  [namee  and  part  of  the  said  C  D.  as  aforesaid,  secff^ 

additione  of  Jury]  good  and  lawful  men  of  to  the  form  of  the  statute  in  such  casena^ 

the  said  city  of  London:  at  which  dayj  came  and  provided:   And  thereupon  the  said  w 

there  as  well  the  said  A.  B.  as  the  said  C.  D.  justice,  at  the  request  of  the  said  counsel  t* 

by  their  respective  attorneys  aforesaid  ;  and  the  said  C.  D.,  did  put  his  seal  to  tbi&  b3 

the  jurors  of  the  jury  aforesaid,  impanelled  of  exceptions,  pursuant  to  the  aforesaid  itt^ 

to  try  the  said  isaue,  being  called,  also  came,  tute  in  such  case  made  and  provided^  ^  ^ 

and  were  then  and  there  in  due  manner  said  day  of  ,  in  the— -veara 

chosen  and  sworn  to  try  the  same  issue;  and  the  reign  of  his  present  majesty.** 

upon  the  trial  of  that  issue,  the  counsel  _.„     .  ,  ,    ,     ..       _-» 

learned   in  the  law  for  the  said  A.  B.  to  Bill  of  exceptions  to  be  tacked  to  the  «««. 
maintain  and  prove  the  said  issue  on  his        as  to  a  witn«K  s  being  bound  to  sw«m 
part,  gave  in  evidence  that,  &c.  FAere  set  out        question  tending  to  dwgrace  hm  w  A.  ft 
the  evidence  on  the  part  of  the  pHiintiffi  and         (T»dd*s  Formes  329.   Lond.  1828.) 
afterwards  that  on  the  part  of  the  defendant.         After  the  end  of  the  issue,  and  swtrd  a 

and  then  proceed  as  foUows]:     Whereupon  the  venire  f ados,  proceed  as  ^olI<^*'':'7^ 
the  said  counsel  for  the  said  C.  D.  did  then         **  Which'said  issue,  in  form  afort^said  joan 

and  there  insist  before  the  said  cl^ief  justice,  between  the  said  parties,  afterwsrds,  to^^ 

on  the  behalf  of  the  said  C.  D.,  that  the  said  at  the  sittings  of  Nisi  Prius  holden  ^^^' 

several  matters  so  produced  and  given  in  miuster  Hall,   in  and   for    the  couoij  a 

evidence  on  the  part  of  the  said  C.  D.  as  Middlesex,  on the day  °f"^ 

aforesaid,  were  sufficient,  and  ought  to  be  in  the year  of  the  reign  of  ouriorotM 

admitted  and  allowed  as  decisive  evidence,  now    king,    before    the    right  honoui** 

to  entitle  the  said  C.  D.  to  a  verdict,  and  to  Charles  Lord  Tenterden,  chief  justice  cfo|''' 

bar  the  said  A.  B.  of  his  action  aforesaid  ;  said  lord  the  king,  assigned  to  holdjN^^'' 

and  the  said  counsel  for  the  said  C.  D.  did  the  court  of  our  said  lovl  the  king  ^^ 

then  and  there  pray  the  said  chief  justice,  to  the  king  himself,  John  Henry  .Abbott  £^ 

admit  and  allow  the  said  matters  so  pro-  being  associated  unto  the  said  chief  j"^^ 

duced  and  given  in  evidence  for  the  said  according  to  the  form  of  the  statute  Ib  ^ 

C.  D.  to  be  conclusive  evidence  in  fiivour  of  case  made  and  provided,  came  oo  to  be  ^ 
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If  a  judge  allow  the  matter  to  be  evidence,  but  not  conclusire,  and  so     Bill  of  Ex* 
refer  it  to  the  jury,  no  bill  of  exception  will  lie,  as  if  a  man  produce  the 


probate  of  a  will  to  prove  the  devise  of  a  term  for  years,  and  the  judge  When  the 
leave  it  to  the  jury,  he  may  have  an  attaint  against  the  jury  if  they  find  {51^^  ait^rto 
against  the  will.  ( 1 )  •  be  evidence,  but 

If  the  bill  be  legally  tendered,  and  the  exceptions  in  it  truly  stated,  then  "o*  conclusive. 
the  judge  ought  to  set  his  seal  in  testimony,  that  such  exceptions  were  .^^^f^^oultj 
taken  at  the  trial.  (2)  sign  the  bilK 

When  the  bill  of  exceptions  is  sealed,  the  truth  of  the  facts  contained  in  Effect  of  sign* 
it,  can  never  afterwards  be  disputed.  (3)  ^^^' 

Where  a  bill  of  exceptions  stated  the  direction  of  the  judge  to  the  jury,   Amendment. 
that  the  jury  gave  their  verdict  for  the  plain tifi^,  and  that  the  counsel  for 
the  defendant  did  except,  &c. :  —  It  was  held,  that  an  amendment'  might  be 
permitted  after  the  judge*s  seal  had  been  affixed,  to  allege,  that  the  excep* 
tions  had  been  made  before  the  verdict  was  delivered.  (4) 

If  the  bill  contain  matters  false  or  untruly  stated,  or  matters  wherein  they  When  the 
were  not  overruled,  the  judge  is  not  obliged  to  affix  his  seal.  ftlseto^^nJkhe 

If  the  judge  refuse  to  sign  the  bill,  the  party  grieved  by  the  denial  may  bill. 
have  a  writ  upon  the  statute,  commanding  the  same  to  be  done  Juxta  Consequence  of 
formam  statuti:  it  recites  the  form  of  an  exception  taken  and  overruled,  S^j^^jT^riffk 
and  it  follows,  ''  vobis  prcBcipimus'  qttod  si  ita  esty  tunc  sigiUa  vestra  appo*  the  bilL 
naMs;"  and  if  it  be  returned  *'  quod  nan  ita  est,'*  an  action  will  lie  for  a 
fal^e  return,  and  thereupon  the  surmise  will  be  tried,  and  if  found  to  be  so, 
damages  will  be  given,  and  upon  such  recovery,  a  peremptory  writ  com- 
mauiding  the  same.  (5) 

by   a  jury  of  the  said  county  of  Middlesex  gave  their  verdict  for  the  said  A.  B.  and 
for  that  purpose  duly  impanelled :   At  which  I.  damages:  Whereupon  the  said  counsel 
d&i^  came  there  as  well  the  said  A.  B.  as  the  for  the  said  C.  D.  did  then  and  there,  on 
said   C.   D.   by  their    respective  attorneys  behalf  of  the  said  C.  D.,  except  to  the  ajfore- 
aforesaid ;  and  the  jurors  of  the  jury  afore-  said  opinion  of  the  said  chief  justice,  and  in- 
said,  impanelled  to  try  the  said  issue,  being  sisted  that  the  said  K.  F.  was  bound  to 
called,  also  came,  and  were  then  and  there  answer  the  said  question,  and  that  his  reftisal 
in  due  manner  chosen  and  sworn  to  try  the  to  answer  the  same  was,  and  ought  to  be              ^ 
same  issue :   And  upon  the  trial  of  that  issue  considered  by  the  said  jury  as  an  impeach- 
one  £.  F.  was  produced  and  examined  upon  ment  of  his  credit :    And  inasmuch  as  the 
oath  as  a  witness  by  the  counsel  learned  in  said  several  matters  herein  before  mentioned, 
the  law  for  the  said  A.  B.  in  support  of  the  do  not  appear  by  the  record,  &c."  [eondude 
said  action ;  and  upon  the  cross-examination  as  in  the  latt  precedent], 
of  the  said  £.  F.  by  the  counsel  learned  in  (1)  Bull.   N.  P.  316.  (a.)     Ouchegter  v. 
the  law  for  the  said  C.  D.  the  said  £.  F.  was  Philipi,  Sir  T.  Raym.  405. 
asked  by  the  said  last-mentioned  counsel,  (2)  Bull.  N.  P.  316.  (a.) 
whether  he  had  not  been  imprisoned,  upon  (3)  Tidd,  864. 

a  conviction  for  forging  a  coal-meter  s  ticket;  (4)  Cafley  v.  Doe  d.  Taylentm,  S  P.  &  D. 

Whereupon  the  said  chief  justice  then  and  539.     Where  a  bill  of  exceptions  is  taken  at 

there  interposed,  and  before  the  said  E.  F.  the  trial  of  a  cause,  it  must  be  set  down  for 

had  given  any  answer  to  the  said  question,  argument  within  the  first  four  days  of  the 

declared  and  delivered  his  opinion,  tliat  the  ensuing  term.     Hitt  v.   fFattSf  1  Alcock  & 

said  £.  F.  was  not  bound  to  answer  the  said  Napier  (Irish),  130. 

question;  and  the  said  £.  F.  thereupon  then  (5)  Bull.  N.  P.  316.  (a.)    Bridgman  ▼• 

and  there  refused  to  answer  the  same  :   And  Hott,   Show.  Par.  Ca.  120.      2   Inst.  426. 

afterwards,  at  the  said  trial,  the  said  chief  In  Sir  H.  Vane*$  cate,  who  was  indicted  for 

justice,  in  summing  up  the  evidence  given  high  treason,  the  court  refused  to  sign  a  bill 

in  the  said  cause  to  the  jury  aforesaid,  did  of  exceptions,  because  they  said  criminal 

further  declare  and  deliver  his  opinion  to  cases  were  not  within  the  statute^  but  only 

the  said  jury,  that  the  said  £.  F  's  refusal  to  actions  between  party  and  party.     But  in 

answer  the  said  question,  threw  no  manner  Paget  v.  Coventry  {Bishop  of),  1  Leon.  5.,  it 

of  discredit  upon  him  the  said  £.  F. ;  and  was  allowed  in  an  indictment  for  a  tres- 

the  jury  aforesaid  thereupon  then  and  there  pass;  and  in  Anon,  I  Vent.  366.,  in  an  inform* 
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EVIDENCE. 

Wlien  a  bill  of  exceptions  has  been  tendered,  the  coart  will  not  gnnt  a 
motion  Cor  a  new  trial,  unless  the  bill  of  exceptions  be  abandoned  (1) 

And  if  a  party  who  has  tendered  a  bill  of  exceptions,  bring  a  writ  of 
error  before  he  has  procured  the  judge^s  signature  to  such  bill,  he  tkeitbr 
waves  the  bfll  of  exceptions,  and  will  not  be  permitted  afterwards  totsek 
or  append  the  bill  to  the  writ  of  error.  (2) 

Bnt  it  seems  this  rule  is  not  imperative,  and  that  where  the  bill  of  aeep- 
tions  has  been  delayed  from  the  default  of  the  defendant  above,  or  fbr 
other  sufficient  reasons,  the  court  will  allow  the  bill  of  esceptionstobe 
tacked  to  the  record  nunc  pro  tunc.  (3) 

On  a  bill  of  exceptions  the  court  of  error  may  look  at  the  whole  eridenee 
set  out  to  be  informed,  whether  the  verdict  is  sustained,  at  least  where  tbe 
bill  sets  out  the  whole,  and  the  exception  is  not  confined  to  one  poiit(4) 

A  bill  of  exceptions  being  no  part  of  the  record  ia  the  court  below,  is  sfli 
to  be  included  in  the  taxation  of  cqsts  there.  (5) 

Where,  in  case,  the  plaintiff  recovered  a  verdict  at  the  trial,  and  had  jfldg- 
ment  in  C.  B.,  and  upon  a  bill  of  exceptions  returned  into  K.  B.,  jadgneit 
was  reversed  and  the  plaintiff  took  nothing  by  his  writ,  it  was  holdei,  tbt 
the  defendant  could  not  have  costs.{6) 

The  judgment  on  the  writ  of  error,  as  in  other  cases,  is  either,  thit  ik 
former  judgment  be  affirmed  or  reversed. 

If  it  be  reversed  a  venire  de  novo  issues,  which  must  be  aaade  retonnUe 
in  the  King's  Bench,  although  the  judgment  was  given  in  the  Cobbod 
Pleas.  (7) 


IL  Right  to  begiv  and  reply.  (8) 


Right  to 
sic  in  amd 

KBPLT. 


It  may  be  stated  as  a  general  principle,  that  the  party  on  whom  theostf 
probandi  is  cast,  has  the  right  to  commence. 

In  Amos  v.  Hughes  (9),  which  was  an  action  brought  for  a  breach  of  coo- 
tract  to  emboss  calico  in  a  workmaalike  manner,  the  allegation  of  the  breach 
in  the  declaration  was,  that  the  defendant  did  not  emboss  the  calico  is  > 
workmanlike  manner,  but  on  the  contrary  embossed  it  in  a  bad  and  unvork- 
manlike  manner;  to  which  it  was  pleaded,  that  the  defendant  did  emboss  tl^^ 
calico  iu  a  workmanlike  manner,  and  issue  thereupon.     A  question  arose, 
Judgment  of      which  party  was  entitled  to  begin,  and  Mr.  Baron  Alderson  held,  that  the 
Mr.  Baron  Al-  plaintiff  was  entitled^  observing,  "  Questions  of  this  kind  were  not  to  be  (fe- 
y.  Hvghu.  cided  by  simply  ascertaining  on  which  side  the  affinnative,  in  point  of  fom^ 

lay :  the  proper  test  is,  which  party  would  be  successful,  if  no  evidence  at  «i 
were  given.     Now  here,  supposing  no  evidence  to  be  given  on  either  A 


ation  in  nature  of  a  fuo  warratUo,  Sir 
Henry  Vant'9  eaae,  1  Lev.  68.  BuIL  N.  P. 
316.  (a.) 

(1)  Doe  d.  Bobertt  ▼.  Roberts,  2  Chitt 
272.     2  B.  &  Ad.  367. 

(2)  DiUoH  V.  Doe  tL  Porker,  1  Bing.  17. 
WiUam  v.  TViyfer,  5  ibid.  512.  4  M.  &  P. 
257. 

(3)  Taylor  v.  WiOane,  2  B.  &  Ad.  846. 

(4)  Vinee  ▼,  Reading  (  Corporation  of),  1 


Y.&J.  4.aoe.  Smyth  y.  Laaum,\^^^ 
568. 

(5)  Gardner  v.  BaiOie,  1  B.  &P.^  ^ 

(6)  Bea  V.  PotU,  5  East,  49.  8  ^J^ 
P.  C.  712.  et  vide  Noeedl  v.  Reakt,  1^^ 
404.     1  M.  &  R.  17a 

(7)  Tidd,  865. 

(8)  Anti,  178.  tit  Akbiteatio*  ^^ 
Awards;  eianti,  1454.  tit  £jtcT»^' 

(9)  1  M.  &  Rob.  464. 


EVIDENCE.  179$ 

the  defendant  would  be  entitled  to  the  verdict,  for  it  is  not  to  be  assamed     Right  to  bk- 
khat  the  work  was  badly  executed ;  therefore  the  burden  of  proof  lies  upon   °'^  ^"'^  *'^''^' 
the  plaintiill"     The  same  principles  were  acted  upon  in  Mills y.  Barber (^l)^  Judgment  of 
in  which  Mr.  Baron  Alderson  said,  "  Upon  the  question  as  to  who  is  to   ?^'-  ^^^,J^]' 

i«       •       'A  .  1  .  .      .         .o   •  •      1        11        derson  in  JMito 

DGgin,  It  is  not  the  proper  test  to  examine  whether,  if  the  particular  alle-  y.  jsarher. 
Ration  be  struck  out  of  the  plea,  there  will  or  will  not  be  a  defence  to  the 
action ;  it  is  immaterial  whether  the  allegation  be  in  the  affirmative  or 
negative." 

In  actions  on  bills  of  exchange  and  promissory  notes,  and  on  bankers'   Bills  of  ex- 
cheques,  if  the  pleas  of  the  defendant  impeach  the  consideration,  the  anug  ^  "*^| 
fnr)bandi  is  cast  on  the  defendant  (2) ;  the  law  presuming,  that  they  were  fendant  ought 
given  for  a  good  consideration,  unless  the  contrary  be  proved.     Nor  does  it  to  begin. 
make  any  difference  in  such  a  case,  that  the  affirmative  of  the  issue  is,  in 
point  of  form,  on  the  ptaintiff,  as  if  he  take  issue  on  a  plea,  that  there  was 
no  consideration  for  the  bill,  note,  or  cheque.  (3) 

If  there  be  several  bond  fidt  issues  on  the  record,  as  to  some  of  which,   'Whsks  tberx 
the  cnva  probandi  is  on  the  plaintiff,  and  the  others  on  the  defendant,  it^j*"  "^'*^"' 
seems,  that  the  plaintiff  is  entitled  to  begin.  (4) 

The  plaintiff's  counsel  has  a  right  to  begin  and  state  the  facts>  although  ' 

by  a  rule  of  court  the  defendant  is  under  an  obligation  to  admit  the  plain- 
tiff's case,  because  *'  it  is  not  like  the  case  of  an  issue,  proof  of  the  affirm- 
ative of  which,  lies  on  the  defendant''  (5) 

Where  the  plea  avers  affirmative  matter,  but  concludes  with  a  special   ^^*  aTerring 
traverse  of  a  part  of  the  declaration,  the  plaintiff,  and  not  the  defendant,  ^i^^,  '^^t 

begins.  (6)  concluding 

In  an  action  on  the  warranty  of  a  horse,  if  the  plea  allege,  that  the  horse  ^^^^  "  special 
was  sound,  and  issue  be  joined  thereon,  the  plaintiff  is  entitled  to  begin.(7) 

In  assumpsity  where  the  declaration  stated,  that  the  defendant  agreed  to   Attumpait 
build  houses  according  to  a  specification,  and  assigned  for  breach,  that  he 
did  not  build  according  to  the  specification,  and  the  defendant  pleaded,  that 
he  did  so  build ;  the  court  held,  that  on  this  issue^  the  plaintiff  must  begin, 
and  prove,  that  the  defendant  had  not  built  according  to  the  specification. (8) 

Where  in  an  action  of  covenant  to  repair,  the  breach  was,  that  the  de-   Covenant  to 
fendant  did  not  repair,  but  suffered  the  premises  to  be  ruinous,  &c.  and  the  "P***** 
defendant  pleaded,  that  he  did  repair,  and  did  not  suffer  the  premises  to 
become  ruinous,  &c. ;  it  was  decided,  by  Lord  Abinger,  that  on  this  issue 
the  plaintiff  must  begin.  (9) 

Where  a  declaration  on  a  policy  of  insurance  averred,  that  the  person   Policy  of  in. 
insured  was  in  good  health ;  and  the  plea  stated,  that  he  was  in  bad  health,  ^"'^^^ 
with  a  verification ;  to  which  it  was  replied,  that  he  was  in  good  health,  as 
averred  in  the  declaration,  and  concluded  to  the  country :  —  It  was  held, 

(1)  1  M.  &  W.  427.  (5)  Per  Tindal  C.  J.  in  Thwaite*  ▼.  Sain^ 

(S)  Lacty  v.  Formttr^  2  C.  M.  &  R.  59.  hury,  5  C.  &  P.  69. 

MiUa  V.  Oddy,  ibid.  lOS.  {6)  Per  Parke  B.  in  Grva(%  ▼.  Page^  7 

(3)  Faith  ▼.  M'Intyre,  7  C.  &  P.  44.   Smart  ibid.  789. 

▼.  napter,  6  ibid.  721.     MUU  v.  Oddy,  ibid.  (7)   OOHfrn  v.  T^ampmm,  2  M.  &  Rob^ 

728.  254. 

(4)  WiUiams    v.    Thomas,    4  ibid.   234.  (8)  SmUh  y.  Daviet,  7  C.  &  P.  307.,  et 
James  v.  Salter,  1  M.  &  Rob.  501.     Curtis  v.  vide  Shileock  v.   Postman,  ibid.  289.     Stoti 

Wheekr,  M.  &  M.  493.      Wood  v.  Pringle,  1     v.  iMffis,  ibid.  347. 

M.  k  Rob.  277.,  sed  vide  Smart  v.  Bayner,     ■  (9)  Sovoard  v.  Ltgyatt,  ibid.  613. 

6C.&P.721. 
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Right  to  u-     that  the  pUintiff  had  the  right  to  begin  (1) ;  becaaae  «« it  lies  oa  the  plankiff 
o     AMP  KKfLT.  ^  establish  that,  which  is  the  very  condition  of  the  in8arance»  naiidyi 

that  the  partj  whose  life  is  insured  was  in  good  health.*' 
In  what  Casks  If  it  can  be  collected  from  the  pleadings  and  statements  of  couniel,  tint 
Da^Igu  kk.  su^i<^^^  damages  are  the  object  of  an  action,  the  pUdntiff  has  the  ligte 
TiTLu  Plain,  to  b^in,  though  all  the  issues  are  on  the  defendant  (2) 
Tirp  TO  BsoiN.  3u^  Iq  or^^r  ^  entitle  the  plaintiff  to  begin  on  this  ground,  it  is  not  sitf- 
of  Ju!LS^  ficient,  that  the  claim  appears  upon  the  record  to  be  larger  than  that  Con- 
or araouat  fessed  and  aToided  by  the  pleas ;  otherwise,  it  would  almost  always  be  is 
^l^'^^tSb  ^"l  '  ^^^  power  of  the  plaintiff  to  secure  the  right  to  begin ;  bui  the  judge  mnst 
tiff  to  begiiL'"'  ^  satisfied  at  the  tri^,  that  there  is  a  bond/ide  intention  to  give  evidence 

in  support  of  a  larger  claim,  than  that  confessed  on  the  record.  (3) 
Exception  to  In  some  cases,  though  the  pleas  go  to  the  whole  length  of  the  plaintiff 'i 

f^^^^r^^  "^  ^^""'  *^®  plaintiff  will  be  entitled  to  begin,  and  may  prove  the  amoantof 
Bonal  ituuriea. '  damages  claimed  by  him  in  the  event  of  a  verdict  passing  in  his  &voar  os 
Proof  or  the  special  plea. 

Damagu.        ^     In  Carter  v.  Janes  (4)  Chief  Justice  Tindal  said,  «  The  judges  have  ooae 

ChierTu^\'^      to  a  resolution,  that  justice  would  be  better  administered  by  altering  the 

Tindal'in  rule  of  practice,  and  that,  in  future,  the  plaintiff  should  begin  in  all  actions 

Ctrier  ▼.  jonet.  for  personal  injuries,  and  abo  in  slander  and  libel,  notwithstanding  thegeDe- 

ral  issue  may  not  be  pleaded,  and  the  affirmative  be  on  the  defendant  I 

do  not  see  any  hardship  in  the  rule,  as  it  is  most  reasonable  that  the  plaindS 

who  brings  the  case  into  court,  should  be  heard  first  to  state  his  comphuot" 

The  rule  is  thus  stated  in  S.  C.  1  M.  &  Rob.  281.:  — "^  A  resolution 

has  recently  been  come  to  by  all  the  judges,  that  in  cases  of  slander,  libel, 

and  other  actions,  where  the  plaintiff  seeks  to  recover  actual  damages  of  an 

unascertained  account,  he  is  entitled  to  begin,  although  the  affinnati?e  of 

the  issue  may,  in  point  of  form,  be  with  the  defendant." 

Where  affirm-        In  Absahm  V.  Beaumont  (5),  which  was  an  action  on  a  policy  of  insarance 

ative  proof  hw    against  fire,  there  were  four  pleas,  in  all  of  which,  the  affirmative  was  on 

on  the  plaintiff     ,       ,  ^      /         -r       i  t^  ,    .  .      .  t        »  .  «. 

to  shew  what  the  defendant;  Lord  Denman  held,  that  **  In  all  dases  where  any  affirai- 
damages  he  it     ative  issue,  or,  to  speak  more  correctly,  any  affirmative  proof  lay  on  the 

plaintiff  to  shew  what  damages  he  was  entitled  to,  the  plaintiff  had  a  right 
to  begin." 

In  Reeve  v.  Underhill  (6),  which  was  an  action  of  covenant  to  reoorer 

damages  for  the  breach  of  a  contract  not  under  seal,  the  plea  was,  that  the 

deed  was  obtained  by  fraud,  upon  which  issue  was  joined ;  the  defendant 

claimed  the  right  to  begin ;  on  behalf  of  the  plaintiff  it  was  contended, 

that  the  case  came  within  the  new  rule  as  one  of  unliquidated  damages; 

Judgment  of      but  the  contrary  was  ruled,  Chief  Justice  Tindal  observing,   '<  I  am  of 

T^^f "**fl*      opinion,  that  the  present  case  is  not  within  the  rule  which  has  been  laid 

V.  UnderhUL        down  by  the  judges;"  "  the  rule  allowing  the  plaintiff  to  begin,  applies  to 

actions  for  libel,  words,  malicious  prosecution,  and  similar  cases."    It "  can 
hardly  be  said  in  any  case,  where  the  action  is  for  the  breach  of  a  special 

(1)  Bawlin$  v.  Vesborough,  2  M.  &  Rob.         (5)  1  Ikt  &  Rob.  441.  it. 

70.  (6)  6C.  &  P.  773.     1  M.  &  Rob.  44a, 

(2)  Ho^tgfU  V.  Oxley,  2  M.  5c  Rob.  251.  vide  etiam  LewU  v.  Welt,  7  C  &  P.  321 

(3)  Smart  v.    Rayner,   6   C.  &    P.   721.  WboUon  v.  Barton,  IM.  &Jiob.5lS.;coatn* 
Human  v.  T%mpson,  ibid.  7 1 7.  per  Denman  C.  J.  in  Abtalom  v.  BtaMmf^ 

(4)  Carter  v.  Jonet,  6  C.  &  P.  64.     I  M.  ibid.  441. 
ft  Rob.  ;?81. 
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Right  to  be- 


agreement,  that  the  damages  are  precisely  ascertained ;  but  here  the  amount 
is,  afler  all,  matter  of  mere  calculation,  and  not  liable  to  be  increased  by 
any  matter  that  the  plaintiff  can  urge  in  aggravation ;  it  is  otherwise  in 
actions  of  libel,  slander,  and  other  cases,  where  the  action  is  brought  for 
malicious  injuries.** 

In  Wootton  v.  Bart(m{l)  it  was  said  by  Mr. Baron  Parke  in  a  similar  case, 
'*  that  the  only  rale  laid  down  by  the  judges  was,  that  in  actions  for  per- 
sonal injuries  where  damages  are  sought,  as  in  actions  of  assault,  &c.,  and  in 
libel  and  slander,  the  plaintiff  should  begin.**  Nor  does  an  action  of  trover 
appear  to  be  within  the  rule  (2) ;  but  an  action  for  false  imprisonment  is 
within  the  rule.  (3) 

If  the  action  be  for  a  personal  injury,  it  is  not  necessary  that  it  should  In  an  action 
be  in  form  ex  delicto  ;  in  many  instances  compensation  is  sought  for  what  injur/lTiTnot 
is  in  substance  a  torty  though  in  the  action  it  may  assume  the  form  of  a  necessary  that 
mere  breach  of  contract ;  and  the  rule  has  been  held  to  apply  in  one  case,  "  shouldbe  m 
where  the  complaint  was  in  substance  as  well  as  in  form  a  breach  of  con- 
tract, namely,  in  an  action  for  breach  of  promise  of  marriage.  (4) 

Lord  Tenterden  in  Fowler  v.  Coster  (5)  appears  to  have  entertained  When  Ds- 
opinions  similar  to  those  embodied  in  the  foregoing  resolution,  where,  in  |[J[q  °*^^  "  ™ 
an  action  on  a  bill  of  exchange,  and  to  which  the  defendant  pleaded  a  non  p^^  ^  abate- 
joinder  in  abatement,  his  Lordship  held,  that  the  defendant  was  entitled  to  ment. 
begin  ;  because,  "  that  wherever  it  appears  on  the  record,  or  by  the  state-  Defendant's 
ment  of  the  counsel  engaged,  that  there  is  really  no  dispute  about  the  sum  "^  ^ 
to  be  recovered,  but  the  damages  are  either  nominal,  or  else  mere  matter 
of  computation,  then,  if  the  affirmative  of  the  issue  is  on  the  defendant,  he 
is  entitled  to  begin.'*  (6) 

In  covenant  for  not  repairing,  &c«  if  the  defendant  plead  affirmative  Covenant 
pleas,  which  are  denied  by  the  replication,  he  is  in  general  entitled  to 

begin.  (7) 

In  an  action  of  debt  for  a  penalty  of  50/.  for  carrying,  the  plaintiff  to  Debt   ; 
prison  under  mesne  process  within  twenty-four  hours,  where  the  defendant 
pleaded,  that  it  was  by  the  plaintiff's  own  consent,  and  the  plaintiff  replied 
that  he  did  not  consent :  —  It  was  held,  the  defendant  should  begin.  (8) 

If  the  plaintiff  aver  the  liability  of  the  whole  parish  to  church-rates,  and  Parochial 
the  defendant  plead  the  exemption  of  a  part  of  it,  with  a  traverse  of  the  pjj^jj,*^^  *?L 
liability  of  the  whole,  on  which  issue  is  taken,  the'ont^  of  proof  lies  on  the 
defendant.  (9) 

In  trespass  quare  dausumfiregity  the  plea  being  of  a  right  of  way,  it  was  Right  of  way« 
held,  before  the  promulgation  of  the  new  rule,  that  the  defendant  was 
entitled  to  begin.  (10)  •  So,  likewise,  where  liberum  tenementum  was  pleaded, 
and  no  general  issue.  (11)    And  in  trespass  for  shooting  a  dog,  where  there 
were  several  special  pleas  of  justification,  but  no  plea  of  the  general  issue,  it 


(1)  1  M.  &  Rob.  518. 

(2)  Vide  Scott  v.  Lem$y  7  C.  &  P.  347. 
(S)  Atkitutm  t.  Wiame,  6  ibid.  687. 

(4)  Harrison  y.  Gould,  7  ibid.  580. 

(5)  M.&M.  241. 

(6)  These  dicta  seemingly  overrule 'i2o6«y 
V.  Howard,  2  Stark.  555,  Laeon  ▼.  Higgitu 
3  ibid.  178.  Beddl  v.  Ruisdl  R.  &  M.  293. 
Cooper  V.  WiiUey  M.  &  M.  248.  3  C.  &  P. 
474.    Jaekiony.  He9keth,2SUTk,*5lS.    Cot* 


ton  ▼.  JameM,  M.  &  M.  273.  Hodges  v.  Hoider^ 
3  Camp.  366. 

(7)  Lewis  V.  Wdls,  7  C.  &  P.  221. 

(8)  SUM  y.  Humphrey,  ibid,  14. 

(9)  Craven  v.  Sanderson,  4  A.  &  E.  666. 

(10)  Jackson  v.  Hesketh,  2  Stork.  518. 
Cotton  y.  James,  M.  &  M.  273.  Hodges  v. 
Holder,  3  Camp.  366. 

(1 1)  Ptarson  y.  Coles,  I  M.  &  Rob.  206. 
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was  held  that,  the  defendant  was  entitled  to  begin,  although  the  dedantiaf 
alleged  special  damage.  ( I ) 

On  an  issue  in  error  to  aroid  an  outlawry,  because  the  plaintiff  was  beyond 
seas;  it  was  pleaded  that  the  plaintiff  went  abroad  fraudulently  to  defeat  tk 
ouUawry,  upon  which  issue  was  joined :  —  It  was  held,  that  the  defendant 
had  the  right  to  begin.  (2) 

Where  the  substantial  question  to  be  tried,  is  the  existence  of  a  custom 
affirmed  bj  the  defendant,  he  is  entitled  to  begin,  although  the  plaintiffs 
counsel  allege,  that  he  seeks  to  recover  real  damages.  (S) 

If  the  defendant  in  nplevin  plead  property  in  a  third  person,  and  hat 
be  taken  thereon,  he  is  entitled  to  begiD.(4)  So,  also,  where  the  defemfast 
pleads  a  plea  averring  notice^  and  issue  is  taken  on  the  fact  of  notiee,  the 
defendant  begins.  (5) 

With  respect  to  the  right  to  begin  in  ejectment,  it  has  already  expe- 
rienced attention  (6) ;  but  it  may  be  observed  that,  in  Doe  v^Hrnddari  (Sir 
Joseph)  (7)»  Mr.  Baron  Bolland  said,  <'  that  in  actions  of  ^ectment  the  conm 
would  as  far  as  possible  follow  the  course  in  other  actions^  and  not  unneces- 
sarily create  an  anomaly  to  the  general  rules  of  evidence  upon  trials.'* 

In  Doe  d.  Smith  v.  Smart  (S)  the  plaintiff  claimed  as  heir  at  law,  and,  v 
to  part  of  the  property,  as  assignee  of  an  outstanding  term,  and  the  defend- 
ant, who  claimed  as  devisee,  refused  to  admit  the  assignment :  —  It  vas 
held,  that  the  defendant  was  entitled  to  begin ;  Mr.  Baron  Gumey,  after 
consulting  Mr.  Justice  Patteson,  observing,  "  The  real  question  in  dispote 
is  the  validity  of  this  will.  The  mischief  would  be  extremely  great,  if  & 
party,  by  merely  getting  an  outstanding  term,  should  obtain  an  advantage 
to  which  he  is  not  really  entitled." 

An  erroneous  decision  of  the  judge  as  to  the  right  to  b^n  was,  in  Bkd 
V.  Higginwon  (9),  considered  no  ground  for  a  new  trial ;  but  in  Hmchnum  t. 
Femie(\0)  Lord  Abinger  said,  **  We  cannot  agree,  however,  that  tfai»t 
matter  entirely  for  the  disposal  of  the  judge  at  Nisi  Prius.  I  cannot  aty 
that  we  should  interfere  in  a  very  doubtful  case  ;  but  if  the  decision  of  the 
judge  were  clearly  and  manifestly  wrong,  the  court  would  interfere  to  set 
it  right" 

If  the  defendant's  counsel  merely  comment  on  the  plaintiff's  case,  and 
adduce  no  evidence,  the  plaintiff's  counsel  cannot  reply,  for  he  has  already 
be«i  heard ;  but  if  the  defendant  adduce  any  species  of  evidence*  tie 
plaintiff  has  the  general  right  of  reply. 

If  the  defendant's  counsel  read  a  paper,  or  state  essential  facts  which  be 
proposes  to  prove,  and  afterwards  decline  to  call  witnesses  to  support  such 
paper  or  facts,  the  plaintiff's  counsel  is  entitled  to  reply  (11),  if  tbejadge 
will  permit,  it  being  purely  discretionary  with  the  judge  to  give  that  pri- 
vilege. (12) 

In  Faith  v.  M^Intyre  (\i)  the  counsel  for  the  defendant,  having  proved 
a  document  in  cross-examination,  read  it  in  the  course  of  his  address  to 


(I)  JFiM  V.  TVatwrt,  S  C.  &  P.  578.,  ct 
vide  Morria  v.  Ntigtni,  7  ibid.  572. 
(3)  Bryan  v.  WagHaffy  R.  h  M.  327. 

(3)  Battard  v.  Smith,  2  M.  &  Rob.  129. 

(4)  CoittOM  v.  Htacdbst  1  ibid.  301. 

(5)  Wammt  v.  Hatnet,  6  C.  &  P.  G6G, 

(6)  AMi^  1454. 


(7)  2  C.  M.  &  R.  316. 

(8)  1  M.  &  Rob.  476. 

(9)  2  A.  &£.  160. 

(10)  3M.&W.  517. 

(11)  Rexv.  Btgnald,  D.&  R.  N.P.C59. 

(12)  Crtrmr  ▼.  Sodo,  M.  &  M.  86. 

(13)  7C.&P.  44. 
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the  jury  without  putting  it  in  evidence ;  upon  which  the  right  to  reply  was    Right  to  bs- 
daimed,  but  Mr.  Baron  Parke  said,  "  I  have  often  heard  it  threatened,  °'^  ^'^  ^'^''' 
that  if  a  counsel  or  a  party  opened  new  facts,  the  opposite  side  would  Judgment  of 
have  the  reply ;  but  I  never  heard  such  a  reply  actually  made.    Perhaps,  as  p^^tebJVitrt 
Mr.  Piatt  has  proved  the  document,  and  read  it  to  the  jury,  he  ought  in  Jir.  M^Intyre, 
good  faith  to  put  it  in  ;  but  I  certainly  never  knew  an  instance  of  a  reply 
upon  a  mere  opening."  (1 ) 

Where,  on  the  trial  of  an  issue  out  of  the  court  of  Chancery,  a  person 
w^ho  is  not  a  party  on  the  record  is,  by  order  of  that  court,  '^to  be  at 
liberty  to  attend  the  trial  of  such  issue,"  the  counsel  of  such  person  has 
no  right  to  address  the  jury,  or  to  call  witnesses ;  but  he  may  cross-examine 
the  witnesses  of  both  parties,  and  suggest  points  of  law.  (2) 

If  the  defendant  raise  a  legal  question,  and  the  plaintiff  answer  that  ob-  Defendant 
jection^  the  defendant's  counsel  is  entitled  to  be  heard  upon  the  matters  of  ^g^^ 
law  in  reply.  (3) 

If  the  plaintiff  adduce  fresh  evidence  in  contradiction  of  some  new  facts  Where  plaintiff' 

stated  by  the  defendant's  witnesses,  it  is  unnecessary  to  preface  such  evi-  *^fl"ces  fresh 

rf  *^  evidence. 

dence  by  observations ;  for,  after  the  defendant's  eounsel  has  observed  upon 
the  evidence  in  contradiction,  the  plaintiff's  counsel  is  entitled  to  a  general 
reply.  And  in  such  case  the  defendant's  counsel  is  not  entitled  to  reason 
upon  the  whole  of  the  evidence,  but  on  the  subject  of  contradiction  only, 
having  already  made  his  observations  on  the  supposition,  that  his  witnesses 
would  be  believed,  and  his  case  established.  (4) 

Lord  Ellenborough  in  Rees  v.  SmUh{5)  said,  that  '^  The  general  rule  of  the  Judgment  of 
right  to  give  evidence  in  reply  was,  that  a  case  is  not  to  be  cut  into  parts ;  but  ^^  Eilen. 
that  when  it  is  known,  what  the  question  in  issue  is,  it  must  be  met  at  once.  Rtea  v.  Smith, 
If,  indeed,  any  one  fact  be  adduced  by  the  defendant,  to  which  an  answer 
can  be  given,  the  plaintiff  must  have  an  opportunity  given  for  so  doing ; 
bat  this  must  be  understood  of  a  specific  fact ;  he  cannot  go  into  general 
evidence  in  reply  to  the  defendant's  case.     There  is  no  instance  in  which 
the  plaintiff  is  entitled  to  go  into  half  his  case,  and  reserve  the  remainder." 

l^xxt  Browne  v.  Murray  (6),  Sylvester  v.  HcUl(7)f  WiUiams  v.  Davie»(fi)f 
seem  to  have  established  a  contrary  practice. 

The  practice  however  is,  as  stated  by  Mr.  Phillipps  (9),  "  that  the  plaintiff 
may  elect  to  give  such  evidence,  and,  if  he  elect,  he  is  bound  to  go  into  his 
whole  case.  If  he  undertake  to  repel  the  defendant's  plea,  he  must  go 
through  all  the  evidence,  which  he  proposes  to  give  for  that  purpose.  It  is 
much  more  convenient  for  the  due  administration  of  justice,  that  that  course 
should  be  adopted,  otherwise  there  would  be  no  end  to  evidence  on  either 
side,  as  the  defendant  would  be  entitled  to  call  witnesses  to  answer  those 
last  produced  by  the  plaintiff,  to  rebut  the  justification.  (10)  . 

^  Still,  however,  it  is  apprehended,  that  this  rule  must  be  taken  with  the 
qualification  which  Lord  Ellenborough's  rule  admitted,  namely,  that  where 
the  defendant  proves  a  specific  fact,  as  evidence  in  support  of  an  issue,  the 

(1)  Sed  Tide  Rtx  v.  Bignold,  D.  &  R.  N.  (6)  R.&  M.  254. 
P.  C.  59.     Rtx  V.  Otrta^^  6  C.  &  P.  636.  (7)  Ibid.  n. 

(2)  Wright  ▼.  Wright,  4  C  &  P.  S89.  (8)  1  C.  &  M.  464. 

(3)  Fer  Lord   Tenterden    in   Ardem  v.  (9)  £▼.  843. 

Tuekery  1  M.  &  Rob.  193.  (10)  Per  Park  J.  in  Roe  (Bart.)  y.  Day, 

(4)  1  SUrk.  Ev.  366.  7  C.  &  P.  707. 

(5)  2  Stark.  31. 
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plaintifT  maj  give  evidence  in  contradiction  to  that  fact :  in  the  majonty  d 
cases,  the  plaintijOf  could  not  be  reasonably  called  upon  to  give  such  ooDtn> 
dictory  evidence  by  anticipation,  nor  could  he  foresee  that  such  afactwoi^ 
be  proved." 

It  seems,  that  the  order  of  proof  is  discretionary  with  the  court,  sudi  ^ 
cretion  to  be  governed  by  a  consideration  of  convenience  in  such  case; 
but  plaintiiT's  counsel  cannot  be  made  to  elect,  upon  what  count  or  deome 
he  relies  (1);  because  a  counsel  has  a  right  to  leave  his  case  generaBjii 
the  hands  of  a  jury. 

In  Rawlins  v.  Desbarough  (2)  Lord  Denman  held,  that  only  one  couikI 
on  each  side  had  a  right  to  be  heard,  when  the  question  was  upon  wboo* 
the  right  to  begin  was  cast. 

If  several  counsel  be  on  the  same  side,  the  leader  can  take  a  witness  fne 
the  examination  of  a  junior  counsel  and  conclude  the  examinatioa(S) 
himself;  but  if  the  junior  counsel  have  concluded  his  examination,  suchi 
right  is,  strictly  speaking,  forfeited.  (4) 

If  several  defendants  appear  by  separate  attorneys,  and  have  separate 
counsel,  if  they  are  in  the  same  interest,  only  one  counsel  can  be  heaid  to 
address  the  jury,  and  the  witnesses  are  to  be  examined  by  one  counsel  m 
the  part  of  all  the  defendants^  in  the  same  manner  as  if  the  defence  veie 
joint  (5) 

-  If,  in  ejectment,  a  landlord  and  tenant  defend  by  different  attorneys  an^ 
counsel,  and  the  tenant  claim  no  title,  but  what  he  derives  from  the  Itni- 
lord,  the  judge  at  the  trial  will  only  allow  one  counsel  to  address  the  jar 
for  the  defence ;  but  the  party *s  counsel  who  does  not  address  the  jury,  wiS 
be  at  liberty  to  cross-examine,  and  also  to  call  witnesses.  (6) 

A  party  appearing  in  person  must  examine  the  witnesses  as  well  as  addiw 
the  jury  (7) :  counsel  can  only  be  heard  to  assist  him  on  legal  objectioiis, 
because,  as  observed  by  Chief  Justice  Tindal,  '*  It  would  be  very  derogatoiT 
to  the  dignity  of  the  bar,  and  otherwise  mischievous,  to  allow  a  counsel  to 
make  out  the  facts  from  the  witnesses,  and  afterwards  for  a  defendaDt  t» 
state  what  he  chooses  to  the  jury." 

The  practice  of  counsel  assisting  parties  when  conducting  their  cases  ia 
person  with  legal  arguments  only,  has  been  in  MoseatH  v.  Lawson  (8)  jusdf 
reprobated  by  Mr.  Baron  Alderson  in  the  following  language :  —  ^  Either 
a  barrister  is  retained  in  a  cause,  or  he  is  not ;  if  he  is  retained  in  it,  ^ 
ought  to  be  in  his  proper  place — at  the  head  of  it,  and  to  conduct  it  throogb- 
out  The  institution  of  barristers  is  principally  to  assist  the  court  in  tht 
dispensing  of  justice ;  and  the  present  is  one  among  many  instances  which 
shew,  that  if  parties  persist  in  conducting  their  own  causes,  no  time  and  no 
strength  would.be  sufBcient  to  get  through  the  business  of  the  country." 

Where  two  defendants  appear  and  plead  by  the  same  attorney,  but  at  the 


(1)  Sunnbum,  q.  U  v.  Jonesy  1  M.  &  Rob. 
322. 

(2)  2  ibid.  70. 

(3)  Doe  V.  Roe,  2  Camp.  280. 

(4)  Ibid. 

(5)  Chippendale  v.  Masaon,  4  Camp.  174. 
Doe  d.  Fox  v.  Bromley,  6  D.  &  R.  292. 
Perring  v.  Tucker,  M.  &  M.  391 .  4  C.  &  P. 
70.     Tidd,  N.  P.  510.,  sed  vide    King  v. 


maiameon,  3  Stark.  162.  Hex  v.  Cb*. ' 
C.  &  P.  321.  Ridgtcay  v.  Philip,  1  C  H  * 
R.  415.     Maieetf  v.  Goyder,  4  C  &  P.  l«i 

(6)  Doe  d.  Hogg  ▼.  Tindak,  3  C  A  f • 
565,     M.&M.  314. 

(7)  Shuttkworthy,  NicholsoH^l'iL&^f^ 
254. 

(8)  Ibid.  455. 
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trial,  counsel  appear  for  one  defendant  only,  and  the  other  defendant  appear  Right  to  bs- 

in  person,  the  counsel  only  will  be  allowed  to  address  the  jury ;  but  the  de-  «^^»J«^- 

fendant  who  has  no  counsel  may  cross-examine  the  witnesses.  (1)  two  defendants, 

When  points  of  law  incidentally  arise,  all  the  counsel  on  both  sides  are  ^*^ere  one  ap- 

usually  heard  by  the  court,  and  the  leading  counsel  of  the  party  making  counsel;  and  the 

the  objection,  or  submitting  the  point,  alone  replies.  (2)  o'^e'  in  person. 

In  cases  where  the  defendants  have  no  right  to  a  separate  address  or  exa-  Arguments  op 

mination,  yet,  any  or  all  of  the  counsel  for  the  defendants  will  be  heard  on  a  «r. 

legal  objection,  as  that  there  is  no  evidence  against  one  of  their  clients.  (3)  of  law  inci- 

If  a  defendant  rely  upon  a  legal  objection,  and  call  evidence  to  support  Mentally  arise. 

it,  the  plaintiff *s  counsel  having  answered  the  objection,  the  defendant  is  fenj^^u^^" 

entitled  to  be  heard  on  the  law  in  reply,  (i)  no  right  to  a 

If,  on  the  trial  of  a  case,  the  defendant's  counsel  call  no  witnesses,  but  8^»>^te  ad- 

iu  his  address  to  the  jury  cite  cases,  the  practice  is  for  the  plaintiff's  counsel  counsel  will  be 

to  observe  on  the  effect  of  those  cases,  confining  himself  to  the  law,  without  heard  on  a  legal 

touching  on  the  facts.  (5)  ^jection. 

If  certain  parts  of  a  book  be  used  to  refresh  the  memory  of  a  witness  lyTng^uponT" 

for  the  plaintiff,  and  the  defendant's  counsel,  in  his  address  to  the  jury,  legal  objection, 

•observe  upon  the  general  state  of  the  book,  and  refer  to  other  parts  of  it,  ^°?^*^*"* 

such  observations  do  not  give  the  plaintiff's  counsel  the  right  to  reply.  (6) ,  support  it 

The  objection  of  a  witness  to  a  question,  which  he  is  not  bound  to  Counsel  citing 

answer,  is  not  a  point  on  which  counsel  are  heard  (7),  because  the  privilege  ^*'  but  not 

is  that  of  the  witness,  and  not  of  the  party.  /  nesses. 

In  Moriarty  y.  Brooks  (S)  a  learned  serjeant  in  addressing  the  jury  for  the  Parts  of  a  book 

defendant  said,  that  "  he  must  call  witnesses,  unless  the  jury  were  satisfied  ^'^. '  . 

by  the  evidence,  that  the  defendant  was  entitled  to  a  verdict;"  upon  which  witness  to  a 

Lord  Lyndhurst  said,  "  You  have  no  right  to  ask  the  jury  their  opinion  in  question, 

that  way ;  you  must  either  call  your  witnesses,  or  else  close  your  case  with-  jj°^f!!j  "° 

out  saying  any  thing  about  them."  rogate  a  jury. 


12.  Amendments  At  Nisi  Prius. 

It  seems  that  a  judge  on  circuit,  or  at  the  sittings,  has  jurisdiction  to  Amendhents 
order  any  amendment  before  the  cause  is  called  on,  which  he  might  have  "*'  ^*"  Paius. 
made  at  chambers  (9) ;  but  as  soon  as  the  cause  is  called  on,  and  the  jury 
sworn,  this  jurisdiction  ceases,  and  his  equitable  control  over  the  proceedings 
survives,  only  to  the  extent  given  by  statute.  (10) 

By  Stat  1  Geo.  4.  c.  55.  the  justices  of  the  superior  courts  at  West-  Stat,  i  Geo.  4. 
minster  may,  during  their  circuits,  grant  like  summonses  and  make  like  ^*  ^^* 
orders  in  all  actions,  depending  in  any  of  these  courts  in  which  the  issue 
would,  if  tried,  be  tried  upon  such  their  respective  circuits,  as  if  they  had 
been  judges  of  the  court  In  which  the  actions  are  depending. 

At  the  trial  permission  has  been  granted  to  add  a  similiter,  and  the  jury   SimUiter. 

(1)  Perring  v.  Tucker,  4  C.  &  P.  70.     M.         (6)  PuUen  v.  WhUe,  3  ibid.  434. 
&  M.  391.  (7)  Hex  ▼.  Adey,  I  M.  &  Rob.  94. 

(2)  Roscoe's  Ev.  179.  (8)  6  C.  &  P.  684. 

(3)  Poole  ▼.  Sidden,  ctt.  ibid.  180.  (9)   l^ide  stat.  1  Geo.  4.  e.  55.    11  Geo. 4, 

(4)  Arden  v.  Tucker,  1  M.  &  Rob.  192.  &  1  Will.  4.  c.  70.     1  &  2  Vict  c  45. 

(5)  3  C,  &  P.   105.  n.,  et  vide  PulUn  v.         (10)  Lush.  Pr.  481. 
White,  ibid.  434.     Power  v.  Sarham,  7  ibid. 
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Inaccurate  de- 
scription of  the 
demised  land  in 
ejectment. 


Date  of  writ. 
Indorsement  on 

Insertion  of  an 

indebiUitnt 

count. 

Omissions  from 
gross  negli- 
gence. 

Extension  of 
the  demise  in 
^ectment 

Profert. 


Stat  9  Geo.  4. 
c.  15. 


In  cases  where 
a  variance  shall 
appear  between 
written  or 
printed  evi- 
dence  and  the 
record,  the 
court  may 
order  the  record 
to  be  amended 
on  payment  of 
costs. 


Misstatement 
as  to  the  court, 
in  setting  out  a 
record  of  a 
judgment; 
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re-sworn  (I) ;  but  <<on  the  parties  going  down  to  trial,  the  dei^  oo^ti 
make  up  the  Nisi  Prius  record  bj  inserting  the  similiiery  although  oanttti 
by  the  party." 

In  an  action  of  ejectment,  where  there  was  a  mistake  in  the  deteriplin 
of  the  land  demised,  an  amendment  was  permitted  previoualy  to  tiie  tni 
coming  on ;  Chief  Justice  Best  observing,  *^  If  you  have  oome  down  to  trid 
merely  upon  this  formal  defence,  I  will  not  allow  the  plaintiff  to  amend,  kl 
upon  terms  of  paying  your  costs  up  to  this  time,  and  upon  your  giving  ip 
possession.  If  you  have  a  real  defence,  you.wiU  not  be  prejudiced  by  fe 
amendment ;  and  the  plaintiff  must  pay  the  costs  of  the  application  merelj-^Cit 

Amendments  have  likewise  been  allowed  by  inserting  the  date  of  th 
writ  (3) ;  by  indorsing  on  the  distringas  the  execution  thereof,  the  plaintil 
being  permitted  to  withdraw  and  re-enter  the  record  (4);  by  inserting  intbt 
declaration  an  indebitatus  count  on  which  the  defendant  had  paid  money  iila 
court  (5),  which  had  been  omitted  by  accident  But  an  amendment  wasn- 
fused,  where  the  plea  had  been  omitted  from  gross  negligence  (6) ;  nor  «i 
the  plaintiff  be  allowed  to  erase  words  improperly  inaerted  by  hia  atloflNj 
on  the  record,  when  it  was  re-sealing.  (7) 

After  the  cause  is  called  over,  an  extension  of  the  demise  will  not  k 
permitted.  (8) 

A  trial  will  not  be  put  off  to  enable  the  plaintiff  to  amend,  by  insertiiii 
an  excuse  of  profert  instead  of  profert  of  a  bond ;  because  **  it  is  nutter  if 
material  allegation."  (9) 

By  Stat.  9  Geo.  4.  c.  15.  it  is  enacted,  ^*  that  it  shall  and  may  be  lawfol/br 
every  court  of  record,  holding  plea  in  civil  actions,  any  judge  sitting  atKifi 
Prius,"  if  "  such  court  or  judge  shall  see  fit  so  to  doy  to  cause  the  reeoni 
on  which  any  trial  may  be  pending  before  any  such  judge  or  court  in  tfj 
civil  action,"  '<  when  any  variance  shall  appear  between  any  matter  in  wip- 
ing or  in  print  produced  in  evidence,  and  the  recital  or  setting  forth  tberetf 
upon  the  record  whereon  the  trial  is  pending,  to  be  forthwith  amended  a 
such  particular  by  some  officer  of  the  court,  on  payment  of  such  costs,  if  ujr 
to  the  other  party,  as  such  judge  or  court  shall  think  reasonable,  and  there- 
upon the  trial  shall  proceed,  as  if  no  such  variance  had  appeared ;  and  id 
case  such  trial  shall  be  had  at  Nisi  Prius,  the  order  for  the  amendment  sball 
be  indorsed  on  the  postea,  and  returned  together  with  the  record,  and  then* 
upon  the  papers,  rolls,  and  other  records  of  the  court  from  which  saA 
record  issued,  shall  be  amended  accordingly." 

In  consequence  of  stat  3  &  4  Will.  4.  c.  42.  having  essentially  ex- 
tended the  powers  of  the  judges  respecting  the  amendments  of  variances, 
the  decisions  under  stat  9  Geo.  4.  c.  15.  are,  comparatively  speaking,  almost 
unimportant. 

It  has  been  held  under' stat  9  Geo.  4.  c.  15.  that  in  setting  out  a  record 
of  a  judgment,  a  misstatement  as  to  the  court  in  which  it  was  obtaiofil 
may  be  amended  (10);  and  that  a  mistake  in  the  date  of  a   bill  of  eX' 


(1)  Dy$OH  7.  TfarrU,  1  M.  &  Rob.  474., 
ace.  Wrighit  q.  t  v.  Horton,  1  Stark.  400. 
Per  cur.  in  Siboni  v.  Kirkman,  3  M.  &  W. 
48. 

(2)  Doe  d.  Lewis  ▼.  Cole$,  R.  &  M.  380. 

(3)  Cox  V.  Painter,  1  N.  &  P.  581. 

(4)  Matters  ▼.  Lewis,  2  M.  &  Rob.  59. 


(5)  Ernest  y.  Brown,  ibid;  IS. 

(6)  Whitehead  v.  Seott,  1  ibid.  1S7.  ■• 

(7)  Drummond  v.  Bwt,  ibid.  JS6. 

(8)  Doe  V.  Hay,  ibid.  243. 

(9)  Paine  ▼.  Bn$tin,  1  Stark.  74. 

(10)  Briant  v.  Eickt,  M.  &  M.  359. 
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change  (1),  or  mis-deficription  of  a  promissory  note  as  a  bill  of  exchange,    Amemdmsmts. 
may  be  rectified.  (2)  at  Nisi  Peiub. 

In  an  action  for  not  obeying  a  subpana  (3)  it  was  held  by  the  court  of  or  date  of  a  pro^ 
Common  Pleas,   that  a  declaration   ought  to   be  amended  by  inserting,  ™»*fory  "ote. 
instead  of  "  a  copy  of  a  writ  of  9ubpcena^*  "  a  copy  of  so  much  of  the  writ  ^^^^^^ 
of  subpoena  as  related  to  the  defendant;''  and  a  statement  of  a  contr|U!t  may 
be  made  conformable  to  the  written  contract  produced  at  the  trial,  as  to 
the  time  for  the  performance  of  it,  though  it  may  not  appear  in  the  declar- 
ation whether  the  contract  was  written  or  oral.  (4) 

The  foregoing  decision  appears  to  overrule  Ryder  v.  MaJhon  (5),  that  a 
variance  between  the  statement  in  an  avowry  of  the  terms  of  a  tenancy, 
and  the  proof  produced  in  support  of  it,  was  not  within  the  statute,  on  the 
ground,  that  the  statute  applied  only  to  cases  in  which  some  particular 
written  instrument  is  professed  to  be  set  out  or  recited  in  the  pleadings. 

Where  no  matter  in  print  or  writing  is  produced  in  evidence,  a  judge  at 
Nisi  Prius  has  no  power  under  stat.  9  Geo.  4.  c.  15.  to  amend  the  record 
from  the  oral  testimony  of  witnesses  called  to  speak  to  the  contents  of  a 
written  document  that  had  been  destroyed,  and  which,  on  their  evidence, 
appeared  to  be  materially  different  from  the  statement  of  the  document  on 
the  record.  (6) 

In  one  case  Lord  Tenterden  refused  to  amend  the  declaration,  when  the  Cases  to  which 
mistake  arose  from  the  want  of  common  care  in  drawing  it*  (7)  the  statute  does 

In  an  action  for  a  malicious  arrest,  the  declaration  contained  an  allegation  ^..    ,     ' 

^,         ,        ,   -     J  ..  ,  ,  .  1   .       1     ff  1         1  ■      .      Mistakes  from 

that  the  defendants  "  did  not  prosecute  the  suit  coniplained  of,  but  therein  negligence. 

made  default,  and  their  pledges  were  in  mercy  &c.,"  and  the  proof  was  merely 

a  discontinuance : — It  was  held,  that  the  error  could  not  be  amended  at  Nisi 

Prius  under  stat.  9  Geo.  4«.  c.  15.,  not  being  a  mere  mistake  in  setting  out 

a  written  instrument,  but  an  allegation  of  something  totally  difierent  from  AU^atioQ  dif- 

the  proof.  (8)  ''^  ^o™  ^e 

Stat.  3  &  4  Will  4.  c.  42.  s.  23.  extends  the  powers  of  stat.  9  Geo.  4*  ^ 
c«  15.  by  vesting  iu  the  judges  while  trying  causes  at  Nisi  Prius,  the  gtat.  9  G*io,  4. 
amendment  of  variances  between  written  or  printed  documents  produced  c.  15.,  extended 
in  evidence,  and  the  recital  thereof  in  the  record.  (9)  wm*4.  c  42 


( 1 )  Parka  v.  Edge^  1  C.  &  M .  429.  Bent"  trial  is  had,  of  contracts,  customs,  prescrip- 

zing  T.  Seott^  4  C.  &  P.  24.  tions,    names,    and  other  matters   or  cir- 

(^)  MoUliet  V.  PoweUy  6  C.  &  P.  233.  cumstances  not  material  to  the  merits  of  the 

(3)  MoMterman  v.  Judson^  8  Bing.  224.  case,  and  by  the  mis-statement  of  which, 

(4)  Lamey  y.  Bithopt  4  B.  &  Ad.  479.  the  opposire  party  cannot  have  been  preju- 

(5)  3  C  &  P.  594.  cided,  and  that  the  same  eannot  in  any  case 

(6)  Brook$  V.  Blanahardf  1  C.  &  M.  779.  be  amended  at  the  trial,  except  where  the 
3Tyrw.844.,«Mf  ru/(9  8tat3&4Win.4.  C.42.  variance  is  between  any  matter  in  writing 
s.  23.  Qtutre,  If  a  copy  had  been  produced  or  in  print  produced  in  evidence  and  the 
in  such  ease  as  secondary  evidence,  whether  record :  And  that  it  was  expedient  to  allow 
the  judge  could  have  amended  from  such  such  amendments  as  thereinafter  mentioned 
copy  ?     Ibid.  was  to  be  made  on  the  trial  of  the  cause ;  '* 

(7)  Jdfi  Knight)  v.  Oriel,  4  C.&  P.  22.  enacts,   **  that  it  shall  be  lawful  ibr*  any 

(8)  mbb  V.  HW,  M.  &  M.  253.  3  C.  &  court  of  record,  holding  plea  in  civil  ac 
P.  485.  tions,  and  any  judge  sitting  at  Nisi  Prius, 

(9)  The  stat  3  &  4  Will.  4.  c.  42.  s.  23.,  if  such  court  or  judge  shall  see  fit  so  to  do, 
after  reciting  that  '*  great  expense  is  often  to  cause  the  record,  writ,  or  document  on 
incurred,  and  delay  or  failure  of  justice  takes  which  any  trial  may  be  pending  before  any 
place  at  trials  by  reason  of  [variances]  such  court  or  judge,  in  any  civil  action,  or  in 
(the  word  *  vacandet '  is  used  in  the  statute)  any  information  in  the  nature  of  a  quo  war' 
as  to  some  particular  or  particulars  between  rantOf  or  proceedings  on  a  mandamus,  when 
the  proof  and  the  record,  or  setting  forth  any  variance  shall  appear  between  the  proof 
on  the  record  or  document  on  which  the  and  the  recital  or  setting  forth  on  the  record. 


s.  23. 
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Amevducnts 
▲T  Niai  Paiuii. 

Amendment 
may  be  made 
on  the  very 
point  in  issue* 

Amendments 
will  be  made,  if 
they  do  not 
affect  the  mat- 
ter essentially 
in  dispute. 


Laying  demise 
without  men- 
tioning the 
year. 


Id  Doe  d.  Marriott  v.  Edwards  (I)  Mr.  Baron  Parke  stated,  "Intoi, 
paities  must  not  come  down  to  trial  on  the  ground,  that  there  i«  a  nxmot 
in  the  record  which  they  suppose  a  judge  will  not  rectify  :**  thus,  aaaaafl- 
ment  may  now  be  made  on  the  very  point  in  issue  between  the  paiticsiB 
on  the  terms  of  holding,  on  a  plea  of  turn  tenuiU  (2) 

Amendments  at  Nisi  Prius  will  in  general  be  made,  if  they  do  not  dst 
the  matter  essentially  in  dispute  between  the  litigant  parties,  and  which  fan 
not  a  tendency  to  mislead  the  opposite  party.  Thus,  where  the  plaintiff 4^ 
clared  on  a  contract  of  the  defendant  to  sell  him  a  quantity  of  potatoe%tk 
produce  of  certain  land  of  the  defendant,  to  be  delivered  within  a  reans- 
able  time,  and  to  be  paid  for  on  delivery ;  and  the  proof  was  of  a  ooBtm 
to  sell  the  potatoes  at  so  much  a  sack,  the  plaintiff  to  have  them  at  diggif 
up  time,  and  to  find  diggers ;  the  judge  at  the  trial  having  allowed  a 
amendment  of  the  declaration  accordingly,  the  court  refused  a  new  tzol 
no  affidavit  being  produced  to  shew^  that  the  defendant  had  been  prejsdioBC 
by  the  amendment  (3) 

In  Doe  d.  Parsons  v.  Heather  (4«)  it  appeared,  that  a  declantion  a 
ejectment  laid  the  demise  on  the  Slst  of  October,  without  mentioniji^  fl^ 
year;  at  the  trials  the  lessor  of  the  plaintiff  proved  a  title  in  himself  od  tk 
3 1st  of  October,  1840:  —  upon  which  it  was  held,  first,  that  this  wai  Ht 
a  variance  between  the  declaration  and  the  proof,  so  as  to  empower  the  JQi^t 
at' the  trial  to  amend  the  declaration  under  stat.  3  &  4  Will.  4.  c.  42i  &2&^ 
inserting  the  year;  and  that  the  omission  was  no  ground  of  nonsuit (5);- 


writ,  or  document  on  which  the  trial  is  pro- 
ceeding, of  tfny  contract,  custom,  prescrip- 
tion, name,  or  other  matter,  in  any  particular 
or  particulars  in  the  judgment  of  such  court 
or  judge  not  material  to  the  merits  of  the 
case,  and  by  which  the  opposite  party  cannot 
have  been  prejudiced  in  the  conduct  of  his 
action,  prosecution,  or  defence,  to  be  forth- 
with amended  by  some  officer  of  the  court 
or  otherwise,  both  in  the  part  of  the  plead- 
ings where  such   variance  occurs,  and  in 
every  other  part  of  the  pleadings  which  it 
may  become  necessary  to  amend,  on  such 
terms  sa  to  payment  of  costs  to  the  other 
party,  or  postponing  the  trial  to  be  had  be* 
fore  the  same  or  another  jury,  or  both  pay- 
ment of  costs  and  postponement,   as  such 
court  or  judge  shall  think  reasonable ;  and 
in  case  such  %*ariance  shall  be  in  some  par- 
ticular  or  particulars  in  the  judgment  of  such 
court  or  judge  not  material  to  the  merits  of 
the  case*  but  such  as  that  the  opposite  party 
may   have  been  prejudiced  thereby  in  the 
conduct  of  his  action,  prosecution,  or  de- 
fence, then  such  court  or  judge  shall  have 
power   to  cause  the  same  to  be   amended 
upon  payment  of  costs  to  the  other  party, 
and  withdrawing  the  record  or  postponing 
the  trial  as  aforesaid,  as  such  court  or  judge 
shall  think  reasonable ;  and  after  any  such 
amendment  the  trial  shall  prdceed,  in  case 
the  same  shall  be  proceeded  with,  in  the 
same  manner  in  all  respects,  both  with  re- 
spect to  the  liability  of  witnesses  to  be  in- 
dicted for  perjury,  and  otherwise,  as  if  no 
such,  variance  had  appeared  ^  and  in  case 


such  trial  shall  be  had  at  Nisi  Privs,  ff  ^ 
virtue  of  such  writ  as  aforesaid^  Uie  Ofriv 
for  the  amendment  shall  be  indorwd  od  tt 
posteOf  or  the  writ,  as  the  case  mar  be,  id 
returned  together  with  the  record  or  ri 
and  thereupon  such  papers,  rolls,  snd  other 
records  of  the  court  fit>m  which  such  tecai 
or  writ  issued,  as  it  may  be  neeemrfff 
amend,  shall  be  amended  accordingly;  "^ 
in  case  the  trial  shall  be  had  in  any  cooti 
record,  then  the  order  for  amendmcDt  steS 
be  entered  on  the  roll  or  other  docontf 
upon  which  the  trial  shall  be  had,  pnM 
that  it  shall  be  lawful  for  any  psrty  wbo  ii 
dissatisfied  with  the  decision  of  mA  js^ 
at  Nisi  Prius,  sheriff,  or  other  officer,  n^^ 
ing  his  allowance  of  any  such  amcndoMA 
to  apply  to  the  court  from  which  so^  i^ 
cord  or  writ  issued  for  a  new  trisl  opoo  tto 
ground,  and  in  case  any  such  court  siw 
think  such  amendment  improper,  s  new  tn« 
shall  be  granted  accordingly,  oo  socb  t^ 
as  the  court  shall  think  fit,  or  the  court  ikd 
make  such  other  order  as  to  them  mtj  mb 
meet" 

(1)  1  M.  &Rob.  321. 

(2)  Gayler  v.  Fcarnmi^  4  Bing.  N.C 2J^ 

(3)  Saindnay  v.  Matthew*,  A^^\ 
343.,  vide  etiam  WhUwiUr.  &*eer,  8  A.t 
£.  301. 

(4)  8  M.  &  W.  158. 

(5)  It  seems  that  the  defendsnl's  pr«J 
course,  in  such  a  case,  is  to  apply  ^  ^ 
court  to  compel  the  plaintiff  to  in«rt  * 
correct  date* 
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Mr.  Baron  Parke  observing,  « If  a  defendant  in  ejectment  considers  him-  Amendhekts 
Belf  prejudiced  by  the  uncertainty  of  the  date  of  the  demise,  his  proper  ^^  ^'"  P*'°«- 
course  is  to  apply  to  the  court  to  compel  the  plaintiff  to  insert  the  correct 
date/' 

If  a  corporation  aggregate  sue  for  use  and  occupation  of  '<  standings^  Tolls, 
market-places,  and  sheds,"  and  it  appear,  that  they  allowed  the  defendant  to 
take  tolls  from  others,  who  occupied  sheds  and  standings,  the  judge  at  the 
triil   will  allow  the  word  « tolls "  to  be  inserted  in  the  declaration,  the 
defendant  paying  the  costs  of  the  amendment  (1) 

In  Havbury  v.  Ella  (2)  a  promise  to  pay  was  amended  into  a  promise  Power  of 
to  guarantee^  Mr.  Justice  Parke  observing,  "  I  may  observe,  that  if  such  'JJI.rcf^<f°* " 
amendments  were  not  permitted,  there  would  be  an  end  of  the  benefit  of  liberally. 
those  new  rules  for  pleading,  laid  down  by  the  judges,  which  proceed  upon 
the  assumption  that,  by  the  said  act  of  the  3  &  4  Will.  4.  c.  42.  s.  23.,  the 
powers  of  amendment  at  the  trial  in  cases  of  variance,  in  particulars  not 
material  to  the  merits  of  the  case,  are  greatly  enlarged." 

In  Parry  v.  Fa\rhurst{^)  a  contract  as  "  carriers"  was  altered  into  one  as  Contract  as 
**  wharfingers,"  Mr.  Baron  Alderson  stating,  "  We  should  do  great  iniustice,  "  «»™""  »^- 

..,.,.,  ^  ,  .  *ered  into  one 

]>arties  i>eing  bound  down  to  pne  count  or  one  plea,  as  they  at  present  are,  as  **  wbarfin. 

unless  we  were  liberal  in  amending  variances."  g*"-** 

In  trespass  for  breaking  the  plaintiff's  close,  called  <<  Clover  Hill,"  the  Name  of  a 

defendants  pleaded  not  guilty,  and  that  the  close  was  not  the  plaintiff's.  P'^^' 
The  real  name  of  the  close  appeared  to  be  "  Clover  Moor ;"  upon  which, 
Mr.  Justice  Coleridge  ordered  the  record  to  be  amended  by  inserting  the 
word  *'  Moor"  instead  of  «  Hill." (4) 

Where,  in  debt  on  bond,  there  was  a  variance  between  the  penalty  in  Variance  re- 

•  the  bond  produced  in,  evidence,  and  the  penalty  in  the  bond  stated  in  »pcct»ng  the 

I  Dcnaltv  in  a 

the  declaration,  the  latter  being  260/.,  and  the   former  200/.: — It  was  bond, 
held,  that  it  was  within  stat.  3  &  4  Will.  4.  c.  42.  s.  23.,  and  might  be 
amended ;  for  although  the  '*  case  is  not  precisely  within  the  language  of 
the  23d  sect.^  it  is  clearly  within  the  spirit  of  it."  (5) 

It  seems,  that  the  nature  of  the  action  or  defence  ought  not  to  make  any  Nature  of 
difference  in  the  exercise  of  the  power  of  amendment ;  in  every  instance  in  '<^?«>"  imma- 
which  the  prohibitory  rules  apply,  the  power  which  accompanies  the  prohi- 
bition ought  to  apply  also. 

In  Doe  d.  MarrioU   v.  Edwards  (6)   Mr.  Baron  Parke  amended  the   Amending  the 
description  of  the  parish,  in  an  action  of  ejectment  for  a  forfeiture.     It  was  description  of  a 

1.1.1.  Ill  .  1.  1        .1       parish  in  an 

objected,  that  the  action  was  a  harsh  and  oppressive  proceedmg  ;  but  the  action  of  eject- 
learned  judge  said,  '<  I  do  not  think  that  the  supposed  impropriety  of  the  ment. 
action  is  a  consideration  which  ought  to  influence  me  in  deciding,  whether  I 
shall  give  leave  to  amend  under  the  act  of  parliament*" 

In  Mash  V.  Densham(7)9  which  was  an  action  on  the  case  for  a  frau-  Fraudulent 

dulent  misrepresentation  of  the  soundness  of  a  horse,  and  the  plea  was  not  ™;»epresent- 

guiltj,  Mr.  Baron  Alderson  amended  the  declaration,  by  substituting  for  an  toundness  of  a 

horse. 

(1)  CarmartheH  (Mayor  qf)  v.  Xewtf ,  ibid.     M.  4S0.     4  Tyrw.  271.      SembU^  that  ttat 
606.  3  &  4  Will.  4.  c.  42.  s.  23.  applies  to  caiea 

(2)  I  A.  &  £.  61.  tried  before  the  sheriff.     Ibid. 

(.•))  2  C.  M.  &  R.  196.  S.  C.  pott,  1812.  (6)  1  M.  &  Rob.  321.     6  C.  &  P.  206. 

(4)  How^  V.  Tkomat,  7  C.  &  P.  342.  (7)  1  M.  &  Rob.  443. 

(5)  Per  Baylej  B.  in  Hill  t.  SaU,  2  C.  & 
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I/essor's  title  in 
ejectment. 


Omitting  to 
justify  in  tres- 
pass. 


Amendment  of 
thftvenirefacioi. 


allegation,  that  the  defendant  represented  the  horse  ^^to  be  soondanda 
good  worker :  '*  ^  that  the  defendant  warranted  the  horse  "  to  be  aoudii 
the  wind." 

In  Hemming  y.Pany(l)  the  declaration  in  an  action  for  a  breadisd 
warranty  of  a  horse  stated  a  general  warranty,  to  which  the  defcnSia 
pleaded  non  custimpHL  Upon  the  proof,  it  appeared,  that  the  wumt? 
was  *<  sound  except  in  one  foot"  The  breach  of  warranty  complained  d 
consisted  in  an  unsoundness  of  the  wind.  Mr.  Baron  Alderson  amended 
the  declaration,  observing,  *•'  that  if  the  defence  had  depended  in  any  nf 
upon  the  qualification,  he  would  not  have  allowed  the  amendment,  as  tb 
would  have  gone  to  the  merits." 

In  Ivey  v.  Young(2)  the  variance  was  between  a  contract  for  certaio  \tk 
to  be  paid  for  on  delivery,  and  a  contract  for  each  to  be  paid  for  on  deiiiay 
with  five  per  cent,  discount  It  further  appeared,  that  part  had  beeo  d^ 
livered.  An  application  to  amend  was  opposed^  on  the  ground  that,  if tk 
contract  had  been  stated  properly,  the  defendant  might  have  been  prepini 
to  shew,  that  he  rescinded  the  contract  on  the  plaintiff's  refusal  to  pay « 
the  firat  delivery.  Mr.  Baron  Alderson  allowed  the  cause  to  proceed;  ai 
nothing  being  elicited  to  shew,  that  the  defendant  rescinded  the  contneta 
that  ground^  the  learned  judge  made  the  amendment,  and  the  pbiotif  ii^ 
a  verdict 

Where  in  a  plea  justifying  an  assault  and  false  imprisonment,  the  deM 
ant  pleaded,  that  the  plaintiff  assaulted  ^*  him  and  his  servant,**  sod  i^ 
proof  was,  that  he  assaulted  his  **  servant  only,"  the  judge  gave  leaten 
amend.  (3) 

In  an  action  against  the  inhabitants  of  a  place  for  damages  dose  bf  < 
mob  under  stat.  7  &  8  Geo.  4.  c.  31.,  the  court  allowed  the  proceediogsi* 
be  amended,  by  substituting  the  word  <'  borough  "  for  '^  hundred,"  tlicft 
being  no  such  hundred,  and  the  time  for  commencing  a  fresh  action  hvi^ 
expired.  (4) 

In  Doe  d.  Pook  v.  Errington  (5)  there  was  a  count  laying  a  joint  daa» 
by  two :  it  appeared  that  they  claimed  as  tenants  in  common,  and  ao  apf^ 
cation  was  made  to  amend  "  by  inserting  several  demises,  or  strikiog  ^ 
the  name  of  one  of  the  lessors ; "  but  Mr.  Justice  Taunton  refused  tbeap* 
plication,  stating,  that  "  the  nature  of  t*he  lessor's  title,  was  a  question  affect 
ing  the  merits  of  the  case." 

In  trespass  for  taking  '<  mirrors  and  handkerchiefs,"  the  defendant  jfr 
tified  the  taking  of  the  mirrors,  but,  by  mistake,  omitted  to  jitstifj  ^ 
taking  of  the  handkerchiefs: — It  was  held,  that  this  omission  cooldatf 
be  amended  at  the  trial.  (6) 

Stat  3  8q  4  Will.  4.  c.42.  gives  no  authority  to  amend  the  award  of  tk 
venire  facias  on  the  Nisi  Prius  record  (7);  or  to  strike  out  the  oanie  di 
defendant  (8) ;  or  to  increase  the  amount  of  damages  laid  in  the  dedi^ 
ation.  (9) 


(1)  6C.  &P.580. 

(2)  1  M.  &  Rob.  546. 

<3)  Timothy  v.  Simpson,  I  C.  M.  &  R.  765. 

(4)  florton  v.  Stamford  (Inhah,  of),  2 
Dowl.  P.  C.  96m  vide  etiam  Lakin  v.  Wdtion, 
ibid.  633. 


(5)  1  A.  &  E.  750. 

(6)  John  V.  Cnrrie,  6  C  &  P.  618 

(7)  Adams  v.  Power^  7  ibid.  76. 

(8)  ^Cooper  V.  Whitthouse,  6  ibid.  SiS. 

(9)  WaikinM  y,  Moryan,  Md.  $61- 
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In  case  for  an  irregular  distress,  a  variance  in  the  statement  of  the  party  Axensmckts 

to  whom  the  rent  distrained  for  is  due,  is  a  variance  in  a  point  material  to    

the  merits  of  the  case,  and  is  fatal.  (1)  Irregular  dis. 

In  an  action  by  the  payee  against  the  maker  of  a  promissory  note,  the  ^'^^ 
defendant  pleaded,  that  the  note  was  drawn  and.  given  to  the  plaintiff  in  ^^Jgp**^^^ 
consequence  of  an  agreement  with  a  third  person,  in  payment  of  money  won  missory  note. 
at  play  by  the  third  person ;  and  the  evidence  was,  that  a  bill  of  exchange 
was  first  given  to  the  third  party  in  payment  of  the  gambling  debt,  which 
was  cancelled,  with  consent  of  the  parties,  at  a  subsequent  period ;  and  in 
lieu  thereof,  the  promissory  note  on  which  the  action  was  brought,  was 
given  with  a  different  time  to  run :  the  judge  would  not  give  leave  to  amend 
the  plea  to  suit  these  facts.  (2) 

In  debt  for  the  arrears  of  an  annuity,  the  declaration  was,  that  the  defend-  Arrears  of  an  . 
ant  granted  an  annuity  to  the  plaintiff  during  an  existing  contract,  and  ^no^^^y- 
during  any  new  contract ;  and  the  proof  was,  that  he  granted  it  during  the 
existing  contract,  and  covenanted  to  pay  it  during  any  new  contract: — It 
was  held,  that  this  was  a  fatal  variance ;  that  the  record  could  not  be 
amended,  or  the  trial  postponed  under  stat.  3  &  4  Vict.  c.  105.  s.  48.;  and 
that  the  declaration  not  stating,  whether  the  plaintiff  was  suing  for  arrears, 
accrued  during  the  old  contract,  or  during  the  new  contract,  was  bad  for 
uncertainty.  (3) 

By  Stat  3  &  4  Will.  4.  c.  42.  s.  24.  **  the  court  or  judge  shall  and  may,  stat  s  &  4 
if  he  or  they  think  fit,  in  all  such  cases  of  variance,  instead  of  causing  the  ^*''-  *•  ^-  ^^' 
record  or  document  to  be  amended  as  afonisaid,  direct  the  jury  to  find  ^^  j^j     ^ 
the  fact  or  facts  according  to  the  evidence,  and  thereupon  such  finding  dirtct  the  jury 
shall  be  stated  on  such  record  or  document ;  and,  notwithstanding  the  ^  ^^*^®  ^^^^ 
finding  on  the  issue  joined,  the  said  court,  or  the  court  from  which  the 
record  has  issued,  shall,  if  they  shall  think  the  said  variance  immaterial  to 
the  merits  of  the  case,  and  the  misstatement  such,  as  could  not  have  pre- 
judiced the  opposite  party  in  the  conduct  of  the  action  or  defence,  give 
judgment  according  to  the  very  right  and  justice  of  the  case." 

In  Frankum  v.  Falmouth  (Earl  of)  (4)  the  plaintiff  declared,  that  being  Cases  of 
possessed  of  a  mill,  he  was  entitled  to  the  use  of  a  certain  stream  of  water  "*^^^''  '"'^" 
for  the  mill,  but  the  defendant  wrongfully  and  injuriously  diverted  the 
8ame :  the  defendant  traversed  the  right  to  the  watercourse.     It  appeared, 
that  the  mill  was  of  modem  erection,  and  that  therefore  the  plaintiff's  claim 
to  the  water  was  not  in  respect  of  the  mill,  but  ex  Jure  ncUurm,  in  right  of 
the  stream  running  to  his  land,  and  of  an  antecedent  appropriation  of  the 
water  by  the  plaintiff,  by  the  erection  of  the  milL   An  application  to  amend 
the  declaration  was  refused ;  but  a  special  finding  was  directed  under  the 
£4th  section,  that  the  defendant  had  diverted  the  water  from  its  accustomed 
and  proper  course  to  the  plaintiff's  premises,  as  they  existed  before  the  mill 
was  erected.     The  verdict  was  entered  for  the  defendant  on  the  issue ;  and 
a  motion  was  refused  to  give  judgment  for  the  plaintiff,  because  the  variance 

(1)  /rd^iuf  ▼. /oAns(m,  1  Bing.  N.  C  1 62.  not  hold,  that   what   might   be   traversed  > 
This  is  a  point  which,  under  the  new  rules,  cannot  be  amended  under  the  act  ? 
might  be  traversed.                                                 (2)  BottUon  v.  CoghHan^ 4L.  Journ.  N.S.1 72. 
Quare,   Whether   this  might  have  been        (3).  (ra/ipey  v.  (?a/v«y,  1  Armstrong  &  Ma- 
amended  at  the  trial,  upon  application  for  cartney  (Iri^h),  32. 
that  purpose?  and  whether  the  rule  would        (4)  6  C.  &  P.  529.    2  A.  &  E.  452. 
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was  materiaU  and  that  the  defendant  might  have  prepared  hia  defence  to 
meet  the  claim  made  in  respect  of  the  mill,  and  not  of  the  land ;  for,  as  ob- 
served by  Lord  Denman,  **  the  word  '  wrongfully  '  does  not  put  the  title  ii 


issue. 


»» 


The  word 

"wrongfully" 
does  not  put  the 
title  iu  issue. 

Judgment  of 
Ix>rd  Denman 
in  Gmtit  y. 

Elwn, 


Where  the  mis- 
statement maj 
hare  preju- 
diced the  de- 
fence. 


Refiiw  or 
JuDGi's  Dx- 

CISION. 


In  Guest  v.  £7fM»(l)an  action  was  brought  against  the  sheriff  for  se 
escape.  At  the  trial,  the  proof  upon  an  issue  joined  on  a  plea  of  '^iMt 
guilty"  was,  that  the  defendant  negligently  omitted  to  arrest.  Mr.  Birtt 
Alderson  directed  the  facts  to  be  found  specially ;  and  Lord  Dennuui  is 
delivering  the  judgment  of  the  court  of  King's  Bench  for  the  plaintiff  said, 
**  We  are  fully  convinced,  that  in  this  case  the  defendant  experienced  so 
disadvantage  whatever  from  the  course  adopted ;  and  that  on  the  other  hand 
the  plaintiff,  who  had  suffered  by  some  breach  of  duty  on  the  part  of  tk 
sheriff,  and  who  most  probably  was  without  the  means  of  discovering  befon- 
hand  precisely  what  it  was,  might  have  been  really  injured  by  too  strict  a 
adherence  to  the  issue  actually  joined  ;"  the  court  have  no  power,  whatew 
the  judge  at  Nisi  Prius  might  have,  to  impose  terms  "  on  the  sncoessfal  pirtr, 
whose  mistake  has  been  corrected,  and  whose  right,  if  claimed,  as  it  te 
been  pn^ved,  mis;ht  pos]<ibly  never  have  been  disputed  by  the  defeodaot* 

Where  the  mis-statement  may  have  prejudiced  the  defence,  the  Uaxe 
course  is  to  permit  the  amendment  at  Nisi  Prius  on  terms ;  and  accordiogift 
in  two  cases  of  slander,  a  material  variance  in  the  words  was  amended  oi 
the  terms  of  the  plaintiff's  withdrawing  the  record^  and  paying  the  cosbof 
the  day,  with  liberty  to  the  defendant  to  plead  de  novo.  (2) 

In  an  action  on  the  case  against  the  defendants  as  carriers,  for  negligoe^ 
it  appeared  from  the  evidence,  that  the  defendants,  if  liable  at  all,  were  liaUe 
as  wharfingers  on  a  contract  to  forward.  Immediately  before  the  plaintiff 
counsel  commenced  his  reply,  he  applied  to  the  judge  to  amend  the  deda^ 
ation,  which,  however,  the  learned  judge  refused  to  do,  but  left  htotk 
jury  to  say,  whether  there  was  a  contract  to  forward,  or  a  contract  to  carry: 
and  they  found  that  there  was  a  contract  to  forward.  He  then  directed  tk 
verdict  to  be  entered  for  the  defendant,  but  the  special  finding  to  be 
indorsed  on  the  poslea^  that  the  court  might  proceed  thereon  according  to 
the  S  &  4  Will.  4.  c.  42.  s.  24.  The  court  allowed  the  amendment  on  pay- 
ment of  costs,  and  granted  a  new  trial  on  payment  of  costs,  observing  tint 
the  learned  judge  might  have  allowed  the  amendment,  and  postponed  tk 
trial  to  a  future  day  pursuant  to  s.  23.  of  that  stat.  (3) 

It  seems  that  the  judge*s  discretion  in  making  amendments  under  IM 
Tenterden's  Act  cannot  be  reviewed  (4)  by  the  court;  and  in  Doe  6.P^ 
V.  Errington  (5)  the  same  doctrine  seems  to  have  been  held  by  Lord  D^ 
man,  with  respect  to  a  review  of  the  judge's  discretion  in  refusing  amend- 
ments under  the  later  and  more  extensive  statute.  The  court  of  Excbequtft 
however,  appears  to  have  considered,  that  in  the  latter  case  the  judge  s  deci- 
sion may  be  reviewed.  In  one  case  (6),  that  court  is  reported  to  have  ^ 
aside  a  nonsuit,  and  granted  a  new  trial  on  payment  of  costs,  where  tbe 
judge  at  Nisi  Prius  had  refused  to  amend  a  count  on  a  bill  of  exchange,  uj 
inserting  the  words  <*  three  months  after  the  date  thereof**  in  the  descrip- 


(1)  5  A.&E.  118. 

(2)  Roscoe*s  Ev.  71.  cit.  Ltjune  r.Den- 
nettf  Winton  Spring  Ass.  1835.  Shters  v. 
Fhilp,  Launeeston  Spring  Ass.  1836. 


(3)  P^rty  V.  Fairhunt,  S  C.  M.  &  B-  ^^O 
S.C.  anti,  1809. 

(4)  Park*  V.  Edge,  1  C.  &  M.  429. 

(5)  1  A.  &  E.  750.  ^, 

(6)  PuUtn  T.  Seymow,  5  Dowl.  P.C  '^* 
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« 
tion  of  the  bill ;  the  argument  appears  to  have  been  urged,  that  the  judge's  Amskdmehts 

decision  is  final.     By  the  express  words  of  the  statute,  a  party  dissatisfied    '       ' 

with  the  allowance  of  an  amendment,  may  apply  to  the  court  for  a  new  trial, 

on  the  ground,,  that  it  ought  not  to  have  been  permitted. 

But  generally,  where  a  judge  grants  an  amendment,  if  he  exercise  the 

discretion  given  him  by  the  statute  according  '<  to  the  best  of  his  information 

at  the  time,  and  does  not  plainly  appear  to  have  been  wrong,  the  court  will 

aot  interfere."  (1 ) 


13.  Postponement  of  Trial.  Po8tfoic»m«ht 

or  Trial. 
If  there  be  any  bond  fide  and  unavoidable  reason  or  fact  properly  shewn,  ^  ^^ 

on  'afRdavit,  why  it  is  unsafe  to  proceed  to  trial  —  as  where  it  appears,  that  okamtu). 

injustice  would  be  done  by  refusing  the  application,  and  that  the  party 

who  applies  has  conducted  himself  fairly— the  court  will  in  general  grant  an 

application  to  put  ofi*  the  trial. 

The  court  will  postpone  a  trial  upon  the  application  of  the  defendant,  Postponement 
wherf  they  would  unhesitotingly  refuse  it,  if  made  by  the  plaintiff;  because  "^^l^^J^l^^ 
the  plaintiff  has  the  record  in  his  own  power,  and  need  not  enter  it  for  ant  when  it 
trial,  if  he  be  not  prepared  to  try,  or  may  withdraw  the  record,  if  from  any  ^'^^]  "J^  ^  *^® 
cause  it  become  necessary ;  the  court  will  not  in  general  entertain  a  motion  ^ 
by  him  to  put  off  the  trial,  nor  will  the  judge  at  Nisi  Prius,  unless  it  be 
merely  to  put  off  the  trial  from  one  sitting  to  another  in  term,  or  for  a  few 
days  during  the  sittings  after  term.  (2) 

In  applications  for  the  postponement  of  trials,  an  inquiry  will  not  be 
instituted  respecting  the  admissibility  of  the  evidence  required  (3) ;  and 
the  affidavit,  if  made  on  the  part  of  the  defendant,  need  not  positively  shew 
a  good  defence  on  the  merits.  (4) 

Where  a  libel  had  been  published  at  the  instance  of  one  of  the  parties^  for  Jury  unduly 
the  purpose  of  influencing  the  jury,  the  court  put  off  the  trial  upon  the  in*u«n««d. 
application  of  the  other  party.  (5) 

Where  the  defendant's  attorney  was  so  ill,  that  he  could  not  attend,  the  I11ne«  of 
courts  upon  application,  postponed  the  trial.  (6)  attorney. 

An  application  will  be  entertained  to  put  off  the  trial  of  an  issue  out  of  Tmue  out  of 
Chancery,  as  well  as  in  other  cases  (7)  ;  but  a  judge  at  Nisi  Prius  will  not  C^^'^^'y* 
put  off  or  hasten  a  trial,  in  order  to  prevent  or  facilitate  an  injunction  or 
any  other  proceedings  in  equity.  (8) 

Where  there  was  a  demurrer,  and  also  an  issue  in  fact,  and  the  court  Demurrer  and 
thought  it  desirable,  that  the  demurrer  should  be  first  argued,  they  post-  ^"^^  ^  '^* 
poned  the  trial  of  the  issue  (9) ;  but  the  point  of  law  was  the  foundation  of 
the  plaintiff 's  right  to  damages. 

Upon  an  affidavit,  that  a  copy  of  a  judicial  document  in  the  West  Indies  Judicial  docu- 

meut. 

(1)  Pin-  Lord  Abinger  in  Sainabury  y.         (4)  AU,  Gen,  t.  HuO,  2  Dowl.  P.  C.  111. 
Mattkewi,  4  M.  &  W.  S43.,  vide  etiam  fThit-     ffiU  v.  ProMtr,  S  ibid.  704. 

will  ▼.  Sch€€r,  8  A.  &  £.  901.     Respecting  (5)  Rtx  ▼.  Gray^  1  Burr.  499.      WiUU  ▼. 

errors  in  riNvs  and  mcovzaias,  vide  stat.  Farrer^  3  Y.  &  J.  381. 

S  &  4  Will.  4.  c.  74.  8S.  7  &  8.  (6)  HayUy  ▼.  GranU  Sayer,  63. 

(2)  CwtU  V.  Barkery   2   C.  &  P.    185.  (7)  ^tfjrton  t.  LaipfON,  4  Camp.  163. 
Archb.  C.  Atl»  Prac.  531.  (8)  GoltUchmidi  v.  Marryaiy  I  Camp.  559. 

(3)  Mackenzie  r.  Bndeon,  1  D.  &  R.  59.  Lush.  Pr.  468. 

(9)  Burdett  {Bart.)  v.  Coleman^  1 3  East, 27. 
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was  necessary  to  the  defence,  the  court  postponed  the  trials  and  refased  to 
inquire  into  the  admissibility  of  it  as  evidence.  (1) 

Where  a  material  witness  for  either  party  is  absent,  the  court  will  aliov 
the  trial  to  be  put  off,  either  to  another  day  of  the  same  sittings,  or  to 
another  sitting  in  the  same  term,  or  to  another  term,  or  even  for  a  longer 
period,  under  particular  circumstances  (2) ;  — to  another  day  of  the  nine 
sittings  or  assizes  at  the  instance  of  either  party; — ^to  another  sittings,  term, 
or  assizes  at  the  instance  of  the  defendant  only,  for  a  plaintiff  may  have  ill 
the  effect  of  such  an  application  by  withdrawing  his  record.  (3) 

Even  where  the  court  had  twice  before  put  off  the  trial  on  accoantof 
the  absence  of  a  material  witness  on  a  whaling  voyage,  and  the  defendant 
applied  a  third  time  to  put  off  the  trial,  on  account  of  the  witness  being  stOI 
absent,  the  court  granted  the  application,  upon  the  terms  of  the  defendant's 
bringing  the  money  into  court,  or  giving  security  for  it,  to  the  satisfadioo 
of  the  master.  (4) 

If  it  be  necessary  to  examine  witnesses  abroad  upon  interrogatories,  tk 
court  will  put  off  the  trial  until  the  examinations  are  returned  (5) ;  hot  the 
nature  of  the  evidence  should  be  particularly  pointed  out  in  the  affidanL 

The  application  for  po9^>onement  will  in  general  be  refused,  if  the  appli- 
cant have  conducted  himself  unfairly,  or  have  been  the  cause  of  aojio* 
proper  delay.  (6) 

It  will  likewise  be  refused,  if  the  application  be  made  merely  because  tk 
counsel  were  not  prepared.  (7) 

When  an  action  was  brought  by  the  assignees  of  a  bankrupt,  the  cooit 
refused  to  put  off  the  trial,  because  a  petition  was  pending  against  the  con- 
mission  of  bankruptcy.  (8) 

The  application  to  postpone  a  trial  has  been  denied,  where  it  appeared  thit 
there  was  no  likelihood  of  the  witness's  return  (9) ;  or  where  the  witoetfdid 
not  go  abroad  until  after  notice  of  trial  was  given,  as  he  might  previous! jha^ 
been  served  with  a  stibpcena  (10) ;  or  where  the  evidence  of  the  absent  wit- 
ness was  intended  to  sustaia  a  defence  not  favoured  by  the  court  (U) 

Where  the  defendant  was  arrested  as  he  was  coming  to  court  to  atteoii 
his  cause,  the  judge  at  Nisi  Prius  refused  to  put  off  the  trial  on  thataccoDot, 
unless,  upon  payment  of  costs.  (12) 

A  postponement  has  been  refused  upon  the  application  of  the  plaintiff  ia 
a  penal  action.  (13) 

The  court  has  refused  to  put  off  a  trial,  until  a  suit  concerning  the  sase 
matter  in  the  ecclesiastical  court  should  be  determined. 

The  application  must  be  made  either  to  the  court  or  to  the  judge  at  Nifl 
Prius ;  but  it  should  be  made  to  the  court,  if  practicable.  (H) 


(1)  Maektnzie  v.  Hwdam,  1  D.  &  R.  159. 

(2)  Stratford  r,  MarsMaB,  Baroet,  440. 

(3)  Arthb.  by  ChitL  1096.  cit  MS.  H.T. 
1 826,  cor.  Abbott  C.  J. ;  vide  Curtit  v.  Barker, 
2  C.  &  P.  185.  Ansle^  v.  Birch,  3  Camp. 
333.     Reg.  Gen.  2  Taunt.  221. 

(4)  Archb.  by  Chitt.  1097.  cit  MS.  E. 
T.  1820. 

(5)  Fwrfy\.Newnham,Tyoug,4l9.  Brown 
V.  Murray,  4  D.  &  R.  830.  M'Caviay  v. 
Thorpe,  1  Chitt  685. 

(6)  Saundtr*  v.  PiUman,  1   B.  &  P.  33. 


Tayhr  v.  Gilhes,  1  Chitt.  730.    »"«*  '•  ^ 
mingham,  2  ibid.  5.      1  M.  &  R.  H 1-  C'-) 

(7)   CWc6roo*e  v.  Dobbt,  3  Burr.  1319. 

(8) {Auiffneetof)Y, ,2CbitL4U- 

(9)  Bex  ▼.  D'Eon,  1  W.  Black.  515. 

( 10)  Bmuiu  V.  Church,  Barnes,  44i.  * 
vide  Posian  v.  /?ok.  4  C.  &  P.  27J. 

(11)  Bobinton  v.  Smyth,  1  B.fcP-'*^ 

(12)  Solomon  v.  Underhitt,  1  C«mp.S8» 
(IS)  Tidd,771.n. 

(14)  R.  E.  49  Geo.  3.  a  P.,  «t  «<i«  ^**' 
3  Taunt  3 15. 
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On  the  other  hand,  motions  to  regulate  the  trial  of  a  cause  in  other  Postfokemeht 
respects,  must  be  made  to  the  judge  who  is  to  try  it  (1)  or  Trial. 

But  the  trial  cannot  be  put  off  by  the  mere  consent  of  parties  (2),  without 
the  sanction  of  the  judge  at  Nisi  Prius. 

The  affidavit  on  which  the  application  is  founded,  may  be  made  either  by  Br  whom  to 
the  party,  or  by  his  attorney  in  the  cause  (3),  or  by  the  attorney's  clerk,  if  ""  "^°*' 
he  will  swear,  that  he  has  the  management  of  the  cause,  and  is  acquainted 
"with  its  circumstances.  (4) 

If  the  affidavit  is  to  be  used  at  Nisi  Prius,  a  copy  of  it  must,  if  possible, 
be  given  to  the  other  party  on  the  previous  day. 

This  application,  which  must  in  all  cases  be  made  speedily  after  the  oc-  Wuxk  to  bs 
casion  of  it  be  known  (5),  will  not  be  entertained  at  Nisi  Prius  when  it  ^^^^ 
might  have  been  made  to  the  court,  or  a  judge  at  chambers.  (6)    And      . 
where  a  rule  was  moved  for  on  the  last  day  of  term,  the  court  refused  it, 
because,  if  granted,  cause  must  have  been  shewn  to  it  at  Nisi  Prius,  and 
because  the  party  had  sufficient  time  to  move  and  make  it  absolute  within 
the  term.  (7)    It  must  be  made  before  the  jury  are  sworn.  (8) 

The  application  must,  as  previously  observed,  be  founded  on  an  affidavit   The  appllca- 
stating  the  grounds  upon  which  it  is  made.     If  made  on  account  of  the  fo„^d!^^^ 
absence  of  a  material  witness,  the  affidavit  in  ordinary  cases  states,  the  time  affidavit, 
issue  was  joined,  the  period  for  which  notice  of  trial  was  given,  the  absence 
of  the  witness,  and  that  the  party  cannot  safely  proceed  to  trial  without  him,, 
tlie  endeavours  which  have  been  made  to  find  him,  and  the  time  at  which  he 
13  expected  to  return. 

But  if  the  witness  be  abroad,  or  if,  from  the  nature  of  the  application, 
it  may  be  suspected,  that  it  is  made  merely  for  &e  purpose  of  delay,  the 
court  usually  require,  that  the  affidavit  shall  state  the  cause  of  action,  and 
tlie  evidence  expected  from  the  witness  in  order  that  they  may  judge,  if  it 
be  material,  and  that  it  also  state  circumstances  from  which  they  may  infer 
the  probability  of  the  witness's  return  within  a  reasonable  time.  (9)  It  is 
in  general  best,  that  the  affidavit  should  state  (if  possible)  when  the  witness 
is  expected  to  return  (10) ;  but  an  allegation,  "  that  he  is  not  expected  to 
return  until  such  a  time,"  is  deemed  sufficient  (11),  because  it  is  an  implied 
assertion,  and  upon  which  perjury  could  be  assigned. 

It  is  not  requisite  to  state  the  name  of  the  witness  on  account  of  whose  Name  of  wit« 
absence  the  party  cannot  proceed  to  trial.  (12)  "*"• 

(I)  Johtuon  V.  Coke  and   Gcu    Comp,   7         (12)  Smith  ▼.  Dobionj  2  D.  &  R.  420. 
Taunt  S90.  •  Buckingham  ▼.  Banks,  4  ibid^832.  n,    Archb^ 

(S)  R.  M.  50  Geo.S.  C.  P.     Archb.  C.     by  Chitt  1099. 

*W  Z^J'v.  Gunning,  Peake's  N.  P.  C.       .^J^^f'^  '^  P"*  ''T  '-^l  *''?*^  *'''  "^^a^ 
ion  of  the  absence  of  a  material  witnesa.    [lidda 

(4)  SyBivan  v.  MagOl,  I  Hen.  Black.  637.  ^°'""»  ^73.  Lend.  1828.] 

(5)  Darke  v.  JDick^  1  Price,  P.  C.  38.  "  In  the  Queen's  Bench,  &c. 

(6)  Lush.  Pr.  467.  cit.  1  Taunt.  465.  ••  A.  B.  plaintiff,  and  C.  D.  defendant. 

(7)  Anon,  3  Taunt.  315.  "C  D.  of ,  the  defendant  in  this  cause, 

(8)  Paekham  v.  Newman,  3  Dowl.  P.  C.  maketh  oath  and  saith,  that  issue  was  joined 
166.     Lush.  Pr.  467.  in  this  cause,  in  ^—^  term  last  past,  and 

(9)  Rex  y.  D^Eon,  3   Burr.  1513.    1  W.  that  notice  was  j^yen  for  the  trial  thereof  at 
Black.  510.     Lord  y.  Cooke,  ibid.  436.  the sitting  within  [or,  *  at  the  sittings 

(10)  1    Chitt.  730.   n,  (a.)      Archb.  by    after']  the  said  term:    And  this  deponent 
Chitt.  1099.  further  saith,  that  E.  F.,  late  of ,  is  a 

(II)  Anon,  2  Chitt.  411.    Lush.  Pr.  469.     material  witness  for  him  this  deponent  in 
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If  the  application  be  made  at  Nisi  Prius,  it  is  granted  only  on  payment 
of  costs,  that  is  to  say,  the  same  costs,  as  if  the  record  were  withdrawn.  (1) 

If  made  to  the  court,  and  notice  be  not  given  to  the  other  party  until 
after  he  has  incurred  expenses  in  bringing  up  his  witnesses,  the  court  will 
make  the  payment  of  such  expenses  a  conditiou  of  their  grantiog  the 
rule.  (2) 


Nonsuit. 


When  defend- 
ant cannot 
insist  on  a  non- 
suit. 

Effect  of  re- 
serring  a  point 
for  a  nonsuit. 


Where  a  wrong- 
ful nonsuit  will 
not  be  set  aside. 


14*.  Nonsuit. 

"  There  cannot  be  a  verdict  unless  the  pUlntiff  appears  *  (S) ;  conse- 
quently, if  the  plaintiff  find  that  his  evidence  is  not  sufficient  to  maintain 
his  case,  he  may  elect  to  be  nonsuit,  even  while  the  jury  are  considering  their 
verdict,  in  order,  that  he  may  have  an  opportunity  of  bringing  it  on  again, 
either  in  another  shape,  .or  when  better  prepared  with  evidence ;  for  after  a 
nonsuit,  which  is  only  a  default,  he  may  commence  another  suit  against  the 
defendant  for  the  same  cause  of  action.  But  if  a  verdict  be  once  given,  and 
judgment  follow  thereon,  he  is  for  ever  barred  from  suing  the  defendant 
upon  the  same  ground  of  complaint  (4) ;  and  if  the  counsel  for  the  defend- 
ant have  addressed  the  jury  and  examined  witnesses,  he  cannot  aemand  a 
nonsuit  (5) 

The  effect  of  reserving  a  point  for  a  nonsuit  was  stated  by  Mr.  Justice 
Patteson  in  Dewar  v.  Purday  (6)  to  be,  "  that  the  cause  will  go  on,  and  the 
plaintiff  obtain  a  verdict ;  if  by  any  circumstance  he  loses  that  benefit,  the 
consent  does  not  hold ;"  therefore,  if  the  jury  are  afterwards  from  necessitr 
discharged  without  a  verdict,  or  the  judge  irregularly  nonsuits  without  the 
plaintiff's  consent,  the  defendant  cannot,  on  a  motion  by  plaintiff  for  a  new 
trial,  argue  the  point  reserved. 

It  is  only  in  cartes,  where  a  verdict  can  be  given,  that  the  plaintiff  can  be 
nonsuited  (7) :  and  it  is  absolutely  optional  with  the  plaintiff,  whether  he  will 
submit  to  a  nonsuit  or  not  (8)  :  thus  in  Arnold  v,  Johnson  (9)  Chief  Justice 
Pratt  said,  *<  Nobody  had  a  right  to  demand  the  plaintiff  but  the  defendant:" 
therefore,  when^  after  a  cause  was  called  on,  and  the  jury  sworn,  neither 
counsel,  attorneys,  parties,  nor  witnesses  appeared,  it  was  holden,  that  the 
only  way  was  to  discharge  the  jnry,  for  the  plaintiff  could  not  be  nonsuited. 
But  the  plaintiff  may  be  nonsuited  in  an  undefended  cause  (10) ;  and  he  may 
in  a  defended  cause  be  nonsuited^  with  liberty  to  enter  a  verdict  (11) 

A  wrongful  nonsuit  will  not  be  set  aside^  if  it  be  clear,  that  the  plaintiff 
cannot  ultimately  recover.  {12) 


the  said  cause,  as  he  is  advised  and  believes, 
and  that  he  cannot  safely  proceed  to  the 
trial  thereof,  without  the  testimony  of  him 
the  said  £.  F. :  And  this  deponent  further 
saitht  that  in  consequence  of  the  notice  of 
trial  so  given  as  aforesaid,  he  this  deponent 
caused  inquiry  to  be  made,  &c.  [statin ff  the 
nature  and  result  of  the  inquiry  made  after  the 
witnesSt  and  the  time  when  he  is  likely  to  at- 
tend]. 

"  Sworn,  &c.  C.  D." 

(1 )  Walker  v.  Lane,  I  Gale,  52. 

(2)  Att.  Gen.  v.  Hull,  2  Dowl.  P.  C.  111. 

(3)  Per  Park  J.  in  Anderson  v.  STiaw,  3 
Bing.  291. 


(4)  Archb.  by  Chitt  466. 

(5)  Hoberta  v.  Croft,  7  C.  &  P.  3T5. 

(6)  3  A.  &  £.  166. 

(7)  Heath  t.  fTalker,  Str.  1117. 

(S)  mukins  V.  Towers,  2  T.  R.  275. 
Minehin  v.  dement,  1  B.  &  A.  252.  i««*y 
y.Allday,  I  C.  &J.  301. 

(9)  Str.  267. 

(10)  Halhead  v.  Abrahams,  3  Taunt  81- 
Treacher  v.  Hinton,  4  B.  &  A.  413.  1  M. 
&  R.  261.  (a.) 

(1 1 )  Bapp  V.  Latham,  2  B.  &  A.  797. 

(12)  M'DonneU  v.  Oirr,  1  Hayes  &  Joo« 
(Irish),  256. 
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A  plaintiff  may  be  nonsuited  after  payment  of  money  into  court  (1);       Nonsuit. 

otherwise,  the  cause  would  be  reduced  to  a  mere  writ  of  inquiry,  or  after  a  Payment  of 

plea  of  tender  (2) ;  or  in  case  of  a  trial  by  proviso.  (3)  money  into 

Where  there  are  several  issues,  some   found  for  plaintiff,  others  for  ^^^^ 
defendant,  liberty  may  be  reserved  to  enter  a  nonsuit  on  those  found  for     *"  ®J' 

^.         1   .....  y .  V  Trial  by  pro- 

the  plaintiff.  (4)  viso. 

If  two  defendants  plead  to  issue,  the  plaintiff  cannot  be  nonsuit  as  to  one  Several  issues 
defendant,  and  have  a  verdict  against  the  other.  (5)  tiff  anf  deSi 

If  a  plaintiff  elect  to  be  nonsuited?  he  cannot  afterwards  move  to  set  it  ant  respec- 
aside  (6) ;  but  if  he  submit  merely  because  the  judge  intimates  an  adverse  t^^^^y* 
opinion,  he  can  move  the  court  to  set  it  aside ;  and,  as  observed  by  Lord  ^®™  P^a*"- 
Lyndhurst  in  Alexander  v.  Barher(l)y  the  "  court  are  bound  to  consider  it,  nonsuit  as  to 
as  if  the  case  had  gone  to  the  jury  with  that  opinion."  one  defendant, 

A  bill  of  exceptions  lies,  if  a  judge  improperly  direct  a  nonsuit.  (8)  ^j^j  minstThe 

If  the  plaintiff  have  not  given  material  evidence  in  the  county  according  other, 
to  his  undertaking,  the  defendant  must  take  his  objection  at  Nisi  Prius.  (9)  Bill  of  excep- 

Formerly  it  was  holden,  that  if  one  of  two  defendants  suffered  judgment  j™J**' '^*'* 
by  default,  and  the  other  proceeded  to  trial,  the  plaintiff  could  not  be  non-  suit  be  di- 
suit  as  to  the  latter,  but  that  there  must  be  a  verdict  against  him  (10) :  but  ^^^* 
this  has  since  been  ruled  otherwise  ( 1 1 ) ;  and  the  usual 'practice  is  now  ^e^e  plain- 
according  to  the  latter  decision.  (12)  given  material 

A  nonsuit  can  only  be  recorded  at  Nisi  Prius,  and  not  by  the  court  in  evidence  in 
hanc(\S)\  but  sometimes  with  consent,  the  court  will  allow  the  plaintiff  to  accorSimr^to 
take  a  verdict,  with  liberty  to  the  defendant  to  enter  a  nonsuit  (14>) ;  or  that  his  underuk- 
the  court  above  shall  have  the  same  powers  of  amendment  as  the  judge  at  ^"^' 
Nbi  Prius.  (15) 

Upon  being  nonsuited,  the  plaintiff  is  liable  to  costs,  in  the  same  manner,  Responsibility 
as  if  the  defendant  had  obtained  a  verdict  (16) ;  and  if  the  nonsuit  be  set  ^°'  ****■• 
aside  upon  payment  of  costs,  such  payment  is  a  condition  precedent  to  the 
setting  aside  of  the  nonsuit ;  for^  until  it  be  made,  the  plaintiff  cannot  pro- 
ceed to  another  trial.  (17) 


15.  The  Verdict. 

Every  verdict  is  compounded  of  law  and  fact :  of  the  facts,  as  ascertained  Tn  Vkadict. 
by  the  finding  of  the  jury ;  of  the  law,  as  expounded  by  the  judges,  with 
relation  to  the  evidence,  and  applied  by  the  jury  to  the  facts. 

The  verdict  is  either  general  or  special.     The  jury  can  in  all  cases  give  a 
general  verdict,  thus  taking  upon  themselves  to  judge  both  of  the  law  and 


(1)  GutUridge  t.  SmUk^  2  Hen.   Black. 
374. 

(2)  AndertOH  v.  Shaw,  3  Bing.  29a 

(3)  Ibid. 

(4)  Shepherd  v.    Chester  (Bishop  of ),  6 
ibid.  435. 

(5)  Reoett  ▼.  Brown,  2  M.  &  P.  18. 

(6)  Simpson  y.  Clayton,  2  Bing.N.C.  467. 

(7)  2C.  &  J.  136. 

(8)  Strother  v, Hutchinson,  4  Bing.N.C. 83. 

(9)  How  V.  Pickard,  2  M.  &  W.  373. 

(10)  Hannay{Bart.)  ▼.  Smith,  3 T. R, 662. 


(11)  Murphy  ▼.  Donlan,  5  B.  &  C.  178. 

(12)  Archb.  C.  Att.  Prac.  464. 

(13)  Gardener  ▼.  Davis,  1  Wils.  301. 
Hichs  V.  Young,  Barnes,  458. 

(14)  Minehinv,  Clement,  1  B.  &  A.  252. 
Wdtkins  V.  Towers,  2  T.  R.  275. 

(15)  Came  v.  Street,  Bodmin,  Sum.  Ass. 
1838,  cit.Roscoe'8  £v.  182. 

(16)  Cameron  y,  Reynold^  Cowp.  407. 
Da  Costa  v.  Clarke,  2  B.  &  P.  376.  Dav'da 
V.  Herring,  Str.  300. 

(17)  Nichols  V.  Bozon,  13  East,  185. 


1818  EVIDENCE. 

Thb  Vikdict.    the  fact ;  or  where  the  questions  of  law  arising  in  the  case  are  doubtfal, 

they  may  give  a  special  verdict ;  that  is,  they  may  find  the  facts  of  the  case 

specially,  leaving  to  the  oourt  the  application  of  the  law  to  the  facts  thus 

found  (1) ;  or  they  may  find  a  general  verdict  subject  to  a  special  case. 

General  ver-  A  general  verdict  is,  where  the  jury  find  for  one  or  other  of  the  parties, 

'^  or  partly  for  one,  partly  for  the  other^  without  stating  the  facts  from  which 

they  have  drawn  their  conclusion. 
A  verdict  miist      A  verdict  must  comprehend  the  whole  issue  or  issues  submitted  to  Ihe 
issues  submitted  J^^  ^°  ^^^^  particular  cause,  otherwise  the  judgment  founded  .on  it,  maj  be 
to  the  jury.        reversed  (2) ;  as  where  a  jury  found  not  guilty  as  to  part,  and  gave  no  Ter< 

diet  as  to  the  rest,  the  judgment  was  reversed.  (3) 

The  defendant  should  take  care,  where  there  are  several  counts  in  the 

declaration,  that  a  verdict  be  given  for  him  on  all  those  counts  which  are 

not  proved,  in  order  that  he  may  be  allowed  his  costs  upon  those  issues. 

Excess  of  d«-         Care  must  be  taken  not  to  take  the  verdict  for  more  damages  than  are 

"^^^  laid  in  the  declaration.     But  a  mistake  in  this  respect  may  be  remedied,  by 

entering  a  remittitur  damna  for  the  excess.  (4) 
Special  verdict.  A  special  verdict  must  state  the  facts  proved  at  the  trial,  and  not  merely 
the  evidence  given  to  prove  these  facts ;  otherwise,  the  verdict  will  be  insuf- 
ficient, and  the  6ourt  will  award  a  venire  de  novo.  (5)  But  deeds  should 
not  be  set  out  in  it,  in  Jubc  verhcLy  but  merely  the  substance  of  them  stated, 
unless  the  question  in  dispute  rest  on  their  construction. 

A  negative  need  not  be  found  in  a  special  verdict,  unless  when  necessary 
to  shew^  that  some  particular  matter  therein  mentioned,  does  not  come  within 
a  particular  exception.  (6) 

The  special  verdict  is  dictated  by  the  court  at  the  trial,  and  signed  by 
counsel  on  both  sides^  before  the  jury  are  discharged.  If,  in  settling  it,  any 
difference  of  opinion  arise  about  a  fact,  the  opinion  of  the  jury  is  taken, and 
the  fact  is  stated  accordingly.  (7) 
The  execution  after  special  verdict,  is  the  same  as  in  other  cases. 
Special  case.  Where  a  difficylty  in  point  of  law  arises,  the  jury  may,  instead  of  findiog 

a  special  verdict,  find  a  general  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  judge,  or  the  court  above,  on  a  special  case  stated  by  the 
counsel  on  both  sides  with  regard  to  the  matter  of  law,  which  has  this 
advantage  of  a  special  verdict,  that  it  is  attended  with  much  less  expense, 
and  obtains  a  much  speedier  decision.  (8) 

On  the  other  hand,  however,  as  nothing  appears  upon  the  record  but  the 
general  verdicts,  the  parties  are  hereby  precluded  from  the  benefit  of  a  writ 
of  error,  if  dissatisfied  with  the  judgment  of  the  court  or  judge  upon  the 
point  of  law.  (9) 

But  the  objection  here  mentioned,  is  now  usually  obviated  by  the  judge 
at  Nisi  Prius  giving  liberty  to  either  party  to  have  the  special  case  after- 
wards turned  into  a  special  verdict,  should  it  become  necessary  to  take  the 
opinion  of  a  court  of  error  on  the  case ;  or  it  may  be  done  by  the  consent 

(1)  Co.  Litt.  226.  (a.)  228.  (a.),  et  vide  v.W7&on,  8  T.  R.  362.  jH«»a«f  t. **«*»'• 
Stat.  WestntL  2.  (IS  Edw.  1.)  c.  30.  s.  2.  3  Taunt  209. 

(2)  Miller  v.  TrtU,  1  Ld.  Raym,  324.  (6)  Nottinffham  {Mayor  of)  ▼•  Z«»*"' 
Archh.  by  Chitt.  468.  Willes,  117. 

(3)  Cattlt  V.  AndrewMy  3  Salk.  372.  (7)  Archb.  by  Chitt.  469. 

(4)  Archb.  C.  Att.  Ptac  629.  (8)  Ibid.  472. 

(5)  Bird  y.  JpplHon,  1  East,  111.     Sex        (9)  3  Black.  Com.  378. 
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of  the  parties,  and  frequently  is  done  upon  the  suggestion  of  the  court.    The  Verdict, 
before  or  after  the  argument  of  the  special  case.     Unless  the  judge  thus 
expressly  reserves  this  power  of  turning  the  special  case  into  a  special  ver- 
dict, it  cannot  be  done.  (1) 


16.  New  Trial. 

*  * 

The  supreme  courts  are  invested  with  a  discretionary  authority  in  the  Nxw  Tual. 
granting  or  refusing  applications  for  new  trials ;  but  their  decisions  are 
ever  influenced  by  the  principles  of  substantial  justice  and  equity. 

Sometimes,  however,  the  discovery  of  new  evidence  subsequently  to  the   I^iscovcry  of 
trial  is  allowed,  where  it  will  assist  the  justice  of  the  case,  to  be  a  sufficient  ^Iq^^  ^^^  ^^^^ 
ground  for  granting  a  new  trial.  (2) 

A  conviction  of  the  witness  for  perjury,  founded  on  the  evidence  he  ConTiction  of 
gave,  will  in  general  entitle  the  party  to  a  new  trial,  but  nothing  short  of  a  fo^riuT^' 
conviction  ;  not  even  the  finding  a  true  bill  by  the  grand  jury  (3),  unless 
it  appears  that  the  whole  story  was  a  fiction,  and  the  witnesses  were  sub- 
orned. (4)    Nor  will  the  court  grant  a  new  trial  upon  affidavits  showing,  that 
the  testimony  given  was  false.  (5) 

When  either  party  have  been  taken  by  surprise,  or  where  witnesses  have  Parties  taken 
deceived  those  by  whom  they  have  been  called  (6),  the  courts  will  grant  a    ^  """P™®- 
new  trial  on  terms  (7);  but  the  facts  must  be  conclusive,  and  it  must 
appear,  that  the  verdict  was  mainly  to  be  ascribed  to  such  causes. 

It  is  also  a  ground  for  a  new  trial,  if  the  verdict  be  perverse,  or  contrary  Verdict  against 
to  the  weight  of  evidence  (8) ;  but  in  other  cases  a  rule  nui  for  a  new  trial  «^*^«"<^ 
will  not  be  granted  for  either  party^  where  the  sum  given  or  recoverable  is 
under  20L,  and  damages  only  are  sought  (9)  This  rule  is  adopted  out  of 
consideration  to  the  parties  themselves,  and  is  applicable  to  every  case 
where,  by  the  practice  of  the  court,  the  rule  can  only  be  granted  on  pay- 
ment of  the  costs  of  the  former  trial.  (10) 

If  the  judge  mbdirect  the  jury  upon  a  matter  of  law  (II);  or  reject  evi-  Mistake  oa 
dence  which  ought  to  have  been  admitted ;  or  admit  that  which  ought  to  ^"h^Jo"o^ 
have  been  rejected  (12) ;  a  new  trial  will  be  granted. 

The  court  will  grant  a  new  trial  on  the  ground  of  misdirection  in  a  penal 
action  after  a  verdict  for  the  defendant  (IS),  although  the  sum  recovered 
should  be  less  than  20/. 

Misdirection  consists  in  the  misstatement  to  the  jury  of  some  legal  prin- 
ciple involved  in  the  case,  or  submitting  as  the  basis  of  their  verdict,  questions 

(1)  Canterhury  (ArcAbUhop  of)y,  Robert-        (8)  Freeman  v.  iVice,  1  Y.  &  J.  402. 

ton,  S  Dowl.  P.  C.  78.     1  C.  &  M.  7 14.  (9)  Young  v.  HarrUy  2  C.  &  J.  1 4.     Dy- 

(2)  Broadhtad  y.  Marshall,  2  W.  Black,  ball  t.  Duffield,  I  Cbitt  265.  n.  Turner  v. 
955.      Weak  y,  Callaway,  7  Price,  677.  Lewis,  ibid.  265.     Haine  v.  Vavey,  4  A.  & 

(3)  Benjidd  ▼.  Petrie,  3  Doug.  24.   Petrie  £.  892.     Brown  v.  Ray,  9  Moore,  583. 
T.  MiUiee,  ibid.  27.      Thwiea  ▼.  Beaumont,        (10)  ▼.  PkUUpe,  1  C.  &  M.  26. 

1  Bing.  339.     Sedey  y.  Mahew,  4  Bing.  561 .         (11)  How  y.  Strode,  2  Wils.  269.     Anon, 

(4)  FabrUiut  y.  Cock,  3  Burr.  1771.  2  Salk.  649.     Jarrett  y.  Leonard,  2  M.  &  & 

(5)  Proctor  y.    Simmons,   9  Moore,  581.     265. 

Feise  y.  Pdrkinson,  4  Taunt  640.  (12)   Tfumkins  y.  Hill,  7  Mod.  64. 

(6)  Hewlett  v,Cruehley,  6  TauBL  277,  (13)    Jfileon   y.    Rastall,    4  T.    R.  753. 

(7)  Greatwoodv.  Sims,  2  Chitt  269.  Hart-  Cakraft  y.  Gibbs,  5  ibid.  19. 
wriffkt  y.  Badham,  11  Price,  383. 
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immaterial,  irrelevant,  or  not  warranted  by  the  evidence ;  and  as  the  jarj 
are  bound  to  take  their  law  from  the  court,  the  presumption  is^  that  they 
have  done  so ;  and  unless  it  be  quite  clear,  that  the  result  must  have  been 
the  same,  if  the  proper  questions  had  been  put,  or  the  law  rightly  stated, 
a  new  trial  will  be  granted.  (I)  But  the  observations  of  the  judge  in 
summing  up  on  different  parts  of  the  evidence,  whether  too  strong  or  tx>o 
weak,  do  not  constitute  a  misdirection,  provided  the  whole  case  was  fairly 
left  to  the  jury  (2);  nor  the  omission  of  any  part  of  the  evidence,  for 
that  should  have  been  pointed  out  to  him  at  the  time.  (3) 

Another  ground  for  a  new  trial  arising  from  a  mistake  of  the  judge,  is 
the  discharging  the  jury  on  a  material  issue  without  consent  (4)  Each 
party  has  a  right  to  a  verdict  upon  every  issue,  more  particularly  since  the 
new  rules  respecting  costs. 

The  court  will  not  grant  a  new  trial  on  the  ground  of  the  reception 
of  improper  evidence,  where  there  is  sufficient  evidence  without  it  to 
warrant  the  verdict.  (5)  • 

Neither  will  a  new  trial  be  granted  on  the  ground  of  the  rejection 
of  a  witness  as  incompetent,  who  was  really  competent,  where  the  fact 
which  he  Was  called  to  prove,  was  established  by  another  witness  and  was 
not  disputed,  and  the  verdict  was  founded  on  a  collateral  point  on  which 
the  defendant  relied.  (6) 

If  the  plaintiff's  counsel  at  the  trial  acquiesce  in  the  ruling  of  the  judge, 
and  in  consequence,  a  verdict  is  entered  for  the  defendant,  without  his  case 
being  opened,  the  plaintiff  cannot  afterwards  move  for  a  new  trial  on  the 
ground  of  misdirection.  (7) 

It  rarely  happens,  that  the  court  will  grant  a  new  trial  upon  a  point  of 
law,  which  has  not  been  taken  at  the  trial.  (8)  And  in  no  case,  where  the 
objection,  if  taken,  might  have  been  removed  by  evidence,  will  a  new  trial 
be  ordered.  (9) 

If  at  the  trial  of  a  cause,  the  counsel  on  both  sides  argue  on  the  effect  of 
an  instrument  as  being  in  evidence,  and  it  is  by  mistake  never  in  fact 
produced,  the  omission,  after  verdict,  cannot  be  taken  advantage  of.  (10) 

The  court  have  refused  to  grant  a  new  trial  to  let  the  party  into  a  defence, 
of  which  he  was  apprised  at  the  trial  (11),  such  as  by  giving  the  defendant 
an  opportunity  of  proving  by  way  of  defence,  the  illegality  of  a  policy  of 
insurance.  (12) 

But  where  the  defendant  in  an  action  on  a  policy,  failed  to  prove  a 
breach  of  the  Convoy  Act,  through  the  mistake  of  a  witness  who  had  failed 
in  producing  the  necessary  document  from  the  admiralty,  the  court  granted 
a  new  trial,  after  a  verdict  for  the  plaintiff  on  the  merits.  (13) 

If  the  jury  have  been  improperly  selected,  or  convened  by  a  party  in- 


(1)  Gregory  v.  Tuffi,  2  DowL  P.  C.  711. 

(2)  Att.  Gen,  v.  Good,  M<Clel.  &  Y.  286. 
NeweatUe  {Duke  of)v.  Broxtowe  {Hundred 
of),  4  B.  &  Ad.  273.  Bdcher  v.  PritHe,  10 
Bing.  408.     Foster  v.  SUde,  5  Scott,  28. 

(3)  Bobineon  v.  GhadoWf  2  Bing.  N.  C. 
156. 

(4)  TinUer  v.  BowUmd,  4  A.  &  E.  868. 

(5)  Nathan  v.  Bnekland,  2  Moore,  153. 
Harford  v.  WUaon,  1  Taunt.  12. 

(6)  Edwards  v.  Evans,  3  East,  451. 


(7)  BcXnnMon  v.  Cook,  6  Taunt  336. 

(8)  BitAie  V.  Bowajield,  7  ihid.  309.  I 
Stark.  Ev.  469.  Cox  v.  Kitehin,  1  B.  &  P. 
339. 

(9)  MMin  v.  Vtekerstaff,  3  B.  &  A.  89. 

(10)  Doe  V.  Penry,  1  Anst.  266.  1  Stark. 
Ev.  470.  «. 

(11)  Vernon  \,Httnkey,  9  T.ILUS, 

(12)  Gist  V.  Mason,  1  ibid.  84. 

(IS)  VAguilar  v.  ToWji,  2  Marsh.  265. 
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terested,  it  will  be  ground  for  settiog  aside  the  verdict.  (1)    Where  it  was    Ngw  Trial. 

discovered  after  the  trial,  that  the  son  of  the  party  had  answered  to  the 

father's  name  and  served,  the  court  refused  to  set  aside  the  verdict,  no 

injustice  appearing  to  have  been  done  (2) ;  but  in  a  similar  case,  where  the 

mistake  was  discovered  before  the  verdict  was  given,  and  the  objection 

made,  but  the  opposite  party  insisted  on  going  on,  and  succeeded,  the 

verdict  was  set  aside.  (3) 

The  courts  do  not  interfere  for  the  purpose  of  granting,  '<  unless  to  Mistakx  oa 
remedy  some  manifest  abuse,  or  to  correct  some  manifest  error  in  law  or  J^^^j^^y 
fact"  Where  there  is  a  contrariety  of  evidence,  the  court  will  not  grant  a 
new  trial,  unless  it  clearly  appear,  that  the  jury  have  drawn  an  erroneous 
conclusion,  even  although  there  are  circumstances  in  the  case  pregnant 
with  suspicion,  and  which  lead  to  a  contrary  conclusion,  or  although  the 
verdict  be  contrary  to  the  opinion  and  direction  of  the  judge  who  tried  the 
cause.  (4) 

Where  a  plaintiff  is  in  conscience  entitled  to  recover,  the  courts  will  not  Where  plain- 
grant  a  new  trial,  although  he  has  obtained  a  verdict  upon  a  presumption     .  ^  ^°  T^Ied 
contrary  to  evidence  (5),  or  upon  a  point  of  law  not  reserved  on  the  to  recover, 
trial.  (6) 

If  the  jury,  being  divided,  determine  their  verdict  by  lots  (7),  notwithstand-  Jury  determin- 
ing  the  verdict  be  in  accordance  with  the  evidence  and  the  opinion  of  the  ^i^^^  *^^ 
judge  (8) ;  or  if  they  accept  refreshment  from  the  successful  party  ;  or  pro- 
cure themselves  to  be  summoned  on  the  trial ;  or  previously  to  the  trial 
express  an  intention  to  favour  the  party  succeeding ;  or  be  guilty  of  any 
other  act  of  misconduct  or  partiality,  which  casts  a  suspicion  on  the  verdict 
— a  new  trial  will  be  granted. 

Where  the  judge,  while  summing  up  in  favour  of  the  one  party,  was 
stopped  by  the  jury,  who  declared  themselves  satisfied,  and  immediately 
found  a  verdict  for  the  other,  the  court  set  it  aside.  (9) 

It  is  a  matter  of  discretion  with  the  court,  in  all  cases,  whether  they  will  Excxssiyx 
grant  a  new  trial  for  excessive  damages.  (10)  Damaqm. 

Where  a  plaintiff  is  entitled  to  recover  for  part  of  his  demand,  and  is  also 
entitled  to  recover  the  residue,  but  in  a  different  form  of  action,  the  court 
will  not  reduce  the  damages,  a  verdict  having  been  obtained  for  the  whole 
demand.  (11) 

If  a  jury  give  damages  to  such  an  amount,  either  too  small  or  too  great, 
as  would  satisfy  any  reasonable  mind,  that  they  must  have  acted  "  under  the 
influence  either  of  undue  motives,  or  some  gross  error  or  misconception," 
this  will  be  a  ground  for  a  new  trial.  (12)  It  is  not  unusual,  however,-  where 
a  new  trial  is  granted  for  excessive  damages,  to  make  it  a  condition,  that 

(1)  BayltM  ▼.  Lwxu,  Cowp.  112.,  sed  vide  (Lord),  3  Anst  808.  Hewlett  ▼.  CrueUey, 
BrmkiU  v.  Gilea,  9  Bing.  13.  5  Taunt  277.     Duberley  v.  Gunninp.  4  T.  R. 

(2)  HUly,  Yatee,  12  East,  229.  651.      CKambets  v.  Cavifield,  6  East,   244. 

(3)  DQV9y  V.  Hobmmy  1  T  R.  11.  Lush.  Bennett  v.  Alleott^  2  T.  R.  166.  /Ycycfeff  v. 
Pr.  535.  Dorchester  (Earl),  7  ibid.  529. 

(4)  air«tot>f  ▼.  5!tetn,  4  M.  &  a  192.  (11)  iVr  Abbott  C.  J.    in    Maiffidd    v. 

(5)  WWnnton  v.  Payne,  4  T.  R.  468.  Waddey,  3  B.  &  C.  357. 

(6)  Cox  T.  Kitehin,  1  B.  &  P.  338.  (12)  Btr  Lord  Ellenborough  in  Chambert 

(7)  FaMte  v.  Deiaval,  1  T.  R.  11.  ▼.  CauIJieUi,  6  East,  244.      Gough  v.  Farr, 

(8)  Hale  v.  Cove,  Str.  642.  I  Y.  &  J.  477.     Maattrs  ▼.  BamweU,  7  Bing. 

(9)  Gaineford  t.  Bhuhford,  6  Price,  36.  224.     HewkU  v.    Crwhky,  5  Taunt.  277. 

(10)  Z>ucJker  v.  Wood,  I  T.  R.  277.  Jone*  Mahoney  v.  Frater,  1  Dowl.  P.  C.  703.  Price 
V.  Sparrow,  5  ibid.  257.     Goldemitk  v.  Seflon    v.  Severn,  7  Bing.  316. 
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EVIDENCE. 


New  T&ial. 


AffidftTits  of 
jurymen  cannot 
be  reorived,  to 
shew  the  prin- 
eiple*  on  whidi 
they  acted. 


Verdict  for 
defendant  on  an 
indictment  for 
a  mtsde* 
meanour. 

Mistake  in 
evidence. 

Eflect  ofrule 
for  a  new  triaL 


the  fint  Terdict  shall  stand  as  a  security,  for  what  may  be  fooiid  by  the 
second,  and  then  be  reduced  accordingly.  (1 ) 

The  affidavit  of  a  juryman  can  never  be  received  to  shew,  on  what  growtds 
the  jury  acted,  but  **  the  court  must  derive  their  knowledge  from  some 
other  source"  (2),  though  it  may  be  admissible,  as  to  what  took  jriaoe  in 
open  court,  such  as  to  shew  what  questions  they  put  to  a  judge,  or  to  supply 
the  defect  of  notes  by  counseL  But  as  to  the  one  it  has  been  observed,  that 
the  information  would  come  better  from  any  other  source ;  and  respecting 
the  other,  that  the  judge's  notes  were  the  better  authority.  (S)  And  from 
the  inadmissibility  of  the  affidavit  of  a  juror,  neither  party  can  avail  himself 
of  the  confession  or  admission  of  a  juryman.  (4) 

On  the  same  ground  the  courts  will  not,  after  the  jury  have  parted,  hear 
from  them,  by  affidavit  or  otherwise,  that  the  verdict  given,  was  not  the  one 
they  intended  to  give.  (5) 

A  new  trial  will  not  be  granted  after  a  verdict  for  the  defendant,  upon  an 
indictment  for  a  misdemeanour,  on  the  ground,  that  the  verdict  was  against 
evidence.  (6) 

A  new  trial  has  been  granted  on  an  affidavit  made  by  a  material  witneae^ 
that  he  had  made  a  mistake  in  his  evidence.  (7) 

The  rule  for  a  new  trial,  unless  some  restrictions  are  expressly  imposed, 
has  the  effect  of  sending  the  whole  case  before  another  jury,  and  the  former 
is  considered,  as  though  it  had  never  taken  place.  (8)  Under  particular  cir- 
cumstances, tlie  courts  will  limit  the  inquiry  to  a  given  point  or  issue  (9)  ; 
for  in  some  cases  it  might  be  unjust  to  open  the  whole  case ;  as  where,  in 
an  action  of  iort,  one  or  more  of  the  defendants  have  been  fairly  acquitted.  (10) 
But  except  in  cases  like  these,  and  except  where  a  particular  point  has  been 
reserved,  the  courts  are  unwilling  to  impose  any  restrictions  (11) ;  in  fact, 
the  court  cannot  restrict  the  inquiry,  **  where  it  is  a  matter  of  right  to  have 
a  new  trial."  (12) 


SrKXDT  Jddg- 

XKNT  AMD 
fixXCUTION. 


17.  Speedy  Judgment  and  Execution.  (13) 


By  Stat  1  Will.  4.  c  7.  s.  2.  the  judge  before  whom  any  action  shall  be 
Stat  1  Will.  4.   tried,  may  certify  before  the  end  of  the  sittings  or  assizes,  that  execution 
ought  to  issue  forthwith ;  in  which  case  judgment  may  be  signed,  and  exe- 
cution issued,  according  to  the  terms  of  the  certificate.  (14) 


c  7.  f.  s. 


(1)  Pteydear,Dorehe$ter(Earl),T T,R^29. 

(2)  Per  Lord  Mansfield  ia  y»xsit  ▼.  De- 
laval,  1  T.  R.  11.  Owen  v.  Warburion,  i 
Bing.  N.  C.  S26. 

(3)  Everett  ▼.  roaeZZt,  4  B.  &  Ad.  681. 

(4)  Ajflett  V.  JeveO,  S  W.  Black.  1299. 

(5)  JacktOH  ▼.  WUlianwm,  2  T.  H.  281. 

(6)  Bex  ▼.  Afonn,  4  M.  ft  a  337.  Rexr, 
R^yndl  {Ckrk),  6  East,  315. 

(7)  RiehardMn  t.  Fuher,  1  Bing.  145. 

(8)  Benuueoin  t.  Fardnrother,  3  B.  &  Ad. 
372.   Mahonof  ▼.  FroMer,  1  Dowl.  P.  C.  703. 

(9)  Bower  ▼.  HiU,  5  Dowl.  P.  C.  183. 
Thwaitei  ▼.  Strindnay,  7  Bing.  437. 

(10)  Price  v.  Harrii,  10  Bing.  331.  Rex 
V.  Mawbey  (Bart),  6  T.  R.  638. 

(U)  HutchinMom,  q,  t.  v.  Piper,  4  Taunt 
555.     Lush.  Pr.  539. 


(12)  Per  cur.  in  Mahoney  t.  Fraaer,  1  Dowl. 
P.  C  703. 

(13)  Vide  anti,  1462—1490.  ttt.  Encr. 

MXNT. 

(14)  By  Stat  1  Will.  4.  c.  7.  s.  2.  «  In  all 
actions  brought  in  either  of  the  superior 
courts,  by  whaterer  form  of  process  the  same 
may  be  commenced,  it  shall  be  lawful  for 
the  judge  before  whom  any  issue  joined  in 
such  action  shall  be  to  be  tried,  in  casie  the 
platntifT  or  demandant  therein  shall  become 
nonsuit,  or  a  Terdict  shall  be  given  for  the 
plaintiflT  or  demandant,  defendant  or  tenant, 
to  certify  under  his  hand,  on  the  back  of  the 
record,  at  any  time  before  the  end  of  the 
sittings  or  assises,  that  in  his  opinion  exe> 
cution  ought  to  issue  in  such  action  forth- 
with, or  at  some  day  to  be  named  in  such 


EVIDENCE.  1823 


The  judges  in  granting  or  withholding  the  certificate  seem  to  be  in-  Spbmy  Judo- 
fluenced  by  the  consideration,  whether  the  verdict  is  likely  to  be  set  aside,  eikcutiok. 
and  whether  the  defence  has  been  reasonable  or  vexatious.  


Under  this  statute  certificates  have  been  granted  in  actions  of  tusumpsit  Attumpnu 
on  promissory  notes,  bills  of  exchange,  or  in  other  actions,  where  there  ap- 
peared to  be  no  reasonable  ground  of  defence  to  the  action.  (1) 

In  one  case,  where  a  verdict  was  taken  by  consent  in  an  action  of  assump- 
sity  a  certificate  was  granted,  although  the  consent  contained  no  such  terms ; 
Mr.  Justice  Parke  observing,  ^*  that  he  thought  the  general  object  of  the 
statute  was  to  accelerate  execution  for  all  debts,  where  there  was  really  no 
doubt  on  the  claim  for  the  sum  recovered."  (2) 

The  plaintiff  in  actions  of  debt,  as  well  as  in  other  forms  of  action,  is  en-  Debt, 
titled  to  the  certificate  for  early  execution  (3),  the  stat  1  Will.  4.  c.  7.  s.  2. 
not  being  confined  to  actions  of  contract,  but  to  all  in  which  the  judge  in 
his  discretion  shall  think  it  right  to  grant  the  certificate ;  and  it  has  been 
granted  by  Mr.  Justice  Patteson  in  an  action  for  mesne  profits  in  eject-  Mesne  profits, 
ment  (4) 

Where  an  action  for  criminal  conversation  was  brought,  and  the  plaintiff  Nonsuit  in  an 
in  his  discretion  elected  to  be  nonsuited,  the  certificate  was  granted.  (5)         ■*^°°  fopcrim. 

If  the  plaintiff  have  a  verdict  on  one  count,  while  a  demurrer  be  pend- 
ing on  another,  immediate  execution  will  be  granted  upon  an  undertaking 
to  enter  a  nolle  prosequi  on  the  count  demurred  to.  (6) 

Where,  however,  there  is  a  reasonable  ground  for  the  defence  made,  as  in  N^ligent  driy-^ 
a  case  for  negligent  driving,  on  which  there  is  conflicting  evidence,  the  court  ^^' 
will  not  grant  the  certificate  (7) ;  and  it  is  not  usually  granted  on  trials  at 
the  sittings  in  term. 

Where  an  action  was  brought  against  an  executor  on  his  testator's  bond.  Executor  on 
a  verdict  being  given  for  the  plaintiff  on  the  plea  of  won  est  factum,  the  |^n?****°'* 
judge  made  an  order  for  an  immediate  execution ;  but  the  court  of  Ex- 
chequer held,  that  the  plaintiff  was  not  entitled,  until  an   action  had 
been  brought  suggesting  a  devastavit,  to  issue  an  execution  against  the 
defendant  (8) 

In  general,  afiidavits  are  not  admissible  to  support  applications  for  imme-  De&nduit' 
diate  execution,  although  they  may,  state  that  the  defendant  has  threatened  ^T?**"'"^  ^ 
to  make  away  with  his  property^  upon  the  principle,  that  the  <<  statute  was  making  away 
only  intended  to  apply,  where  the  judge  on  the  facts  appearing  on  the  trial,  ^^^^  *"■  P'**" 
thought  there  should  be  execution  immediately.'' (9)  P"v- 

■ 

certificate,  and  subject,  or  not,  to  any  con-  that  it  shall  be  lawful  for  the  party  entitled 

dition  or  qualification  ;  and  in  case  of  a  ver-  to  such  judgment  to  postpone  the  signing 

diet  for  the  plaintiff,  then  either  for  the  thereof.^ 

whole  or  for  any  part  of  the  sum  found  by  (1 )  Bdl  ▼.  Smithy  5  C.  &  F.  10. 

such  verdict ;  in  all  which  cases  a  rule  for  (2)  Anon*  1  M.  &  Rob.  167. 

judgment  may  be  given,  costs  taxed,  and  (3)  Youngt  v.  Crook*^  ibid.  220. 

judgment  signed  forthwith,  and   execution  (4)  Borden  v.  Cbx,  ibid.  203. 

may  be  issued  forthwith,  or  afterwards,  ac-  (5)  Hambidgt  v.  Crawley,  5  C.  &  P.  9.  «• 

cording  to  the  terms  of  such  certificate,  on  (6)  AUsopp  v.  Smith,  7  ibid.  706. 

any  day  in  vacation  or  term ;  and  the  po$tea,  (7)  Bar/ord  v.  NeUon,  5  ibid.  8.     Wright 

with  such  certificate  as  a  part  thereof^  shall  v.  Guiver,  ibid.  9.  n»      Crookthank  v.  Jtose, 

and  may  be  entered  of  record  as  of  the  day  ibid.  19,  20. 

on  which  the  judgment  shall  be  signed,  al-  (8)   Ward  v.  Thomat^  2  Dowl.  P.  C.  87. 

though  the  writ  of  disiringcu  Juratores,  or  (9)  Per  Lord  Lyndhurst  in   Gervoi  ▼. 

habeat  ajrporajuratontmy  may  not  be  return-  Burtchl^,  1  M.  &  Rob.  150.  , 

able  until  after  such  day :  Provided  always, 
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EVIDENCE. 


Spekdt  Juog- 

KKRT  AND 
EXECDTIOK. 


Stat  1  Will.  4. 

c.  7.  8.  S. 

Entering  and 
recording  of 
judgment. 


Teste. 


Stat  1  Will.  4. 
c.  7.  a.  4. 

Judgment  may 
be  vacated, 
execution 
stayed,  and 
new  trial 
granted.. 


Suggestion  to 
deprive  the 
plaintiff'  of 
costs. 


Stat  1  WUl.  4. 
c.  7.  s.  6. 

Limitation  of 
time  for  tax- 
ation of  costs. 

Stat  3  8c  4 
Will.  4.  c.  67. 
a.  2. 

Teste  of  writs 
of  execution. 

Reg.  Gen.  H. 

T.  2  wm.  4, 

8.75. 

Writs  of  exe- 
cution to  be 
sealed  only. 


But  in  an  undefended  case  Mr.  Baron  Bayley  admitted  an  ai&davit  of 
facts  after  a  verdict  for  the  plaintiff,  and  on  it  granted  immediate  exe- 
cution (1 ) ;  but  the  affidavit  stated,  that  the  defendant  toasactualiy  nuikmg 
away  with  his  property. 

By  Stat  1  Will.  4.  c  7.  s.  3.  "  every  judgment  to  be  signed  by  virtue  of 
this  act  may  be  entered  and  recorded  as  the  judgment  of  the  court  wherein 
the  action  shall  be  depending,  although  the  court  may  not  be  sitting  on  the 
day  of  the  signing  thereof;  and  every  execution  issued  by  virtue  of  this  act 
shall  and  may  bear  teste  on  the  day  of  issuing  thereof;  and  such  judgment 
and  execution  shall  be  as  valid  and  effectual,  as  if  the  same  had  been  signed 
and  recorded  and  issued  according  to  the  course  of  the  common  law.'* 

A  writ  of  execution  cannot  be  tested  of  a  term  previous  to  the  judgment; 
but  the  court  will  allow  it  to  be  amended,  if  improperly  tested.  (2) 

By  Stat  1  Will.  4.  c  7.  s.  4.  "  notwithstanding  any  judgment  signed  or 
recorded,  or  execution  issued,  by  virtue  of  this  act,  it  shall  be  lawful  for  the 
court  in  which  the  action  shall  have  been  brought  to  order  such  judgment 
to  be  vacated,  and  execution  to  be  stayed  or  set  aside,  and  to  enter  an 
arrest  of  judgment,  or  grant  a  new  trial  or  a  new  writ  of  inquiry,  as  justice 
may  appear  to  require ;  and  thereupon  the  party  affected  by  such  writ  of 
execution  shall  be  restored  to  all  that  he  may  have  lost  thereby  in  such 
manner,  as  upon  the  reversal  of  a  judgment  by  writ  of  error,  or  otherwise^ 
as  the  court  may  think  fit  to  direct"  (S) 

Where  a  judge  at  the  assizes,  in  pursuance  of  stat  1  Will.  4.  c.  7.,  orders, 
that  the  plaintiff  shall  have  execution  within  a  limited  time,  and  judgment  b 
thereupon  entered  up  and  execution  issued,  the  defendant  is  not  precluded 
from  applying  in  the  next  term  to  the  court  above,  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs  (4);  but  the  judge  at  Nisi  Prius  cannot  direct 
the  entry  of  such  a  suggestion.  (5) 

By  stat.  1  Will.  4.  c.  7.  s.  6.  it  is  provided,  "  that  no  officer  of  either  of  the 
said  courts  shall,  for  the  purpose  of  taxing  costs  on  any  judgment  to  be 
signed  by  virtue  of  this  act,  be  compelled  to  attend  at  any  time  between  the 
last  day  of  August  and  the  twenty -first  day  of  October  in  any  year." 

By  stat  3  &  4  Will.  4.  c  67.  s.  2.  ^  all  writs  of  execution  may  be  tested  on 
the  day  on  which  the  same  are  issued,  and  be  made  returnable  immediately 
after  the  execution  thereof." 

By  Reg.  Gen.  H.  T.  2  Will.  4.  s.  75.  "  it  shall  not  be  necessary  that  any 
writ  of  execution  should  be  signed ;  but  no  such  writ  shall  be  sealed  till 
the  judgment  paper,  postea,  or  inquisition,  has  been  seen  by  the  proper 
officer." 


(1 )  Ruddich  v.  Simmons,  ibid.  184.,  et  vide 
Doe  d.  WiUtamMOH  v.  Dawson,  4  C.  &  P.  589. 

(2  )  Englthart  v.  Dunbar,  2  Dowl.  P.  C  .202. 

(3)  By  sUt.  1  &  2  Will.  4.  c.  31 .  ss.  16— 
18.  similar  provisions  are  made  for  Ireland. 

By  stat.  S  &  4  Will.  4.  c.  42.  s.  19.  the 
provisions  of  stat.  1  Will.  4.  c.  7.  were  ex- 


tended and  applied  to  judgments  and  ex- 
ecutions upon  writs  of  inquiry  of  dsmsges 
under  sUt  8  &  9  Will.  S.  c.  II.  before  the 
sheriff*,  and  writs  of  trial  of  issues. 

(4)  Baddky  v.  Oliver,  I  Dowl.  P.  C.  598. 
1  C.  &  M.  219. 

(5)  Ibid. 


1825 


EXECUTORS  AND  ADMINISTRATORS. 

1.  Defined,  pp.  1827,  1828. 

2.  Who  can  and  cannot  be  Executors,  pp.  1828,  1829. 
S.  Appointment  of  Executors,  pp.  1830,  1831. 

4-.  Acceptance  of  Executorship,  pp.  1831,  1832. 

Acceptance  of  office  not  eampuLBory  —  When  an  executor  cannot  divest  hinuelf  of  ike 
reeponeibUiHee  —  Aete  which  do  and  do  not  anumnt  to  an  adnunietration  —  Penalty 
for  omitting  to  take  out  probate. 

5.  Renunciation  of  Executorship,  pp.  1832,  1833. 

State.  21  Hen,  8.  c.  5.  and  53  Geo,  3,  c.  1 27.  —  An  executor  cannot  be  eompdUd  to 
accept  the  office  —  Citation  by  ordinary  to  acc^  or  reject  the  office  —  An  executor 
cannot  in  part  refute  —  Renouncing  in  person  or  by  proxy  —  When  an  executor 
after  renunciation  may  assume  the  executorship, 

6*   GrSNERAL    RiGHTS,     LIABILITIES,    AND     INCAPACITIES    BEFORE    PrO- 

BATE,  pp.  1833 — 1835. 

Acts  which  may  bs  pxkformed  bxporb  probatx —  Interest  of  executor  vests  on  death 
of  the  testator  —  J^  an  executor  have  dected  to  administer,  he  may  be  sued  at  law 
or  in  equity  —  Can  maintain  actions  for  causes  of  action,  which  arose  subsequent 
to  testator's  death  —  Other  acts  incident  to  the  office  —  Effect  of  executor's  dying 
before  probate  —  T%e  cuts  of  an  executor  before  probate,  cannot  prejudice  the  acts  of 
a  third  person, 

7.  Probate;  and  herein  of  Bona  Notabilia,  pp.  1835 — 1839. 

8.  Interest   which   Executors   or    Administrators    take   after 

Probate,  pp.  1840-- 1844. 

Tnu  WHIN  PROPERTY  YXSTii —  NatUTc  of  the  estate  —  Testator*  s  property  not  forfeited 
by  attainder  of  executor  —  Bankruptcy  of  executor  —  Goods  of  tesUUor  ctmnot  be 
seized  in  execution  of  a  judgment  against  the  executor  in  his  own  right — Executrix 
treating  the  goods  of  her  teUator  as  her  own  —  Where  executor  takes  an  estate  in 
fee  —  Where  executors  lake  a  power  and  not  a  legal  estate  —  Stat  1 1  Geo,  4.  and 
1  WilL  4.  c.  40.  —  Executor  when  considered  as  a  trustee  —  Where  chanuter  of 
executor  or  administrator  ceases,  and  ownerdup  independent  of  that  character  com" 
mences  —  Executor  cannot  bequeath  the  goods  of  his  testator  —  Executor  granting 
omnia  bona  sua  —  Stat.  3^4  WtU,  4.  c.  74.  s.  27. —  Executor  cannot  be  pro- 
tector — Wherx  the  property  which  ak  executor  takes  as  such,  may  bx- 
coME  his  own  —  Stat.  19  Geo.  2.  c.  37.  s,  4.  —  Insurakce  and  assurance. 

9.  Stamp  Duties  —  Stat.  55  Geo.  3.   c.  184.  —  Sched.  to  Stat.  2 

Will.  4.  c.  40.,  pp.  1844—1848. 

10.  Payment  of  Debts  according  to  legal  Priority,  .pp.  1849 — 

1861. 

Generally —  Assets  nEFiNED — Money  paid  out  of  Chancery  in  respect  of  costs 

—  Debts  must'  he  paid  according  to  their  legal  priority  —  Festival  expxnsxs 

—  Funeral  xxpxnsxs —  Debts  due  to  the  crown  by  record  or  specialty 

—  Debts  created  by  particular  statutes  —  Juooments  in  courts  op  record 

—  Recognisances  and  statutes —  Other  inferior  dxbts  op  rxcord — Dxbts 
by  spkcialty,  and  hxrkin  op  rxnt  —  dxbts  by  bond  —  dxbts  on  81mplx 
CONTRACT — Authority  op  xxkcutor  to  oiyx  prbfxrkncx  to  creditors  of 
EQUAL  DKORXX  —  Judgment  of  Chief  Justice  Abbott  in  Lyttleton  v.  Cross  »- 
Kxxcutor*s  right  of  retainer. 

6  A 


1826  EXECUTORS  AND  ADMINISTRATORS. 

11.  Devastavit,  pp.1861 — 1867. 

Acts  op  exicutors  which  amount  to  a  dstastatit  —  FaymaU  of  moneji  i*  <£*- 
charge  of  an  untruna  bond  —  Submiuion  to  arbitratiou  —  fUceivimg  in  pofmtat 
bUli  of  exchange  —  Releate  or  eancdlation  of  bond  —  Componnding  of  attUm — 
Rdeanng  cause  of  action  aecnung  after  teM^Uor^t  death  —  Executor  takhg  n 
obligation  in  his  own  name,  for  a  debt  due  6y  simple  contract  —  Acts  op  vxgu- 
GENcx  AKD  CARELESS  ADMINISTRATION  —  Deluging  to  Commence  an  adkn  — 
Losing  chattels  —  Permitting  rent  to  run  in  arrear  —  Lending  money  on  per$omil 
seeuritg  —  Investment  of  assets  in  private  securities  —  Sales  at  an  imder  vahu— 
Perishable  goods  —  Acts  which  will  not  amount  to  a  detastavit^  Ci»i- 
pounding  of  action  —  Investment  or  loan  of  money  —  Conversion  of  goods  of  tet- 
tator  to  his  oum  use  —  Arrears  of  rent  on  a  lease  —  Insolvent  ddkor—  Goodt 
stolen  from  executor,  or  lost  by  casualty^  Rxspomsiriutibs  por  acts  of  raxxzes 

—  Agsvti  —  Co-executors  —  Executrix   and   husrand  or  executrix  — 
Executor  becoming  bankrupt  — Judgments  of  Lord  Bedesdale  in  Dojle  v.  Blske, 
and  of  Lord  Cottenham  tn  Qough  r.  Bond,  rw^pecting  the  liabiHties  ofexeaden 
for  the  loss  of  assets, 

12.  Executor  de  son  Tort,  pp.1867 — 1870. 

Defined^  What  will  be  such  ah  iMTBRPSRSircx  as  to  coiisrnnm  an  exscutoe 
DE  SON  tort  —  Cannot  retain  for  his  own  ddft  though  it  be  of  higher  degree— 
Acts  which  will  not  constitute  an  executor  de  son  tort  —  Protected 

PAYMENTS    BT    AN   EXECUTOR   DE    SON  TORT LeGAL    REMCIMKB    AGAINST    iX 

■ 

EXECUTOR  DE  SON  TORT. 

13*  Administrators,  pp.  1870 — 1882. 

I.  Appointment,  pp.  1870,  1871. 
II.  Administration  to  the  Husband,  pp.  1871,  1872. 

III.  Administration  to  the  next  op  Kin,  pp.  1872 — 1874. 

IV.  Administration  cum  Testambnto  annexo,  pp.  1874,  1875. 
V.  Adminutration  de  Bonis  non,  pp.  1875 — 1877. 

VI.  Administration  durante  minors  ^tate,  pp.  1877,  1878. 
VII.   Administration  pendente  Lite,  p.  1879. 
VII L  Administration  durante  Absentia,  pp.  1879,  1880. 
IX.  Administration  Bond,  pp.  1881,  1882. 

14..  Actions  by  Executors  and  Administrators,  pp.  1882 — 1888. 

Stat,  3^4  WUL  4,  c,  42.  s.  Q.-^AcHons  in  respect  of  the  realty^StaL  TWUl4,end 

I  Vict,  c,  26.  s,  6 Property  utidisposed  of  by  the  testator — Case  —  Injuriei  to 

leaseholds  —  Refusal  to  transfer  stock  —  Breach  of  promise  of  marriage  —  Agaiad 
sheriff  for  an  escape  —  Covenant  —  Debt  —  Repletin  —  Detinue  —  Eject- 
ment —  Deceit  —  Audita  querela  —  Troter  —  Personal  contracts  — 
Simple  contracts  —  When  executor  will  not  be  restrained  from  collecting  ddts  at 
the  instance  of  the  next  of  kin  —  Capacities  and  incapacities  op  exxcutoes  a 
CASES  OP  bankruptct  —  When  cause  op  action  has  accrvbd  aptee  testa- 
tor's DEATH  —  Effiect  of  referring  a  cause —  ARREvr  bt  bxbcuidr  —  Form  cf 
affidavit, 

15.  Actions  against  Executors  and  Administrators,  pp.  1888— 

1893. 

Generally —  Where  actions  against  testator  survive  against  executor — AeHtms 
which  cannot  be  maintained  against  executor —  Court  of  conscience'^  SbU.  B  ^4 
WUL  4,  c.  104.  —  Freehold  and  copyhold  estates  subject  to  payment  of  <^^7" 

For    WHAT    DEBT  answerable,  WHETHER  EXPRESSLY  NAMED  OR  NOT  —  LioMitf 

for  rent  —  Non  performance  of  contract —  Stat  3  §•  4  Will  4.  c.  42.  «.  2.— X«»- 
bility  for  torts  of  testator  —  What  is  considered  a  conversion  within  six  most^ 
before  testator*s  death  —  Foreign  attachment  —  Liabilities  por  ArrsEMTiccs 

—  What  not  a  waver  of  a  creditor's  right  to  sue  —  When  executors  reedss 

THEMSELVES  LIABLE  DE  BONIS  PROPRUS Stot.  29  Cor,  2.    C.  3.  S,  4.— HolJ>D»« 

EXECUTORS  TO  BAIL. 

16.  The  Declaration,  pp.  1893 — 1899. 

Venue— -Parties  to  sue  in  actions  bt  and  against  executors— DECMRAfioi* 
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SHODLn  txcHNicALtr  BE  JN  THK  DCTiinn  ONLY  — >  Character  in  which  eaueutort 
sue  not  considered  in  issue,  unless  specially  denied  —  Statement  of  letters  of  admin* 
istration  —  Joindsb.  op  counts  —  Statute  of  Limitations. 

17.  The  Pleadings,  pp,  1900— lOO*. 

Executor  can  pilead  any  matter^  which  his  testator  might  have  done  —  Executor  can 
plead  differently  —  Liability  to  real  and  not  personal  representatives  —  Non  as- 
sumpsit—  Set' off —  Tender'^  Ne  unques  executor —  When  letters  of  admin- 
istration   have    been   revoked  —  Puis   darrein    continuance  —  Bankruptcy  of 
executor  —  Plene  administraTit  —  Plene  administraTit  pneter  —  Rkplicatiok 

TAKING  JUDGMENT  OF   A88BTS  QUANDO,  &C. 

18.  Evidence,  pp.  1904^ — 1910. 

Proof  op  the  title  op  ixicutors  and  administrators—  Effect  of  probate  — 
J^^obate  stamp  —  Tettator^s  death  —  Plene  administraTit  —  DeTastavit  —  Dx- 
clarations  by  Testator  —  Declaration  of  representative  before  he  became  such 

—  Competency  op  witness  —  Uncertain  interest  —  Administrator  pendente  lite 
— Assignee-^  Stat.  7  Witt.  4.  and  1  Viet.  e.  26.  -^Creditor  of  the  estate^  De- 
visee—  Dower  (party  entitled  to)  —  Executor  —  51ta^  1  Viet.  c.  26.  ».  17.  — 
Heir  —  Legatee  releasing  his  interest  —  Legatee  claiming  an  undivided  interest 

—  Annuitants  —  Near*  of  kin  —  Specific  legatee —  Attesting  witness  beneficially 
interested-^  Stat.  7  Witt. 4.  ^  1  Viet.  c.  26.  s.  15.  —  Residuary  legatee. 

19.  Costs,  pp.  1910—1912. 


of  Chief  Justice  Tindal  in  Southgate  v.  Crowley  — ■  Stat.  3^4  Witt.  4. 
c.  42.  «4  SI.  —  Judgment  of  Chief  Justice  Tindal  in  Wilkinson  «.  Edwards  — 
Operation  ofstat.  S  ^  4  WilL  4.  c.  42.  confined  to  cases  where  executors  were  not 
liable  to  costs  under  stat.  23  Hen,  8.  e.  15.  ^-  What  is  requisite  to  exempt  <tn 
executor  from  costs  under  stat.  3  Sf  4  Witt.  4.  c.  42.  —  Time  of  applieation  for 
rdief — Costs  in  error  —  Non  payment  of  legacy  duties —  Order  to  refer  an  attOT" 
ney's  bUl  for  taxation — Middlesex  Court  of  Requests  Act — Restraining  an 
executor  from  suing  for  costs  of  an  attorney  due  to  his  testator  ^^  Levy  of  costs. 

20.  Judgment  —  Writ  of  Error  —  Certiorari — Scire  Facias  — 
Fieri  Facias,  pp.  1912 — 1915. 


].  Defined. 

An  executor,  ab  exequendo^  is  he,  to  whom  another  man  commits  by  will,  Defimio. 
the  execution  of  that  his  last  will  and  testament ;  and  his  office  is  either 
particular  or  universal. 

In  ordinary  cases  a  person  becomes  the  executor  of  a  will  by  being  so  Ordinary  mode 

nominated  and  appointed  by  the  testator ;  but  there  are  cases  in  which  a  *"  ^hich  a  per- 

son  becoran  ao 
person  may  become  an  executor  without  being  so  nominated  and  appointed,  executor. 

viz.  1st  By  being  directed  to  do  certain  acts,  which  properly  belong  to  the 
office  of  an  executor,  —  as  to  dispose  of  the  testators  property,  and  pay  his 
debts  and  legacies ;  and  in  such  cases  he  is  called  an  executor  according  to 
the  tenor  of  the  will,  and  will  have  probate  granted  to  him  accordingly.  2dly. 
By  necessary  implication,  as  where  A.  B.  is  appointed  executor  if  C.  D. 
should  refuse ;  in  which  case  it  is  implied,  that  C.  D.  may  take  upon  him- 
self the  office,  in  preference  to  A.  B.,  if  he  should  think  proper.  And,  Sdly. 
By  representation,  or  being  the  executor  of  a  deceased  person,  who  was 
the  executor  of  some  other  deceased  person  ;  in  which  case,  he  is  the  exe- 
cutor of  the  latter,  as  well  as  of  the  former.  But  where  there  are  several 
executors,  it  is  the  executor  of  the  survivor  only,  who  becomes  the  executor 
of  the  first  deceased ;  and  if  the  survivor  die  intestate,  the  chain  of  repre- 
sentation is  broken,  and  application  must  be  made,  if  needful,  to  the  proper 
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Defined. 

Executor  de 
<o»  tort. 


court,  to  grant  letters  of  administration  of  the  goods  of  the  first  deceased 
left  unad ministered. 

Another  way  in  which  a  person  may  become  an  executor,  is  by  inter- 
meddling, without  authority,  with  the  property  of  the  deceased ;  in  which 
case  he  becomes  what  is  called  an  executor  de  son  tort,  or  in  his  own  wrong ; 
and,  in  so  doing,  he  exposes  himself  to  the  liabilities  of  an  executor,  with 
regard  to  every  other  person  interested  in  the  affairs  of  the  deceased,  without 
obtaining  any  peculiar  advantage  for  himself. 
Where  a  will  It  sometimes  happens  that  a  will  contains  no  appointment  of  an  executor. 

*jointI^irt*of^  In  that  case,  the  residuary  legatee,  or  person  most  interested  in  the  estate  of 
aa  executor.  the  deceased,  may  obtain  from  the  ecclesiastical  court,  letters  of  adminis- 
tration, with  the  will  annexed,  giving  bond  to  the  court  for  the  due  execution 
of  the  office ;  and  every  such  administrator,  from  the  date  of  the  letters  of 
administration,  stands  in  the  same  situation  as  an  executor,  so  far  as  relates 
to  the  administration  of  the  testator's  own  estate,  though  it  is  otherwise 
as  regards  the  estates  of  any  other  persons  of  whom  the  deceased  was  the 
executor.  (1) 


Who  can  and 
cannot  be 
Executors. 

Corporations. 


2.  Who  can  and  cannot  3e  Executors. 


iNrANTS. 


Stat  38  Geo,  3. 
c.  87.  8.  6. 


As  a  general  principle,  all  persons  can  exercise  the  office  of  an  executor. 
Thus,  the  king  (2),  corporations  aggregate  (3),  and  all  corporations  who  can 
take  the  oath  of  an  executor  (4),  are  competent  to  be  executors. 

An  infant  (5)  may  be  an  executor,  or  a  child  in  ventre  sa  mere;  and  if 
the  mother  be  delivered  of  two  or  more  children  at  the  birth^  they  will  all 
be  entitled.  (6)  But  an  infant,  although  appointed,  is  by  stat.  38  Gea  5. 
c.  87.  s.  6.  disqualified  from  acting  until  the  age  of  twenty-one  years ;  and 
administration  cum  testamenio  annexe  will  be  granted  to  his  guardian,  or 
such  other  person  as  the  spiritual  court  think  fit,  until  such  infant  attain  the 
age  of  twenty-one.  If,  however,  there  be  several  executors,  those  who  are 
pf  full  age  may  execute  the  will.  (7) 
Fkus  Covirt.        a  feme  covert,  with  the  consent  of  her  husband,  may  be  an  executrix  (8); 

and  if  she  be  an  infant,  the  husband,  if  of  age,  and  assent,  can  have  execu- 
tion of  the  will.  (9) 

Neither  poverty,  insolvency  (10),  outlawry,  or  attainder,  are  disqualifi- 
cations,  because  executors  act   in  autre  droit.  (II)      But  the  court  of 


Insolvents, 
Outlaws,  &c. 


( 1 )  Hudson's  Guide,  5—10.  2d  ed.  The 
unprofessional  executor  vill  derive  practical 
information  for  the  performance  of  his  duties 
from  a  small  treatise  entitled,  "  The  Execu- 
tor's Guide,  by  J.  C.  Hudson,"  and  which, 
seemingly,  is  an  accurate  compilation. 

(2)  3  Bac.  Abr.  Executors  (A.  1.),  425. 
11  Vin.  Abr.  Executors,  54,  [B.].  4  Inst. 
335. 

(3)  1  Rol.  Abr.  Executors  (T.),  915. 
Swinb.  p.  V.  s.  1.  3  Bac.  Abr.  Executors 
(A.  2.), 425.  11  Vin.  Abr.  Executors,"  1 40. 
[T.].     1  Black.  Com.  28.  n. 

(4)  3  Bac.  Abr.  Executors  (A.  2.),  425. 

(5)  Went.  Off.  Ex.  390.  3  Bac.  Abr. 
Executors  (  A.  2. ),  425.    2  Black.  Com.  503. 


(6)  Godolph.  102.  3  Bac.  Abr.  Exe- 
cutors (A.  7.),  42a 

(7  )  Pigot  and  Gaseoigne*i  ease,  cit  Brownl. 
46.     Fox  V.  Tremain,  1  Mod.  47. 

(8)  3  Bac.  Abr.  Executors  (A.  7.).  i30. 
Went.  Off.  Ex.  362-  2  Black.  Com.  503.% 
§ed  vide  I  Fonblanque,  86. 

(9)  Went.  Off.  Ex.  S91,.*192. 

( 10)  3  Bac  Abr.  Executors  (A.  .S.),42fi. 
HiUs  V.  Af7fl»,  1  Salk.  36.  Rex  v.  Rmtt 
(Kii/.),lLd.Raym.S6l.  JFalMery.WooBMtom 
2  P.  Wms.  582.  3  ibid.  389.  a.  -^«*-  ^' 
Ves   4 

(11)  Went.  Off.  Ex.  35, 36.  3  Bac  Abr. 
Executors  (  A.  3. ),  426.     Ca  litt  1 28. 
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Chancery  will  restrain  an  insolvent  from  performing  the  duties  of  an  exe-   Who  can  and 
cutor,  and  appoint  a  receiver.  ( 1 )  E«c^o"^ 

An  alien  friend  may  be  an  executor  (2);  and  so  also  may  an  alien  enemy, 

who  came  here  with  a  safe  conduct,  or  is  commorant  here  by  the  king's 
license^  and  under  bis  protection,  although  he  came  without  a  safe  con- 
duct (3> 

If  there  be  several  executors,  the  interest  is  transmissible  to  the  executor  Where  there 
of  the  surviving  executor  only,  unless  he  die  intestate^  in  which  case  an  ad-  g"  **^J^'' 
ministrator  de  bonis  nan  must  be  appointed.  (4) 

Insane  persons,  idiots,  persons  born,  deaf  and  blind,  or  whose  intellects  Disquaufieb 
have  been  destroyed  by  age,  disease,  or  intemperance,  are  incapacitated  . 
from  being  executors.  (5)  and  Disease. 

Alienage^  with  relation  to  a  hostile  country^  accompanied  with  residence  Auens. 
abroad,  or  residence  here  without  the  king's  permission,  either  express  or 
implied,  is  also  a  speeies  of  disability.  (6) 

British  artificers  going  out  of  the  nation  to  exercise  or  teach  their  trades  Sut  5  Geo.  l. 
abroad,  or  exercising  their  trades  in  foreign  parts,  who  shall  not  return  ^''^'' 
within  six  months  next  after  due  warning  given  them,  are  by  stat.  5  Geo.  1.  j^.^,^ 
c.  27.  expressly  disqualified  from  acting  as  executors. 

A  person  excommunicated  may  be  appointed  an  executor.  (7)  Excommuni- 

By  Stat.  3  Jac.  1.  c.  5.  s.  22.  a  popish  recusant,  convicted  at  the  time  of  cated  persons, 
the  testator's  death,  is  incompetent  to  act  as  executor  or  administrator  (8)  r  ^**'-  ^^*?-  ^- 
—  and  by  stait  3  Car.  1.  c.  2.  s.  1.  if  any  person  send  another  abroad  to  be'  Popigh  recu- 
educated  in  the  popish  religion,  or  to  reside  in  any  religious  house  abroad'  sant. 
for  that  purpose,  or  contribute  to  his  maintenance  when  there,  both  the   Stot  s  Car.  1. 
sender  and  the  sent,  and  the  contributor^  are  subject  to  the  same  disability.  °'    '  ^'  ' 
But  by  Stat.  31  Geo.  3.  c.  32.  Roman  Catholics  who  make,  take,  and  subscribe  Stat  31  Geo.  s. 
the  declaration  of  their  religious  profession,  and  the  oath  of  allegiance  and  ^* 
abjuration  as  appointed  by  that  aet,  become  qualified  for  an  executorship. 

By  Stat.  .9  &  10  Will.  3.  c.  32.  persons  denying  the  Trinity,  or  asserting  Stac  9  &  lo 
that  there  are  more  Gods  than  one,  or  denying  the  Christian  religion  to  be  ^^^*  *•  ®*  ^^' 
true,  or  the  Holy  Scriptures  to  be  of  divine  authority,  are,  for  the  second 
offence,  disabled  from  being  executors;  —  but  stat.  53  Geov  3.  c.  160.  s.  2. 
repeals  the  statute,  so  far,  as  denying  the  Trinity. 

By  stats.  25  Car.  2.  c.  2.,  1  Geo.  1.  st.  ii.  c.  13.,  and  13  Will.  3.  c  6.(9),  Suts.25Car.2. 
persons  not  having  taken  certain  oaths,  and  complied  with  the  other  requi-  ^  .'.'  ^  j^"' 
sites  of  qualification  for  offices,  cannot  be  executoi's ;  —  but  an  act  of  indem-   and  13  Will.  3. 
nity  is  annually  passed  for  those,  who  have  so  omitted  to  qualify.  ®-  ^* 

( 1 )  Utterson  v.  Mair,  2  Ves.  jun.  95.    Seat  cutors  (  A.  4. ),  427.    Brocks  v.  Phillips,  Cro. 
T.  Beeher,  4  Priee,  846.  Eliz.  683.    Watford  v.  Afaskam,  Sir  F.  Moore, 

(2)  Went.    Off.    Ex.    35.      3   Bac.   Abr.  431.     Riehfeildy.  C/do/,  Carter,  49.     ViUa\, 
Executors  ( A.  4. ),  426.  Dimocky   Skin,  370.     Molloy,  lib.  iii.   c.  2. 

(3)  3  Bac.  Abr.  Executors  (A.  4.),  427.  s.  10.     Went.  Off.  Ex*  35, 36.     Anon.  Cro. 
Co.  Litt.  129.  (b.)    fVeUt  v.  mUianuy  I  Salk.  Eliz.  142. 

4G.     1  Ld.  Raym.  282.     1  Lutw.  34.  (7)  Stat.    53   Geo.,  3.   c.   127.  s.;  3.,  sed 

(4)  Went.  Off.  Ex.  215.  vifle  Went.  Off.  Ex.  38.  226.     3  Bac.  Abr. 

(5)  3  Bac.  Abr.  Executors  (A.  5.),  427.     Executors  (A.  4.),  427.      2   Burns*  Eccl. 

(6)  Wdla  T.  WiUiatM,  )  Ld.  Raym.  282.     Law,  222. 

Openhtimer  ▼.  Levy,  Str.  1082.     Brandon  v.  (8)  Hia  v.  Mill§,  Show.    29:J.     1 1  Vin. 

NesbiU,  6  T,  B.  23.     Brisiow  v.  Towers,  ibid.  Abr.  Executors,  142.  144.  [T.].     4  Black. 

35.     A  uniformity  of  decision  does  not  pre-  Com.  56.     Stat.  3  Jac.  1.  c  5.  k.  10.     30 

Tail  with  respect  to  the  principle  of  exclu-  Car.  2.  st.  ii.  e.  1. 

sion  of  alien  enemies.     3  Bac.  Abr.  Exe-  (9)  ^cd  t?u/e  stat.  9  Geo.  4.  c.i7. 

6  A   3 


1890 


EXECUTORS  AND  ADMINISTRATORS. 


ArrOIKTMSKT 
OF    EziCUTOB.8. 

Eiccuton  de» 
riTe  their  au- 
thority from 
the  will. 


Constructire 
Appointment. 


Absolute  ap- 
pointment. 


Qualified  ap- 
pointment. 


3.  Appointment  of  Executors. 

The  executor  exclusively  derives  his  authority  from  the  will ;  in  fiu^  to 
adopt  the  language  of  the  author  of  the  office  of  executor  (1),  <<  a  will  if  the 
only  bed,  where  an  executor  can  be  begotten  or  conceived." 

The  appointment  of  an  executor  may  be  either  express  or  implied ;  abso- 
lute or  qualified ;  exclusive^  or  in  common  with  others. 

He  may  be  expressly  nominated,  either  by  a  written,  or  by  a  nonca- 
pative  (2)  will. 

He  may  be  constructively  appointed  merely  by  the  testator's  reoomooend- 
ing  or  committing  to  him  the  charge  of  those  duties,  which  it  is  the  province 
of  an  executor  to  perform,  or  by  conferring  on  him  those  rights,  which 
property  belong  to  the  office,  or  by  any  other  means,  from  which  the  tatar 
tor's  intention  to  invest  him  with  that  character  may  be  distinctly  inferred;  as 
where  the  testator,  after  giving  various  legacies,  appointed  that^  his  debts 
and  legacies  being  paid,  his  wife  should  have  the  residue  of  his  goodi,  on 
condition,  that  she  gave  security  for  the  performance  of  his  will: — this  wu 
held  sufficient  to  make  her  executrix. 

Where  an  infant  was  nominated  executor,  and  A.  and  B.  overseers, 
with  this  condition,  that  they  should  have  the  rule  and  disposition  of  the 
testator's  effects,  and  should  pay  and  receive  debts  till  the  infant  came  of 
age,  they  were  held  to  be  executors  in  tlie  mean  time.  (3) 

But,  where  a  testator,  being  entitled  to  many  shares  in  the  Sun  Fire  Office 
and  in  the  mines  of  Scotland,  and  a  lease  for  years  of  a  coalmeter's  place, 
gave  the  same,  by  a  will  containing  no  appointment  of  an  executor,  to 
trustees  in  trust  for  his  daughter,  and  after  several  contingencies,  gave  the 
remainder  thereof  to  his  son,  and  if  he  should  die  in  his  minority  without 
issue,  gave  the  remainder  thereof  to  the  trustees  for  their  own  use,  and 
all  the  residue  of  his  estate  to  such  trustees,  to  pay  one  moiety  to  his 
daughter,  and  the  other  moiety  to  his  son : — Sir  George  Lee  held,  that  there 
were  no  words  in  this  will  that  made  the  trustees  executors ;  inasmuch,  as  they 
had  only  power  to  pay  what  was  vested  in  them  as  trustees  to  the  particular 
persons  for  whose  use  they  held  it,  but  had  not  a  general  power  to  receive 
and  pay  what  was  due  to  and  from  the  estate,  which  is  the  office  of  an 
executor.  (4) 

An  absolute  appointment  is,  when  he  is  constituted  certainly,  imme- 
diately, and  without  any  restriction  in  regard  to  the  testator's  effects,  or 
limitation  in  point  of  time. 

An  appointment  of  executors  may  be  qualified ;  as  where  A.  is  appointed 
executor,  on  condition  that  he  gives  security  to  pay  legacies,  or  generally  to 
perform  the  wilK  So  a  testator  may  make  A.  an  executor  in  respect  to  his 
plate  and  household  goods,  B.  in  respect  to  his  cattle,  C.  as  to  his  leasesi 


(l)p.3. 

(2)  Went  Off.  Ex.  20.  3  Bac.  Abr. 
Executors  (C.  1.),  450.  11  Vin.  Abr. 
Executors,  136.  [R.]. 

(3)  2  Black.  Com.  503.  Went  Off.  Ex. 
21,  22.  3  Bac.  Abr.  Executors (C.  l.),451. 
1 1  Vin.  Abr.  Executors,  I S6.  [  11.  ] .   Godolph. 


83.  Com.  Dig.  Administrator  (B.>  Cra> 
Eliz.  48.  Pickering  ▼.  7hwer$j  Ambl.  S«4. 
Svrinb.  p.  iv.  s.  4.,  vide  etiam  in  re  Frft  1 
Hagg.  80.     Tn  re  CWii^aii,  ibid.  548. 

(4)  Pickering  v.  7V»irer*,   2  C.  T.  Lee. 
401.     Ambl.  364. 
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and  D.  in  regard  to  his  debts ;  or  he  may  appoint  A.  an  execator  for  his  Appointmxv* 
effects  in  one  county,  and  B.  executor  for  his  effects  in  another ;  or  he  may  xkcdtors. 

divide  the  duty  when  his  property  is  in  various  countries.  (1) 

An  appointment  of  executor  may  be  limited  in  point  of  time^  inasmuch  as 
the  time  may  be  limited  when  the  person  appointed  shall  begio^  or  when  he 
shall  cease,,  to  be  executor.  (2) 

An  executor  may  be  appointed  exclusively :  he  may  also  be  nominated  JBxdusive,  or 
in  coqiunction  with  others ;  if  so,  then  in  the  eye  of  the  law,  all  the  executors  ^£^^4^°^***" 
are  considered  in  the  light  of  one  individual.  (S) 

Essential  distinctions  exist  between  the  office  of  coadjutcH*,  or  overseer,  Distinction  be- 
and  that  of  executor.    The  coadjutor,  or  overseer,  has  no  power  to  admi-  ^^^  *?® 
nister  or  intermeddle  otherwise  than  to  counsel,  persuade,  and  advise;  and  adjutor,opoTer- 
if  that  fail  to  rectify  negligence,  or  misearryings  in  the  executors,  he  may  seer,  and  that  of 
complain  to  the  spiritual  court,  and  his  charges  for  so  doing,  ought  to  be  ^^^     ^' 
allowed  out  of  the  testator's  estate*  (4)    If  A.  be  made  an  executor,  and  B. 
a  coadjutor,  without  more,  he  is  not  by  this  made  a  joint  executor  with 

A.  (5)  But  if  A.  be  made  executor,  and  the  testator  after  in  his  will 
expredseth,  that  B.  shall  administer  also  with  him,  and  in  aid  of  him,^  here 

B.  b  an  executor  as  well  as  A.,  and,  if  A.  refuse,  may  prove  the  will  alone 
as  executor.  (6)  Where  an  infant  was  made  an  executor,  and  A.  and  B.. 
overseers,  with  this  condition,  that  they  should  have  the  rule  and  disposition 
of  his  goods,  and  payment  and  receipt  of  debts  unto  the  full  age  of  the 
infant,  6y  this,  they  were  held  to  be  executors  in  the  mean  time.  (7)  And 
where  the  testator  named  his  wife  his  executrix,  and  A.  B.  to  assist  her,, 
it  was  held,  that  A.  B.  might  be  executor  according  to  the  tenor.  (8) 


4.  Acceptance  of  Executorship.  AcenTAifCEor 

The  office  of  executor  is  one,  which  a  person  eannot  be  compelled  to  „  ' 

*^  *^  Not  compui- 

uudertake.  sory. 

If  an  executor  appear,  and  take  the  usual  oath  before  the  surrogate,  he  When  an  ex- 
can  be  compelled  to  execute  the  duties  of  hb  office,  and  cannot  divest  him-  ^"^^J^"**!! 

«    *   ,  1  i-    \  divest  himself 

self  of  the  responsibilities.  (9)  of  the  responsi- 

The  acts  which  amount  to  an  administration  are  all  such,  as  indicate  an  bilities. 
intention  to  take  the  executorship  (10) ;  and  within  this  class,  all  such  acts  ^^  ^^^*^^ 

_  »^/  ijjix,,^  amount  to  an 

as  constitute  an  executor  de  son  tort  are  comprenended.  (11}  administration. 

If  an  executor  issue  an  advertisement,  calling  upon  persons  to  send  in 

their  accounts,  and  to  pay  him  all  money  due  to  the  testator's  estate,  he  being 

the  testator's  *<  executor  in  trust "(12);  or  if  an  executor  receive  debts  due 

(1)  Went.  Off.  Ex.29,  30.     3  Bac.  Abr.         (8)  PbwtU  v.  Stratford,  cit.  SPhill,  118. 
Executors  (C.  4.),  453.     11  Vin.  Abr.  Exe-     Williams  on  Executors,  175. 

cutors,  136.  [R.],  138,  139.  [S.].      Carte  r.  (9)  Swinb.  p.  vi.   s.  12.     Amm,  I  Vent. 

Carte,  3  Atk.l80.  Chethamy.  Audleg(Lord),  335.    11  Vin.  Abr.  Executors,  207.  [B.  a.]. 

4Ve8.  72.     In  veLightoth  I  Hagg  N.  R.  235.  (10)  3  Bac.  Abr.  £xecutoni(E.  10.),  469. 

(2)  Swinb.  p.  iv,  s.  17.  pi.  1.  4.  1  Rol.  Abr.  Executors  (B.),  917.     11  Vb, 

(3)  3  Bac.  Abr.  Executors  (C  4.)f  453.  Abr.  Executors,  205.  [B.a.]. 

Went.  Off.  Ex.  28,  29.  (11)3    Bac.    Abr.    Executors  (E.    10.), 

(4)  Went.  Off.  Ex.  21.  469.     1   Rol.  Abr.  Executors  (B.),    917, 

(5)  Bro.  Ex.  pi.  73.    Went  Off.  Ex.  21.  Swinb.  p.  vi.  s.  22.    Toller  on  Executors,  43, 
Godolph.  pt  ii.  c.  2.  s.  4.  (12)  Long  v.  Sgmee,  3  Hagg.  771.    1  Rol. 

(6)  Bro.  Ex.  pi.  73.     Went.  Off.  Ex.  21.  Abr.  Executors  (B.),  917.      11  Vin.  Abr. 

(7)  Went  Off.  Ex.  21.  Executors.  206.  [B.  a.]. 
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ACCXFTAKCE  OP 
EzXCUTOKSBir. 


Ads  which  do 
not  amount  to 
an  adminiatn- 
tion. 


The  adminis- 
trative  rights 
of  an  executor 
of  an  executor. 

Sut.  55  Geo.  3. 
c.  184.  8.37. 

Penalty  for 
ominion  to 
take  out  pro- 
bate. 


to  the  testator,  or  if  he  release  or  give  acquittances  for  such  debts,  it  vill 
amount  to  an  election  of  the  executorship.  (1 ) 

If  an  executor  have  refused  before  the  ordinary^  and  administration  hsUi 
been  granted  to  another,  yet  if  it  appear  he  had  previonsly  administered, 
and  thus  determined  his  election,  the  letters  of  administration  may  be 
revoked,  and  he  can  be  enforced  to  prove.  (2) 

But  if  an  executor  take  the  testator's  goods,  claiming  them  as  his  own 
private  property  (although  it  afterwards  appear  he  had  no  right,  since  sCieh 
claim  18  expressive  of  a  difierent  purpose  from  that  of  administering  as  exe- 
cutor) (3) ;  or  if  he  sequester  goods  in  the  character  of  a  commissary,— 
that  is  no  assent  to  the  executorship.  (4) 

Taking  the  oath  as  executor  is  not  such  an  intermeddling  as  to  preclude 
renunciation.  (5) 

**"  If  an  executor  of  an  executor  intermeddle  in  the  administration  of  the 
effects  of  the  first  testator,  he  cannot  refuse  the  administration  of  tbe 
goods  of  the  latter,  but  he  may  take  upon  him  the  latter,  and  refuse  the 
former."  <6) 

If  he  administer,  he  is  absolutely  bound  (7) ;  and  under  stat  55  Geo.  3. 
-c.  184.  s.  37.,  ^if  he  administer,  but  omit  to  take  probate  within  six  months 
after  the  death  of  the  deceased,  he  is  liable  to  the  penalty  of  100/.,  and  10 
per  cent*  on  the  duty. 


AiNUHCIATlON 

or  Executor- 
ship. 

Statu.  31  Hen. 
8.  c.  5.  and  53 
Gea  3.  c.  127. 

An  executor 
cannot  be  com- 
pelled to  as- 
sume the  office 
of  executor. 

Citation  by 
ordinary  to 
accept  or  reject 
the  office. 

An  executor 
cannot  in  part 
refuse. 


5.  Renunciation  of  Executorship. 

By  stats.  21  Hen.  8.  c.  5.  and  53  Geo.  3.  c  127.,  an  executor  being  a 
private  officer,  cannot  be  compelled,  and  may  decline  to  act  as  execator; 
but  such  renunciation  must  be  entered  and  recorded  in  the  spiritual  court 
before  the  ordinary,  a  mere  verbal  declaration  not  being  sufficient  (8) 
If  an  executor  send  a  letter  to  the  ordinary,  by  which  he  renounces,  it  will 
be  sufficient  (9) ;  and  the  refusal  to  take  the  oaths  of  office  amounts  to  a 
disclaimer.  {10) 

The  ordinary  can,  however,  summon  an  unwilling  executor  before  him, 
^^  to  the  intent  to  prove  or  refuse  the  testament,"  within  any  time,  which  he 
may  think  proper.  (11) 

An  executor  cannot  in  part  refuse ;  he  must  refuse  entirely,  or  not  at 
all  (12);  and  he  has  no  power  to  assign  the  office.  (13) 

If  there  be  several  executors,  they  must  all  duly  renounce,  before  tbe 
administration,  with  the  will  annexed,  can  be  granted  (14);  and  it  is  the 


(1 )  Pytt  T.  Fendall,  1  C.  T.  Lee,  553. 

(2)  Went  Off.  Ex.  92,  93. 

(3)  3  Bac.  Abr.  Executors  (£.  10.),  469. 

I  Ilol  Abr.  Executors  (B.),  917. 

(4)  1  Rol.    Abr.   Executors,    (B.),  917. 

I I  Vin.  Abr.  Executors,  206.  [B.  a.].    Toller 
on  Executors,  43. 

(5)  Williams  on  Executors,  204.  cit.  8 
Hagg.  216. 

(6)  Toucbst  by  Atherley,  464. 

(7)4  Bums' Eccl.  Law,  1 98.  Swinb.  p.  vi. 
s.  )2.  Wankford  v.  Wankford,  1  Salk.  301. 
304.  307. 

(8)  Went.  Off.  Ex.  38.     4  Burns*  Eccl. 


Law,  198.  Swinb.  p.  vL  S.12.  I  RoL  Abr. 
Executors  (C),  907.  S  Bac.  Abr.  Exe- 
cutors (E.  9.),  467,468. 

(9)  BToker  v.  Charter,  Cro.  Eli*.  9i 
Went  Off.  Ex.  88. 

(10)  4  Bums'  Eccl.  Law,  213.  Rti  ^ 
Raines,  I  Ld.  Raym.  363. 

(11)  Swinb.  p.  Ti.  s.  4.  Williams  on  Ei- 
ecutors,  199. 

(12)  11  Vin.  Abr.  Executors,  139.  [&]• 
Anon.  Brownl.  82.  Fooler  v.  Cooke,  1  Salk. 
297. 

(IS)  3  Bac.  Abr.  Executors  (E.  9.), 4^* 
(14)  1  Rol,  Abr.  Executors  (C.>  907v  j 
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practice  of  the  prerogative  office  of  Canterbury,  not  to  receive  the  renun-  RxKcnrciATioN 
elation  of  a  party,*  unless  it  be  accompanied  by  the  original  will  of  the  **'  Ex»coto». 
deceased,  probate  of  which,  it  purports  to  renounce.  (1 )  ' 

Where,  during  the  life  of  an  acting  executrix,  an  executor,  who  had  not  Interference  as 
proved,  interfered  in  the  disposition  of  the  testator's  property  as  her  friend  '  friend, 
and  agent,  he  was  held,  under  the  circumstances,  not  chargeable  as  executor 
or  trustee,  because  his  conduct  disclaimed  the  trust.  (2) 

If  a  party  renounce  in  person,  he  takes  an  oath,  that  he  has  not  inter-   Renouncing  in 
meddled  in  the  effects  of  the  deceased,  and  will  not  intermeddle  therein  with  pe»oi^  or  by 
any  view  of  defrauding  the  creditors.     But  he  may  renounce  by  proxy,  and 
then  the  oath  is  dispensed  with.  (3) 

If  some  of  them  renounce  before  the  ordinary,  and  the  rest  prove  the  When  an  ex- 
will,  the  renunciation  is  not  peremptory;  such  as  refused  may,  at^my  sub-  ec"tor after  re- 
sequent  time,  come  in  and  administer,  and  although  they  never  acted,  may  assume  the 
assume  the  execution  of  the  will  after  the  death  of  their  co-executors,  and  executorship, 
shall  be  preferred  before  any  executor  appointed  by  them.  (4)     And  if  ad- 
ministration be  committed  before  a  refusal  by  the  surviving  executor,  such 
adniinistration  will  be  void.  (5) 

After  refusal  and  administration  granted,  the  party  is  incapable  of  assum- 
ing, the  executorship  (6)  during  the  lifetime  of  such  administrator;  but, 
after  the  death  of  the  administrator,  the  executor  may  retract  his  renun- 
ciation, however  formally  made :  but  if  administration  be  committed  in  con- 
sequence merely  of  his  failure  to  appear  on  citation  by  the  ordinary  under  stat. 
21  Hen.  8.  c.  5.,  he  has  a  right,  at  any  future  time,  even  in  the  administrator's 
lifetime^  to  come  in  and  prove  the  will.  (7) 


''      6.  General  Rights,  Liabilities,  and  Incapacities  before  Ginicral' 

Probate.  .Rights.  Lia- 

BILITIXS,  AND 

The  interest  which  executors  have  in  the  property  of  the  deceased,  either  j^„q^^  pj^o- 

before  or  after  probate,  is  not  absolute ;  they  have  their  estate  as  such  in  bats. 

atUre  droits  merely  under  trust  to  be  applied  for  the  payment  of  the  debts  of  Interest  which 

the  testator,  and  other  legitimate  purposes.  (8)     But,  where  a  person  en-  ^^^^  .^^  ^j^^ 

titled  to  take  out  administration,  neglected  to  do  so,  and  remained  in  posses^  property  of  the 

sion  of  the  goods  for  twelve  years,  when  he  became  a  bankrupt,  it  was  held,  <*eceased. 
that  the  goods  passed  to  the  assignees  as  property  in  the  possession,  order, 
and  disposition  of  the  bankrupt,  with  the  consent  of  the  true  owner.  (9) 

An  executor,  before  the  will  is  authenticated  in  the  spiritual  court,  and  a  Acts  which 
copy  of  it  delivered  to  him,  certified  under  the  seal  of  the  ordinary,  may 


MAT  BX  PKR- 
rOBMED  BXrORE 

Pbobatb. 


(1)  In  re  Fenton,  3  Add.  35.     Williams  (5)    Wankfard  ▼.  Wankford,  1  Salk.  808» 
on  Ezecators,  206.  (6)  Swinb.    p.  vi.  s.    12.     3  Bae.    Abr. 

(2)  Stacey  v.  Elph,  1  Myl.  &  K.  195.  Executors  (£.  9.)»  468.    Went.  Off.  Ex.  87. 

(3)  Toller  on  Executors,  42.  498.                                     ^ 

(4)  Ibid.  44.     Middhton's  ctue,  5  Co.  28.  (7)  Went  Off.  Ex.  87.  498.     Com.  Dig. 
Hendoe^B  caae^  9  ibid.  36.  (b.)     Anon.  Dyer,  Administration  (B.  4.). 

160.  (b.)     Hotue  V.  Pttre  {LordT)^  1  Salk.  (8)  Pi'nc/um'c  com,  9  Co.  88.  (b.)     2  Inst 

311.      Mead  v.  Orrery  (Lord),  3  Atk.  239.  236.     Per  Ashhurst  J.  in  Farr  v.  Newman,  4 

Robinton  v.  PeU,  3  P.Wms.  251.,  vide  etiam  T.  R.  645. 

Rex  V.  Simpton  ( Knt.),  3  Burr.  1463.     1  W.  (9)  Fox  v.  Fisker,  3  B.  &  A.  185. 

Black.    456.     11  Vin.   Abr.  Executors  5S 

— €6.  [B.  2.]. 


1834  EXECUTORS  AND  ADMINISTRATORS. 

GiNKKAL  perform  almost  everj  act  incident  to  the  office,  beeauBe  the  interest  of  an 
RioBu,&c.  u-  ejtecutor  is  vested  on  the  death  of  the  testator  (1 );  and  the  probate  is  nerdj 
operative,  as  the  authenticated  evidence^  and  not  as  the  foundation  of  the 


Interest  of  ex-    executor's  title.    Hence  the  probate,  when  produced,  is  said  to  have  reUtioD 

r«Ih  rf*?h*o  "*"   ^  ^®  ^»«  ^^  ^«  testator's  death. 

testator.  If  an  exocutor  have  elected  to  administer,  he  may  also,  before  pro- 

If  an  executor    bate,  be  Sued  at  law  or  in  equitjr  by  the  deceased  creditora,  whose  righti 

adminirter  he     ^^^^  °^^  ^^  impeded  by  his  delay,  and  to  whom,  as  executor  de  jure  mde 

may  be  su^  at  factOf  he  has  made  himself  responsible.  (2) 

law  or  in  ^^  executor  can  maintain  actions  on  his  actual  possession^  as  trespsflii 

CO  Ul 'jf  • 

Can  maintain  detinue,  or  replevin  for  goods  or  cattle  of  the  testator,  taken  after  the  tes- 
actions  for  tator's  death  (3),  and  bring  trespass  or  trover  for  such  of  the  effects  as 
^uses  of  ao-      never  came  into  his  actual  possession,  taken  or  converted  after  the  teststor's 

tion,  which  r  » 

arose  aubse.        decease.  (4) 

quent  ^  tea-  n^  ^an  commence  actions  on  contracts,  either  actually  made  with  him 

Can  maintain  subsequent  tQ  that  event,  or  arising  by  legal  implication  ;  as  tissumptU  for 
actions  on  con-  the  goods  sold  by  him  (5),  or  for  money  due  to  the  testator,  recetved  hj 
^^^'  the  defendant  after  the  testator  s  death.  (6) 

Qtiare  impedit  If  an  exccutor  be  entitled  as  executor  to  the  next  presentation  to  a 
umed*^  ™*^'^'     living,  and  it  become  void,  he  or  his  grantee  may  maintain  a  quare  impedit 

for  it  before  probate.  (7) 

Where  reversion  for  years  is  vested  in  him  in  that  character,  he  ma? 
avow  without  probate  for  the  rent,  which  accrued  after  the  testator's  deatbi 
but  not  for  such,  as  accrued  before.  (8) 

An  executor  before  probate  can  give  directions  respecting  the  funeral; 
make  an  inventory ;  possess  himself  of  the  testator's  effects  (9) ;  enter  peace- 
ably into  the  house  of  the  heir,  take  specialties,  and  other  securities  for  the 
debts  due  to  the  deceased  (10),  or  remove  his  goods  (11);  he  can  paj  or 
take  releases  of  debts  owing  from  the  estate ;  receive  or  release  debts  wbick 
are  owing  to  it  (12);  sell,  give  away,  or  otherwise  dispose,  at  his  discretion, 
of  the  goods  and  chattels  of  the  testator  (13) ;  assent  to  or  pay  legacies  (H); 
enter  on  the  testator's  term  for  years  (15);  commence  actions  in  right  of  the 
testator,  as  for  trespass  committed,  or  goods  taken,  or  on  a  contract  made 
in  the  testator's  lifetime ;  although  he  cannot  declare  before  probate,  since, 
in  order  to  assert  such  claims  in  a  court  of  justice,  he  must  produce  the  copy 

(1)  Com.  Dig.  Administration  (B.  9.)-  of  action  arises  subsequent  to  theattachiog 
Flowd.  Com.  28a  Smith  ▼.  Milles,  1  T.  R.  of  the  plaintiff's  right,  he  need  not  describe 
480.  3  Hoc,  Abr.  Executors  (£.  14.),  477.  himself  as  executor.  Smith  v.  i9anv»f  ST. 
Went.    Off.   Ex.   192.  199.     11  Vin.  Abr.  B.  477. 

Executors, 202.  [A.  a.].    Wankford  v.  Wanh-        (7)  3  Bac.  Abr.  Executors  (E.  14.),  471^ 

ford,  1  Salk.  299.  Went.  Off.  Ex.  84.      Com.  Dig.   Ple«itf 

(2)  Com.    Dig.  Administration  (B.    9.).  (O.  14.).     SmithJey  v.  Chamdey,  Dyer,  \S5, 
Plowd.     Com.    280.    (b.)      11    ^Tm.    Abr.         (8)    Wdnhford  v.  Wcmhford,  I  Salt  302. 
Executors, 205.  [A.  a.  2.].  JDulwich  CoOege  v.  307.     BoUard  v.  Spauxr,  7  T.  R.  359. 
Jchn$on,  2  Vern.  49.   Went.  Off.  Ex.  81,82.         (9)  Com.   Dig.  Administration  (B.  9.)- 

(3)  1 1  Vin.  Abr.  Executors,  203.  [A.  a.].  Plowd.  Com.  280,     Smith  r.  Afi&f.  1  T.  B- 
Went.  Off.  Ex.  &1,  82.  480.     3  Bac.  Abr.  Executors  (E.  14),  478. 

(4)  3  Bac  AbF.  Executors  (£.  14.),  479.  Wankford  v.  Wankford,  I  Salk.  299. 
Frederieh  v.  Hook,  Carth.  154.  (10)  Went  Off.  Ex.  81. 

(5)  Went    Off.     Ex.    82,    83.       Anon,         (11)  Ibid.  82. 
Vent  109.     BoUard  v.  Speneer,  7  T.  R.  358.         (12)  Ibid, 
Harris  v.  Hanna,  C  T.  H.  204.       CockeriU        (13)  Ibid. 

V.  KynoBtm,  4  T.  R.  277.  (14)  Ibid.     11  Vin.  Abr.  Eiecut«s,804. 

(6)  NicoUu  V.  Kiiliffrew,  1  Ld.  Raym.  436.     [A.  a.]. 

Toller  on  Executors,  48.     When  the  cause        (15)  11  Vin.  Abr.  Executors,  209.  [Aa.j< 


EXECUTQES  AND  ADMINISTRATORS.  ^ 


1835 


of  the  willy  certified  under  seal!;  but  when  produced,  it  has  relation  to  the   Gsnse^l 
time  of  suing  out  the  writ  (1)     So,  if  in  the  same  right,  he  file  a  bill  in  f^^^^^^H; 

equity,  a  subsequent  probate  will  be  equally  available  (2) ;  and  it  is  suffi«   ' 

cient  if  it  be  obtained  at  any  time  before  the  hearing.  (3) 

If  an  executor  die  before  probate,  he  is  considei:jed  in  point  of  kw  as  Effect  of  ex- 
intestate  in  regard  to  the  executorship  (4),  although  he  have  made  a  will  f^"*°^'*  ^^^ 
and  appointed  executors,  and  although  he  die  after  taking  the  oath,  if  before 
the  passing  of  the  grant.  (5) 

If  A.  be  executor  for  a  certain  period,  and  6.  be  nominated  executor  for 
the  time  subsequent,  and  A.  prove  the  will  after  the  tenure  is  expired,  B. 
may  sue  without  another  probate.  (6) 

Although  an  executor  may  before  probate  arrest  a  debtor  to  the  estate,   The  acts  of  an 
and  shall  be  justified  in  that  act  by  the  relation  of  the  subsequent  grant  (7),  executor  before 
yet  such  relation  shall  not  prejudice  a  third  person ;  and  therefore,  where  the  prejudice  the 
debtor,  after  being  arrested  by  the  executors  before  probate  paid  a  debt  to  aets  of  a  third 
J.  S.,  and  continued  two  months  in  prison,  he  was  adjudged  not  to  be  a  P^*^"* 
bankrupt  from  the  time  of  the  arrest,  so  as  to  invalidate  that  payment  (8)  ; 
although  an  executor  may  before  probate,  by  assignment  of  a  term  for 
years,  or  other  chattel  of  a  testator,  or  by  an  assent  to  specific  legacy,  give 
a  valid  title  to  the  assignee  or  legatee,  yet,  if  it  be  necessary  to  support 
that  title  by  deducing  it  from  the  assignment  or  assent,  it  also  becomes 
requisite  to  shew  the  right  to  make  the  assignment  or  to  give  the  assent ; 
which  can  only  be  efiected  by  producing  the  probate,  or  other  evidence  of 
the  admission  of  the  will  in  the  spiritual  court  (9)    If  the  executor  died 
after  the  assignment  or  assent,  without  having  obtained  probate,  letters  of 
administration  cum  testamento  annexo  must  be  produced  instead. 

Where  an  executor  having  filed  a  bill  in  equity  before  probate,  a  plea 
that  he  had  not  proved  the  will  was  allowed,  the  hearing  of  the  plea  being 
considered  the  same  as  a  hearing  the  cause  upon  bill  and  answer.  (10) 


7.  Probate;  and  herein  of  Bona  Notabilia*  Provats;  and 

RXRIIK  OP 

The  jurisdiction  of  proving  wills  consequent  on  the  power  of  granting  ^^^  Nota- 
administrations,  regularly  belongs  to  the  bishop  of  the  diocese  (11),  or  the 


(1)  llVin.  Abn  Executors,  202.  [A.  a.]. 
Com.  Dig.  Administration  (B.  9.).  Went. 
Off.  Ex.  83.  n.  3  Bac.  Abr.  Executors 
(E.  14.),  478.     Harg.  Co.  Litt.  292.  (b.) 

(2)  Humphrey B  v.  Ingledon,  I  P.  Wms. 
752.     Humphreyt  v.  Htanphrtysj  3  ibid.  351. 

(3)  Fatten  v.  Pantoii,  1793,  cit  3  Bac. 
Abr.  Executors  (E.  14.),  478. 

(4)  Went.  Off.  Ex.  82.  n.  1 1  Yin.  Abr. 
Executors,  68.  [C.  2.],  90.  [K.  2.]. 

(5)  Toller  on  Executors,  48. 

(6)  Com.  Dig.  Administration  (B.  9.). 
11  Vin.  Abr.  Executors,  56.  [B.  2.]. 

(7)  Went  Off.  Ex.  82,  83.  n.  1  RoL 
Abr.  Executors  (A.),  917. 

(8)11  Yin.  Abr.  Executors,  204.  [A.  a.]. 
^  Bac.  Abr.  Executors  (E.  14.),  478.  Com. 
Dig.  Admuiistration  (B.  9.).  Dtincomi>  v. 
W€dter  (Kut.),  3  Lev.  57.      Skin,  22.  87. 


Cooke*s  Bank.  Laws,  4th  ed.  94.    Toller  on 
Executors,  46. 

(9)  Ptnney  ▼.  Pinnep,  8  B*  &  C.  335. 

(10)  Simotu  T.  Milman,  2  Sim.  241. 

(11)  Probate  is  sometimes  granted  by 
special  ordinaries :  thus,  a  peculiar  is  a  dis- 
trict  exempt  from  the  jurisdiction  of  the 
ordinary  of  the  diocese  in  which  it  lies,  and 
has  a  special  ordinary  of  its  own.  (2  Gibs. 
Cod.  978.  a.  (b.)  Avghtie  v.  AughHe,  1 
Phill.  201.  II.  (a.)  Denman  ▼.  Stephentotif  1 
Salk.  41.  Parham  v.  Tempfer,  8  Phill.  245.) 
In  such  districts,  such  special  ordinaries  have 
respectively  a  power,  even  of  common  right, 
to  grant  probate  of  the  testaments,  and  ad- 
ministration of  the  goods,  of.  those  who  die 
within  them,  leaving  no  bona  notabUia  out 
oTtheu:  limits.     (1  Salk.  42.  org,) 
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PrOBATB;    AMD 
UCRXXN  OP  Bo- 
VA  NOTABILIA. 

Jurisdiction  of 
grantiDg  pro- 
bate. 


Lords  of 
manors. 


Mayors  of 
boroughs. 


JSona  notabilia 
in  two  distinct 
dioceses. 


Canal  situated 
in  the  pro- 
vinces of  Can- 
terbury and 
York. 


It  will  be 
sumed,  that  the 
cause  of  action 
was  bonum  nota- 
bile  within  the 
letters  of  ad- 
ministration. 


metropolitan  of  the  province  in  which  the  parties  resided  at  the  time  of  their 
death.  (1 )  And  if  all  the  effects  at  the  time  of  the  testator*8  death  lie  within 
one  diocese,  the  executor  ought  regularly  to  appear  before  the  bishop,  or 
his  surrogate,  and  prove  the  will.  But,  if  a  testator  die  within  some  peca- 
liar  jurisdiction^  which  is  either  regal,  archiepiscopal,  episcopal,  or  archi- 
diaconal,  in  each  of  these  the  owner  hath  of  common  right  the  power  of 
granting  probate.  (2) 

Courts  baron  can  claim  by  prescription  to  have  the  probate  of  wills,  if 
they  have  exercised  the  privilege  from  time  immemorial,  and  have  always 
continued  that  usage.  (3)  And  by  custom,  abo,  the  probate  of  wills  of 
burgesses  belongs  to  the  mayors  of  some  boroughs  in  respect  of  lands 
devisable  within  the  same ;  yet,  as  to  personal  property,  the  will  must  be 
proved  before  the  ordinary.  (4) 

But  if  the  testator  have  left  bona  notabilioy  or  effects  to  the  value  esta- 
blished by  the  92d  canon  of  Jac  1.,  namely,  a  hundred  shillings  in  two  distinct 
dioceses,  or  in  several  peculiars  within  the  same  province,  then  the  will 
must  be  proved  before  the  metropolitan  by  way  of  special  prerogative  (5); 
whence  the  court  where  the  validity  of  such  wills  is  tried,  and  the  office 
where  they  are  registered,  are  called  the  prerogative  court  and  tiie  prerog- 
ative office  of  the  provinces  of  Canterbury  and  York.  (6)  So  if  there  be 
bona  notabilia  in  those  several  provinces,  the  archbishops  shall,  in  each  of 
them,  grant  a  probate  according  to  the  bona  notabilia  in  their  re8pecti?e 
provinces.  Each  of  them  hath  supreme  jurisdiction,  and  neither  can  act 
within  the  province  of  the  other.  (7)  If  there  be  bona  notabilia  in  different 
dioceses  of  one  province,  and  in  one  diocese  only  of  the  other,  in  respect 
to  the  former,  the  archbishop  shall  have  the  probate ;  in  respect  to  the 
latter,  the  particular  bishop.  (8) 

Where  a  canal  was  situated  in  the  provinces  of  Canterbury  and  York, 
but  the  office  for  transacting  the  business  of  the  canal  was  in  the  former 
province :  —  It  was  held  sufficient  to  prove  the  will  of  a  shareholder  in  the 
prerogative  court  of  Canterbury.  (9) 

A  plaintiff  sued  out  Irish  letters  of  administration,  to  which  the  de- 
fendant being  under  terms  to  plead  issuably,  pleaded  that  the  deceased 
was  an  inhabitant  and  commorant  of  the  city  of  Dublin,  and  died  possessed 
of  bona  Jiotabilia  within  the  diocese  of  London ;  the  court  held,  that  thej 
ought  to  assume,  that  the  cause  of  action,  was  bonum  notabile  within  the 
letters  of  administration,  where  the  contrary  was  not  alleged,  and  that  the  plea 
was  not  an  issuable  plea,  but  allowed  an  amendment,  to  the  effect,  that  the 
debt  was  bonum  notabile  in  London,  that  fact  being  verified  by  affidavit.  (10) 

If  the  testator,  not  in  itinere,  die  in  one  diocese,  not  having  any  goods 


(1)3  Bac.  Abr.  Executors  (E.  1.),  458. 
Com.  Dig.  Administration  (B.  6.). 

(2)  Denham  v.  Stephenson,  1  Salk.  40,  41. 
U  Vin.  Abr.  Executors,  77.  [G.]. 

(3)  3  Bac.  Abr.  Executors  (E.  6.),  464. 
Went  Off.  Ex.  97.  100.  Denham  ▼.  Ste- 
phensony  1  Salk.  41.  Atkins  v.  //t'/Z,  Cowp. 
286. 

(4)  3  Bac.  Abr.  Executors  (E.  7.),  464. 
Went.  Off.  Ex.  101,  102. 

(5)  2  Black.  Com.  509.  3  Bac.  Abr. 
Executors  (£.  3.),  460.  Com.  Dig.  Admi* 
nistration  (B.  3.).  Went.  Off.  Ex.  104, 107. 


1  Rol.  Abr.  Executors  (H,  I.),  909.  H 
Vin.  Abr.  Executors,  79,  80.  [H.],forf. 
1838. 

(6)  2  Black.  Com.  509.  11  Vin.  Abr. 
Executors.  55, 56,  [B.  2.]. 

(7)  3  Bac.  Abr.  Executors  (E.  S.),  46a 
Surston  ▼.  Ridley,  1  Salk.  39.  Shaw  t.  Skniffh- 
ton,  2  Lev.  86.  11  Vin.  Abr.  Executovi,  76. 
[G.].     Went.  Off.  Ex.  105,  106. 

(8)  Went  Off.  Ex.  105,  106. 

(9)  Smith  T.  Staffbrd,  2  WUs.  C,  C  166. 

(10)  HtUhwttiU  ▼.  Fhaire,  8  DowL  P.  C 
541. 
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there,  but  having  bona  notabilia  in  another  diocese,  the  archbishop  shall  P*obatk;  and 
X  ^i.         u  A    /t\  HEREIN  OF  Bo- 

grant  the  probate.  ( 1 )  ^^  Notabilia. 


If  the  goods  be  in  several  peculiars  of  a  bishop's  diocese,  in  that  case 


probate  shall  not  be  granted  by  him,  but  by  the  metropolitan,  inasmuch  as  ^^^^  p^„. 
peculiars  are  exempt  from  ordinary  jurisdiction.  (2)     But  where  the  tes-  lUrsofa 
tator  dies  possessed  of  goods  in  the  diocese  of  an  archbishop^  and  in  a  ^''^^^'P  *  °**^ 
peculiar  of  the  same  diocese,  there  must  be  several  probates:  the  arch- 
bishop  has  no  prerogative^  because  the  peculiar  was  derived  out  of  his 
episcopal  jurisdiction.  (3)   By  the  92d  canon  of  Jac.  1.,  goods  which  a  man 
has  with  him,  who  dies  in  itinerey  do  not  make  bona  notabilia  (4) ;  but  if  a 
man  have  two  houses  in  different  dioceses,  and  resides  chiefly  at  one,  but 
sometimes  goes  to  the  other,  and  being  there  for  a  day  or  two  dies,  leaving 
no  bona  notabilia  in  the  first  mentioned  house,  probate  will  be  granted  by 
the  bishop  of  the  diocese  in  which  the  testator  died,  for  he  was  commorant 
there,  and  not  there  as  a  traveller.  (5) 

Where  a  person,  whose  residence  and  property  were  in  the  diocese  of 
Gloucester,  went  on  temporary  business  to  Bristol,  and  in  the  way  met 
with  an  accident,  in  consequence  of  which  he  was  taken  to  the  Bristol  in- 
firmary, which  is  within  the  diocese  of  Bristol,  and  died  there  a  few  days 
after: — Itwasheld,  that  probate  from  the  bishop  of  Gloucester  was  regular; 
and  that  the  case  fell  within  the  principle  of  the  92d  canon  of  Jac.  1.,  viz.  that 
the  goods  which  a  party,  who  dies  in  itinere,  has  with  him  at  the  time  of  his 
death,  are  supposed  to  be,  for  the  purposes  of  the  jurisdiction  of  the  ordinary, 
in  the  place  where  he  is  domiciled,  notwithstanding  his  personal  absence.  (6) 

If  there  be  bona  notabilia  in  England  and  Ireland,  several  probates  shall  Bona  notabUia 
be  granted  by  the  archbishop  or  bishop  in  England,  and  the  archbishop  or  l"?"^^"*^ *°^ 
bishop  in  Ireland,  as  the  case  may  require.  (7)     The  probate  of  a  bishop's 
will,  although  he  had  goods  only  in  his  own  jurisdiction,  belongs  to  the 
archbishop  of  the  province.  (8)     If  the  testator  died  beyond  sea,  although  Testator  dying 
the  goods  be  in  one  diocese  only,  the  archbishop  is  to  grant  the  probate.  (9)  ^^^^   '^** 
If  the  probate  be  granted  by  a  bishop,  or  inferior  judge,  when  it  does  not  Void  and  void- 
belong  to  him,  it  is  void ;  but  if  it  be  granted  by  the  metropolitan  when  it  ■***«  probate, 
does  not  belong  to  him,  it  is  only  voidable,  and  is  of  force  till  reversed  by 
sentence,  because  he  has  jurisdiction  over  all  the  dioceses  within  his  pro- 
vince. (10) 

Respecting  the  value  of  which  the  goods  must  be,  to  be  treated  as  notabilia,  The  value  of 

(1)3   Bac.  Abr.  Executors  (E.  3.),  460.  Abr.  Executors  (E.  3.),  460,  461.     Went. 

1  Rol.  Abr.   Executors, ( I. )>  9^-     ^^  ^i"-  O^-  £'•  1^0.     11  Vin.  Abr.  Executors,  75. 

Abr.  Executors,  80.  [H.].  [G.],    80.  [H.J.      Gibs.    Cod.    472.      The 

(2)  1 1  Vin.  Abr.  Executors,  80.  [H.].  ordinary  may  either  exercise  his  jurisdiction 
Gibs.  Cod.  472.     Swinb.  p.  vi.  s.  11.  as  to  granting  probates  and  administration 

(3)  Gibs.  Cod.  472.  Price  v.  Simpson,  himself,  or  it  may  be  done  by  his  official ; 
Cro.  Eliz.  719.     1  Black.  Com.  380.  for  thg  act  in  no  way  concerns  him  in  his 

(4)  Went  Off.  Ex.  108.  spiritual  capacity,  but  is  a  mere  ministerial 

(5)  HiUiard  v.  Cox,  1  Salk.  37.  act.     3  Bac  Abr,  Executors  (E.  4.),  463. 

(6)  Doe  d.  AUen  v.  Ovens,  2  B.  &  Ad.  The  power  of  granting  probates  or  ad- 
423.  ministration,  is  annexed  to  the  person  of  the 

(7)  3  Bac.  Abr.  Executors  (E.  3.),  460.  ordinary,  and  is  not  local,  like  the  authority 
Daniel  v.  Luher,  Dyer,  305.  1  Rol.  Abr.  of  a  justice  of  the  peace.  Bamea  v.  Mor- 
Executors  (G.),  908.      Gibs.  Cod.  472.  dant  {Lord),  Noy,  112. 

(8)  3  Bac.  Abr.  Executors  (E.  3.),  461.  If  a  bishopric  be  vacant,  the  dean  and 
4  Inst.  335.  chapter  are  to  grant  probate  and  adminis- 

(9)  3  Bac.  Abr.  Executors  (E.  3.),  460.  tration.    1  Rol.  Abr.  Executors  (G.  2.),  908. 

1  Rot  Abr.  Executors  (G.),  908.  3  Bac.  Abr.  Executors  (E.  4.),  463.     Jenk.  < 

(10)  Toller  on  Executors,  52.     3  Bac.     5  Cent.  Cas.  23. 
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Probatr;  aitd 

HERBIN  OP  Bo- 
VA  NOTABILIA. 


which  goods 
must  be,  to  be 
treated  as  bona 
notabilia. 

Canon  92. 

All  chancellors, 
officials,  &c. 
shall  charge 
with  an  oath 
persons  cited  or 
coming  to  take 
probate,  &c. 
whether  the 
deceased  had 
goods,  &o.  out 
of  the  diocese 
in  which  he 
died,  to  the 
amount  of  5L 

If  such  persons 
shall  affirm  on 
oath  that  he 
had,  they  shall 
be  dismusecL 


Canon  93. 

No  judge  of 
prerogative 
shall  cite  any 
person  to  take 
probate,  &c. 
unless  the  de- 
ceased pos- 
sessed goods, 
&o.  in  some 
other  diocese 
or  dioceses,  &c 
than  that 
wherein  he 
died,  to  the 
value  of  5/. 


What  aek 


the  92d  canon  of  Jac.  K  (which  is  intituled,  <<  None  to  be  dted  into  dtven 

courts  for  probate  of  the  same  will "),  after  reciting  that,  **  forasmneh  as  many 

heretofore  have  been  by  apparitow  both  of  inferior  courts,  or  of  the  courts 

of  archbishop's  pre rogativci  much  distracted  and  diversely  summoned  for 

probates  of  wills,  or  to  take  administrations  of  the  goods  of  penom 

dying  intestate,  and  are  thereby  vexed,*'  constitutes  and  appoints, "« that  aU 

chancellons  commissaries,  or  officials,  or  any  other  exercbing  ecdenastical 

jurisdiction  whatsoever,  shall,  at  the  first,  charge  with  an  oath  all  penoos 

called,  or  voluntarily  appearing  before  them,  for  the  piobate  of  any  will  or 

the  administration  of  any  goods,  whether  they  know  or  (moved  by  any 

special  induceAient)  do  firmly  believe   that  the  party  deceased  (whoae 

testament  or  goods  depend  now  in  question),  had  at  the  time  of  his  or  ber 

death  any  goods  or  good  debts  in  any  other  diocese  or  peculiar  jurisdietion 

within  that  province,  than  in  that  wherein  the  said  party  died,  amounting  to 

the  value  of  5L    And  if  the  said  person  cited  or  voluntarily  appearing  before 

him,  shall  upon  his  oath  affirm,  that  he  knoweth,  or  (as  aforesaid)  firmif 

bdieveth,  that  the  said  party  deceased  had  goods  or  good  debts  in  aoy 

other  diocese  or  dioceses,  or  peculiar  jurisdiction  within  the  said  province, 

to  the  value  aforesaid,  and  particularly  specify  and  declare  the  same,  then 

shall  he  presently  dismiss  him,  not  presuming  to  intermeddle  with  the 

probate  of  the  said  will,  or  to  grant  administraidon  of  the  goods  of  the 

party  so  dying  intestate." 

And  by  the  93d  canon  of  Jac  I.  (which  is  headed,  "  The  rate  of  Urn 
noiabilia  liable  to  the  prerogative  court "),  «  No  judge  of  the  archbishop's 
prerogative  shall  henceforward  cite,  or  cause  to  be  cited  ex  offiehj  aoj 
person  whatsoever  to  any  of  the  aforesaid  intents  (namely,  for  the  pro- 
bate of  wills  or  grant  of  administrations),  unless  he  have  knowledge,  that 
the  party  deceased  was,  at  the  time  of  his  death,  possessed  of  goods  and 
chattel  in  some  other  diocese  or  dioceses,  or  peculiar  jurisdiction  within 
that  province,  than  in  that  wherein  he  died,  amounting  to  the  value  of  A 
at  the  least ;  decreeing  and  declaring,  that  whoso  hath  not  goods  to  the 
said  sum  or  value,  shall  not  be  accounted  to  have  hona  notabUitu  Always 
provided,  that  this  clause  here,  and  in  the  former  constitution  mentioned, 
shall  not  prejudice  those  dioceses,  where,  by  composition  (I )  or  custom,  him 
notabilia  are  rated  at  a  greater  sum."  (2) 

It  is  not  requisite,  that  the  deceased  should  have  left  effects  to  the  value 
of  51.  in  ewsh  of  the  several  dioceses  where  they  are  dispersed ;  if  there  be 
effects  in  any  diocese,  other  than  that  in  which  he  died,  to  the  amount  of  5i, 
they  constitute  hoTia  notabilia.  (3)  But  if  the  goods  in  the  diocese  where  he 
died  be  of  the  value  of  10/.  or  upwards,  and  he  have  not  left  goods  amounting 
to  5L  in  another  diocese,  they  shall  not  be  denominated  bona  noiabiUa.  (4) 
If  goods  be  left  in  two  dioceses  to  the  amount  of  5/.  in  the  whole,  they 
shall  be  bona  notabilia^  and  consequently  subject  to  the  archbishop's  juris- 
diction (5),  for  in  that  case  neither  of  the  bishops  has  an  exclusive  authority. 
Bona  notabilia  may  consist  of  goods  to  the  value  of  5iL  in  one  diocese^ 


(1 )  In  London  the  composition  amounts 
to  10/.     Went.  Off.  Ex.  105. 

(2)  These  canons  do  not  bind  the  laity 
propria^  vigore,  not  having  been  confirmed 
by  parliament ;  but  are  prescriptions  to  the 
ecclesiastical  courts. 


(3)  Toller  on  Executors,  53. 

(4)  Ibid. 

(5)  4  Bums'.  Eccl.   I^w,  189. 
Abr.  Executors  (G.),  908,  909. 


1  RoL 


EXECUTORS  AND  ADMINISTRATORS.  1839 

and  a  lease  or  term  for  years  of  that  value  ia  another  in  which  the  lands  Paobatb  ;  and 

lie(l^;  debts  due  to  the  deceased,  however  difficult  to  be  collected,  or  "'"w^iur 

however  desperate  (2) ;  and,  a  debt  due  from  the  king,  for  which  there  

is  no  remedy  but  by  petition.  (3)  considemd 

Where  it  appeared  that  the  deceased,  in  his  lifetime,  had  s6\d  an  estate,  ^^^^^ 

and  had  a  ciaim  on  that  account  against  the  purchaser  for  a  sum  exceeding  ciai^  \^y  ven- 

5Lf  Sir  John  Nicholl  held  this  sufficient  evidence  of  bona  notabilia  to  dor  against 
warrant  the  courts  compelling  a  party  who  held  the  will  to  give  it  up, 
although  it  was  objected  by  him,  that  the  testator  had  assigned  over  the 
estate  to  trustees  for  the  benefit  of  his  creditors  previous  to  the  sale,  and 
could  therefore  have  no  just  demand  against  the  purchaser.  (4) 

If  there  be  a  bond  in  the  penalty  of  5L  to  secure  the  payment  of  a  less  sum,  Forfeited  bond. 
and  the  same  be  forfeited,  it  cannot  be  classed  among  bona  notabilia.  (5) 

Nor  will  lands  devised  to  executors  for  payment  of  debts  aad  legacies^  Devised  lands 

although  they  become  assets,  be  considered  as  such  goods.  (6)  debte!^"*°* 

But  a  distinction  exists  between  debts  by  specialty  and  debts  by  simple  jy^^  ^^  ^^ 

contract.    It  regards  debts  by  specialty,  as  the  deceased's  goods  in  that  cialty,  and 

diocese,  where  the  securities  are  found  at  the  time  of  his  death,  although  ^^^  ^J  simple 

contract* 
they  were  entered  into  in  another,  or  the  debtor  or  creditor,  at  the  time 

when  they  were  executed,  lived  in  a  different  diocese.  (7)  But  debts  by 
simple  contract  follow  the  person  of  the  debtor,  and  therefore  are  esteemed 
the  deceased's  effects  in  that  diocese  where  the  debtor  resided  at  the  cre- 
ditor's death.  (8)  On  this  principle  it  hath  been  holden,  that  a  judgment 
obtained  in  one  of  the.  courts  at  Westminster,  although  in  an  action  laid  in 
Dorsetshire,  made  bona  notabilia^  because  the  record  was  at  Westminster ; 
but  that  a  debt  on  a  bill  of  exchange  followed  the  person  of  the  debtor.  (9) 

An  annuity  out  of  a  parsonage  shall  be  reputed  to  be  property  in  the  Annuity. 
diocese  where  the  parsonage  lies  (10);  and  leases  for  years  where  the 
land  lies,  not  where  the  lease  is  merely  found.  (11) 

Debts  on  recogpiisances,  statutes,  or  judgments,  shall  be  bona  notabiliay  Judgments,  &c. 
where  they  were  acknowledged  or  given.  (12) 

And  by  stat  4  Anne^  c  16.  s.  26.  salary,  wages,  or  pay,  due  to  per«  Stat.  4  Anne, 
sons  for  work  in  any  of  her  majesty's  yards  or  docks,  shall  not  be  taken  or  ^       *'  ^^* 
deemed  to  be  bona  notabUia^  whereby  to  found  the  jurisdiction  of  the  pre-  ^!^^^1 
rogative  courts. 

But  to  obtain  an  order  of  the  court  of  Chancery  for  the  payment  of  Payment  of 
money  out  of  court,  however  small  the  amount,  a  prerogative  probate  is  ^^  ^" 
held  to  be  indispensable.  (13) 

(1)3  Bao.  Abr.  Executors  (£.1.),  461.  Executors  ( H. ),  909.     Touchst.  by  Ather- 

Com.  Dig.  Administration  (B.  4.).  ley,  462. 

(2)  Ibid.  (8)  3  Bac.  Abr.  Executors  (E.  2.),  461, 

(3)  Went  Off.  Ex.  108.     11  Vin.  Abr.  462.     Went.  Off.  Ex.  109. 

Executors,  80.  [H.].  (9)   Gold  v.  Strode,  Carth.  149.     Denham 

(4)  CoaUt  y.  Brown,  1  Add.  345.  n.  (a.)  v.  Stephenson,  1  Salk.  40.  Adam$  v.  Savage, 
As  to  whether  naked  trusts  create  h*ma  nota-  2  Ld.  Raym.  854.  1 1  Vin.  Abr.  Executors, 
biUa  vide  Crouley  v.  Sudbury  (  Archdeacon  of  ),  77.  [  G.  ],  80.  [  H.]. 

3  Hagg.  201.     Williamson  Executors, 4 12.  (10)  Com.  Dig.  Administration  (B.  4.). 

(5)  Went.  Off.  Ex.  10$.  Stat  4  Anne,  Daniei  t.  Luker,  Dyer,  305.  n.  11  Vin. 
e.  16.  s.  13.  Mn,  Executors,  80.  [A.!. 

(6)  3  Bac.  Abr.  Executors  (E.  1.),  461.  (11)  Com.  Dig.  Admmistration  (B.  4.). 
Went  Off.   Ex.  108,  109.     11   Vin.  Abr.  (12)  Ibid.  Z)anie/v.  XuAer,  Dyer,  305.  a. 
Executors,  80.  [H.],  vide  post,  1889.  (13)  Neumum  ▼.  Hodgson,   7   Ves.  409. 

(7)  3  Bac.  Abr.  Executors  (E.  1.),  461.  Humtas  ▼.  Davtes,  12  ibid.  417.  Toller  on 
Went  Off.  Ex.  108,   109.      1   Rol.  Abr.     Executors,  SS, 
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8.  Interest  which   Executors    or   Administrators  take  after 

Probate. 

The  interest  of  an  executor  in  the  estate  of  the  deceased  vests  from  the 
instant  of  the  testator's  death.  (1) 

Generally,  an  administrator  cannot  act  until  the  letters  of  administratioD 
are  issued ;  thus,  a  release  by  an  administrator  before  letters  of  administratioD, 
is  not  binding :  and  an  assignment  of  a  term  of  years,  or  a  surrender  of  a 
leasehold  interest^  are  of  no  validity.  (2) 

Though  an  administrator  derives  his  right  from  the  letter  of  adminis- 
tration, yet,  for  some  purposes,  his  interest  relates  back  to  the  death  of  the 
intestate :  thus,  he  may  have  an  action  of  trespass  or  trover  for  the  goods  of 
the  intestate,  taken  by  one,  before  the  letters  be  granted  to  him.  (S)  If  i 
man  take  the  goods  of  the  intestate  as  executor  de  son  Unt  and  sell  them, 
and  afterwards  obtain  letters  of  administration,  it  seems  the  sale  is  good.  (4) 
So  he  may  bring  actions  in  respect  of  matters  affecting  leaseholds  sab- 
sequent  to  the  death  of  the  intestate,  and  he  will  be  liable  to  account  for 
the  rents  and  profits  from  that  period  (5) ;  and  in  ejectment  by  an  adminis- 
trator, the  demise  may  be  laid  on  a  day  after  the  intestate's  death,  but 
before  administration  granted. 

By  Stat  S  &  4  Will.  4.  c.  27*  s.  6.  ^  an  administrator  claiming  the  estate 
or  interest  of  the  deceased  person,  of  whose  chattels  he  shall  be  appointed 
administrator,  shall  be  deemed  to  claim,  as  if  there  had  been  'no  interral  of 
time  between  the  death  of  such  deceased  person  and  the  grant  of  the  letten 
of  administration." 

All  movable  goods,  though  in  different  and  distant  places  from  the 
executor,  vest  in  the  executor  in  possession,  upon  the  testator's  death  (6); 
for  it  is  a  rule  of  iaw,  that  the  property  of  personal  chattels  draws  to  it  the 
possession.  (7)  But  it  is  otherwise  of  things  immovable,  as  leases  for  jean 
of  land  or  houses ;  for  of  these  the  executor  or  administrator  is  not  deemed 
to  be  in  possession  before  entry.  (8)  So  of  leases  for  years  of  a  rectorj, 
consisting  of  glebe  land  and  tithes  for  years,  it  may  be  doubtful  if  actoai 
possession  can  be  acquired  without  actual  entry  into  the  glebe  land  (9); 
but  in  case  of  a  lease  for  years  of  tithes  only,  the  executor,  though  in 
never  so  remote  a  place,  shall  instantly^  upon  the  setting  out  thereof,  be 
in  actual  possession  to  maintain  an  action  of  trespass  for  taking  them 
away.  (10)  ', 

An  executor  or  administrator  has  his  estate  as  such,  in  aviirt  droit  merely, 
viz.  as  the  minister  or  dispenser  of  the  goods  of  the  dead  (11);  in  fact,  u 


(1)  Com.  Dig.  Administration  (B.  10.). 
WboUey  V.  Clark,  5  B.  &  A.  745,  746. 

(2)  Harrison's    ease,  5  Co.  28.    (b.)     3 
Preston  on  Ahst.  146. 

(3)  Anon,  Comb.  451.     2  Rol.  Abr.  Re- 
lation (A.),  399.  « 

(4)  Kenrick  v.  Burgess^  Sir  F.  Moore,  1 26., 
vide  etiam  Whitehall  v.  Squirt^  1  Salk.  295. 

(5)  Rex  V.  Hortley  (Inhab.  of),  8  East, 
410. 


(6)  Went.  Off.  Ex.  228.     11  Vin.  Abr. 
Executors,  240.  [G.  a.  2.]. 

(7)  2  Saund.  47.  (a.)  n.  1.  to  ffWfrahm 
V.  Snow, 

(8)  Went  Off.  Ex.  228. 

(9)  Ibid.  229.'   11  Vin.  Abr.  Executoi^ 
240.  [G.  a.  2.]. 

(10)  Ibid. 

(11)  Pinchon'fcase,  9  Co.  88.  (b.)  Slwt. 
236. 
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observed  by  Mr.  Justice  Ashhurst  (1),  "An  execator  has  the  property  only  IvTEKtn 
under  a  trust  to  apply  it  for  payment  of  the  testator's  debts,  and  such  tom^oJad^''" 
other  purposes  as  he  ought  to  fulfil  in  the  course  of  his  office  as  executor."  MiKm&ATOBs 
Therefore,  the  goods  of  a  deceased  are  not  forfeited  by  attainder  of  the  ^"^'  ^"" 
executor  (2),  neither  are  they  applicable  to  the  debts  which  the  executor 


owes  the  crown  (8) ;  and  if  the  executor  become  bankrupt,  the  goods  of  the  Testator's  pro- 
testator,  if  distinguishable,  do  not  pass.  (4)  ^"^  ^^'/;*;- 

If  the  testator  were  a  lessee  for  years,  and  the  lease  contained  a  proviso,  tainder  of  ex- 
that  "  if  the  lessee  or  his  executors,  administrators,  or  assigns,  shall  become  ^"^o^- 
bankrupt,  the  lease  shall  become  void,"  the  bankruptcy  of  the  executor  will  Bankruptcy  of 
operate  as  a  forfeiture  of  the  lease,  notwithstanding  the  lease  itself  does  not  ^^^u^''- 
pass  to  his  assignees ;  because,  as  observed  by  Mr.  Baron  Alderson,  <<  words 
are  to  receive  their  natural  meaning,  unless  some  strong  reason  can  be 
shewn  to  give  them  another  sense."  (5) 

The  goods  of  a  testator  in  the  hands  of  his  executor  cannot  be  seized  in  ex-  Goods  of  tes- 
ecution  of  a  judgment  against  the  executor  in  his  own  right  (6) ; — and  so  if  **f<M' cannot  be 
an  executor  die  indebted,  leaving  to  his  executor  goods,  which  he  had  as  ex-  eution  of  a 
ecutor,  these  are  not  assets  liable  to  the  payment  of  his  debts,  but  only  for  judgment, 
the  payment  of  the  first  testator's  debts  oriegacies.  (7)  executor  in  his 

But  where  an  executrix  used  the  goods  of  her  testator  as  her  own,  and  after-  own  right 
wards  nuirried,  and  then  treated  them  as  the  property  of  her  husband,  it  was  Executrix 
held,  that  she  could  not  be  allowed  to  object  to  their  being  taken  in  execution  g^^^  of  her 
for  her  husband's  debt ;  for  where  an  executrix  or  her  husband  have  converted  testator  as  her 
the  goods,  neither  of. them  can  take  advantage  of  their  own  wrong,  and  say,  ^^'^ 
as  against  the  creditors  of  the  husband,  that  they  are  not  his  property.  (8) 

But,  where  the  goods  of  an  intestate  had  been  taken  possession  of^  and 
used  by  an  administrator  in  the  house  of  the  intestate  for  three  months 
after  the  death  of  the  intestate,  Lord  Tenterden  held,  that  they  could  not 
be  taken  in  execution  for  the  administrator's  own  debt,  the  time  in  that 
case,  not  being  sufficient,  to  make  the  goods  the  administrator's  property.  (9) 

Where  P.  by  his  will  directed,  that  his  debts  and  funeral  expenses  should  Where  ex- 
be  paid  by  his  executor  thereinafter  named  ;  and,  after  giving  two  life  an-  «cutor  ukes  an 

estate  in  lee 

nuities  of  2/.  lOf  •  each,  and  a  bequest  of  5s.  to  J.  P.  his  heir  at  law,  ap- 
pointed W.  P.  sole  executor  of  his  houses  and  land  situate  at  F.,  it  was 
held,  that  the  houses  and  land  at  F.  passed  to  W.  P.,  and  that  he  took  an 
estate  in  fee.  (10) 

Where,  by  a  will  apparently  drawn  by  an  illiterate  person,  the  testator 
bequeathed  to  his  wife,  her  heirs  and  assigns  for  ever,  all  the  residue  of  his 
goods,  chattels,  and  personal  estate ;  and  likewise  made  her  full  and  sole 
executrix  of  the  freehold  house  situate  in,  &c. ;  no  other  person  or  pro- 
perty being  specified  in  the  will,  nor  any  executor  appointed,  except  as 
above :  —  It  was  held,  that  the  wife  took  a  fee  in  the  house.  (11) 

(1)  Farr  v,  Newman,  4  T.  R.  645.  (6)  Farr  v.  Newman,  4  T.  R.  621. 

(2)  1  Hale*8  P.  C.  251.    Smith  v  Wheeler,  (7)  Went  Off.  £x.   194.      Williams  on 
FreeixL  10.  Executors,  499. 

(3)  Went.  Off  Ex.  194.  (8)  Quiek  ▼.   Stainee  {Knt.),  1  B.  &  P. 

(4)  Ludhw  ▼.  Browning,  11  Mod.  138.  293.,  vide  GaekeUv.  MareKaU,  1  M.  &  Hob. 
Exp.  EttiB,  I  Atk.  101.     Exp.  Mareh,  ibid.  1S2. 

J 59.      Finer  ▼.  Caddl,  3  Esp.  N.  P.C.  88.  (9)  GasMlr.  Marehaff,  1  M.  &  Rob.  132. 

SerU  ▼.  Bradihaw,  2  C.  &  M.  148.  (10)  Doe  d.  Fratty,  Pratt,  6  A.  & E.  180. 

(5)  Doe  d.  Bridgman  v.  David,  1  C.  M.  (11)  Doe  d.  Hickman  ▼.  Hadewood,  ibid. 
&R.405.  167. 
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Wkere  freehold  hnde  were  devised  to  teetalor'^  wife  during  her  Kfe^  md 
after  her  deeeaie  **  m j  will  i8»  that  m j  said  freehold  shall  be  then  sold  \fj 
mj  execntors  in  trust''  (parties  before  named))  ^  and  all  the  money  to  be 
equaOj  divided  between  all  my  children  or  their  heirs"  ^by  mj  ssid  o- 
ecutors  t"  — ^It  was  held,  that  the  executors  took  a  power»  not  a  kgsl  eskal^ 
because  the  testator  merely  devised  in  substance^  that  the  lands  should  be 
sold  by  the  executors.  (1) 

By  Stat  11  Geo.  4.  and  1  WilL4.  c.40.,  when  any  person  shaM  die  (after 
September  1st,  1830),  having  by  his  will,  or  any  codicil  thereto,  appoiited 
executors,  such  executors  shall  be  deemed  by  courts  of  equity  to  be  trustea 
for  the  persons  (if  any)  who  would  be  entitled  to  ike  estate  under  the  Sti^ 
tute  of  Distributions,  in  req>ect  of  any  residue  not  exprensly  disposed  o( 
unless  it  shall  iq>pear  by  the  will,  or  any  codicil  thereto,  that  the  exeeatsn 
were  intended  to  take  such  residue  beneficially ;  bat  the  rights  of  the  a- 
ectttors  will  not  be  affected,  where  there  is  not  any  person  entitled  to  tlie 
residue  under  the  Statute  of  Distributions. 

Generally  speaking,  it  is  difficult  to  ascertain,  where  the  character  of 
executor  or  admimstrator  ceases,  and  the  ownership,  independent  of  tbtt 
character,  commences.  Every  case  must  depend  on  its  own  eireunistSBoeft 
This  only  is  certain,  that  when  the  executor  or  administrator  ceases  to  hM 
the  estate  in  that  character,  he  will  hold  the  same  in  his  own  right,  aid  k 
will  be  subject  to  merger.  (2) 

Respecting  the  doctrine  of  merger,  it  has  been  laid  down,  timt  with 
respect  to  land,  no  merger  can  take  place  of  the  estate  hdd  by  a  man  ai 
executor,  in  that,  which  he  holds  in  his  own  right.  (S) 

But  it  seems,  that  where  either  of  the  two  estates  is  an  accession  to  the 
other  by  aet  of  lawy  there  will  not  be  any  merger ;  but  that  where  the  ae- 
cession  is  by  the  act  oftkepcerty^  the  less  estate  will  merge.  (4) 

Thus,  if  tenant  for  years  die,  having  made  him  who  has  the  leveraioii  ia 
fee  his  executor,  whereby  the  term  for  years  vests  also  in  him ;  or  if  the  leeiee 
make  the  lessor  his  executor  (5),  the  term  will  not  merge  (6),  because  the 
accession  of  the  estate  for  years,  is  by  the  act  of  law.  But  if  an  exeeator 
or  administrator  have  a  term  for  years  in  right  of  the  deoeased,  and  purdum 
the  reversion,  the  exemption  will  not  prevail,  but  the  term  will  merge,  be- 
cause the  reversion  is  acquired  by  the  absolute  act  of  the  party. 

An  executor  cannot  bequeath  the  goods  of  his  testator  to  a  legatee  (7); 
but,  generally  speaking,  an  executor  or  administrator  in  his  own  lifetime^  may 
dispose  of  and  alien  the  assets  of  their  testator^  and  they  cannot  be  folloved 
by  the  creditors  of  the  deceased,  for  <<  if  it  were  otherwise,  no  one  would 
deal  with  an  exeeutor."  (8) 

If  an  executor  or  administrator  grant  omnia  bona  mui^  the  goods  of  the 
deceased  will  not  pass,  unless  the  grantor  have  no  goods,  but  as  exeeator  or 
administrator.  (9)   So,  if  an  executor  release  all  actions,  suits,  and  demaiMla 


(1)  Doe  d.  Hampton  ▼.  ShotUr,  8  A.  &  E. 
905.  Executors  make  a  lease  of  a  tena 
specifieallj  bequeathed,  and  afterwards  assent 
to  the  bequest;  qumrt^  In  whom  i»  the 
legal  title  to  the  rent  and  reversion  ?  Haa- 
kin  V.  NnoMtOh  1  Hudson  &  Brooke  (Irish), 
70. 

(2)  3  Preston  on  Convey.  311. 

(3)  S  Black.  Com.  177. 


(4)  WiUiama  on  Ezeentoc%  500. 

(5)  Co.  Litt  338.  (b.) 

(6)  2  Black.  Com.  177. 

{l)  JBransby  v.  Orantham,  2  Fbwd.  585. 
(b.) 

(8)  PItr  Lord  Mansfieid  in  WkA  ▼.  AMrfk, 
4T.  R.625.M.   Williams  on  £zeeoloi^50& 

(9)  Hutehinum  Y,  Smaper  9lxL  Bsym. 
1307.     Went  Off.  Ex.  193. 
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whateoevei*)  which  he  had  foir  any  eause  whatever,  this  extends  only  to  duch  Iwtkres* 
as  he  has  in  his  own  rights  and  not  to  such  as  he  hath  as  executor.  (1)  '^^^^'^  Execu- 

Dj  Stat.  S  &  4  Wiii.  4.  c.  74.  s.  27.  "  no  bare  trustee,  heir,  executor,  mkiwrators 
administrator,  or  assign^  in  respect  of  any  estate  taken  by  him  as  such  bare  ^*'  *"■* 
trustee,  heir,  executor^  administrator,  or  assign,  shall  be  the  protector  of     *°"^ 


a  settlement"  Stat  s  &  4 

The  property  which  an  executor  or  administrator  has  at  first  in  his  repre-  g  ^' '^^  **  ^^' 
sentative  character,  may  become  as  absolutely  his  own,  as  his  other  goods^  Executor  can- 
which  he  has  not  as  executor  or  administrator.  ^^^  ^  protec- 

In  regard  to  the  ready  money  left  by  the  testator,  on  its  coming  into  the  ^' 
hands  of  the  executor,  the  property  in  the  specific  coin  must  of  necessity  be  Propertt 
altered ;  for  ivhen  it  is  intermixed  with  the  executor's  own  money,  it  is  in-  which  an  Ex- 
capable  of  being  distinguished  from  it,  although  he  is  accountable  for  ^g™  h,^^™ 
its  value ;  and  therefore,  a  creditor  of  the  testator  cannot,  by  a  ^fieri  facias  become  his 
on  a  judgment  reco^tered  against  the  executor,  take  such  money  as  de  bonis  °^^' 
tesiataris  in  execution.  (2)  ^^^  "*°°*y- 

If  the  testator  die  indebted  to  the  executor,  or  the  executor^  not  having  Testator  dying 
ready  money  of  the  testator,  or  for  any  other  good  reason,  shall  pay  a  debt  i'l*!®*'*^!  *»  i>» 
of  the  testator's  with  his  own  money,  he  may  elect  to  take  any  specific 
ehattel  aa  a  compensation ;  and  if  it  be  not  more  than  adequate,  the  chattel 
by  such  election  will  become  his  own.  (3) 

If  the  debt  due  from  the  testator  amount  ta  the  full  value  of  all  his  effects 
in  the  executor's  hands,  there  is  a  complete  transmutation  of  the  property 
in  favour  of  the  executor,  by  the  mere  act  and  operation  of  law ;  in  the 
former  case  his  election^  and  in  the  latter  the  mere  operation  of  law,  shall 
be  equivalent  to  a  judgment  and  execution,  for  he  is  incapable  of  suing  him- 
self. (4) 

So  in  the  c^se  of  a  lease  of  the  testator  devolved  on  the  executor,  such  Payment  of 
profits  only,  as  exceed  the  yearly  value  shall  be  held  to  be  assets  :  it  there-  '^^^' 
from  follows,  that  if  the  executor  pay  the  rent  out  of  his  own  purse,  the 
profits  to  the  same  amount  shall  be  his.  (5) 

If  the  testator's  goods  be  sold  under  ^^JierifaciaSy  the  executor,  as  well  Testator's  pro- 
as any  other  person,  may  buy  such  goods  of  the  sheriff;  and  in  case  he  ^^^  ^^^  . 
do  so,  the  property  which  was  vested  in  him  as  executor,  will  be  turned  faciat. 
into  a  property  injure  propria.  (6) 

If  ad  executor  or  administrator  make  an  underlease  of  a  term  of  years  of  Efleet  of  un- 
the  deceased,  rendering  rent  to  himself,  his  executors,  &c  though  he  has  ^«''«^">K- 
the  term  wholly  in  right  of  his  intestate,  yet,  when  he  makes  this  lease,  he 
has  power  to  dispose  of  the  whole,  or  part,  and  has  the  rent  in  his  own 
right  (7) 

By  statl  19  Geo.  2.  c.  87.  s.  4.  in  case  an  assurer  shall  die,  *<  his  executors  Stat.  19  Geo.  2 
or  administrators  may  make  re-assurance  to  the  amount  of  the  sum  before  ^*  ^^*  ^  ^' 
by  him  assured,  provided  it  shall  be  expressed  in  the  policy  to  be  a  re-  j^^^'' amuL 
assurance ; "  and  thus  a  fund  may  be  secured  to  satisfy  the  insured  in  case  amcb. 
of  a  loss,  without  its  falling  on  the  estate  of  the  deceased. 

(1)  Knight  ▼.  C6U,  1  Show.  153.  (4)  Ibid.     Toller  on  Executors,  233. 

(2)  Went.  Off.  Ex.  196—198.  (5)  Went  Off.  Ex.  200. 

(S)  Ibid.      Woodward  ▼.  Darcy  (Lord),        (6)  Ibid.     Toller  on  Executors,  239. 
Plowd.  185.  (7)  Williams  on  Executors,  507. 
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IHTlRin 
WHICH  EXBCU- 
TOBS  OR  Ad- 
XINISTIbATORS 

take  aftkr 
Peobats. 


In  case  of  the  death  of  a  person  insured  against  fire,  '<  the  policy  of 
insurance  and  interest  therein  continues  to  his  heir,  executor,  or  admiiiift-' 
trator  respectively,  to  whom  the  property  insured  shall  belong,  proTided, 
before  any  new  payment  be  made,  such  heir,  executor,  or  adminbtrator 
do  procure  his  or  her  right  to  be  indorsed  on  the  policy  at  the  insunnee 
ofEce,  or  the  premium  be  paid  in  the  name  of  the  said  heir,  executor,  or  ad- 
ministrator/*  (1) 


STAicr  Dcms. 

Stat.  55  Geo.  S. 
c.  184. 


9.  Stamp  Duties. 

By  the  stat  55  Geo.  3.  c.  184.  the  stamp  duties  imposed  by  the  48  Geo.  5. 
c.  149.,  the  44  Geo.  3.  c.  98.,  and  the  45  Geo.  3.  c  28.  are  repealed,  and 
the  following  stamp  duties  are  imposed :  — 

Probate  of  a  will,  and  letters  of  administration  with  a  will  annexed,  to  be  granted  is 
England ; 

Confirmation  of  any  testament  testamentary,  or  eik  thereto,  to  be  ezpeded  in  any  eomnds- 
sary  court  in  Scotland,  where  the  deceased  shall  have  died  before  or  upon  the  lOth  day  of 
October,  1808,  and  subsequent  to  the  10th  day  of  October,  1804 ; 

Inventory  to  be  exhibited  and  recorded  in  any  commissary  court  in  Scotland,  of  the  estite 
and  effects  of  any  person  deceased,  who  shall  have  died  after  the  10th  day  of  October, 
1808,  and  have  lett  any  testament  or  testamentary  disposition  of  his  or  her  per&onalor 
moveable  estete  and  effects,  or  any  part  thereof; 

Where  the  estate  and  effects  for  or  in  respect  of  which  such  probate,  letters  of  admioistri- 
tion,  confirmation,  or  eik  respectively  shall  be  granted  or  expeded,  or  whereof  sucb 
inventory  shall  be  exhibited  and  recorded,  exdunve  of  what  the  deceased  thaU  have  hen 
poueseed  of  or  entitied  to  cu  a  tnutee  for  any  other  perton  or  pertona,  and  »of  benefeu^ 
shall  be 


above  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 


20/.  and  under  the  value  of 

100/.  and  under  the  value  of 

200/.  and  under  the  value  of 

300/.  and  under  the  vahie  of 

450/.  and  under  the  value  of 

600/.  and  under  the  value  of 

800/.  and  under  the  value  of 

1,000/.  and  under  the  value  of 

1,500/.  and  under  the  value  of 

2,000iL  and  under  the  value  of 

8,000/.  and  under  the  value  of 

4,000L  and  under  the  value  of 

5,000/.  and  under  the  value  of 

6,000/.  and  under  the  value  of 

7,000^  and  under  the  value  of 

8,000/.  and  under  the  value  of 

9,000/L  and  under  the  value  of 

10,000/.  and  under  the  value  of 

12,000/.  and  under  the  value  of 

14,000/.  and  under  the  value  of 

16,000/1  and  under  the  value  of 

18,000^  and  under  the  value  of 

20,000/.  and  under  the  value  of 

25,000/.  and  under  the  value  of 

30,000/.  and  under  the  value  of 

35,0002.  and  under  the  value  of 

40,000/.  and  under  the  value  of 

45,000/.  and  under  the  value  of 


£  *.  i 

100/.    - 

• 

0  10    0 

200/.    - 

^ 

2    0   0 

3002:    . 

. 

5    0   0 

450/1     - 

. 

8    0   0 

600/.    . 

. 

11    0   0 

800/1    - 

. 

15    0   0 

1,000/.    - 

- 

22    0   0 

1,500/.    - 

- 

30    0   0 

2,000/.    - 

. 

40    0,  0 

3,00021    - 

- 

50    o'  0 

4,000/.    - 

. 

60    0    0 

5,00021     - 

- 

80    0   0 

6,0002.     - 

- 

100    0   0 

7,00021    - 

. 

120    0    0 

8,000/.    - 

. 

140    0   0 

9,000/.    - 

- 

160    0    0 

10,00021    - 

. 

180    0    0 

12,00021     - 

. 

200    0    0 

14,00021     - 

* 

220    0    0 

16,000/.     - 

» 

250    0    0 

18,00021    - 

. 

280    0  0 

20,000/.    - 

. 

310    0    0 

25,00021    - 

. 

350    0    0 

30,00021     - 

. 

400    0    0 

35,000/.     - 

. 

450    0    0 

40,000/.     - 

* 

525    0   0 

45,000/.     - 

- 

600    0   0 

50,000/.     - 

- 

675    0    0 

(1)  Park  on  Insurance,  662.,  vide  pott,  tit  Iksurancs. 
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of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
;  of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
of  the 
;  of  the 
'  of the 


▼alue  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 


SOflM. 

60,000/. 

70,000/. 

80,000^ 

90,000/. 
100,000/. 
120,000/. 
140,000/. 
160,0002: 
180,00021 
200,000/. 
950,000/. 
300,000/. 
350,000/. 
400,000/. 
500,000/. 
600,000/1 
700,00021 
800,000/1 
900,000/. 
1,000,000/. 


and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  under  the 
and  upwards 


value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 
value  of 


60,000/. 

70,000/. 

80,000/. 

90,000/. 
100,000/. 
120,000/. 
140,000/1 
160,000/. 
180,000/. 
200,00021 
250,000/. 
300,000/. 
350,000/. 
400,000/. 
500,000/1 
600,00021 
700,000/1 
800,000/. 
900,00021 
1,000,000/. 


£ 

«.     d. 

Stamp  Duties. 

750 

0    0 

— 

900 

0    0 

SUt.  55  Geo.  3. 

1,050 

0     0 

cl84. 

1,200 

0    0 

1,350 

0     0 

1,500 

0     0 

1,800 

0     0 

2,100 

0    0 

2,400 

0     0 

2,700 

0    0 

3,000 

0     0 

3,750 

0     0 

4,500 

0     0 

5,250 

0    0 

6,000 

0     0 

7,500 

0     0 

9,000 

0     0 

10,500 

0    0 

12,000 

0     0 

13,500 

0    0 

15,000 

0    0 

Letters  of  administration,  without  a  will  annexed,  to  he  granted  in  England : 

Confirmation  of  anj  testament  dative,  to  he  expeded  in  any  commissary  court  in  Scotland, 
where  the  deceased  shall  have  died  before  or  upon  the  10th  day  of  October,  1808,  and 
subsequent  to  the  1 0th  day  of  October,  1804  ; 

Inventory  to  be  exhibited  and  recorded  in  any  commissary  court  in  Scotland,  of  the  estate 
and  effects  of  any  person  deceased  who  shall  have  died  after  the  10th  day  of  October, 
1808,  without  leaving  any  testament  or  testamentary  disposition  of  his  or  her  personal 
or  moveable  estate  or  effects,  or  any  part  thereof; 

Where  the  estate  and  effects  for  or  in  respect  of  which  -such  letters  of  administration  or 
confirmation  respectively  shall  be  granted  or  expeded,  or  whereof  such  inventory  shall  be 
exhibited  and  recorded,  exclusive  of  what  the  deceased  shall  have  hHn  possessed  of  or  entiiled 
to  as  a  fnutee  {I)  for  any  other  person  or  persons,  and  not  heneficiaUy,  shall  be 


above  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
€^  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 
of  the  value  of 


20/.  and  under  the  value  of 

50/.  and  under  the  value  of 

100/.  and  under  the  value  of 

200L  and  under  the  value  of 

300/.  and  under  the  value  of 

450/.  and  under  the  value  of 

600/.  and  under  the  value  ot 

800/.  and  under  the  value  of 

1,000/.  and  under  the  value  of 

1,500/.  and  under  the  value  of 

2»000/.  and  under  the  value  of 

3,000/.  and  under  the  value  of 

4,000/.  and  under  the  value  of 

5,000/.  and  under  the  value  of 

6,000/.  and  under  the  value  of 

7,000/.  and  under  the  value  of 

8,000/.  and  under  the  value  of 

9,000/.  and  under  the  value  of 

10,000/.  and  under  the  value  of 

12,000/.  and  under  the  value  of 

14,000/.  and  under  the  value  of 

16,000/.  and  under  the  value  of 

18,000/.  and  under  the  value  of 

20,000/.  and  under  the  value  of 

25,000/.  and  under  the  value  of 

30,000/.  and  under  the  value  of 

35,00021  and  under  the  value  of 

40,00021  and  under  the  value  of 

45,000/1  and  under  the  value  of 

50,000/.  and  under  the  value  of 


£    •. 

</. 

50L    - 

0  10 

0 

100/.    - 

1     0 

O 

200/.     - 

3     0 

0 

.SOO/.    - 

8     0 

O 

450/.    - 

11     0 

0 

600/.     - 

15     0 

0 

800/.     - 

22     0 

0 

1,000/.     - 

30     0 

0 

1,50021    - 

45     0 

0 

2,000/.     - 

60     0 

O 

3.000/.    - 

75     0 

0 

4,000/.     - 

90     0 

0 

5,000/1    - 

120    0 

O 

6,000/.    - 

150     0 

0 

7,00021    - 

180     0 

0 

8,000/.    - 

210     0 

0 

9,000/.     - 

242     0 

O 

10,000/1     - 

270    0 

0 

12,000/.     - 

300    0 

0 

14,000/.    - 

330     0 

0 

16,000/.     T 

375     0 

a 

18,00021    - 

420     0 

0 

20,000/.    - 

465     0 

0 

25,000/.    - 

525     0 

0 

30,000/1    - 

600    0 

a 

35,00021     - 

675     0 

0 

40,000/.    - 

785     0 

o 

45,00021     - 

900     0 

0 

50,000/.    - 

-        1,010     0 

0 

60,000/.     - 

-       1,125     0 

o 

(1)  Carr  v.  RoberU,  2  B.  &  Ad.  905. 
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Stamp  Dctiss.  £   t.   d. 

ofthe  value  of       60,000Z.  and  under  the  value  of  70,0002.  -  -  1,S50  0  0 

Stat  55  Geo.  3.         of  the  value  of       70,0002.  and  under  the  value  of  8O,O0OZ.  -  -  1,575  0  0 

e.  184.                       of  the  value  of       80,00021  and  under  the  value  of  90,0002.  -  -  1,800  0  0 

of  the  value  of       90,0002.  and  under  the  value  of  100,0002.  -  -  2,025  0  0 

of  the  value  of  100,0002.  and  under  the  value  of  120,0002.  t  -  2,250  0  0 

of  the  value  of  120,00021  and  under  the  value  of  140,0002.  -  -  8,700  0  0 

ofthe  value  of  140,0002.  and  under  the  value  of  160,0002.  -  -  3,150  0  0 

of  the  value  of  160,0002.  and  under  the  value  of  180,0002.  -  -  3,600  0  0 

of  the  value  of  180,0002.  and  under  the  value  of  200,0002.  -  -  4,050  0  0 

of  the  value  of  200,000^  and  under  the  value  of  250,0002.  -  *  4^500  0  0 

of  the  value  of  250,000^  and  under  the  value  of  300,00021  -  -  5,625  0  0 

of  the  value  of  300,0002.  and  under  the  value  of  350,0002.  .  -  6,750  0   0 

ofthe  value  of  350,0002.  and  under  the  value  of  400,0002.  -*  -  7,875  0  0 

ofthe  value  of  400,0002.  and  under  the  value  of  500,00021  -  -  9,000  0  0 

of  the  value  of  500,0002.  and  under  the  value  of  600,00021  .-  -  11,250  0   0 

of  the  value  of  600,0002.  and  under  the  value  of  700,00021  -  -  13,500  0   0 

of  the  value  of  700,0002.  and  under  the  value  of  800,0002.  -  -  15,750  0   0 

ofthe  value  of  800,0002.  and  under  the  value  of  900,00021  -  -  18,000  0   0 

of  the  value  of  900,0002.  and  under  the  value  of  1,000,00021  -  -  20^50  0  0 

of  the  value  of  1,000,0002.  and  upwards              «  ...  22,500  0  0 

Exemption  from  aJU  St4xmp  DtUies. 

Probate  of  will,  letters  of  administration,  confirmation  of  testament,  and  eik  thereto,  and  in- 
ventory of  the  effects  of  any  common  seaman,  marine,  or  soldier,  who  sball  be  slaip  or  die 
in  the  service  of  his  majesty,  his  heirs  or  successors ; 

Additional  inventory  to  be  exhibited  and  recorded  in  any  oommiisary  court  in  Scotbod, 
where  the  same  shall  not  be  liable  to  a  duty  of  greater  amount  than  the  duty  alieadj 
paid  upon  any  former  inventory  exhibited  and  recorded  of  the  estate  and  effects  of  tte 
same  person. 

Leffoties  and  Stteceuiona  to  penomd  or  moveabU  EHate  fl^pcm  Ateitacy. 

1 .  Where  the  testator,  testatrix,  or  intestate  died  beftxre  or  upon  the  5th  day  of  April,  190S. 

For  every  legacy,  specific  or  pecuniary,  or  of  any  other  description,  of  the  amount  or  vahe 
of  202.  or  upwards,  given  by  any  will  or  testamentary  instrument  of  any  person  who  died 
before  or  upon  the  5th  day  of  April,  1805,  out  o£  his  or  her  personal  or  moveable  estttet 
and  which  shall  be  paid,  delivered,  retained,  satisfied,  or  discharged,  after  the  Slst  dtj 
of  August,'1815(l); 

Also  for  the  clear  residue  (when  devolving  to  one  person)  and  for  every  share  of  the  deer 
residue  (when  devolving  to  two  or  more  persons)  of  the  personal  or  moveable  estate  of 
any  person  who  died  before  or  upon  the  5th  day  of  April,  1805  (after  deducting  debtti 
funeral  expenses,  legacies,  and  other  changes  first  payable  thereout),  whether  the  title  to 
such  residue,  or  any  share  thereof,  shall  accrue  by  virtue  of  any  testamentary  dispoatioD, 
or  upon  a  partial  or  total  intestacy,  where  such  residue,  or  share  of  residue,  shall  be  of 
the  amount  or  value  of  202.  or  upwards,  and  where  the  same  shall  be  paid,  deliTered, 
retained,  satisfied,  or  discharged,  after  the  thirty-first  day  of  August,  1815  ; 

Where  any  such  legacy,  or  residue,  or  share  of  such  residue,  shall  have  been  given,  or  have 
devolved,  to  or  for  the  benefit  of  a  brother  or  titter  of  the  deceaaed,  or  ang  deteemktat  cf  s 
brother  or  titter  of  the  deceatedj  a  duty  at  and  after  ^e  rate  of  22.  lOt.,  per  centum,  on  the 
amount  or  value  thereof. 

Where  any  such  legacy,  or  residue,  or  share  of  such  residue,  shall  have  been  given,  or  have 
devolved,  to  or  for  the  benefit  of  a  brother  or  titter  of  the  father  or  mother  of  tht  deceatedy 
or  any  detoendant  of  a  brother  of  titter  of  the  father  or  mother  of  the  deotated,  a  duty  at 
and  setter  the  rate  of  42.  per  centum  on  the  amount  or  value  thereof 

Where  any  such  l^acy,  or  residue,  or  share  of  such  residue,  shall  have  been  given,  or  baw 
devolved,  to  or  for  the  benefit  of  a  brother  or  titter  of  a  grandfa^er  or  grandmother  of  the 
deceated,  or  any  detcendant  of  a  brother  or  titter  of  a  gmndfaiher  or  gramdmdker  of  ik 
deceated,  a  duty  at  and  after  the  rate  of  521  per  centum  on  the  amount  or  vahie  thocol 

And  where  any  such  legacy,  or  residue,  or  share  of  such  residue,  shall  have  been  ^ven,  or 
have  devolved,  to  or  for  the  benefit  of  any  person  in  any  other  degree  of  collateral  amtat^ 
guinity  to  the  deceated  than  is  above  described,  or  to  or  for  the  benefit  of  axy  ttnmgv  » 
blood  to  the  deceated  (2),  a  duty  at  and  after  the  rate  of  821  per  centum  on  the  amount  or 
value  thereof. 


(1)  ML  Gen.  v.  Mannert  {Lady  Louita)^         (2)  Att,    Gen,   v.   Bacchus^  9  Pricey  SO. 
1  Price,  41 1.  Att.  Gen.  v.  Bumie^  3  Y.  &  J.  531. 
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2.  Where  the  testator,  testatrix,  or  intestate  shall  have  died  after  the  5th  day  of  April,  Siamt  Denss. 
1805(1):  

For  every  legacy,  q[>eeific  or  pecuniary,  or  of  any  other  description,  of  the  amount  or  value  ^^"^^  ^^'  ^* 
of  20^  or  upwuds  given  by  any  will  or  testamentary  instrument,  of  any  person,  who  ^  *®** 
shall  have  died  after  the  5th  day  of  April,  1805,  either  out  of  bis  or  her  personal  or 
moveable  estate^  or  out  of  or  charged  upon  Ids  or  her  real  or  heritable  estate  (S)t  or  out 
of  any  moneys  to  arise  by  the  sale,  mortgage^  or  other  disposition  of  his  or  her  real  or 
heritable  estate,  or  any  part  thereof  and  which  shall  be  paid,  delivered,  retained^  satisfied, 
or  discharged  after  the  31st  day  of  August,  1815  ; 

Also,  for  the  clear  residue  (when  devolving  to  one  person)  and  for  every  share  of  the  clear 
residue  (when  devolving  to  two  or  more  perrans)  of  the  personal  or  moveable  estate  of 
any  person,  who  shall  have  died  after  the  5th  day  of  April,  1805  (after  deducting  debts, 
funeral  expenses,  legacies,  and  other  charges  first  payable  thereout),  whether  the  title  to 
such  residue,  or  any  share  thereof  shall  accrue  by  virtue  of  any  testamentary  disposition,  - 
or  upon  a  partial  or  total  intestacy,  where  such  residue,  of  share  of  residue,  shall  be  of 
the  amount  or  value  of  20L  or  upwarA^  and  where  the  same  shall  be  paid,  delivered,  re- 
tained, satisfied,  or  discharged  after  the  Slst  day  of  August,  1815 ; 

And  also  for  the  clear  residue  (when  given  to  one  person)  and  for  every  share  of  the  dear 
residue  (when  given  to  two  or  more  persons)  of  the  moneys  to  arise  from  the  sale,  mort- 
gage, or  other  disposition  of  any  real  or  heritable  estate,  directed  (3)  to  be  sold,  mortgaged, 
or  otherwise  disposed  oi,  by  any  will  or  testamentary  instrument  of  any  person,  who  shall 
have  died  after  the  5th  day  of  April,  1805  (after  deducting  debts,  fimeral  expenses, 
legacies,  and  other  charges  first  made  payable  thereout,  if  any)  where  such  residue,  or 
share  of  residue  shall  amount  to  201.  or  upwards,  and  where  the  same  shall  be  paid,  re- 
tained, or  discharged  after  the  21st  day  of  August^  1815  ; 

Where  any  such  legacy,  or  residue,  or  any  share  of  such  residue^  shall  have  been  given,  or 
have  devolved,  to  or  fi>r  the  benefit  of  a  child  of  the  deceased,  or  any  deeeendant  of  a  eAtU 
of  the  deceased,  or  to  or  for  the  benefit  of  the  father  or  HMther,  or  any  Imeal  aneeetor  of  the 
detieated,  a  duty  at  and  after  the  rato  of  IL  per  centum  on  the  amount  or  value  thereof. 

Where  any  such  legacy,  or  reridue,  or  any  share  of  such  residue,  shafl  have  been  given,  or 
have  devolved,  to  or^finr  the  benefit  of  a  brother  or  tister  of  the  decerned^  or  amy  deseendani 
of  a  brother  or  eitter  cf  fAe  deeeated,  a  duty  at  and  after  the  ntteofSLper  eenimm  on  the 
amount  or  value  thereof. 

Where  any  such  l^^acy,  or  residue,  or  any  share  of  such  residue,  shall  have  been  given,  or 
have  devolved,  to  or  for  the  benefit  c^  a  brother  or  riater  of  the  father  or  mother  of  the 
deceaeed,  or  any  descendant  of  a  brother  or  siiitr  of  the  fsther  or  mother  of  ^deeeasedftk  duty 
at  and  after  the  rate  of  SL  per  centum  on  the  amount  or  value  thereof. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such  residue,  shall  have  been  ^ven,  or 
have  devolved,  to  or  for  the  benefit  of  a  brother  or  sister  €f  a  yrant^ather  or  yra^dmother 
of  the  deceeued,  or  any  descendant  of  a  brother  or  sis^r  cf  a  grandfather  or  yrandmoiher  of 
Me  deceased,  a  duty  at  and  after  the  rate  of  6L  per  centttm  on  the  amount  or  value  thereof. 

And  where  any  such  legacy,  or  residue^  or  any  share  of  such  residue^  shall  have  been  given» 
or  have  devolved,  to  or  for  the  benefit  of  any  person,  in  any  other  degree  of  collateral  con>~ 
sanymnity  to  the  deeecued  than  is  above  described,  or  to  or  for  the  benefit  of  any  stranger 
in  biood  to  <fte  deceased,  a  duty  at  and  after  the  rate  of  lOL  per  centum  on  the  amount  or 
value  thereo£ 

And  all  gifts  of  annuities,  or  by  way  of  annuity  (4),  or  of  any  other  partial  benefit  or  in- 
terest, out  of  any  such  estate  or  effects  as  aforesaid,  shall  be  deemed  legacies  within  the 
intent  and  meaning  of  this  schedule. 

And  where  any  legatee  shall  take  two  or  more  distinct  legacies  or  benefit  under  any  will 
or  testamentary  instrument,  which  shall  together  be  of  the  amount  or  value  of  202.,  each 
shall  be  ehargsd  with  duty,  though  each  or  either  may  be  separately  under  that  amount 
or  value. 

Esenyptions, 

Lq^aeies,  and  residues,  or  shares  of  residue  of  any  such  estate  or  effects  as  aforesaid,  given 
or  devolving  to  or  for  the  benefit  of  the  husband  or  wife  of  the  deeeased,  or  to  or  for  the 
benefit  of  any  of  the  royal  fiusaly. 

And  all  legacies  which  were  exen^ted  from  duty  by  the  act  paned  in  the  99fh  year  of  his 
majesty's  reign  (c  73.)  for  exempting  certain  specific  legacies  given  to  bodies  oorporate,- 
or  other  public  bodies,  from  the  payment  of  duty. 


(1 )  Gwynne  on  Legacy  Duties,  59.  (3)  In  re  Evans,  2  C  M.  &  R.  206. 

(2)  AU,  Gen  v.  Ho^brd,  1  Price,  426.  (4)  AU,  Gen,  v.  Jachsont  2  C.  &  J.  lOL 
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10.  Payment  of  Debts  according  to  legal  Priority.  Patmknt  of 

Debts  accokd- 

When  the  executors  have  collected  the  property  of  the  deceased^  it  is  ino  to  legal 
called  assets,  after  which  they  must  pay  the  debts  of  the  deceased  according  ^"o^"^* 
to  their  legal  priority.  «HEaALLT. 

With  respect  to  assets,  they  are  thus  defined  in  Sheppard's  Touchstone  ( 1 ),  Assns  dk- 
**  All  those  goods  and  chattels,  actions  and  commodities,  which  were  the  ''^■i>* 
deceased's  in  right  of  action  or  possession  as  his  own,  and  so  continued  to  the 
time  of  his  death,  and  which  after  his  death  the  executor  or  administrator 
doth  get  into  his  hands  as  duly  belonging  to  him  in  the  right  of  his  ex- 
ecutorship and  administration,  and  all  such  things  as  do  come  to  the  ex- 
ecutor and  administrator  in  lieu  or  by  reason  of  that,  and  nothing  else,  shall 
be  said  to  be  assets  in  the  hands  of  the  executors  or  administrators,  to 
make  him  chargeable  to  a  creditor  or  legatee." 

In  Smedky  y,Philpot(2)  it  appeared,  that  A.  had  commenced  a  suit  in  Money  pud 
Chancery  for  an  account  under  a  will,  in  which  she  employed  as  her  soli-  ?"*of  Chancery 

__  in  PGspect  of 

citors  first  F.  then  C,  who  successiyely  gave  up  the  suit,  and  then  D.,  who  eosts 
continued  to  conduct  it  till  her  death  in  1829.  After  her  death  £.,  her 
executor,  filed  a  bill  of  revivor,  and  D.  continued  to  conduct  the  suit  for 
him.  In  18SS  a  decree  was  made,  whereby  it  was  ordered,  that  the  master 
should  settle  the  costs  of  all  the  parties,  and  that  the  same,  when  taxed  and 
settled^  should  be  paid  out  of  the  fund  in  the  following  manner :  viz.  the 
plaintiff's  costs  (consisting  of  the  costs  both  A.  and  £.)  to  D.  his  soli- 
citor, and  the  costs  of  the  defendants  to  their  several  solicitors.  The  plain- 
tiff's costs  were  taxed,  and  certain  sums  in  respect  of  them  were  paid  to  D.; 
C.  sued  £.  as  executor  of  A.  for  the  amount  of  his  bill,  and  had  judgment 
of  assets,  quando  acciderint.  He  afterwards  brought  another  action  on  the 
judgment,  and  had  given  notice  of  trial ;  and  it  was  then  agreed  between 
them,  that,  on  C.'s  withdrawing  the  record,  E.  would  then  pay  him  100/.  on 
account  of  his  bill,  and  the  remainder  out  of  the  assets  which  should  first  come 
to  his  hands  as  executor  of  A. ;  and  the  record  was  accordingly  withdrawn. 
A  further  sum  was  afterwards  paid  out  of  the  court  of  Chancery  to  D.  in 
respect  of  the  same  costs : — It  was  held  (3),  that  this  sum  was  assets  in  the 
hands  of  E.  within  the  meaning  of  the  agreement 

Executors  and  administrators  are  liable,  in  their  representative  character.  Executors 
to  the  payment  of  all  debts  and  covenants  of  the  testator,  to  the  extent  of  ^*'^1®  ^  ^^ 
the  assets  which  come  into  their  possession ;  but  where  no  default  is  in  debti^*^to  Uie 
them,  their  liability  on  account  of  the  deceased,  does  not  exceed  the  amount  extent  of  the 
Of  asseis.  i^t)  ^^^^  .^^  ^^^ 

If  an  executor  or  administrator  voluntarily  pay  an  inferior  debt  before  a  posaetsion. 
superior  debt,  of  the  existence  of  which  he  had  notice,  on  a  deficiency  of  l^urs  must  be 
assets  he  must  answer  for  the  superior  debt  out  of  his  own  estate ;  and  he  ^t^Jf^"^ 

*  '  INO  TO  THBIK 

is  bound  to  plead  a  debt  of  a  higher  nature  in  bar  of  an  action  for  a  debt  of  leqal  Pei- 
an  inferior  nature,  and  riens  uUrc^  if  he  have  not  assets  for  both,  otherwise  ^^^^' 
it  will  be  an  admission  of  assets  to  satisfy  both  debts.  (5) 

(1)  Touchst.  by  Atherley,  496.  (4)  Went.  Off.  Ex.  c.  12.     1  Inst  S09. 

(2)  3  M.  &  W.  57a  (5)  Rock  v.  Leighton,  1  Salk.  310.     Brit- 

(3)  Per  Parke  and  Alderson  Bs.,  Lord  ton  v.  Batthurti,  3  Lev.  114.     1  Saund.  333. 
Abinger  dittentiente.  (a. ) 
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Patmsw  of 
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Puoanr. 


FunTAL  £x- 

FKMSia. 

FumtKAL  £x- 

FENSXa. 


No  precise  sum 
caa  be  fixed  to 
govern  execu- 
tors in  all  cases. 


^Vhat  are  not 
extravagant  ex- 
penses. 


Insolvent 
estate. 


An  exeeutor  or  administrator  is  bound  at  bis  peril  to  take  eoginniioe  of 
debts  upon  record  ( 1 ) ;  and  so  of  decrees  in  equity.  (2)  But  of  other  spe- 
cialty debts  there  must  be  actual  notice^  to  render  Mm  liable  de  homtpn- 
priii  in  CAse  of  a  deficiency  of  assets^  by  reason  of  haTing  paid  debti  of  u 
inferior  nature.  (3)  If  the  defendant  have  paid  debts  to  the  amount,  ifier 
the  suing  out  and  before  notice  of  the  plaintiff's  writ  or  debt,  he  noA 
plead  such  defence  specially,  and  cannot  give  it  in  evidence  under  fim 
admintttropiif  under  which  no  paymentB»  after  the  action  commenced,  oul 
be  given  in  evidence.  (4) 

Festival  expensesi  at  funerals,  as  against  creditoisy  have  never  been  afloved, 
<<  for  dead  debtors  must  not  feast  to  make  their  living  creditors  fa8t''(5) 

Necessary  funeral  expenses  are  allowed  previous  to  all  other  debts  sod 
chaises ;  and  an  executor  wiU  be  liable  to  reasonable  expenses,  althongk 
he  did  not  actually  order  the  funeral,  if  the  credit  were  not  given  to  id- 
other  (6) ;  but  if  the  executor  or  administrator  be  extravagant,  rtni 
species  of  devastation  or  waste  of  the  substance  of  the  deceased,  and  viB 
only  be  prejudicial  to  himselfy  and  not  to  the  creditors  or  legatees  of  the 
deceased  (7) ;  in  fact,  as  against  creditors^  no  expenses  are  allowed,  exoefH 
such,  as  are  absolutely  necessary  (8);  and  if  unreasonable,  the  exeeutor 
will  be  personally  liable  where  he  has  sanctioned  them,  even  befors  he  took 
out  letters  of  administration.  (9) 

In  Edwardi  v.  Edwards  (10)  Mr.  Baron  Parke  stated,  ''  I  take  the  nie 
to  be»  that  the  executor  is  entitled  to  be  allowed  reasonable  expenses  [a^ 
cording  to  the  testator's  condition  in  life]  ;  and  if  he  exceeds  those,  he  ii  to 
take  the  chance  of  the  estate  turning  out  insolvent."  No  predae  soin  en 
be  fixed  to  govern  executors  in  all  cases.  It  must  vary,  as  observed  by  Mr. 
Baron  Alderson  in  the  foregoing  case,  <'  with  the  drcumstances  of  each  pv* 
ticular  case,  and  the  price  of  the  requisite  articles  at  the  pardcular  {dace." 

A  payment  of  93/.  12«.6d.  for  mourning  rings  distributed  among  the 
relations  and  friendf  of  the  deceased  was  allowed  by  Lord  Eidon  to  the 
executors,  though  the  will  gave  no  directions  on  the  subject,  but  left  it  to 
the  discretion  of  the  executors.  (11) 

Where  the  deceased  was  a  small  tradesman,  lOA  was  held  to  be  areasoosbh 
allowance  to  the  executrix  for  funeral  expeitses,  aa  against  a  creditor.  (12) 

Where  600/.  had  been  expended  on  the  funeral  of  a  man  of  fpretU  ataU 
and  reputation  in  his  county,  the  court  allowed  that  sum  as  a  debt  to  affect 
the  trust  estate  (IS) 

**  In  strictness,  no  funeral  expenses  are  allowable  against  a  creditor,  ex- 
cept for  the  colEn,  ringing  the  bell,[parson,  clerk,  and  bearers'  fees,  but  not 
for  pall  or  ornaments."  (14) 


(1)  Liiileion  ▼.  Sihlnnt,  Cro.  Eliz.  793. 
recog.  in  Hickey  v.  Hayter,  6  T.  R.  388. 
Dyer,  32.  (a.)inarg. 

(2)  Searh  ▼.  Xom,  Freem.  Ch.  Ca.  104. 
SorreU  v.  Carpenter,  2  P.  Wms.  483. 

(3)  Williams  on  Executors,  825—828. 
Harman  ▼.  Harman,  2  Show.  478.  Hawkiiu 
V.  Day,  I  Dick.  155.     Ambl.  162. 

(4)  Dyer,  St.  (a.)  marg.  Com.  Dig. 
Administration  (C.  2.). 

(5)  Went  Off.  Ex.  259. 

(6)  Brice  ▼.  WUsoth  3  N.  &  M.  512.  8 
A.  &  £.  349.  n. 


(7)  2  Black.  Com.  508.     GrifiA  ^.  Bar- 
mon,  iSalk.  196.   Godolph.  pt  ii  c;  26.  a.  S* 

(8)  Edwanb  ▼.  EdmardH.  4  tywn,  4S8. 

(9)  LMcy  ▼.  Wahond,  3  Btng.  K  C  841. 

(10)  2  C.  &  M.  612.  Williamson  Execu- 
tors, 775. 

(11)  Police  y.  Omterbury  iATiMfuiip^)^ 
14  Ves.  364. 

(12)  Rteoes  v.  Ward,  2  Bing.  N.  C  »5. 

(13)  Offiey  T.  Offiey,  Pr.  Ch.  261. 

(14)  Per  Holt  C.J.  in  StdUfe  em,  I 
Salk.  296. 
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In  Stag  v.  Punier  (1 )  Lord  Hardwicke  swd, "  At  law,  where  a  person  dies  Patmbm  ov 
insolvent,  the  rule  is,  that  no  more  shall  be  allowed  for  a  funeral  than  ,^''"  ™?f'*' 
is  necessary;  at  first  only  40«.,  then  5/.,  and  at  last  10/,;"  <^  but  this  court  Paiouttw 
is  not  bound  dow^  by  such  strict  rules,  especially  where  a  testator  leaves 
great  sums  in  l^acies,  which  is  a  reasonable  ground  for  an  executor  to 
believe  the  estate  is  folvent;"  *^  and  as  the  testator  directed  his  corpse 
should  be  buried  at  a  church  thirty  miles  from  the  place  of  his  death,*' 
<<  and  as  it  is  not  clear  there  will  be  any  deficiency,"  60i!.  is  not  too  much 
for  the  funeral  expenses. 

Where  7d(  were  expended  on  the  Aineral  of  a  person  who  had  been  a 
captain  in  the  army,  and  who  at  the  time  of  his  death  was  on  half-pay,  and 
it  appeared,  that  assets  to  the  amount  of  129/^  had  come  into  the  hands  of 
the  executrix ;  in  an  issue  taken  on  a  plea  of  plene  adminisiravUt  the  court 
held,  that  79A  was  a  larger  sum  than  ought  to  be  allowed  as  against  a  cre- 
ditor. **  Xh^  rule,"  said  Mr.  Justice  Bayley,  **  as  against  a  creditor  is,  that  « 
no  more  shall  be  allowed  for  a  funeral  than  is  necessary.  In  considering 
what  is  necessary,  regard  must  undoubtedly  be  had  to  the  degree  and  con- 
dition in  life  of  the  party."  The  learned  judge  then  intimated  that  101., 
the  sum  mentioned  by  Lord  Hardwicke  (S),  was  at  the  present  day  less 
than  what  reasonably  should  be  allowed,  and  that  20L  was  a  proper  allow- 
ance for  the  funeral  upder  the  circumstances  of  the  case  then  under  consi- 
deration. (S) 

Sut  the  court  of  Chiuioery  refused  to  allow  2210/.  for  the  funeral  ex- 
penses  of  a  nobleman,  whose  personal  estate  was  believed  to  be  solvent  at 
bis  death,  but  ultimaiely  prov^  to  be  insolvent  (4) 

A  demand  for  mourning  furnished  to  the  widow  and  family  of  the  testator  Mourning  to 
is  not  such  a  funeral  expense,  as  can  be  claimed  against  the  estate  by  the  ^^^^^  ^^ 
executor,  who  gave  the  order  for  it  (5) 

If  au  executor  ratify  orders  given  by  another  person  for  an  extravagant  Executor  rati- 
funeral,  he  may  be  sued  by  the  undertaker  individually,  and  not  sja  executor,  ^'"^  ^^^  ocd^rs 
for  the  whole  expense  (6) ;  but»  where  a  defendant,  before  taking  out  letters  other  person 
of  administration,  sanctioned  an  expensive  funeral,  which  a  relation  had  ^^^  *°  extra- 
ordered  for  the  deceased,  it  was  held,  that,  after  taking  out  administration,  ^^       ^ 
defendant  was  liable  in  the  capacity  of  administrator  for  this  expense.  (7) 

An  executor  must  first  pay  the  expenses  of  proving  the  will,  and  the  like,  EzpeoMs  of 
in  which  the  costs  of  a  suit  in  equity  would  be  included,  being  considered  as  P^^^g  ^® 
expenses  in  administering  the  estate  (8)  3  —  and  he  may  shew  that  he  has  ^' 
retained  money  in  his  hands  to  pay  the  expenses  of  administration,  to  which 
he  has  made  himself  liable,  without  proving  that  he  has  paid  them.  (9) 

The  other  debts  which  an  executor  is  bound  to  pay,  may  be  thus  classi- 
fied  according  to  their  priority:  —  1.  debts  due  to  the  crown  by  record  or 
specialty ;  2.  debts  created  by  particular  statutes ;  3.  debts  by  judgment  in 
courts  of  record ;  4.  debts  by  specialty ;  5.  debts  by  simple  contract,  first 
to  the  king,  and  secondly  to  the  subject 

The  king  is  preferred  before  other  creditors,  because  the  royal  revenue  is  Dxrs  ddi  to 

(1)  3  Atk.  119.  (5)  Johnson  v.  Baker,  2  C.  &  P.  207. 

(2)  Stag  ▼.  Punier,  3  Atk.  119  (6)  Briee  v.  Wibon,  8  A.  &  £.  349.  n. 

(3)  Haneoek  v.  Podmore,  1  B.  &  Ad.  260.  (7)  Lucff  v.  Wairond,  3  Bing.  N.  C  841. 
Edwarde  ▼.  Edwardt,  2  C.  &  M.  612.  4  Tyrw.  (8)  LoomeB  ▼.  Stotherd,  1  S.  &  a  461. 
438.  (9)  GiUiee  ▼.  Sinither,  2  Stark.  528. 

(4)  BUuU  ▼.  Antrobus,  4  Sim.  512. 
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considered  as  of  more  importance  than  any  private  interest  (1) :  and  bj  the 
Stat.  33  Hen.  8.  c.  39.  all  obligations  and  specialties  taken  to  the  use  of  the 
king,  shall  be  of  the  same  nature  as  a  statute  staple.  (2)  But  the  debts  so 
privileged  must  be  such,  as  are  due  by  matter  of  record,  or  by  specialty  (3); 
therefore,  sums  of  money  owing  to  the  king  on  wood  sales,  sales  of  tin,  or 
of  other  his  materials,  for  which  no  specialty  is  given ;  amercements  in  the 
king's  courts  baron  (4),  or  courts  of  his  honours  (which  are  not  of  record); 
lines  for  copyhold  estates ;  money  arising  from  the  sale  of  estrays  within 
his  manors  or  liberties ;  forfeitures  by  attainder  or  outlawry,  before  office 
found  (5);  outlawry  of  the  king's  debtor  by  simple  contract  on  mesne  pro- 
cess (6) ;  debts  assigned  to  the  king  (7) ;  the  arrears  of  rent  due  to  the 
crown,  whether  it  be  a  fee-farm  rent,  or  a  rent  reserved  on  a  lease  for  years, 
are  not  entitled  to  such  preference. 

Money  due  for  letters  to  the  post  office  by  stat.  9  Anne,  c.  10. ;  monej 
due  from  the  overseers  of  the  poor  by  stat  17  Geo.  2.  c.  38.  (8) ;  regimental 
debts  under  stat.  58  Geo.  3.  c.  73.  s.  1. ;  money  due  from  deceased  as  tres- 
surer  or  collector  to  paving  commissioners  under  act  57  Geo.  3.  c.  xxix.  s.  li.; 
money,  effects,  or  securities  belonging  to  a  friendly  society,  remaining  in 
the  hands  of  any  of  its  officers  at  the  time  of  his  death  (9),  are  next  entitled 
to  a  preference.  But  money  lent  to  an  officer,  or  supposed  to  r^nain  in  his 
hands  on  giving  security,  has  been  held  not  to  be  entitled  to  a  preference, 
which  is  given  only  in  respect  of  money,  acquired  independent  of  contract(lO) 

Judgments  recovered  on  judicial  proceedings  in  litigated  cases,  and  in  a 
regular  course  of  justice  (11),  are  in  a  precedent  degree  to  statutes  and  I^ 
cognisances ;  and  an  executor  is  obliged  to  discharge  a  later  judgment,  in 
preference  to  a  statute  or  recognisance  prior  in  point  of  time.  (12) 

This  privilege  is  not  confined  to  judgments  in  the  superior  courts  of  West- 
minster, but  extends  itself  to  judgments  in  all  other  courts  of  record,  baring 
power  by  charter  or  prescription  to  hold  pleas  of  debt  above  40;.,  and  ap- 
plies even  to  the  court  of  Pie  Poudre.  The  priority  of  a  judgment  does  not 
depend  on  the  original  cause  of  action ;  and  a  judgment  against  the  testator 
on  a  debt  by  simple  contract  is  of  the  same  nature,  as  a  judgment  on  a  spe- 
cialty (13) ;  nor,  as  between  one  judgment  and  another,  is  priority  of  time 
material.  * 

The  judgment  creditor,  who  first  sues  out  ^  scire  facias,  must  be  preferred; 
but,  before  such  writ  be  sued  out,  the  executor  has  it  in  his  election,  where 
there  are  two  judgment  creditors,  to  pay  which  of  them  he  pleases  first;  and 
if  each  bring  a  scire  facias  on  his  judgment,  yet  the  executor  may  confess 


514. 


515. 


(1)  3  Bac.  Abr.  Executors  (L.))  514. 
Went.  Off.  Ex.261. 

(2)  Went  Off.  Ex.  262. 

(3)  3   Bac.   Abr.   Executors  (L.), 
Went  Off.  Ex.  262. 

(4)  3  Black.  Com.  25. 

(5)  3  Bac.   Abr.    Executors  (L.)» 
Went  Off.Ex.  262, 263.   Com.  Dig.  Admin- 
istration  (C.  2.). 

(6)  Com.  Dig.  Administration  (C.  2.). 
Erly  V.  Erhyj  1  Salk.  80.  1 1  Vin.  Abr.  Ex- 
ecutors, 291.  [Q.  a.]. 

(7)  Com.  Dig.  Administration  (C.  2.). 
11  Vin.  Abr.  Executors,  301.  [S.  a].  Sir 
Edward  DimoclCs  case,  Lane,  65. 


(8)  3  Bac.  Abr.  Executors  (L.),  515.  «. 
2  Black.  Com.  511. 

(9)  Stat  33  Geo.  3.  c-  54.  s.  10- 

(10)  Exp.  Stamford  Friendly  Soaety,  15 
Ves.  280. 

(11)  3  Bac  Abr.  Executen  (L.)r  515- 
Went.  Off.  Ex.  265—267.  Com.  Dig.  Ad- 
ministration (C.  2.).  1  RoL  Abr.  Executoi* 
(R.),  926.  Littleton  ^.HibUnt,  Cro.  EIi«- 
793. 

(12)  Went  Off.  Ex.  265—267.  Coat 
Dig.  Administration  (C  2.). 

(13)  3  Black.  Com.  158.  II  Vin.  Abr. 
Executors,  299.  [R.  a.].  Com.  Dig.  Admi- 
nistration (C.  2.).. 
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either  action,  at  his  option,  although  the  scire  facias  were  brought  by   Paymxmtof  i 
the  one  creditor  before  the  other.  (1)     But  where  the  defendant,  in  an  x„o™^6^*'^ 
action  on  simple  contract,  after  an  interlocutory  judgment,  died,  and  on   PKioRnr. 
scire  facias  against*his  administrator,  a  writ  of  inquiry  issued,  and  damages 
assessed,  judgment  was  entered  up  against  the  intestate,  the  court  inclined 
to  the  opinion,  that  the  judgment,  pursuant  to  the  stat  8  &  9  Will.  S.  ell., 
ought  to  have  been  entered  up,  not  against  the  intestate  himself,  but  against 
the  representative,  and  was  therefore  not  pleadable  by  the  administrator  to 
an  action  brought  against  him  on  a  bond.  (2) 

If  a  judgment  be  preserved  merely  to  defraud  other  creditors,  or  if  there  Judgment 
be  any  defeasance  of  it  in  force,  such  judgment  will  not  avail  to  preclude  fra'idulently 
them  from  their  debts.  (3) 

A  judgment  quod  computet^  in  the  obsolete  action  of  account,  is  of  a  Qwod  eon^naet 
nature  too  incomplete  to  be  privileged  like  other  judgments.  (4) 

A  judgment  in  a  foreign  country  is  regarded,  in  England,  merely  as  a  foniga  judg- 
debt  by  simple  contract.  (5)  ""**• 

Nor  are  judgments  against  an  executor  comprehended  within  the  same  Judgments 
class  as  those,  which  are  recovered  against  the  testator.  (6)  against  an 

By  stat  4  &  5  Will.  &  M.  c.  20.  s.  3.  <<  no  judgment,  not  docketted  and 
entered  in  the  books  as  aforesaid,  shall  affect  any  lands  or  tenements  as  to  y/m  g^  ^^ 
purchasers  or  mortgagees,  or  have  any  preference  against  heirs,  executors,  c.  20.  s.  s. 
or  administrators,  in  their  administration  of  their  ancestor's,  testator's,  or 
intestate's  estates." 

The  law,  however,  appears  to  have  been  materially  altered  in  this  respect  by  Sut  s  &  s 
stat  2&  3  Vict  ell.;  for,  since  that  statute,  judgments  cannot  be  docketted  ^^^^  *•  ^*' 
under  the  foregoing  statute;  and  it  may  be  questioned,  whether,  notwithstand-  ^^^^  "°* 
ing  they  be  not  registered  pursuant  to  stat.  1  &  2  Vict  c  110.  s.  19.,  an  ex* 
ecutor  or  administrator  is  not  bound  to  take  notice  of  them,  at  his  peril,  as 
at  common  law.  (7) 

According  to  stat  4  &  5  Will.  &  M.  c.  20.  a  judgment  not  docketted  is  put 
on  a  level  with  simple  contract  debts  (8) ;  and  if  the  executor  have  notice  of 
the  judgment,  although  not  docketted,  he  may  perhaps  be  warranted  in  giving 
it  a  preference  as  a  judgment ;  but  if  he  in  that  case  pay  other  debts  first, 
he  is  not  liable,  %b  on  a  devastavit :  and  to  charge  him,  it  seems,  that  no 
other^than  the  notice  prescribed  by  the  statute  would  be  sufficient  (9) 

So»  also,  a  judgment  not  docketted  according  to  the  directions  of  the 
statute,  cannot  be  pleaded  to  an  action  on  simple  contract  (10)  But  of  such 
judgments,  when  docketted,  an  executor  will  be  presumed  to  have  cogni- 
sance. (11) 

The  provisions  of  the  statute  do  not  extend  to  judgments  in  inferior 
courts  of  record ;  and  the  executor  is  still  bound  to  take  notice  of  them  at 

(1)  Went  Off.  Ex.269.  Com.  Dig.  Ad-  DupUin  v.  De  Roven,  2  Vem.  540.  Walier 
ininistration  (C  2.),  vide  etiam  Gomarsal  v.     v.  Witter^  Doug.  1. 

Mke,  Yelv.  133.  (6)  Went  Off.  Ex.  269,270. 

(2)  11  Vin.  Abr.  Executors,  279.[P.  a.].  (7)  Williams  on  Executors,  828. 
WutoH  ▼.  Jame$^   1    Salk.  42.     Com.  Dig.  (8)  Hiehmf  v.  Hayter,  6  T.  R.  384. 
Pleader  ( D.  9. ).  (9)  Per  Lord  Kenyon,  ibid.  387, 388.,  vide 

(3)  3   Bac.    Abr.    Executors  (L.),  516.  Oxenham  y/,  Clapp,  2  B.  &  Ad.  314,  315. 
Went  Off  Ex.  267,  268.  (10)  Steel  ▼.  Rorke,  I  B.  &  P.  307. 

(4)  1 1  Vm.  Abr.  Executors,  297.  [Q.  a.  2.],  (11)3  Bac.  Abr.  Executors  ( L.),  51 8.  «. 
n,     Searle  ▼.  Lame,  Freem.  Ch.  Ca.  103.  lAttieton  v.  HibbitUf   Cra  Eliz.  793.,  ride 

(5)  11  Vin.  Abr.  Executors,  291.  [Q.  a.]  Harmon  t.  Harman,  3  Mod.  115.      11  Vin. 

Abr.  Executors,  274.  [P.  a.],  291.  [Q.  a.] 


1854 


EXECUTORS  AND  ADMINTSTttATORS. 


IVO  TO  IMAL 
PAIOIlltr« 

DtiorMs  in 
equity. 


SAHC18  AMU 

Statutxs. 


Tatuw*  <fif  his  peril  (1),  is  he  wi%  belbre  that  set,  of  the  judgments  of  the  eoatb  at 
2:"  .'^r  Westminster.  (8) 

A  decree  in  a  oonii  of  equity  iSf  in  respect  to  the  coune  of  sdtniniiteraig 
Asseti)  eqiiivtdent  to  a  jndgmeDt  at  law,  aod  stands  ioHhe  same  order  of 
payment  (S) ;  but  a  jadgmeot  in  a  foreign  oourt  Is  ooimdered  as  a  dela  bf 
single  contract*  (4) 

An  executor  will  be  affected  with  implied  notice  of  a  decree  olrtsiiied 
against  the  testator ;  therefore,  where  an  executor  paid  a  debt  due  by  lp^ 
cialty  before  a  debt  due  by  a  deoree,  of  which  he  had  no  actual  notie^  he 
was  decreed  to  pay  it  over  again  out  of  his  own  estate.  (5) 

Therefore  it  has  been  holden,  that*  pending  a  bill  in  equity,  aad  after 
such  decree/  an  executor  may  pay  any  other  debt  of  a  higher  or  an  eqvil 
nature*  in  case  the  assets  be  legal,  although  he  has  no  power  of  so  doisg,  si 
against  a  final  decree.  (6) 

Recognisances  and  statutes  take  precedence  next  after  judgments.  (7) 

A  recognisance  is  an  obligation  of  record,  and  is  in  most  respects  lib 
another  bond*  The  ehief  distinction  between  them  is,  that  the  latter  is  tke 
creation  of  a  new  debt,  or  an  obligation  d6  notfo;  the  former  So  acfcoov' 
lodgment,  on  record,  of  a  prior  debt 

Of  securities  by  statute  there  are  three  species,— ^statute  mecdiaat,  MA 
staple,  and  recognisances  in  the  nature  of  statutes  staple. 

Although  recognisances  are  entered  on  the  rolls  of  the  king's  cosits, 
while  statutes  are  consigned  to  the  custody-  of  the  party  (8),  yet  hfA 
Species  of  securities  having  been  entered  into  voluntarily  and  privateij,  tre 
regarded  as  equal  in  their  nature,  and  payable  in  the  same  order.  (9)  Nor 
is  it  material  in  regard  to  payment  by  the  executor,  whioh  of  them  are 
prior  or  subsequent  in  point  of  date.  But  if  the  testator  in  his  lifetiae 
enter  into  a  statute  for  performance  of  covenants,  and  none  of  then  an 
broken,  to  an  action  of  debt  on  specialty,  the  executor  cannot  jAeBd  ths 
statute ;  for  perhaps  the  covenants  may  never  be  broken,  and  it  would  be 
^unreasonaMe  to  allow  him  to  elude  a  just  debt  on  a  contingency,  which  maf 
never  happen*  (10)  So  if  it  be  for  payment  of  money>  when  an  infent  ahall 
come  of  age,  it  will  be  no  bar  to  other  debts,  for  the  infant  may  die  befon 
that  time.  (11) 

A  recognisance  not  enrolled  is  considered  as  a  bond,  and  payable  ae- 
eordittgly  (12),  the  sealing  and  acknowledgment  of  it,  supplying  the wsstof 
a  delivery. 


(1)11  Vin.  Abr.  Ezecutora,  294.  [Q.  a.]. 
Herberfi  com,  S  P.  Wms.  116.  Went  Off. 
Ex.  270,271. 

(3)  LUikitm  v.  Hibhrni,  Cro.  £%  793. 

(3)  11  Vin.  Abr.  Executors,  301.  [&a.]. 
3  Bae.  Abr.  Executors  (L.),  516.  Shafto 
▼.  Pbwd,  3  Lev.  3.55.  Attky  v.  JRwitf,  I  Ves. 
sen.  496.  Bttgh  ▼.  DamUy  {Earl  qf%  2  P. 
Wms.  621.  3  ibid.  401.  «.  (£)  BiorrU  y, 
England  (BanA  of),  C.  T.  T.  217.  Peploe 
▼.  Swinbumt  Bunb.  43. 

(4)  DupUin  V.  De  J^omh,  2  Vem.  540. 
Walker  ▼.  Witter,  Doug.  1. 

(5)  3  Bac  Abr.  Executors  (L.),  516. 
StiedB  ▼.  AUeo^  2  Vem.  37.  Searle  v.  Zane, 
ibid.  88.   5orrcff  ▼.  Cbijwntef,  2  P.  Wms.  483. 

(6)  B%xion  T.  LUter,  3  AA.  385.    Woriky 


V.  Searbortmgh  (  Earl  of),  ibid.  392.  M»m 
V.  WUlianu,  2  Salk.  507.  11  Vio.  Abr. 
Executors,  297.  [Q.  «.  2.].  3  Bac.  ibr- 
Ezeeutors  (L.),  519. 

(7)  Went  Off:  Ex.  272.  2  Black.  Cob. 
511.  Com.  Dig.  Administration  (C  &V 
PkUipi  ▼.  Echard,  Cro.  Jac  8.  35. 

(8)  Harrimn'B  eate,  5  Co.  28.  (b.>  viA 
stats.  13  Edw.  1.  s.  iiL  (2>e  Mercatmlms),  ft 
Edw.  3.  s.  ii.  (Staple),  23  Hen.  8.  c  6, 

(9)  Went  Off:  Ex.  272,  273. 

(10)  3  Bac.  Abr.  Executors  (I,}  SIS- 
Harn9on*»  earn,  5  Co.  28.   Swinb.  p.  vt  ft.  1^ 

(11)  1  Rol.  Abr.  Executors  (a).  ^_ 

(12)  Bothoudy  ▼.  Fairfixi  (Lord),  I  ^* 
Wms.  334.    2  Vern.  750. 
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A  statute  not  regolarij  taken  may  be  good  as  an  obligation.  ( I )  Paymiht  or 

The  other  inferior  debts  of  record  are  issues  forfeited ;  fines  imposed  by  the  ,^^"JJ  lw^"* 
judges  at  Westminster  or  at  the  assizes,  by  the  justices  at  quarter  sessions,  by  PuoAirr. 


oommissionen  of  sewers  or  of  bankrupts,  or  by  stewards  of  leets,  and  the  Othb»  nrm^ 
like ;  for  all  these  are  debts  of  record,  and  so  payable  by  the  executor.  (2)    uoa  Dim  or 

A  debt  by  obligation^  and  a  debt  by  covenant  for  a  sum  certain^  or  for  ^cobd. 
damages  on  a  breach  of  covenant,  and  a  debt  for  rent,  are  all  debts  of  the  Dsns  bt 
same  degree.  (S)    Nor  does  it  make  any  difference^  whether  the  rent  be  ^™^^'^'  ^^^ 
reserved  by  lease  in  writing,  or  by  parol ;  for,  in  the  latter  case,  the  rent  Rkjit. 
arises  equally  from  the  profits  of  the  land,  and  is  regarded  as  a  debt  by 
specialty.    Nor  is  the  nature  of  the  debt  changed  by  the  determination  of 
the  lease ;  the  contract  remains  in  the  realty,  although  the  right  of  distress 
be  gone^  (4) 

.  For  rent,  which  was  in  arrear  in  the  testator's  lifetime,  the  executor  is 
liable  merely  in  that  character;  as  the  testator's  debt,  he  can  be  sued  for  it 
in  the  deimet  only,  and  to  such  action  may  plead,  that  he  has  fully  adminis- 
tered (5) ;  whereas,  for  the  subsequent  rent,  the  executor  is  in  general  re* 
garded  as  personally  responsible ;  and  if  he  enter  on  the  demised  premises, 
as  by  his  office  he  is  bound  to  do,  the  lessor  may  charge  him  as  assignee  in 
the  debet  and  deiinei  for  the  rent  incuirred  subsequently  to  his  entry.  (6) 

The  profits  of  the  land  are  to  be  applied  by  the  executor,  in  the  first 
place,  to  the  discliarge  of  the  rent,  and  if  that  fund  should  prove  insufii* 
cient,  the  residue  of  the  rent  is  payable  out  of  the  general  assets,  and  stands 
on  the  same  footing  with  other  debts  by  specialty.  (7) 

Debts  by  bond  and  other  instruments,  under  the  seal  of  the  party,  are  of  Debts  bv- 
the  same  class  with  debts  for  rent  (8) ;  and  an  executor  is  bound  to  pay  a  ^°"'*' 
debt  on  specialty,  before  a  debt  by  simple  contract.  But  in  the  distribution 
of  separate  property  of  a  married  woman,  as  assets  after  her  death,  a  bond 
debt  is  not  entitled  to  priority,  for  the  bond,  merely  as  a  bond,  is  void.  (9) 
An  executor  is  bound  to  pay  a  debt  on  specialty,  before  a  debt  by  simple 
contract,'  although  the  bond  be  not  yet  due.  For  the  obligation  is  a 
present  duty,  and  the  condition  is  but  a  defeasance  of  it.  (10)  But  if  the 
testator  die  indebted  to  A.  in  one  specialty,  and  to  B.  in  another,  and  of 
A.'s  debt,  the  day  of  payment  is  past,  and  of  B.'s  debt  the  day  of  pay- 
ment is  to  corner  the  executor  has  no  right  to  pay  B.  in  preference  to  A. : 
yet  if  A*  forbear  to  demand  or  sue  for  his  debt,  till  the  debt  of  B.  become 
payable,  then  it  is  in  the  election  of  the  executor  to  pay  which  of  them  he 
thinks  proper.  (11) 

(1)  HtOxngwarth  r.  A»em»^  Cro.  Eliz.  355.  (5)  LyddaOr,  Dunlapp,  1  WHs.  4.  Com. 
461.  544.      2  Rol.  Abr.  ObligBtion  (I.),     Dig.  Administration  (B.  14.). 

149.  (6)  BiOinghttrtt  r.  Speertaan,  1  Salk.297. 

(2)  11  Vin.  Abr.   Executors,  277,  278.     317.     Went  Off!  Ex.  285,  286. 

[P.  a.].      Went  Off.  Ex.  270—273.     Bo-        (7)  Bwkky  ▼.  Pirk,  1  Salt  317.     Went 

^hondy  ▼.  Fairfax  (Lord),  2  Vern.  750.  Off.  Ex.  149. 

(3)  Went  Off.  Ex.  276.     2  Black.  Com.        (8)  Went  Off.  Ex.  292,  293. 
465.  511.     Com.  Dig.  Administration  (C.         (9)  Anon.  18  Yes.  258. 

2.).      Humer  r,  Marehant,  3  Burr.   1384.,  (10)  II  Vin.  Abr.  Executors,  304.  [X.a.]. 

nde  etiam  Gage  t.  Adon,  1  Sallc.  326.  3  Bac.  Abr.  Executors  (L.),  516.    BucJdand 

(4)  3  Bac  Abr.  Executors  (L.),  517.  r,  Brooke,  Cro.  Elii.  315.  Lemunv,  Foohe^ 
Newport  t.  Godfrey,  3  Ler.  267.  2  Vent  3  Ler.  57.  GoUUmith  ▼.  Sydnor,  Cro.  Car. 
184.  Gagev.  AcUm,  Com.  67.  Stonehontev.  362.  England  (Bank  of)  ▼.  Morriee,  C.  T. 
JJfordf  ibid.  145.  Godfrey  ▼.  Newport,  Comb.  H.  228. 

183.  11  Vin.  Abr.  Executors,  289.  [P.  a.  (11)  Went  Off  Ex.  277—279.  Com. 
2.],  n.,  vide  2  Black.  Com.  1 1.  Stat  8  Anne,  Dig.  Administration  (C  2.).  Swinb.  p.  tL 
••14.  s.  16. 
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In  the  administration  of  assets,  a  contingent  security,  as  for  example  a 
bond  to  save  harmless,  will  not  stand  in  the  way  of  a  debt  by  simple  con- 
tract. (1)  And  if,  subsequently  to  the  payment  of  the  simple  contnct 
debt,  the  contingency  should  happen,  it  seems  reasonable,  that  evidenoeof 
such  payment  should  be  admitted  on  the  executor's  plea  of  piene  admudh 
travU  to  an  action  by  the  specialty  creditor.  (2) 

But  where  the  contingency  has  taken  place,  although  the  debt  ooDBeqnent 
upon  it  has  not  yet  been  paid,  it  may  be  pleaded  to  an  action  by  a  siir^ 
contract  creditor.  (3) 

A  voluntary  bond  shall  be  postponed  to  simple  contract  debts  hom&fiik 
contracted ;  and  such  bond,  if  not  to  the  prejudice  of  creditorB,  must  be 
paid  in  preference  to  legacies ;  because  a  bond  transfers  a  right  in  the  life- 
time of  the  obligor,  whereas  legacies  arise  from  the  will,  which  takei 
effect  only,  from  the  testator's  death,  and  therefore  they  ought  to  be  poit- 
poned  to  a  right  created  in  his  lifetime.  (4)  But  an  executor  has  do  as- 
thority  to  pay  a  bond  founded  on  an  usurious  contract,  or  a  bead  er 
turpi  catud  ;  because  such  payments  amount  to  a  devastavit^  as  well  agaiut 
legatees,  as  against  creditors.  (5) 

If  the  testator  was  bound  by  a  joint  and  several  obligation,  an  executor 
or  administrator  may  pay  it  out  of  the  estate  of  the  testator,  and  plead  it  to 
other  actions  by  creditors  or  specialties.  But  if  the  obligation  be  joint  only, 
the  executors  of  the  deceased  obligor  are  not  liable  on  the  instrument^  tk 
obligation  devolving  on  the  surviving  obligor.  (6) 

A  demand  arising  from  a-  covenant  is  of  the  same  nature,  whether  it  be 
for  a  specific  sum,  or  whether  it'  sound  merely  in  damages.  (7) 

Of  this  class  also  are  debts  by  mortgage ;  and  although  there  be  neither 
bond  nor  covenant  for  the  payment  of  the  mortgage  money,  yet  it  is  pay- 
able out  of  the  personal  assets.  (8)  But  if  such  debt  be  paid  out  of  thoie 
assets,  the  other  creditors,  as  well  by  specialty  as  on  simple  contract,  and 
even  legatees,  are,  in  case  of  a  deficiency  of  that  fiind,  entitled  in  equity  to 
the  advantage  of  the  mortgage,  to  the  extent  of  what  was  applied  in  dis- 
charge of  it,  out  of  the  personal  estate*  (9) 

Last  in  the  order  of  payment  are  debts  on  simple  contract,  as  on  billi 
and  notes  not  under  seal,  and  verbal  promises  (10),  or  such  as  are  implied  ii 
law.  (11)  On  contracts  of  this  nature,  debts  due  to  the  king  must,  it  seeotfi 
be  satisfied  before  debts  which  are  due  to  subjects  (12);  the  wages  also  of 
domestic  servants  and  of  labourers  appear,  with  great  reason,  entitled  to  a 


(1)11  Vin.  Abr.  Executors, 395.  [G.b.]. 
Laney  v.  FairechUd,  2  Vem.  101 .  Hawkint 
y.  Day,  AmbL  160. 

(S)  11  Vin.  Abr.  Executors,  307.  [X.  a. 
5.].  Eelea  y.  Lambert,  Aleyn,  40.,  9ed  otdf 
Goldsb.  143. 

(3)  Cox  V.  Joseph,  5  T.  R.  307. 

(4)  11  Vin.  Abr.  Executors,  304,  305. 
[X.'  a.  3.].  3  Bac.  Abr.  Executors  (L.), 
516,517.  Cray  v,Rooke,C.T.T,  156.  Croft 
T.  Pyke,  3  P.  Wms.  182.  Lechmere  y.  CarKtle 
{Earl  of),  ibid.  222.  Lady  Cox^i  case,  ibid. 
339.  LaseeU  y.  ComunUUi  ^Lord),  C.  T.  F. 
232. 

(5)  Winehcombe  y.  Winchester  {Bishop 
of).  Hob.  167.  Robinson  Y.  Gee,  I  Ves.  sen. 
254. 


(6)  1 1  Vin.  Abr.  £xecutoxs»  288.  [d  4 
Rogers  v,  Danvers,  I  Mod.  165. 

(7)  Phmer  y.  Marehant,  3  Burr.  ISSa 
Freemoult  y.  Dedire,  1  P.  Wms.  429. 

(8)  Vide  Bristol  (Shenff of)  y.  Busftr- 
ford,  2  Vem.  524.  Powell  on  Mort|^ 
813.  Bowel  y.  Price,  1  P.  Wms.  291.  »*• 
Sng  y.  King,  3  ibid.  358. 

(9)  Com.  Dig.  Chancery  (2.  0. 4.)  Fid- 
cher  y.  Stone,  2  Vern.  273.  WiUson  y.  JFW- 
ing,  ibid.  763.  10  Mod.  426.  Cope  t.  0^ 
2  Salk.  449. 

( 10)  2  Black.  Com.  465,  466.  511.  Went 
Off.  Ex.  155. 

(11 )  Soam  y.  Bowden,  C.  T.  F.  396. 

(12)  3  Bac  Abr.  Executors  (L.)»  515- 
517. 
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preference ;  but,  with  the  exception  of  these,  the  executor  has  a  right  like-  Patmxnt  op 
wise,  in  this  species  of  debts,  to  prefer  in  payment  whichever  he  pleases, (I)  ^^'"^  ^mH^ 

But  where  the  testator,  though  in  no  respect  indebted  to  his  brother,  had  PaioKirr. 

signed  a  note  by  which  he  acknowledged  himself  indebted  to  his  brother  in 

5000^  and  always  kept  the  note  in  his  own  custody^  and  the  brother  knew 
nothing  of  it,  at  the  time  it  was  signed,  and  at  the  testator's  death,  it  was 
found  among  his  papers: — It  was  held,  to  be  a  matter  merely  initiate  or  in- 
tended, and  never  perfected,  and  consequently  as  no  debt  at  alL  (2) 

In  Lytdeton  v.  Cross  (3)  Chief  Justice  Abbott  said,  *'  The  situation  of  an  Authoritt  of 
executor  is  frequently  one  of  great  difficulty.    The  law  imposes  on  him  the  Executoii  to 
burden  of  paying  the  debts  of  the  testator  in  a  particular  order ;  and,  on  ^^^v.  to  Cre- 
the  other  hand,  it  confers  on  him  certain  privileges*    One  of  those  privi-  ditors  op 
leges  is,  that  he  has  a  right  to  retain  for  his  own  debt,  in  preference  to  ^^^ 
all  other  creditors  of  equal  degree ;  and  that,  among  creditors  of  equal  Judgment  of 
degree,  he  may  pay  one  in  preference  to  another.     He  may  even,  after  Chief  Justice 
actions  are  commenced  against  him  by  a  creditor  on  simple  contract,  con-  ^^^^^  ^  ^Cro^.* 
fess  a  judgment  in  favour  of  another  creditor  of  equal  degree,  and  thus 
give  the  latter  a  preference."  (4)    Yet  this  election  may  be  controlled  by 
legal  or  equitable  proceedings  against  hiiu,  of  which  he  has  due  notice.  (5) 

Thus,  if  an  action  be  properly  commenced  against  an  executor  for  any 
specific  debt,  it  must  be  preferred  by  him  in  payment  to  others  of  the  same 
class ;  and  he  will  not  be  warranted  in  making  any  voluntary  payment  of 
such  other  debts,  to  defeat  the  party  of  his.  remedy.  (6) 

If  one  creditor  commence  and  action,  an  if  another  creditor  in  equal 
degree  commence  a  subsequent  action,  and  first  recover  judgment,  he  must 
be  first  satisfied. 

A  decree  in  equity  cannot  be  pleaded  at  law ;  but  notwithstanding  whicl^  Decree  in 
it  is  equivalent,  in  the  administration  of  assets,  to  a  judgment ;  and  there-  ^uity  equiva- 
fore,  if  a  decree  have  a  real  priority  in  point  of  time,  not  by  fiction  and  nient 
relation  to  the  first  day  of  term,  it  must  be  preferred,  in  the  order  of  pay- 
ment, to  subsequent  judgments.  (7)    So,  pending  a  suit  in  equity  by  one 
creditor,  an  executor  may  confess  a  judgment  at  law,  in  favour  of  another 
.creditor  of  the  same  degree  (8) ;  or,  after  a  suit  instituted  by  a  creditor 
'  for  an  account,  pay  any  other  creditor  in  preference,  and  he  will  be  allowed 
such  payment  in  passing  his  accounts.  (9) 

An  executor  may  also  confess  a  judgment  after  a  decree  quod  computet^  Confessing 
if  before  a  final  decree.    Where  a  creditor  sues  an  executor  both  at  law  judgments. 
and  equity  for  the  same  demand,  equity  will  not  compel  him  to  make  his 
election  in  which  of  the  courts  he  will  proceed,  in  case  the  executor  be 
attempting  to  prefer  other  creditors  before  him  by  confessing  judgments  to 


(1)  2  Black.  Com.  511.  1  Rol.  Abr.  Com.  Dig.  Administration  (C.  2.).  Sawley 
Executors  (R.),  927.  11  Vin.  Abr.  Execu-  ▼.  Gower,  2  Vem.  62.  Went.  Off.  Ex.  282. 
tors,  274.  [P.  a.]  ».  2  Black.  Com.  512. 

(2)  DUKer  ▼.  UiUher,  1  P.  Wms.  204.  (7)  Pepfoe  v.  Swinbwm,  Bunb.  48.     Dar- 

(3)  S  B.  &  C.  322.  tton  v.  Orford  {Earl  of),  3  P.  Wms.  401.  h. 

(4)  yideetiamiVt»MT.ArtcAo2Mm,5Taunt  Harding  v.  Edge,  I  \ em.  143,  Morricey. 
333.  665.  England  (Bank  of),  C.  T.  T.  217. 

(5)  Went.  Off.  Ex.  282.  (8)    Waring  t.  Danven,  I  P.  Wms.  295. 

(6)  1 1  Vin.  Abr.  Executors,  296.  [Q.  a.  C.  T.  T.  225. 

2.]  n.     GoodJeUow  v.  Burehett,  2  Vem.  300.  (9)  MaUby  ▼.  RusMeU,  2  S.  &  S.  227. 
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them,  but  will  merely  restrain  him  from  taking  out  execution  on  the  judg- 
ment without  leave  of  the  court.  (1 )  But  a  mere  demand  by  the  creditor, 
will  not  divest  the  executor  of  his  right  of  giving  such  preference ;  that 
effect,  can  only  be  produced  by  the  process  of  a  court  of  justice.  (2) 

An  executor  is  not  only  warranted  in  the  payment  of  one  debt  before 
another  of  the  same  order,  but  he  may  also  pay  a  debt  of  an  inferior  natoR 
before  one  of  a  superior,  of  which  he  has  no  notice  (3),  provided  a  reason- 
able time  has  elapsed  after  the  testator's  death ;  —  for  such  payment,  if  pre- 
cipitate, would  be  evidence  of  fraud. 

An  executor  may  plead  a  judgment  recovered  against  him  on  a  Bimpie 
contract  to  an  action  of  debt  on  a  specialty,  if  he  had  no  notice  of  such  spe- 
cialty (4) ;  and  may  even  voluntarily  pay,  without  notice,  such  inferior  ddA 
in  exclusion  of  the  superior:  for  otherwise,  it  might  be  in  the  power  of  si 
obligee  to  ruin  an  executor  by  suppressing  a  bond,  until  all  the  assets  weie 
expended  in  the  payment  of  simple  contract  debts.  (5) 

After  a  suit  is  commenced,  yet  before  an  executor  has  notice  of  tk 
plaintiff's  demand,  he  is  warranted  in  paying  any  other  creditor  (6):— bat 
an  executor  is  not  authorised  to  confess  a  judgment  for  a  debt  of  an  in- 
ferior nature,  if  he  have  notice  of  the  existence  of  a  superior. 

Notwithstanding  an  executor  has  power  to  confess  judgment  in  favour  of 
one  creditor,  after  an  action  has  been  commenced  against  him  by  another 
creditor  of  equal  degree,  and  thereby  give  a  preference  to  the  former,  yet 
he  cannot  confess  judgment  to  a  stranger,  or  even  to  a  creditor  for  a  larger 
sum  than  is  due  to  him  individually ;  therefore  a  judgment  confessed  by  an 
executor  or  administrator  to  a  creditor,  as  well  for  his  own  debt,  as  in  trust 
for  the  debts  of  other  creditors,  cannot  be  pleaded  in  bar  to  an  actioi 
brought  against  him  by  another  creditor.  (7) 

If  a  debtor  appoint  his  creditor  (8)  his  executor,  the  executor  can  retih 
his  debt  in  preference  to  all  other  creditors ;  but  the  privilege  is  accom- 
panied with  this  limitation,  that  he  shall  not  retain  his  own  debt,  as  against 
those  of  a  higher  degree ;  for  the  law  places  him  merely  in  the  same  sito- 
ation,  as  if  he  had  sued  himself  as  executor,  and  recovered  his  debt,  which 
there  could  be  no  reason  to  suppose,  during  the  existence  of  those  of  s 
superior  order.  (9) 

One  of  two  executors  can  retain  for  his  own  debt,  out  of  a  balance  die 
from  both  to  the  estate.  (10) 

The  mere  nomination  of  a  creditor  to  the  executorship,  if  he  refuse  to 
act,  will  not  extinguish  his  legal  remedy  for  the  recovery  of  his  debt  (11) 
Hence,  if  a  creditor  be  appointed  executor  with  others,  he  may  sue  thess, 


(1)  S  Bac.  Abr.  ^Executors  (L.)f  520. 
Barker  v.  Dumerf,  Barnard.  C.  C.  277. 

(2)  Went.  Off.  Ex.  277. 

(3)  S  Bac.  Abr.  Executors  (L.),  518. 

(4)  Ibid.  n.  Harmon  v.  Harmon,  2  Sbow. 
492.  3  Mod.  115.  Davia  v,  Monkhowe, 
Fitzg.  76.  cit.  Bull.  N.  P.  178.  (a.)  Seuda- 
more  ▼.  Heame,  Andr.  340. 

(5)  3  Bac.  Abr.  Executors  (L.)f  518. 
Went.  Off.  Ex.  277—279.  Britton  v.  Bait- 
hurstf  3  Lev.  115.  Hawkitu  ▼.  Day,  Ambl. 
162.,  vide  etiam  Greenwood  v.  BmebuMhf 
Free.  Ch.  534.     Toller  on  Executors,  293. 


(6)  Sawyer  v.  Mercer,  1  T.  R.  69a 

(7)  Tofymtt  y.  WeBe,  1  M.  &  S.  395. 

(8)  Waring  y.  Danm,  1  P.  Wms.  996. 

(9)  2  Black.  Com.  511.  3  ibid.  IS,  1» 
Went.  Off.  Ex.  277.  Com.  Dig.  AdiiBB»- 
tration  (C.  2.).  3  Bac  Abr.  Exeenioi* 
(L.),  518.'  1  RoL  Abr.  Exeeutois  (!•> 
922,  923.  Woodward  v.  Darey,  PlowA  185. 
Ftiramow  v.  Fanfley,  ibid.  543.  H  Via 
Abr.  Executors,  72.  [D.  2.],  261.  [I*  ••. 
Winch,  19.     Harg.  Co.  Litt  264.  *«.  1- 

(10)  Kent  T.  Pickering,  2  Keen,  1. 

(11)  RawHneon  v.  Shaw,  3  T.  R.  557. 
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especiaUy  if  he  has  not  administered  (1 ) :  —  and  if  there  be  not  personal  PATvniTOF 
assets,  he  may  sue  the  heir,  where  the  heir  is  bound.  (2)  ^'""  accord- 

*  "^  ^     ^  INO  TO  LEGAL 

An  executor  may  retain  not  only  for  debts  due  to  him  in  his  own  right,  but  Puoritt. 

also  for  debts  due  to  him  as  trustee.    As  where  A.  before  marriage  cove-   

nanted  with  B.  and  C.  to  leave  them  by  his  wiU,  or  that  his  executors  after  J^u^r"^*^ 

his  death  should  pay  them  700^1  in  trust,  to  pay  the  interest  to  his  wife  for  trustee. 

life  remainder  over ;  and  having  died  intestate  before  his  wife,  it  was  held, 

that  B.,  in  the  character  of  administrator,  might  retain  assets  to  that  amount 

against  a  bond  creditor,  who  sued  before  the  six  months  were  elapsed.  (3) 

So,  where  a  husband  on  marriage  gave  a  bond  to  trustees,  conditioned  to 

pay  to  the  wife  3000L  if  she  survived  him,  who  subsequently  died,  leaving 

the  daughter  and  the  wife  living ;  and  the  wife  having  administered  durante 

minore  (State  of  the  daughter,  it  was  held,  that  she  might  retain  the  money 

due  on  the  bond.  (4) 

But,  if  the  trust  money  is  to  be  paid  to  the  trustees  in  trust,  not  to  pay 
the  capital  to  the  administrator,  but  to  ,lay  it  out  to  secure  an  annuity  for 
him,  he  has  no  right  to  retain  the  principal  sum.  So  where  A.  before  mar- 
riage covenanted,  that  his  executors  or  administrators  should  pay  to  the 
trustees  the  sum  of  400/.  in  trust,  to  secure  out  of  the  proceeds,  an  annuity 
of  20^  to  the  wife  for  life,  it  was  held,  that  the  wife,  as  administratrix,  could 
not  retain  the  AOOL  (5) 

The  right  of  retainer  is  not  lost,  from  the  executor  or  administrator  Right  of  re- 
paying into  court,  in  a  creditor's  suit,  the  money  which  has  been  received  |^"®^  "^^  ^ 
on  account  of  the  assets  of  the  deceased ;  and  where  the  fund  in  court  is  money  into 
insufficient  to  discharge  the  debt  of  the  executor  or  administrator,  his  right  ^^"^"^ 
of  retainer  will  prevail  against  the  plaintiff's  right  to  have  the  costs  of  the 
suit  satisfied.  (6) 

Wliere  the  person  entitled  to  administration  is  an  infant,  and  an  adminis-  Retainer  by  an 
tration  durante  minoriiate  is  granted,  not  only  may  the  administrator,  as  pre-  ^J^*'^***^ .. 
▼iously  observed,  retain  for  his  own  debt  (7),  but  also,  if  the  infant  in  point  tate  ; 
of  right  has  a  title  to  retain  for  a  debt  due  to  himself,  the  administrator 
may  insist  on  that  right  (8)    So,  where  the  creditor  is  a  lunatic,  and  ad-  ^7  ^  adminis- 
ministration  has  been  granted  to  the  defendant  for  the  use  of  the  lunatic,  ifemcnft*^  • 
the  right  of  retainer  will  not  be  prejudiced.  (9) 

If  administration  be  granted  to  a  creditor  as  such,  and  afterwards  be  by  a  creditor 
repealed  at  the  suit  of  the  next  of  kin,  such  creditor  can  retain  against  the  *<hn">iatrttor; 
rightful  adminbtrator.  (10) 

An  executor  of  an  executor  is  entitled  to  retain  out  of  the  assets,  debts  by  executor  of 
due  from  the  testator,  either  in  his  own  right,  or  as  the  executor  of  the  de-  ^®^^' » 
ceased  executor.  (1 1)    So,  where  a  bond  creditor  took  out  administration  de  by  executor  of 

administrator ; 

(I)  Went  Oft,  Ex.  78.  (5)  Hum^um  ▼.  noH^juon,  9 Priee, 464. 

(S)  Harg.  Co.  Litt.  S64.  (b.)  n,  1.  Wimk-  (6)  Chit$um  v.  Dewet,  5  Russ.  29.  Lang- 

ford  y.  Wankfardy  1  Salk.  S99.     Went.  Off.  Urn  v.  mgg$,  5  Sim.  SS8. 

£x.  76--80.  (7)  RoMk^  y.  Godo^in,  Sir  T.  Raym. 

(S)  Flumer  y.  Marehant,  S  Burr.  1380.,  48S.    Com.  IMg.  Administration  (C). 

Tide  etiam  Coekroft  y.  Blacky  S  P.  Wms.  298.  (8)  FranA»  y.  Cooper,  4  Vea.  764. 

JVoMis  y.  Cooper,  4  Ves.  76S.      Loomet  y.  (9)  Ibid.  763. 

SioeAerd,  1  S.  &  S.  461.  (10)  Blaekbormigh  y.  J)avi$,  1  Salk.  S8. 

(4)  RotkeOey  y.  GodoHphin  Sir  T.  Raym.  (11)  Sfietr  y.  Jama,  2  M.  &  K.  387. 

483.     IdtanriaU  y.   Tkompwn,  Willes,   186.  , 
Loane  y.  Gziey,  2  W.  Blaek.  965. 
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bonis  nan  to  his  debtor,  and  died  before  he  had  made  any  decti'on  in  ithat 
particular  effects  he  would  have  the  property  altered  by  retainer,  it  was  hd^ 
that  the  executor  of  the  creditor,  in  accounting  for  the  assets  of  the  debtor, 
might  deduct  the  debt  (1) 

In  case  a  married  woman  be  executrix^  the  husband  may  retain^  if  the 
testator  was  indebted  to  him^  or,  which  is  the  same  thing,  to  the  vife 
before  marriage.  (2)  And  it  seems  clear,  that  if  the  husband  be  executor, 
he  may  retun  for  a  debt  contracted  by  the  testator  with  the  wife  im 
sola,(S) 

'  If  the  same  person  be  the  personal  representative  both  of  the  creditor  and 
of  the  debtor,  he  may  retain  out  of  the  effects  of  which  he  is  possessed  as 
the  representative  of  the  debtor,  to  satisfy  the  debts  due  to  him  as  the  re- 
presentative of  the  creditor.  (4) 

If  two  be  jointly  and  severally  bound,  and  one  makes  the  obligee  Ids 
executor,  he  may  either  retain,  or  sue  the  survivor.  (5) 

If  two  be  jointly  bound  in  an  obligation,  the  one  as  principal,  the  other 
as  surety,  and,  on  the  principal's  death,  the  surety  become  his  penoul  re- 
presentative, and  on  forfeiture  of  the  bond  discharge  the  debt,  it  has  been 
held,  that  he  cannot  retain,  for  by  joining  in  the  bond  with  the  principal,  H 
became  his  own  debt  (6)  Yet  in  such  a  case  it  seems,  he  might  retain  for 
the  money  paid,  as  constituting  a  simple  contract  debt  (7) 

An  executor  can  retain  out  of  a  balance  found  to  be  due  from  himself  and 
his  co-executor  to  the  estate.  (8) 

It  seems,  that  an  executor  can  retain  for  his  own  debt,  though  barred  by 
the  Statute  of  Limitations ;  for,  as  an  executor  may  pay  a  debt  to  anodier, 
though  he  might  have  pleaded  the  Statute  of  Limitations,  why  may  he  not 
pay  himself?  (9) 

An  executor  can  retain  for  payments,  which  he  has  made  out  of  bis  own 
moneys  before  the  issuing  of  the  writ,  and  exchange  of  debts  of  the  deceased 
of  equal  or  higher  degree  than  the  plaintiff's.  (10) 

No  retainer  is  allowed  out  of  equitable  assets ;  for  in  equity  all  debts  are 
equal,  and  a  court  of  equity  will  never  assist  a  retainer.  (11) 

An  executor  de  son  tort  cannot  retain  for  his  own  debt,  even  of  a  superior 
degree  to  that,  upon  which  he  is  sued.  (12) 

Damages,  which  in  their  nature  are  arbitrary,  such  as  damages  founded 
on  tort,  cannot  be  retained.  (13) 

An  executor  cannot  retain  against  his  co-executor;  for  se veral joint  exe 
cutors  or  administrators  are  considered  but  as  one  person  in  law ;  the  pos^ 
session  of  one,  is  the  possession  of  the  other ;  the  receipt  of  one  is  the  receipt 
of  the  other ;  and,  therefore,  the  retainer  of  one  must  be  considered  as  the 


(1)  Weeks  v.  Gore,  3  P.  Wms.  184.  n. 

(2)  Toller  on  Executors,  358. 

(3)  Prince  v.  Rowtonf  I  Mod.  208.  2 
ibid.  51.  cit  Williams  on  Executors,  842. 

(4)  Bumet  y.  Dixe,  1  Rol.  Abr.  Ex- 
ecutors  (  L. ),  922.  Fryer  r, '  Gildridge,  Hob. 
10. 

(5)  Crotee  t.  Corke,  3  Keb.  116.  Cock  ▼. 
Croest  2  Lev.  73.  3  Bac  Abr.  Executors 
(A.)>  431.  minkford  v.  Wdnkfordj  1  Salk. 
299. 

(6)  Atum,  Godb.  149.  pi.  194. 


(7)  BathmrtiY,DelaZimek,myL4gi. 

(8)  JTaUv.  A'cAenn^,  2Keen,l. 

(9)  ^^^iaiDS  on  Executors,  844.,  fled  vide 

Shewem  v.  Vamderhont,  1  Russ.  &  M.  349.   < 
ibid.  75. 

(10)  Ca  Litt  283.  (a.)   Bull.  N.P.  HI. 
(ll)i4fioii.2Ca8.Cb.  54.  HcpUmf.Vrr 

den,  Prec.  Ch.  181.     Baify  ▼.  Fbefhm», 
Mosely,  95. 

(12)  piMi,  ises. 

(IS)  JLoeme  ▼.  Oucy,  2  W.  Bl«ek.  968. 
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retainer  of  the  other,  and  mast  enure,  for  their  mutual  benefit,  on  the  dis-'  PAnmr  or 
charge  of  the  debts  of  both  in  proportion.  ( 1 )  ^™  ^■°^»- 

PUORITT. 


11.  Devastavit.  Devastavit. 

A  devastavit  is  a  wasting  of  the  assets  belonging  to  the  testator.  (2)  Defined. 

Thus,  if  an  executor,  by  palpable  acts  of  abuse^  as  giving  away,  em-  Acts  or  Ex*- 
bezzling,  or  consuming  the  property,  without  regard  to  debts  or  legacies;  ^moumto  a" 
or  by  misapplying  it  in  extravagant  expenses  in  the  funeral,  in  the  pay-   Devastavit. 
ment  of  debts  out  of  their  legal  order,  to  the  prejudice  of  such,  as  are 
superior ;  by  an  assent  to,  or  payment  of  a  legacy,  where  there  is  not  a 
fund  sufficient  for  creditors  (3);  by  disbursements  in  the  schooling,  feeding, 
or  clothing  of  an  intestate's  children  subsequently  to  his  decease  (4>) :  —  he 
will  be  guilty  of  a  devcutaviL 

The  general  rule  adopted,  with  respect  to  the  liability  of  executors  and 
administrators  is  founded  upon  two  principles :  Jlrst,  that  in  order  not  to 
deter  persons  from  undertaking  these  offices,  the  court  is  extremely  liberal 
in  making  every  possible  allowance,  and  cautious  not  to  hold  executors 
or  administrators  liable  upon  slight  grounds ;  secondly^  that  care  must  be 
taken  to  guard  against  an  abuse  of  their  trust  (5) 

If  an  executor  pay  money  in  discharge  of  an  usurious  hond^  or  of  any  Cayment  of 
other  usurious  contract  entered  into  by  the  testator,  he  will  be  held  per-  ^waSS'an' 
sonaily  responsible  (6) ;  or  if  he  submit  to  arbitration  a  debt,  or  any  other  usurious  bond, 
demand  he  may  be  entitled  to,  in  right  of  his  testator,  and  the  arbitrator  Submission  to 
do  not  award  him  a  recompense  to  the  full  value,  this,  as  being  his  own  ^^  i^r&^on. 
voluntary  act,  will  render  him  responsible  for  the  difference.  (7) 

Where  the  executor  of  an  obl^ee  took  in  payment  a  bill  of  exchange^  Receiving  in 
drawn  on  a  banker  for  the  money,  who  accepted  the  bill,  and  before  pay-  Jf  g™  ^ra  e 
ment  failed,  on  the  executor's  afterwards  bringing  an  action  on  the  bond, 
.it  was  held  to  be  a  payment  (8) 

If  executors  release  or  cancel  a  bond  due  to  the  testator,  or  deliver  it  to  Release  or  can- 
the  obligor,  this  will  charge  him  to  the  amount  of  the  debt,  whether  in  ^^^  on  o  a 
point  of  fact  he  received  it  or  not  (9) 

If  an  executor  in  the  character  of  executor  commence  an  action,  in  which  Compounding 
he  has  a  right  to  recover,  and  afterwards  agree  with  the  defendant  to  re^  ^      '^^ 
ceive  a  specific  sum  at  a  future  day  as  a  compensation,  and  the  party  fail  to 
pay  it,  the  executor  is  liable  on  a  devastavit  for  the  value.  (10) 

If  he  release  a  cause  of  action  accrued  in  right  of  testator,  whether  Releasing 

(1)  Chapman  v.   Tuma^   11  Vin.   Abr.         (6)   Wntckeombey,  Winehuter{Bithopof\ 
Executors,  72.  [D.  S.].  Hob.  165.  193.     HodMman  (Knightly,  GrU 

(2)  Went  Off.  Ex.  300.      3  Bac.  Abr.     sefl,  Noy*  129. 

Executors  (L.),  510.     Com.  Dig.  Adminis-  (7)  Went  Off.  Ex.  304.     Anon,  3  Leon. 

tration  ( 1. 1.).    11  Vin.  Abr.  Executors,  306.  51 .    Toiler  on  Executors^  425. 

[X.  a.  4.].     ^fttiiiMr  V.  Swttt^  3  Madd.  244.  (8)  3  Bac.  Abr.  Executors  (L.),  512.  »., 

(3)  Went  Off.  Ex.  304.     Spod*  v.  Smith,  et  vide  J7arAer  v.  Takoty  1  Vern.  474. 

*3  RUS8.511.  (9)  Went  Off.  Ex.  SOS.     1  Nels.  Abr. 

(4)  GiUt  V.  Dyson,  1  Stark.  32.     Toller    262. 

on  Executors,  424.  (10)  Nordm  v.  XsoiV,  2  Lev.  189.    Sir  T. 

(5)  Poweffv.  £eaju,  5Ves.843.    Baphad    Jones,    88.       Barker    v.   Talooit    I    Vern. 
V.  BoehMj  ]  3  ibid.  41  a      Tebbt  v.  Carpenter,    474. 

1  Madd.  298. 
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before  or  subeequently  to  the  testator's  death,  this  will  also,  generally  speak- 
log  (1),  be  a  devastavit,  (2) 

If  an  executor  take  an  obligation  in  his  own  name,  for  a  debt  doe  bj 
simple  contract  to  the  testator,  he  will  be  equally  chargeable,  as  if  he  bad 
received  the  money,  for  the  new  security  has  extinguished  the  testator's  right, 
and  is  quasi  a  payment  (3) 

Such  acts  of  negligence  and  careless  administration,  as  tend  to  defeat  the 
rights  of  creditors  or  legatees,  amount  to  a  devtutavii;  because,  if  penou 
accept  the  trust  of  executors  they  must  perform  it ;  they  must  use  doe 
diligence,  and  not  suffer  the  estate  to  be  injured  by  their  neglect  (4) 

Thus,  if  an  executor  with  assets  delay  the  payment  of  a  debt  payable 
on  demand  with  interest,  and  suffer  judgment  for  principal  and  interot 
incurred  after  testator's  death,  it  will  be  a  deveutavU.  (5) 

Delaying  to  commence  an  action,  and  thus  enabling  a  creditor  to  avail  biin- 
self  of  the  Statute  of  Limitations  (6),  losing  the  chattek  of  the  testator  (7). 
actually  neglecting  to  sue  the  obligor  of  a  bond  (8),  retaining  money 
for  a  length  of  time  without  vesting  it  in  the  funds  or  in  other  seeoritf 
for  interest  (9),  permitting  rent  to  run  in  arrear,  and  subsequently  loit 
through  such  negligence  (10),  and  assigning  a  term  in  trust  to  attend  tlie 
inheritance  (11),  are  respectively  considered  to  be  a  devastavit  by  theex^ 
cuter. 

An  executor  cannot  lend  money  on  personal  security,  though  word^ 
which  may  imply  a  discretion  so  to  do,  are  used  by  the  testator  in  kk 
will  (12) ;  nor  will  a  power  to  lend  money  upon  real  or  personal  secsritj} 
enable  trustees  to  accommodate  a  trader  with  a  loan  upon  his  bond.  (18) 

These  propositions  are,  however,  qualified  by  Webster  v.  Spencer  (U), 
where  it  was  held,  that  an  executor,  who  had  lent  out,  on  the  security  oft 
promissory  note,  money  belonging  to  the  testator,  but  not  wanted  for  the 
immediate  uses  of  the  will,  was  not  guilty  of  a  devastavity  provided  be  ei- 
ercised  a  fair  and  reasonable  discretion  on  the  subject  (15) 

If  an  executor  lay  out  assets  on  private  securities,  the  benefit  made 
thereby,  will  accrue  to  the  estate^  yet  the  executor  will  be  responsible  for 
any  deficiency  (16)  ;  and  ^*  the  particular  circumstances  cannot  weigL" 


(1)  Toller  on  Executors,  425.  429. 

(2)  Went  Off.  Ex.  303.  Chandler  v. 
ThompmHt  Hob.  266.  Brightman  v.  Keighfy, 
Cro.  Elix.  43. 

(3)  Goring  v.  Goring,  Yelv.  10.  Nor  den 
Y.  Levit,  2  Lev.  189. 

(4)  Tebbi  v.  Carpenter,  1  Madd.  298. 

(5)  Seaman  v.  Everad,  2  Lev.  40.,  et  vide 
Haa  V.  HoBet,  1  Cox,  134. 

(6)  Haywardy,  Kineey,  12  Mod.  573.  11 
Vin.  Abr.  Executors,  309.  [X.  a.  7.]. 

(7)  Goodfdhto  v.  Burehett,  2  Vern.  299. 

(8)  3  Bac.  Abr.  Executors,  (L.),  512. 
Lowton  V.  Copeland,  2  Bro.  Ch.  Ca.  156. 

(9)  Bird  v.  Lackey,  2  Vern.  744.  Perih'fif 
V.  Bayniun,  1  Bro.  Ch.  Ca.  375.  LitUAaka 
V.  Gciooyne,  3  ibid.  73. 

(10)  Tdht  V.  Carpenter,  1  Madd.  290. 

(11)  Charlton  v.  Low,  3  P.  Wms.  330. 
WiUoughby  v.  Wilhughby,  1  T.  R.  763. 

(12)  WUkee  v.  Steward,  Cooper,  6.  Holme$ 
T.  Dring,  2  Cox,  1 . 


(IS)  Langetony.  OllivaMt,  Cooper, S3. 

(14)  3B.&A.S60. 

(15)  rideetiamdUet.BKy\ey  J,  in  Ckri^' 
Hougham,  2  B.  &  C.  155.  Although  the 
lending  itself  may  not  amount  to  ■  Icgil 
devawtttvit,  yet,  in  equity,  an  executor  ori^ 
ministrator  lending  money  of  the  dtcteed 
upon  bond,  promissory  note,  or  odier  pff* 
sonal  security,  is  guilty  of  a  breach  of  tn^ 
(  Terry  v.  lirry,  Prec.  Ch.  273.  72|*r  t. 
BicUrion,  3  Swanst  80.  a.  1  Eden.  149. » 
Adye  v.  FeuUUUau,  1  Cox, 24.  3 SvaniLH 
n,  Hebmee  v.  Dring,  2  Cox,  1.  (ftOa  v. 
Steward,  Cooper,  6.  Figraea  v.  BinfiH  S 
Madd.  62.  Walker  v.  Symonde,  3  Svaact 
63.,  overruling  Harden  v.  Pbtsom,  1 IS^ 
145.     Bacon  r.  Clark,  SU.&C.99i.)f  ibA 

personally  answerable  if  the  seevricy  ftan 
defective. 

(16)  Adye  v.  FemBeteam,  1  Cox,  24. 
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If  an  executor  sell  the  testator's  goods  at  an  under  value,  although  it.  be    Dbvastatit. 
an  appraised  value  (1),  or  if  he  delay  disposing  of  them,  by  which  they  are 


injured,  he  is  personally  bound  to  make  a  compensation.  (2)  undeAdue. 

If  an  executor  omit  to  sell  goods  at  their  full  price,  and  afterwards  they 
are  taken  out  of  his  hands,  he  will  be  liable  to  the  extent  of  the  value  of 
the  goods,  and  not  merely  to  what  he  recovers  in  damages^  for  there  was  a 
default  on  bis  part.  (3) 

.  If  goods  be  perishable,  and  the  executor  has  been  neither  guilty  of  ne-  Perishable 
^ect  in  keeping  them,  nor  delay  in  selling  them,  in  case  they  be  impaired,  8<>o<^ 
he  will  not  be  answerable  for  their  just  value,  but  only  for  what  they  were 
worth  at  the  time  of  the  sale ;  yet,  if  the  goods  be  taken  out  of  his  posses- 
sion, he  must  sue  the  party  taking  them,  that  he  may  exempt  himself  from 
any  greater  claim,  than  the  damages  he  shall  recover.  (4) 

If  an  Executor  merely  give  a  receipt  for  so  much  due  on  a  bond,  as  he  in  Acn  which 
fact  receives,  he  cannot  be  charged  with  a  devastavit  for  the  residue.  (5)       ^''^  ^^ 

^  AMOUNT  TO  A 

Though  an  executor  compounding  or  releasing  a  debt  miist  answer  for  Dbvaravit. 
the  same,  yet,  if  it  appear  to  have  been  for  the  benefit  of  the  trust  estate, 
it  will  be  a  justifiable  act 

If  an  executor  compound  an  action  of  trover  for  the  goods  of  his  tes-  Compounding 
tator,  and  take  a  bond  for  the  money  payable  at  a  future  day,  it  does  not  ^'f  "^'^^^ 
necessarily  amount  to  a  devastavit^  as  the  money  for  which  the  bond  is 
taken,  is  assets  immediately.  (6) 

In  case  of  an  executor  investing  money  in  the  funds  and  appropriating  Investment  of 

the  same,  he  will  not  be  answerable  for  a  loss  by  a  fall  in  the  stocks.  (7)       ^^^  "^ 

And  it  seems,  that  an  executor  will  not  be  liable  for  the  loss  of  a  loan  of  ^       ^ 

JLiOsn  Ok  money 

money  upon  real  security,  if  at  the  time  of  lending,  it  was  such  a  security,  upon  real 
that  its  validity  was  unquestionable.  (8)  security. 

But  the  rule  is,  never  to  permit  a  trustee  or  executor  (ifter  a  decree  to 
lay  out  money  on  mortgage,  or  lo  deal  with  the  assets  for  the  purposes  of 
investment,  without  the  leave  of  the  court 

A  conversion  of  the  goods  of  the  testator  to  the  executor's  own  use,  is  Executor  con- 
not  a  devastaivit,  if  he  pay  debts  of  the  testator  to  the  value  with  his  own  ^^^J^Jfj^ 
money.  (9)    Nor  is  he  so  liable,  if  he  pay  a  debt  of  an  inferior  nature  out  testator  to  his 
of  his  own  purse  to  the  amount  of  the  testator's  effects  in  his  hands,  for  o^^  <"«• 
they  remain  equally  liable  to  the  claim  of  the  superior  creditor,  and  may  be 
seized  equally  at  his  suit  or  execution  in  specie,  as  the  testator's  pro- 
perty. (10) 

If  there  be  arrears  of  rent  on  a  lease,  and  on  the  tenant  becoming  in-  Arrears  of  rent 
solvent,  the  executors  release  the  arrears,  and  give  him  a  sum  of  money  to  °'*  *  **'**• 
quit  possession  —  in  case  they  appear  to  have  thus  acted  for  the  benefit  of 
the  estate — such  disbursements  will  be  allowed.  (II)   Nor  can  an  adminb-  Insolvent 
trator  be  charged  with  any  part  of  a  debt  as  assets,  where  having  arrested    *''**"• 

(1)  Went.  Off:  Ex.  SOT.  Ca.  147.     Franklin  r.  Frith,  ibid.  433.,  vide 

(2)  JenMint    r.    Fhmbe,     6    Mod,    181,     eikm  Cooper  v.  Dougku,  2  ibid,  231 . 

182.  (8)  Brown  v.  Litton,  1  P-  Wms.  141.,  sed 

(3)  Ibid.  vide  Norbwry  v.  Nortnuy,  4  Madd.  191. 

(4)  Ibid.  (9)  Merehant  v.  Driver,  1  Saund.  307. 

(5)  Com.    Dig.    Administration  (I.  2.).         (10)   Wheaify  s.  Lane,  ibid.  218.     Toller 
Went  Off:  Ex.  303.  on  Executors,  428. 

(6)  Norden  v.  Levit,  2  Lev.  189.  (H)  Slue  v.  Marehall,  3  P.  Wms.   381. 

(7)  HtUeMmon  v.  Hammond,  3  Bro.  Ch.     Legh  ▼.  ffoUoway,  8  Ves.  213. 
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a  debtor,  or  where  a  debtor  having  apj^ied  to  come  out  of  praon  under  the 
Insolvent  Act,  he  obtains  from  him  aU  the  property  that  can  be  acquired. (I) 
If  any  goods  of  the  testator  be  stolen  from  the  possession  of  an  ex- 
ecutor, or  from  the  possession  of  a  thini  person  to  whoae  custody  they  have 
been  delivered  by  the  executor,  or  are  lost  by  casualty,  as  by  acddental 
fire  (2),  the  [executor  will  not,  in  eguUy,  be  chargeable  with  these  as  ai- 
sets.  (3) 

Respecting  losses  sustained  by  the  failure  of  bankevs  or  other  pencw 
into  whose  hands  the  money  of  the  testator  lias  been  •dqposited  by  die  a- 
ecutor,  the  rule,  at  least  in  equity,  seems  to  be*  that  where  the  deposit  wis 
KXBcuTOE,  Ex.  jQg^Q  f^m  necessity,  or  tsonformably  te  the  common  nsases  of  mankiwl 

XCDTRIX,  AMD  .ii  ,  ,  ^^ 

HusBAXD  or      the  executor  will  not  be  responsible  for  the  kiss.  (4) 

Where  an  executor  sold  houses  and  applied  part  of  the  maney  in  pay- 
ment of  debts,  &C.  and  paid  the  rest  into  his  bankers,  mixing  it  with  his 
own  money,  instead  of  vesting  the  same  in  stock  as  directed  by  the  wi, 
and  the  bankers  failed,  he  was  held  liable  to  pay  the  mon^  to  the  le- 
gatees. (5) 

If  an  executor  appoint  an  agent  to  collect  the  testator's  effects,  and  the 
agent  embezzle  them,  it  will  be  a  devastavit  by  the  executor.  (6) 

By  Stat.  4  &  5  Will.  &  M.  c.  24.  s.  12.  an  executor  of  an  executor  is 
liable,  on  a  devastavit  committed  by  his  testator,  in  the  same  manner,  as  he 
woulid  have  been,  if  living. 

A  devastavit  by  one  executor  will  not  charge  his  companion  (7);  «Bdif 
there  be  several  executors  or  administrators,  each  will  be  liable  only  for  wkil 


Goodi  stolen 
from  executor, 
or  lost  by 
casualty. 


RUPOKSIBIU- 

TUEs  Foa  Acts 
or  Bakkxks, 
Agkmts,  Co- 


EXXCUTJUX* 

Banken. 


Agents. 

St8t.4&5WU]. 
&  M.  c.  24. 
S.12. 


MiSArrucA- 
TioN  of  Assets 

BT  A  Co-BX- 
JSCUTOS. 


Dewutttvit  by 
one  executor, 

His  Gom^axkion.   He  receives  (8),  provided  he  hath  not  intentionally  .or  otherwise  contriboted 

to  the  devastavit  of  the  other.  (9) 

Thus,  if  an  executor,  possessing  assets  of  his  testator,  hand  over  thoie 
assets  to  a  co-executor,  and  they  are  misapplied  by  that  co-executor,  thea 
the  executor  who  ^rst  parted  with  the  assets,  will  be  responsible  for  their 
misapplication,  unless  he  can  assign  a  good  excuse  for  the  act  (10) ;  infiM^ 
where,  by  any  act  done  by  one  executor,  any  part  of  the  representative  estate 
comes  to  the  hands  of  his  co-executor,  the  former  will  be  answerable  for 
the  latter  in  the  same  manner,  as  he  would  have  been  for  a  stranger,  whoB 
he  had  entrusted  to  receive  it  (11) 

But  if  an  executor  be  merely  passive,  by  not  ^nreventiiiig  his  co-executor 
from  acquiring  the  assets,  the  former  is  not  liable  for  any  misapplication.  (13) 
One  executor  in  trust  is  not  answerable  for  the  receipts  of  the  other — froB 
merely  taking  probate  ;  or  from  permitting  the  other  to  possess  the  assets; 
or  from  joining  in  necessary  acts  for.the4)urposes  of  administration.(lS) 


(1 )  PemUngton  v.  Healey,  I  C.  &  M.  40S. 
3  Tyrw.  319.     Toller  on  Executors,  42SL 

(2)  Croft  V.  Lyndaey,  Freem.  Ch.  Ca.  1. 
Bailey  t.  Gotddf  Exch.  Eq.  coram  Alderson 
Bo  July,  1840,  cit.  Williams  on  Executors, 
1420. 

(3)  Jones  y.  Lewet,  2  Ves.  sen.  240. 

(4)  ChurchtUv,  Hob»on(Lady,)  1  P.  Wms. 
243.  Kniffht  ▼.  Plymouth  (  Lord),  3  Atk.  480. 
Exp.  Belchierf  Ambl.  219.  Rowth  ▼.  Howell, 
3  Ves.  565.  Adam»  v.  daxton,  6  ibid.  226. 
Bacon  v.  Bacon,  5  ibid.  334.  Darke  v.  Afor- 
tyn,  I  Bear.  525. 

(5)  Fletcher  v.  Walker,  3  Madd.  73. 


v(6)  Jeniin*  y.  Phmbe^SUod,  93. 

(7)  Went.  Off.  Ex.  306.  Dyer,2ia  3 
Bac.  Abr.  Executors  (D. ),  454.  LkUAekt 
V.  Gateoyne,  3  Bra  Cb.  Ca.  73. 

(8)  Champney$  v.  Promts,  Barnes,  44(X 

(9)  Toller  on  Executors,  4da 

(10)  Toumsend  ▼.  Barber,  1  Dick.  356^ 
Davis  ▼.  SpurKng,  I  Ruas.  &  M.  6$. 

(11)  yideChurehm^,ffcUon(Jjad^),lf' 
Wms.  241.  ».  Sadler  y.  Hobbs,  2  Bro.  Cb. 
Ca.  117. 

(12)  Langfordv.  Gaseoymt,  11  Ves.SS5. 

(13)  Hovey  v.  ^/oAemoM,  4  ibid.  596. 
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Id  Jcy  y.Can^^U  (1)  it  was  held  by  Lord  Redesdale,  that  if  an  executor,     Dxtasta^it. 
living  in  London,  remit  money  to  his  co-executor  to  pay  debts  in  Suffolk,  Effect  of  one 
"he  is  considered  to  do  this  of  necessity :  he  could  not  transact  business  with-  executor 
out  trusting  some  persons,  and  it  would  be  impossible  for  him  to  discharge  ^^i^^l^  ™o- 
his  dutyy  if  he  be  nuide  responsible  where  he  remitted  to  a  person  to  whom  other. 
he  would  have  given  credit,  and  would  in  his  own  business  have  remitted 
money  in  the  same  way.    It  would  be  the  same,  were  one  executor  in  India 
and  another  in  England,  the  assets  being  in  India,  but  to  be  applied  in  Eng- 
land ;  there  the  co-executor  is  appointed  for  the  purpose  of  carrying  on  such 
transactions;  and  the  executor  is  not  responsible;  for  he  must  remit  to 
somebody,  and  he  cannot  be  wrong  if  he  remits  to  the  person  in  whom  the 
testator  himself  reposed  confidence." 

But  an  executor  administering,  having  once  received  money,  assets  of  Where /i/ene    ' 
his  testator,  cannot  discharge  himself  under  the  plea  ofplene  administravit^  adm%n%$travtt 
lit>m  an  action  by  a  bond  creditor  of  his  testator,  by  shewing,  that  he  paid  charge  a  bond 
the  money  over  to  his  co-executor,  even  for  the  purpose  of  satisfying  the  cnditor. 
bond  creditor,  who  had  applied  for  payment  to  such  co-executor,  if  the 
co-executor  afterwards  misapplied  the  money  by  retaining  it^  to  satisfy  his 
own  simple  contract  debt  (2) 

If  an  executor  administer  part  of  the  assets,  he  will  be  responsible  for  Executor  ad- 
such  as  he  has  received^  although  he  has  renounced  the  executorship,  and  "^'"^r  I^^ 
paid  the  money  to  a  co-executor  who  proved  the  will  (3) ;  for  executors  assets, 
must  either  wholly  renounce,  or,  if  they  act  to  a  certain  extent  as  executors, 
and  take  upon  them  that  character,  they  can  only  be  discharged  by  them- 
selves administering  the  assets,  or  by  putting  the  administration  into  the 
hands  of  a  eourt  of  equity.  (4) 

But  an  executor,  who  has  not  proved,  is  not  to  be  considered  as  acting,  Where  execu- 
by  assisting  a  co-executor  who  has  proved,  in  writing  letters  to  collect  *<v  ^  °o^ 
debts,  nor  by  writing  directly  to  a  debtor  of  the  testator  and  requiring 
payment.  {5) 

Respecting  the  liability  of  an  executor,  who  merely  joins  his  co-executor  Liability  of  an 
in  an  acty  which  might  have  been  done  with  equal  validity  by  the  co-  "^!?'o5^, 
executor,  Lord  Redesdale  in  Doyle  v.  Blake  (6)  observed,  that  '*  where  his  co-execu- 
executors  have  been  jointly  charged,  where  one  only  has   received  the  tor  in  an  act, 

ji  ...j.f...  ,^,  .  ^     ^hich  might 

money,  and  the  other  joined  m  the  receipt,  it  has  been  on  the  ground,  have  been  done 
that  the  property  was  under  the  control  of  both ;  that  is,  where  two  exe-  with  equal 
eutors  joined  in  the  receipt  to  a  debtor  for  a  sum  of  money,  though  the  ^exEutor.  * 
receipt  of  one  would  have  been  a  discharge  to  the  debtor,  yet,  they  joining  judgment  of 
in  the  discharge^  the  debtor  is  taken  to  have  paid  to  them  both ;  his  re-  Lord  Redes- 
quiring  the  discharge  of  the  executor,  who  has  not  received  the  money,  ^^^^J^* 

(1)  lSch.&Le£  (Irish),  341.  lost     Batkin  took  no  active  part  in  the 

(2)  Cro8$e  V.  Smith,  7  East,  246.  By  the  trusto,  but  was  cognisant  of  the  breach  of 
estkblished  rules  of  courts  of  equity}  a  trus-  trust,  and  took  no  proceedings  to  prevent  it, 
tee  who  stands  by  and  sees  a  breach  of  trust '  and  Lord  Langdale  held,  that  Batkin  was 
committed  by  his  co-trustee,  becomes  re-  responsible  for  the  consequences  of  the  breach 
sponsible  for  that  breach  of  trust:  — thus,  of  trust     Williams  on  Executors,  1434. 

in  Booth  v.  Booth  (1  Beav.  125.),  a  tes-         (3)  Read  y.  Truehot,  Ambl.  417. 

tator   bequeathed  to  his  partner,    and    to        (4)  Doyle  v.  Blake,  2  Seh.  &  Lef.  (Irish), 

one  Batkin,  his  personal  estate,  upon  trust  245.,  vide  Riky  r.  Kemmit,  1  Lloyd  &  Goold 

to  invest  the  same  for  the  benefit  of  his  wife  (Irish),  101. 

and  children.     Both  the  executors  proved        (5)   Orr  v.  Newton,  2  Cox,  274. 

the  will,  and  the  surviving  partner  retained         ((>)  2  Sch.  &  Lef.  ( Irish),  242. 

the  testator's  moneys  in  the  trade,  which  were 
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JtidgnMnt  of 
Lord  Eldon  in 
Walker  ▼.  j^- 
mondt. 


Executrix  and 
huflband  of 
executrix. 


Executor  be- 
coming b«nk- 
nipt 


Judgment  of 
Lord  Cotten- 
ham  in  dough 
V.  Bond,  re- 
specting the 
liabilities  of 
executors  for 
loss  of  assets. 


amounts  in  laTing,  <  I  make  this  payment  to  yoo  both,  and  not  to  km  odj 
who  actually  received  the  money.'  The  true  consideration  in  a  qneatioii  of 
this  kind  is,  whether  the  executor^  who  merely  joins  in  the  receipt,  bad  t 
control,  and  his  joining  in  the  receipt  is  evidence  of  that  control,  alttuugk 
the  money  was  actually  received  by  the  other.  I  believe^  if  the  eaie  tf 
Wettley  v.darke  (1)  were  seen  with  all  the  turcumstances  that  were  beCoR 
Lord  Northington,  we  should  find,  that  he  meant  to  establish  no  more  thu 
this — that  the  mere  joining  in  the  receipt  should  not  have  the  oondioTe 
effect  of  charging  both."  ^ 

Lord  Eldon  has  frequently  complained  of  the  relazatioii  of  tfaenfeii 
favour  of  executors  (2) ;  but  in  Walker  v.  Symondi  (3)  hb  lordship  alloM 
to  its  alteration,  as  having  been  effected :  ''  Executors  seem  formeriy  to  hne 
been  charged  on  much  stricter  principles^  if  they  joined  nnnoceMaiily,dwgi 
without  taking  the  control  of  the  money ;  that  rule  is  now  altered :  wfaedier 
the  alteration  is  wholesome  may  be  a  question.  It  may  be  laid  down  nor, 
as  in  Brice  v.  Stokes^  that  though  one  executor  has  joined  in  a  receipt,  jct 
whether  he  is  liable,  shall  depend  on  his  acting.  The  former  was  a  nnpk 
rule,  that  joining  shall  be  considered  as  acting ;  but  in  the  cases  since  the 
rule,  that  joining  alone  does  not  impose  responsibility,  scarcely  two  judga 
agree."  * 

If  the  husband  of  an  executrix  commit  a  dewutavity  in  case  the  exeeoto*' 
ship  commenced  before  the  marriage,  they  will  both  be  chargeable;  if 
commenced  subsequently  to  the  marriage  the  husband  is  only  lialde.  If 
an  executrix  commit  a  devastavit  and  afterwards  marry,  the  husband  » 
well  as  the  ^fe,  are  responsible  during  coverture.  (4) 

If  an  executor  become  bankrupt,  having  wasted  the  assets,  the  dewuitui 
may  be  proved  under  the  fiat  (5) 

Where  a  specific  legacy  was  given  to  an  executor,  who  afiennni> 
became  bankrupt  and  committed  a  dewutamt^  and  the  subject  of  the  specific 
bequest  was  sold  by  his  assignees,  it  was  held,  that  the  produce  in  thdr 
hands,  was  not  specifically  liable  to  make  good  the  dewutamt  in  (avonrof 
the  parties  beneficially  interested  under  the  will,  but  that  such  parties  veie 
only  entitled  to  prove  under  the  fiat  to  the  amount  of  the  dewuiami.(fi) 

The  judgment  of  Lord  Cottenham  in  Chugh  v.  JBand(7)  wUl  illustrate 
the  liability  of  executors  for  loss  of  assets,  and  which  is  as  follows : — "  Al- 
though a  personal  representative  acting  strictly  within  the  line  of  his  dotf. 
and  exercising  reasonable  care  and  diligence,  will  not  be  responsible  forfke 
failure  or  depreciation  of  the  fund  in  which  any  part  of  the  estate  maf  be 
invested,  or  for  the  insolvency  or  misconduct  of  any  person,  who  may  bave 
possessed  it,  yet,  if  that  line  of  duty  be  not  strictly  pursued,  and  any  part 
of  the  property  be  invested  by  such  personal  representative  in  funds  or 
upon  securities  not  authorised,  or  be  put  within  the  control  of  penoas 
who  ought  not  to  be  entrusted  with  it,  and  a  loss  be  thereby  eventualij 
sustained,  such  personal  representative  will  be  liable  to  make  it  good,  bov- 


(1)  1  Eden.  357. 

(2)  Chambert  v.  Minchin,  7  Ves.  198. 
Sriee  v.  Stokes,  11  ibid.  319.  Shipbrook 
(Lord)  ▼.  Hinehinbrook  (Lord),  ibid.  252. 
1 6  ibid.  479.  WesHejf  v.  Oarke,  I  Eden.  360. 
n.     2  Bro.  Ch.  Ca.  114.  m. 


(3)  3  Swanst  64. 

(4)  Beynonw.Goains,  9  Bro,  CLCi.SSS- 

(5)  Whitmar8b*s  B.  L.  2d  ed.  269. 

(6)  Geary  v.  Beaumont,   8  Meriv.  tfl- 
Toller  on  Executors,  429. 

(7>  3  M.  &  C.  496. 
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eyer  unexpected  the  result^  however  little  likely  to  arise  from  the  course  I>«va«tavii. 
adopted,  and  however  free  such  conduct  may  have  been  from  any  improper 
motive.  Thus^  if  he  omit  to  sell  property  when  it  ought  to  be  sold,  and  it 
be  afterwards  lost  without  any  fault  of  his,  he  is  liable  (1) ;  or  if  he  leave 
money  due  upon  personal  security,  which^  though  good  at  the  time, 
afterwards  fails.  (2)  And  the  case  is  stronger,  if  he  be  himself  the  author 
of  the  improper  investment,  as  upon  personal  security,  or  an  unauthorised 
fund.  Thus,  he  is  not  liable^  upon  a  proper  investment  in  the  three  per 
cents^  for  loss  occasioned  by  the  fluctuations  of  that  fund  (3),  but  he  is  for 
the  fluctuations  of  any  unauthorised  fund.  (4)  So,  when  the  loss  arises 
from  the  dishonesty  or  failure  of  any  one  to  whom  the  possession  of  part  of 
the  estate  has  been  entrusted.  Necessity,  which  includes  the  regular  course 
of  business  in  administering  the /property,  will,  in  equity,  exonerate  the 
personal  representative.  But  if,  without  such  necessity,  he  be  instrumental 
in  giving  to  the  person  failing  possession  of  any  part  of  the  property,  he 
will  be  liable,  although  the  person  possessing  it»  be  a  co-executor  or  co- 
administrator.*' (5) 


12.  Executor  de  son  Tort.  Exkutoe  dk 

80X  Tort. 

An  executor  de  son  tort  (6)  is  one  who  assumes  the  office  of  executor.  Defined, 
without  a  derivation  of  authority  from  the  testator  (7);  he  renders  himself 
liable  to  all  the  troubles  of  an  executorship,  without  any  of  the  profits 
or  advantages  (8) ;  whether  a  man  has  made  himself  such  an  executor,  is 
a  question  not  to  be  left  to  a  jury,  but  is  a  conclusion  of  law  resulting  from 
the  facts  established  in  evidence.  (9) 

There  cannot,  generally  speaking,  be  an  executor  de  eon  tort,  where  there  Where  a  right- 
is  a  rightful  executor,  or  where  administration  has  been  duly  granted;  for  ^Jj^^**'"***' 
if,  after  probate  of  the  will,  or  adminbtration  granted,  a  stranger  take  pos* 
session  of  the  property,  he  may  be  sued  as  a  trespasser  by  the  executor  or 
administrator. 

Although  a  party  may  be  executor  de  son  tort  of  a  term  actually  existing,  JHmaaot  in  fee, 
and  in  that  case  cannot  enlai^e  his  estate  by  claiming  in  fee,  yet  if  he 
enter  generally  on  lands,  of  which  there  is  no  term  in  being,  he  cannot  qua- 
lify his  wrong,  by  expressly  claiming  only  a  particular  estate,  but  must  be  a 
disseisor  in  fee,  and  not  an  executor  de  son  tort  (10) 

If  there  be  indicia  of  a  person  slightly  interfering  as  the  representative  What  will  bx 
of  the  deceased,  he  will  be  considered  as  an  execntor  de  son  tprt  (II):  thus,  such  lKT«»rs»« 


XXCX  AS  TO 


(1)  PkittquY.Fkaiip9,¥reeva,  Ch.  Ca.  11.  Executors  (B.),  443.     Swinb.  p.  vi  s.  22. 

(2)  Pbtpeff  ▼.  Bvam,  5  Yes.  839.      3%M«  No.  2.     2  Black.  Com.  507.     11  Yin.  Abr. 
y.  Carpenter,  I  Madd.  290.  Executors,  210.  [C.  a.]. 

(3)  P^at  ▼.  Crane,  2  Dick.  499.  (n,)  (8)  2  Black.  Com.  507.      Swinb.  p.  it. 

(4)  Maneom  v.  AUen,  ibid.  498.     Howe  ▼.  a.  23.     WiUiama  on  Executors,  1 86.       ^ 
Dartmovih  (Earl  of),  7  Vea.  137.  (9)  Padget  v.  Prieet,  2  T.  R.-99.     Toller 
.    (5)  Longford  y.  (Toseoyne,  11  Yes.  333.  on  Executors,  40. 

Skipbrook  {Lord)  v,mnehinhrook(Lord),il        (10)  3  Bae.  Abr.  Executors  (B.),  449. 

ibid.  252.     16  ibid.  477.     Underwood  w.  SU-  Norwich  (Mayor  of)  y.  Johnson,  3  Ley.  35. 

vene,  1  Meriy.  712.  3  Mod.  90.     2  Show.  457.     Toller  on  Ex- 

(6)  There  is  no  such  appellation  as  '*  ad-  ecutors,  39t  40. 

miniatrator  de  son  tort.*"      Godolph.  pt  ii.         (11)  Pouigei  y.  Priest,  2  T.R.  100.    IStokes 

c.  8.  S.2.  y.  Porter,  Dyer,  166.  (b.)    11  Yin.  Abr.  Ex- 

(7)  Went.  Off:  Ex.  320.     3  Bac.  Abr.  ecutors,  209.  [B.  a.]. 
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ExBCUTOft  DK 
SON  ToftT. 


Stat.  4S  EGx. 
c.  8.  B.  3. 

Fraudulent 
grant  of  ad- 
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Executor  de 
ton  fori  of  a 
term. 
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for  his  own 
debt  though  it 
be  of  higher 
degree. 

Acts  which 

WILL  NOT  coif-' 

nnura,  an 

EXCCUTOE  DB 
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where  in  one  case  a  bible  was  taken,  and  in  another,  where  a  bedstead  was 
taken,  they  were  held  sufRcient  to  constitute  an  execntor  tie  $tm  torL{\) 
So,  if  A.  B.  be  appointed  by  the  ordinary  to  collect  the  effects,  and  he 
exceed  his  authority,  and  sell  any  of  them,  even  such  as  are  perishable  (2), 
or  if  he  had  the  express  direction  of  the  ordinary  for  such  sale,  the  flnne 
being  illegal,  he  becomes  an  executor  de  son  tort  (3) 

If  a  person  carry  on  the  business  of  the  intestate  (4),  or  pay  the  debts  ai 
the  deceased,  or  the  fees  for  proving  his  will,  this  constitutes  him  an 
executor  de  son  tort;  but. it  is  otherwise,  if  he  pay  the  debts  or  fees 
his  own  money.  (5) 

Where  an  executor  under  a  second  will,  sued  the  person  appointed 
cutor  under  a  prior  one,  who  administered  with  knowledge  of  the  later  one^ 
and  whose  probate  was  revoked,  it  was  held,  that  the  plaintiff*  might  recover 
the  full  value  of  the  goods  administered.  (6) 

Where  a  creditor  took  an  absolute  bill  of  sale  of  the  goods  of  the  debtor, 
but  agreed  to  leave  them  in  his  possession  for  a  limited  time,  before  the 
expiration  of  which,  the  debtor  died  and  the  creditor  took  and  scdd  the 
goods,  be  was  held  liable  to  the  extent  of  their  value^  as  executor  de  son 
tortf  for  the  debts  of  the  deceased.  (7) 

By  Stat.  43  EHz.  c.  8.  s.  2.  if  administration  by  fraud  be 'granted  to  aa 
insolvent  person,  who  gives  any  of  the- effects  to  A.,  or  releases  a  debt  doe 
from  him  to  the  intestate.  A.,  for  so  much,  shall  be  an  executor  de  son  tort  (8) 

A  party  may  be  an  executor  de  son  tort  of  a  term,  and  is  chargeable  for 
waste  committed  by  him  on  the  demised  premises.  (9)  Thus,  if  he  enter 
on  a  term  ( 10),  or  an  estate  pur  autre  vie  ( 11 ),  (which  is  made  assets  by  stst 
29  Car.  2.  c  3.,)  he  will  be  considered  an  executor  de  son  tort,  especially  if 
he  enter  in  right  of  the  deceased,  and  do  acts  on  the  land  which  belong  to 
the  office  of  an  executor,  as  turning  the  cattle  upon  it,  delivering  to  the 
widow  more  apparel  than  is  suitable  to  her  rank  (12),  answering  io  the  cha- 
racter of  an  executor  to  any  action  brought  against  him,  or  pleading  any 
other  plea  than  ne  ungues  executor.  (13) 

An  executor  de  son  tort  cannot  retain  for  his  own  debt,  though  of  higher 
degree,  and  though  the  rightful  executor,  after  action  brought,  has  cod- 
sentcd  to  the  retainer.  (14)  In  answer  to  such  evidence  of  retainer,  the 
plaintiff  may  shew,  who  are  the  rightful  executors.  (15) 

A  person  will  not  be  considered  as  an  executor  de  son  tort,  from  merdy 
locking  up  the  goods  for  preservation  (16) ;  directing  the  funeral  in  a  manner 
suitable  to  the  estate  which  is  left,  and  defraying  the  expenses  of  suck 
funeral  himself,  or  out  of  the  deceased's  effects  (17);  making  an  inventory  of 
his  property  (18);  feeding  his  cattle  (19);  repairing  his  houses  (20) ;  or  pro- 


(1)  3  Bac.  Abr.    Executors  (B.),  443. 
Robbin8*9  case,  Noy,  69. 

(2)  Went.  0£Ex.S24. 

(3)  Ibid.  175.     11  Yin.  Abr.  Executory* 
S09.  LB.  a.]! 

(4)  Hooper  v.  Summenett,  Wightw.  16. 

(5)  Williams  on  Executors,  188. 

(6)  WboOey  V.  Clark,  5  B.  &  A.  744. 

(7)  Edwarde  v.  Harhen,  8  T.  R.  587. 

(8)  Went.  Off.  Ex.  3.S5. 

(9)  Norwich  (Mayor  of)  ▼.  /oAnaon,  3  licr. 
35. 


(10)  Swmb.   p.  YL  s.  S3.  N*.  S.     3 
Abr.  Executors  (B.),  449. 

(11)  Bradhwn  v.  Kemktrdak^  Caith.  1€6. 

(12)  Went.  Off.  Ex.SS5. 

(13)  3  Bac.  Abr.  Executors  (B.),  44SL 

(14)  CwtU  ▼.  Vtmtm,  3  T.  R.  587.,  ea^ 
1860. 

(15)  BulL  N.  P.  143. 

(16)  Godolph.  pt.  ii.  c.  8.  s.  6L  , 

(17)  Dyer,  166.  (b.)  maig. 

(18)  Godolph.  pt.  ii.  c  8.  s.  6. 

(19)  Ibid. 

(20)  Ibid. 
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viding  necessaries  for  his  children  (1);  for  these  are  offices  merely  of  kind-  Execdtoe  de 

J    ,      ..  aoK  Tovt. 
ness  and  chanty. 


If  A.  take  the  goods  of  the  deceased,  and  sell  or  give  them  to  B.,  this  will   Acting  as 
make  A.  an  executor  of  his  own  wrong,  not  B.  (2)    So,  also,  if  a  person  •g®"*  ^^  **>« 
possess  himself  of  the  effects  of  the  deceased  under  the  authority  of,  and 
as  agent  for,  the  rightful  executor,  he  cannot  be  charged  as  executor  desan 
tori  (3) ;  but  it  would  be  no  excuse,  that  the  goods  were  taken  by  consent 
of  a  person  to  whom  administration  was  afterwards  granted.  (4) 

In  Serle  v.  Waterworik{5)  it  appeared^  that  the  widow  of  a  hairdresser,   GiTing  a  pro- 
who  died  in  October,  1836,  continued  to  reside  in  the  house,  and  to  keep  |^'^^b°*'of 
open  the  shop  (through  which  was  the  entrance  to  the  house),  but  there  the  testators.; 
was  no  proof  of  any  articles  being  sold.    In  December  she  received  notice 
of  a  bond  debt  due  from  him,  and  had  his  goods  valued.    In  January,  1837, 
on  the  application  of  a  creditor  to  whom  he  owed  24?/.  for  goods,  she  gave 
a  promissory  note  for  that  amount,  payable  to  the  creditor  twelve  months 
after  date ;  and  in  March  she  took  out  administration : — It  was  held,  in  an 
action  against  her  on  the  promissory  note,  that  this  was  not  evidence  to 
charge  her  as  executrix  de  son  tort 

Where  a  party  receives  a  debt  due  to  the  estate  of  the  person  deceased  Eeoeiring  a 
for  the  purpose  of  providing  the  funeral,  he  will  not  thereby  become  charge-  t^jatop^  ^nd 
able  as  executor  de  son  Un%  unless  he  receive  a  greater  sum  than  is  reason-  applying  it 
able  for  that  purpose,  regard  being  had  to  the  estate  and  condition  of  the  ^^^^ 
deceased,  which  is  a  question  for  the  jury.  (6)  penses. 

It  is  laid  down  in  Coulter's  case(7)y  that  *<  it  is  clear  that  all  lawful  acts  Pkotictkd 
which  an  executor  de  son  imt  doth  are  good."  (8)  FAYniNTsiiYAir 

In  Pfoalier  v.  Eett  (9)  Lord  Holt  laid  down,  that  "  a  legal  act  done  by  an  ^^^^^  "* 
executor  'de  son  tort  will  bind  the  rightful  executor,"  and  shall  alter  the 
property  ;  and  that  the  reason  is,  '<  because  the  creditors  are  not  bound  to 
seek  further  than  him,  who  acts  as  executor ;  therefore,  if  an  executor  de  son 
tart  pays  100/.  of  the  testator's  in  a  bag  to  a  creditor,  the  Vightful  executor 
shall  not  have  trover  and  conversion  against  the  creditor"  (10);  but  such 
payments  must  be  understood  of  cases,  where  such  payments  are  made  by 
one  who  is  proved  to  have  been  acting  at  the  time  in  the  character  of  ex- 
ecutor, and  not  of  a  mere  solitary  act  of  wrong  in  the  very  instance  com- 
plained of,  by  one  taking  upon  himself  to  hand  over  the  goods  of  the 
deceased  to  a  creditor.  (11) 

An  executor  de  son  tort  may  pay  a  specialty  debt  after  action  brought  by 
a  simple  contract  creditor,  and  may  plead  the  payment  of  that  debt  in  bar 
of  the  action.  (12) 

In  an  action  of  trover  or  trespass  by  a  rightful  executor  or  administrator 
against  an  executor  de  son  torty  the  latter  may^  under  the  general  issue,  and 
in  mitigation  of  damages,  give  evidence  of  payments  made  by  himself  in  the 
rightful  course  of  administration ;  and  should  those  payments  amount  to  the 
full  value  of  the  goods  claimed,  the  plaintiff  will  still,  it  seems,  be  entitled 

* 

(1)  Godolph.  ptii.  c  6.  s.  8.  (7)  5  Co.  SO.  (b.) 

(2)  Ibid.   s.  1.     Com.  Dig.  Administra-  (8)  Greytbrooke  y.  Faxe,  FUvwd,  282, 
turn  (C.  2.).  (9)  1  Ld.  Raym.  661. 

(3)  HaU  y.  EUiot,  Peake's  N.P.  C.  119.  (10)  Vide  Mowiiford  r.  Gtftfom  4  East, 

(4)  PiartOHi  t.  Mayetden,  Freem.  152.  454. 

(5)  4M.&W.  9.  ill)  Ibid. 

(6)  Camden  v.  Fletcher,  ibid.  378.  (12)   Ox^nham  ▼.  aa§^  2  B..&  Ad.  309. . 
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Exxcirioi.  SI   to  a  verdict  for  nominal  damages.  (1)     And  tnch  payments  wiU  not  be 
gpy  ToET.      allowed  in  damages,  if  there  be  a  failare  of  assets ;  because  the  lawful  ex- 
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ecutor  would  by  these  means  be  divested  of  his  right  of  preferring  one 
ditor  to  another  of  equal  rank,  or  giving  himself  the  same  prefereaoe.  (2) 

An  executor  de  son  tori  is  liable  to  the  action  of  the  lawful  executor  or 
an  administrator,  or  to  that  of  a  creditor;  and,  in  the  latter  caae^  may  be 
charged  as  executor  generally.  (3)  If  there  be  also  a  lawful  executor^  thej 
may  be  joined  in  an  action  by  a  creditor,  or  sued  severally  (4) ;  bat  it  is 
otherwise,  if  there  be  a  lawful  administrator ;  he  cannot  be  so  joined  with  aa 
executor  de  son'  tort  (5)  If  a  creditor  take  out  administration,  he  may 
recover  his  debt  against  him,  who  before  the  grant  was  executor  de  son  ioH^ 
as  well  as  the  goods  of  the  intestate  taken  or  converted  previously  to  the 
same.  (6)  And  if  a  person  act  under  the  power  of  attorney  from  one  of 
several  executors  who  has  proved  the  will,  although  he  cannot  be  charged 
as  executor  de  son  tort  during  the  life  of  such  executor,  yet,  if  he  eontinoe 
to  act  after  the  death  of  such  executor,  he  may  be  charged  as  executor  de 
son  tort,  though  he  act  under  the  advice  of  another  of  the  executors^  who  has 
not  proved  the  will.  (7) 

By  Stat.  30  Car.  2.  c.  7.,  made  perpetual  by  stat  4  &  5  Will  &  M.  c  24.  a.  12, 
the  executor  of  an  executor  in  his  own  wrong,  is  chargeable  on  a  iiepastagU 
by  his  testator,  in  the  same  manner  as  such  testator  would  have  been,  if 
living."  ^ 

But  it  seems,  that  an  executor  de  son  tort  of  an  executor  de  son  iort,  is  not 
liable  for  a  devastavit  committed  by  such  first  executor,  either  at  commoa 
law,  or  by  either  of  the  last  two  mentioned  statutes. 


AFrOIMTMKMT. 


13.  Administrators. 
I.  Appointment. 


Right  to  Ad>  Administration  is  so  much  a  claim  of  right,  that  a  ntandamus  lies  in  favour 

^°b!^^ed  ^^  ^^^  P*^y  entided  to  enforce  it  (8) ;  but  where  the  ordinary  has  an  elec- 
by  numdamus.     tion,  the  court  will  not  compel  him  to  grant  administration  to  any  particular 

party,  so  as  to  deprive  him  of  the  election ;  but  they  will  oblige  him  to  grant 
it  to  some  party.  (9) 

The  stat  31  Edw.  3.  c  11.  provides,  that  in  case  of  intestacy,  the  ordinary 
shall  depute  the  nearest  and  most  lawful  friends  of  the  deceased  to  ad- 
minister his  goods,  and  that  such  administrators  shall  be  put  upon  the 
same  footing  with  regard  to  suits  and  accounting,  as  executors  appointed 
by  will. 
Adnmustnton       Administrators  are  only  the  officers  of  the  ordinary,  appointed  by  him  in 


StetsiEdw.s. 
c.  11. 


(1)  Mountford  v.  Gibton,  4  East,  447., 
aed  vide  Bull.  N.  P.  48. 

(2)  2  Black.  Com.  508.  Went  Off.  Ex. 
334—328.  Lajffidd  v.  Laufieid,  7  Sim.  172. 
.  (3)  Com.  Dig.  Administration  (C.  1.). 
WhiUkaU  y.  SiftSrt,  Carth.  104.  Went  Off. 
Ex.  328 — 336.     Hargrav^9  case,  5  Ca  31. 

.   (4)  Went  Off.  Ex.  328^336. 


(5)  Ibid. 

(6)  Com.  Dig.  AdministntioD  (C  S.). 
Str.  384. 

(7)  CottitT.  Aldriek,  4  M.  &  &  175. 

(8)  Hex  V.  Honkjf  (AAofr.  tf),  8  £«C 
408. 

(9)  Anmu  Str.  552.  eit  in  8  EMt,  406. 
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pursuance  of  the  foregoing  statute,  which  selects  the  next  and  most  lawful      Abmimis. 
friend  of  the  intestate,  who  is  interpreted  (1)  to  be  the  husband^  if  he  were       '•ators. 


not  entitled  at  common  law ;  and,  secondly,  his  next  of  blood,  that  is  under  are  the  officers 
no  legal  disabilities.  o^  *he  ordinary. 

The  Stat.  21  Hen.  8.  c  5.  enlarges  the  power  of  the  ecclesiastical  judge,  stat  21  Hen.  8. 
and  permits  him  to  grant  administration  either  to  the  widow,  or  the  next  of  c*  ^' 
kin,  or  to  both  of  them,  at  his  own  discretion ;  and,  where  two  or  more 
persons  are  in  the  same  degree  of  kindred,  gives  the  ordinary  his  election  to 
accept,  whichever  he  pleases.  . 

On  taking  out  letters  of  administration,  the  party  swears,  that  the  de-  Oath  op  Ad- 
ceased  made  no  will,  as  far  as  the  deponent  knows  or  believes,  and  that  he  x^^xsraAToa. 
will  truly  administer  the  goods^  chatteb,  and  credits,  by  legally  paying 
the  deceased's  debts,  as  far  as  the  same  will  extend ;  and  that  he  will  make 
a  true  and  perfect  inventory  of  all  the  goods,  chattels,  and  credits,  and  ex- 
iiibit  the  same  into  the  registry  of  the  spiritual  court  at  the  time  assigned 
him  by  the  court,  and  render  a  just  account  of  his  administration  when 
lawfully  required. 

Although  an  executor  may  perform  many  acts  before  he  proves,  yet  a  Time  whxn 
party  can  do  nothing  as  administrator,  till  letters  of  adminbtration  are  ^nraaa  op 
issued,  because  the  former  derives  his  authority  from  the  will,  and  not  from  t^n  issue. 
the  probate ;  the  latter  owes  his  entirely  to  the  appointment  of  the  ordi- 
nary. (2) 

Letters  of  administration  do  not  issue  till  after  the  expir^^tion  of  fourteen 
days  from  the  death  of  the  intestate,  unless  for  special  cause,  the  judge 
shall  think  fit  to  decree  them  sooner,  —  and  which  is  granted,  if  the  goods 
be  perishable. 

By  stat  37  Geo.  3.  c  90.  s.  10.  if  a  party  administer,  and  omit  to  take  out  Stat.  S7  Geo.s. 
letters  of  administration  within  six  months  after  the  intestate's  death,  he  ^  ^  "*  ^^' 
incurs  the  penalty  of  fifty  pounds. 


II.  Adminisiraium  to  the  Husband,  AniaKnTaA. 

TION  TO  TBB 

The  husband  has  a  right,  exclusively  of  all  others,  to  be  the  administrator  Hvsbavd. 
of  his  wife  (3),  even  though  the  marriage  be  voidable,  unless  sentence  of  Husband  bas  a 
nullity  be  declared  before  her  death  (4) ;  but  he  is  not  entitled  to  adminis-  ^"^2^*2^- 
tration,  if  the  marriage  be  void  ab  initio,  as  if  the  wife  be  of  unsound  nistrator  ofhis 
mind.  (5)    And  in  case  the  husband  die  without  taking  out  administration  ^^^^* 
to  his  wife,  administration  will  be  granted  to  the  next  of  kin  of  the  wife,  and  . 
not  to   the  representatives  of  the  husband.  (6)    But  such  administrator 
is  considerad  in  equity,  as  a  trustee  for  the  representatives  of  the  hus- 
band. (7) 

A  widow  has  not  a  right  to  be  appointed  administratrix  to  her  husband ;  but  A  widow  has 
the  ordinary  has  his  election  to  grant  it  to  her,  or  to  the  next  of  kin ;  or  he  ?^  *  "?*'^ 

(1)  HeH$loe*t  date,  9  Co.  39.  Rex  v,  BetUtwcrih,  SCr.  1111.    Stat  39  Car. 

(2)  1 1  Viov  Abr.  Executors,  202.  [A.  a.].     2.  c.  S.  s.  25. 

4  Bums*  EccL  Law,  241.   Wankford  v.  ffoaA-        (4)  EBott  v.  Gwrr,  2  Phill.  19. 
ford^  1  Salk.  299.  (5)  Browning  v.  RetuUj  ibid.  69. 

(3)  Hnmpkrey  v.  Btdkn,  1  Atk.  459.     Sir        (6)  Rteet  v.  Strafford,  1  Hagg.  347.  WiU 
Geofryt  Sand^t  aue,  3  Salk.  22.      Elliott  t.  liams  on  Executors,  317. 

Gwrr,  2  PhilL  19.    Watt  ▼.  Watt,  3  Ves.  244.        (7)  Humphrey  v.  ByJUnt  1  Atk.  458. 
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ADMnm- 
TEAToma. 

1 

administratrix 
to  her  hus- 
band. 

Feme  oorert 


may  grant  it  to  th^m  both  jointly  (1) ;  or  he  may  grant  it  to  her  as  to  put, 
and  to  the  next  of  kin  as  to  part  (2)  But  if  a  wife  be  divorced  a  maud  H 
ikoTOy  Bbe  forfeits  her  right  to  the  administration.  (3) 

If  the  widow  renounce  administration,  it  will  be  granted  to  the  ehiidrai, 
or  other  next  of  kin  of  the  intestate,  in  preference  to  creditors. 

A  feme  covert  cannot  administer  without  her  husband's  permia8ioii(4)b 
unless  he  be  absent  from  England,  or  incapable  of  granting  permiasioii  (5); 
in  which  case  a  stranger  can  join  the  wife  in  the  administration  bond  (6) ; 
but  administration  u  never  committed  except  to  the  wife.  (7) 


AoMiKisraA- 

TIOM  TO  THX 

Nsn  or  KiK. 


Lineal  conMn- 
guinity. 


Collateral  kin- 
dred. 


Collateral  kins- 
men. 


III.  Administration  to  the  next  of  Kin. 

Consanguinity  or  kindred  is  defined  to  be  vinctdum  pergonarum  ah  eodm 
stipite  descendentiufny  the  connexion  or  relation  of  persons  descended  from 
the  same  stock  or  common  ancestor.  This  consanguinity,  is  either  lineal  or 
collateraL  (8) 

Lineal  consanguinity  is  that  which  subsists  between  persons,  of  whom  one 
is  descended  in  a  direct  line  from  the  other,  as  between  the  propositus  in  die 
annexed  table  of  consanguinity,  and  his  father,  grandfather,  great-grand- 
father, and  so  upwards  in  the  direct  ascending  line ;  or  between  the  propih 
situs  and  his  son,  grandson,  and  great-grandson,  and  so  downwards  in  the 
direct  descending  line.  Every  generation,  in  this  lineal  direct  consanguinitj 
constitutes  a  different  degree,  reckoning  either  upwards  or  downwards.  The 
father  of  the  propositus  is  related  to  him  in  the  first  degree,  and  so  like- 
wise is  his  son ;  his  grandsire  and  grandson  in  the  second ;  his  great-grand- 
sire  and  great-grandson  in  the  third.  This  is  the  only  natural  way  of 
reckoning  the  degrees  in  the  direct  line,  and  therefore  universally  obtains, 
as  well  in  the  civil,  and  canon,  as  in  the  common  law. 

This  lineal  consanguinity  falls  strictly  within  the  definition  of  mmemimm 
personarum  oh  eodem  stipite  descendentiunij  since  lineal  relations  are  suck 
as  descend  one  from  the  other,  and  both  of  course  from  the  same  oommoo 
ancestor.  (9) 

Collateral  kindred  answers  to  the  same  description ;  collateral  relations 
agreeing  with  the  lineal  in  this,  that  they  descend  from  the  same  stock  or  an- 
cestor, but  differing  in  this,  that  they  do  not  descend  the  one  from  the  othe& 

Collateral  kinsmen  are,  such,  as  lineally  spring  from  one  and  the  same  an- 
cestor, who  is  the  stirps  or  root,  the  stipes,  trunk,  or  common  stock,  from 
whence  these  relations  are  branched  out  As  if  the  propositus  have  two 
sons,  who  have  each  issue;  both  of  these  issues  are  lineally  descended  from 
the  propositus  as  their  common  ancestor,  and  they  are  colkiteral  kinsmen 
to  each  other,  because  they  are  all  descended  from  one  common  ancestor, 
and  all  have  a  portion  of  his  blood  in  their  veins,  which  denominates  them 
consanguineos. 

The  very  being  of  collateral  consanguinity  consists  in  this  descent  from 
one  and  the  same  common  ancestor.    A.  and  his  brother  are  related,  be- 


(1)  Anon,  Str.  55^, 

(2)  1  Rol.  Abr.  Executor  (D.),  908. 
Fawtry  v.  Fawtry^  1  Salk.  36.  Com.  Dig. 
Adminstration  (B.  6.). 

(3)  PetHfery,Jame9^  Bunb.  16. 

(4)  Thruttout  d.  Lnick  v.  Cbpptif,  S^W. 
Black.  801. 


(5)  Toller  on  Executors,  91. 
Administration  (D.). 

(6)  Ibid. 

(7)  Holdi^    r.  Chaee,  Sty.  75. 

(8)  3  Black.  Com.  S09. 

(9)  Ibid.  flOS. 
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cause  both  are  derived  from  one  father.     A.  and  his  first  cousin  are  related,      Admiku- 
because  both  are  descended  from  the  same  grandfather;  and  his  second       teatobs. 


cousin's  claim  to  consanguinity  is  this,  that  they  are  both  derived  from  one  AdBunistration 
and  the  same  great-grandfather.    In  short,  as  many  ancestors  as  a  man  has,  to  the  next  of 
so  many  common  stocks  he  has,  from  which  collateral  kinsmen  are  derived.     ^°' 
And  as  from  one  couple  of  ancestors  the  whole  race  of  mankind  is  de- 
scended, it  necessarily  follows,  that  all  men  are  in  some  degree  related  to 
each  other.  (I) 

The  mode  of  calculating  the  degrees  in  the  collateral  line^  is  not  that  of 
the  canonists  adopted  by  the  common  law  in  the  descent  of  real  estates,  but 
conforms  to  that  of  the  civilians,  and  is  as  follows : — to  count  upwards  from 
either  of  the  parties  related  to  the  common  stock,  and  then  downwards 
again  to  the  other,  reckoning  a  degree  for  each  person,  both  ascending  and. 
descending  (2) ;  or  in  other  words,  to  take  the  sum  of  the  degrees  in  both 
lines  to  the  common  ancestor.  (3) 

Thus,  for  example,  the  propositus  and  his  cousin-german  are  related  in 
the  fourth  degree.  We  ascend  first  to  the  father  (4),  which  is  one  degree, 
and  from  him  to  the  common  ancestor,  the  grandfather,  which  is  the  second 
degree ;  from  the  grandfather  we  descend  to  the  uncle,  which  is  the  third 
degree;  and  from  the  uncle  to  the  cousin-german,  which  is  the  fourth 
degree.     So,  in  reckoning  to  the  son  of  the  nephew,  or  the  brother's  grand- 


(1)2  Black.  Com.  S04,  S05.  504. 

(2)  Ibid.  207.  504.     MetUney  v.   Petty, 
Free,  in  Ch.  593. 

(3)  Ibid.  i2thed.  «.  (4.) 

IV. 

Great 
Grandfatber*s 

Father. 


(4)  See  the  foWowmg  table  of  consan- 
guinity, in  which  the  degrees  of  collateral 
consanguinity  are  computed  ai  fiu  as  the 
sixth. 


III. 

Great 

Grandiather.- 


1 

V. 

Great 

Great  Uncle. 


II. 
Grand&ther.- 


IV. 
Great  Uncle. 


III. 

Uncle.  - 


^ 

V. 

Great 

Uncle's  Son. 


Father.- 


II. 

Brother.' 


IV. 
Cousin  German. 


VI. 

Second  Cousin. 


THX 

raorostrvs. 


HI. 

Nephew. - 


V. 

Son  of  the 
Cousin  German. 


I 


^ 

IV. 

Son  of  the  Nephew, 

or  Brother's 

Grandson. 


Son. 


II. 
Grandson. 


III. 

Great' 

Grandson. 
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Adminis-       son,  we  ascend  to  the  father,  which  is  one  degree ;  from  the  father  ve 
TRATORs.        descend  to  the  brother,  which  is  the  second  degree ;  from  the  brother  to  the 
Administration  nephew,  which  is  the  third  degree ;  and  from  the  nephew  to  the  son  of  the 
to  Ae  next  of     nephew,  which  is  the  fourth  degree,  (I) 

Of  the  kindred,  those,  we  must  recollect,  are  to  be  preferred^  who  are  the 
nearest  in  degree  to  the  intestate ;  but  from  among  persons  of  equal  d^;ree, 
in  case  they  apply,  the  ordinary  has  the  power  of  making  his  election.  (2) 

The  court  never  forces  a  joint  administration ;  and  where  the  option  vai 
between  two  persons  in  equal  degree  of  relationship,  one  of  whom  had  beeu 
twice  a  bankrupt,  the  court  rejected  the  claim  of  the  latter,  and  condemned 
him  in  costs.  (S) 

But  if  there  be  no  material  ^objection  on  one  hand,  or  reasons  of  prefe^ 
enee  on  the  other,  the  court  in  its  discretion  puts  the  administration  into  the 
hands  of  the  person  with  whom  the  majority  of  interests  are  desirous  of  en- 
trusting the  estate.  (4) 

Of  the  next  of  kin,  then,  first  the  children^  and,  on  failure  of  them,  the 
father  of  the  deceased,  or  if  he  be  dead,  the  mother  is  entitled  to  adminis- 
tration :  the  parents,  indeed,  as  well  as  the  children,  are  of  tlie  first  degree, 
but  the  children  are  allowed  the  preference  (5) ;  then  follow  brothers  (6); 
hut  primogenUure  gives  no  right  to  a  preference^?) ;  then  grandfathers  (B); 
and  although  they  are  both  of  the  second  degree,  yet  the  former  are  first 
entitled ;  next  in  order  are  uncles  or  nephews  (9X  ft°d  lastly  cousins,  and 
the  females  of  each  class  respectively.  (10)  Relations  by  the  father's  side 
and  the  mother's,  in  equal  degree  of  kindred,  are  equally  entitled ;  for  in 
4his  respect  dignity  of  blood  gives  no  preference.  (11)  So  the  half  blood  b 
admitted  to  the  administration  as  well  as  the  whole  (12),  fior  they  are  the 
kim]red  of  the  intestate,  and  excluded  from  inheritances  of  land  only  oo 
feudal  reasons  (1 3) ;  therefore  the  brother  of  the  half  blood  shall  exclude  the 
uncle. of  the  whole  blood  (14);  and  the  ordinary  may  grant  administratioo 
to  the  sister  of  the  half,  or  the  brother  of  the  whole  blood,  at  his  discre- 
tion. (15) 


ADMIiniTEA- 
TION   CUM  TU- 
TAMKMTO  AK- 

irixo. 

Stat  31  Hen.  8. 
c.  5. 


lY.  Administration  ctim  Testamento  annexo. 

Under  stat.  21  Hen.  8.  c  5.,  where  the  testator  has  made  a  wiO,  and  not 
appointed  an  executor,  or  has  appointed  an  executor,  who  refuses  to  assume 
the  office,  or,  if  having  accepted  it  die  intestate,  the  ordinary  must  grant 
administration^cMm  testamento  annexo,  and  the  duty  of  such  administrator  is 
to  act  in  accordance  with  the  wilL  (16) 


(1)  4  Burns'  Eccl.   Law,  355.     Black. 
De«c.  41,  42. 

(2)  11  Vin.  Abr.  Executors,  114,  115. 
[M.  9.].   Com.  Dig.  Administration  (B.  6.). 

(3)  BeU  V.  Tim'uwood,  2  Phill.  22. 

(4)  Budd  y.  iS^t/ver,  ibid.  115.  Toller  on 
Executors,  90. 

(5)  11  Vin.  Abr.  Executors,  91,  92. 
[K.  3.].     2  Black.  Com.  504. 

(6)  11  Vin.  Abr.  Executors,  93.  [K.  S.]. 

(7)  Warwick  y/Grevilk,  1  Phill.  123. 

(8 )  1 1  Vin.  Abr.  Executors,  93.  [K.  3.]  n. 
Com.  Dig.  Administration  (B.  6.).  Black' 
borough  V.  Davitt  I  Salk.  38.  1  Ld.  Raym. 
684. 


(9)  2  Black.  Com.  505.  Stanley  r.  Sot- 
ley,  I  Atk.  455. 

(10)  2  Black.  Com.  505. 

(11)  Blackborouffh  v.  Z)aot«,  1  P.  Wms.  5S. 

(12)  11  Vin.  Abr.  Executors, 91. 1 K.  S.} 
SmUh  V.  Traey,  1  Vent  323.  CoBimywood 
V.  Pace,  ibid.  424.  Winekehea  ( Earl  of)  t. 
Nordiffe,  1  Vern.  437. 

(13)  2  Black.  Com.  505. 

(14)  11  Vin.  Abr.  Executors,  85.  [K.]. 

(15)  2  Black.  Com.  505. 

(16)  hied^.  Stanley,  Dyer,  872.  J7<g*» 
V.  Wolfe,  Cro.  Jac.  614.  Day  v.  CAqj^ 
I  Vern.  200. 
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The  ordinary  cannot  STant  administration  with  the  will  annexed  in  which      Adminis- 

IJIATO&S* 

an  executor  is  named^  until  he  has  either  formally  renounced  his  right  to 


the  probate^  or  neglected  to  appear  on  bdng  duly  cited  to  accept  or  refuse 
the  same.  (1) 
Where  the  court  has  a  discretion,  it  generally  elects  such  of  the  claim-  The  court  gene- 

rally  elects  the 

antSy  as  have  the  greatest  beneficial  interest  in  the,  efiects  of  the  deceased.  (2)  claimant,  who 
If  there  be  a  residuary  legatee,  administration  is  in  general  granted  to  him  has  the  greatest 
in  exclusion  of  the  next  of  kin,  because  in  that  case,,  the  next  of  kin  hath  no  ^g^"^^"*^  ***' 
interest  in  the  property^  and  the  presumption  of  the  statute^  that  the  testar 
tor  would  have  given  it  to  him,  cannot  exist  when  such  a  legatee  is  ap- 
pointed. (3)    And  even  where  there  is  no  prospect  of  a  residue,  a  residuary 
legatee  is  entitled  to  an  administration  de  honis^  in  preference  to  legatees 
and  annuitants.  (4)    If  several  persons  are  entided  to  the  residue,  it  may  be 
granted  to  any  of  them  (5) ;  and  if  it  be  thus  granted,  the  other  residuary 
legatees  have  no  claim  to  a  subsequent  grant  in  the  lifetime  of  the  grantee. 

Such  administration  may  also  be  granted,  although  it  be  uncertain,  whe- 
ther there  will  be  a  residue  or  not.  (6) 

If  the  executor  fail  to  take  probate,  and  there  be  no  cesiduary  legatee,, 
the  next  of  kin  are  entitled  to  administration  cum  testatnento  annexo.  (7)  If 
the  next  of  kin  decline  it,  such  administration  may  be  granted  to  a  legatee 
or  to  a  creditor  (8) ;  but  notice  must  be  given  of  the  application  of  the 
legatee  or  creditor  to  the  next  of  kin.  (9) 

When  the  executor  resides  out  of  the  jurisdiction,  and  administration  cum  ^dminntration 
Ustamento  annexe  has  been  granted  absolutely  to  ianother  person,  under  a  under  a  letter 

of  flttof  nev 

letter  of  attorney  frongi  the  executor  for  his  use  and  benefit,  such  letter  of 
attorney  is  revocable ;  and  when  the  executor  revokes  it,  and  desiroa  pro- 
bate, the  court  is  bound  to  grant  it  te  him.  (10) 


y.  AdminutntHon  de  Bonis  non. 

If  a  deceased  executor  have  taken  out  probate,  or  the  deceased'is  next  of  Admihistra- 
kin  administration,  then  an  administration  de  boni^  non  becomes  necessary,  "^'^  ^* 
that  is,  of  the  goods  of  the  deceased  left  un administered  by  the  former  exe- 
cutor or  administrator,  by  the  grant  of  which^  such  administrator  de  bonis 
non  becomes  the  only  personal  representative  of  the  party  originally  de- 
ceased. (11) 

Administration  of  either  species  is,  generally  speaking,  granted  to  the 
next  of  kin  of  such  party.  But  in  case  there  be  a  residuary  legatee,  it  will 
be  granted  to  him  in  preference  to  such  next  of  kin,  because  ^e  next  of  kin 

(1)  Tn  re  Jenkins,  S  Phill.  3.  (7)  Kooystra  ▼.  Bnytket,  3  Fhill.  531. 

(2)  WetdriU  v.  WnghU  2  ibid.  242.,  et  (8)  Ibid.  Snt;^  y.  JTIM,  2  C.  T.  Lee, 
Tide  in  re  GiO,  1  Hagg.  341.  41 1 . 

(3)  II  Vin.  Abr.  Executors,  9a  94.  (9)  Kooystra  v.  Buytkesj  3  PhilL  531. 
[K.  3.].  Com.  Dig.  Admlnstration  (B.  6.)* 

(4)  Adkinton  v.  Barnard  (Lady),  2  Phill.         (10)  Pipon  v.  WalU$,  1  C.  T.  Lee,  402. 
316.  (11)  1 1  Vin.  Abr.  Executors,  111.  [M.  7.]. 

(5)  Com.  Dig.  Administration  (B.  6.).  Att,  Gen,  v.  Hooker,  2  P.  Wms.  340.  Com. 
Taylor  ▼.  Shore,  Sir.  T.  Jones,  162.  11  Dig.  Administration  (B.  1.).  Greyebrooke 
Vin.  Abr.  Executors,  94.  [K.  4.].  v.  Foxe,  Plowd.  279.  3  Bac  Abr.  Executors 

(6)  Com.   Dig.   Administration  (B.  6.).  (a),440. 
J%onuou  V.  Buticr,  2  Lev.  56.     1  Vent  21 9. 
Toller  on  Executors,  99. 
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Admimu-       has  then  do  interest  in  the  property.  (1)    Thus,  where  A.  made  C.exeeator 
TEATOK«.        jyj^j  regiduary  legatee,  and  B.  made  C.  executor  without  giving  him  the  sm- 
plus,  and  C.  afterwards  died  intestate,  it  was  held,  that  the  administiator  of 
C.  should  be  administrator  de  bonis  nan  of  A.,  but  that  the  next  of  kin  of 
B.  should  be  administrator  de  bonis  non  of  B.  (2)    If  the  residue  be  be- 
Where  adminis-  queathed  to  several  persons,  such  administration  may  be  granted  to  all  or 

^'r^tedlo^h^  ^^^^®^  ^^  **^®™'  ^  ^°  *^®  ^^^^  ^^  ^  original  administrator,  although  there 
residuary  lega-  be  no  present  residue.  (3)  But  for  such  purpose  there  must  be  a  complete 
^^^  disposition  of  the  property.  (4)     If  the   executor  be   himself  rendoaiy 

legatee,  although  he  refused,  or,  before  he  proved  the  will,  died  intestate,  an 
immediate  administration  with  the  will  annexed,  will  be  granted  to  his  ad- 
ministrator. (5)  If  an  executor  be  residuary  legatee,  although  he  refiued, 
or  died  before  probate,  leaving  a  will,  his  executor  will  be  entitled  to  tsdi 
admjinistration.  (6)  If  an  executor  and  residuary  legatee,  c^ier  probate,  die 
^  intestate,  administration  de  bonis  non,  with  the  will  annexed  of  the  testator, 
will  be  granted  to  the  administrator  of  such  executor.  If  a  feme  co?eit 
executrix  die  intestate,  then  as  to  the  effects  which  she  had  in  that  capacity, 
administration  will  be  granted  to  the  residuary  legatee,  if  any,  or  to  the 
next  of  kin  of  the  testator.  If  she  were  herself  residuary  legatee,  it  will  be 
granted  to  her  husband.  (7) 

Where  there  are  two  executors,  of  whom  only  one  proves  and  dies,  and 
then  the  other  renounces,  the  executors  of  the  acting  executor  have  so 
concern  with  the  administration  of  the  goods  left  unad  ministered,  but  the 
same  will  be  granted  to  the  next  of  kin,  or  residuary  legatee  of  the  first 
testaton  (8) 
Where  there  If  there  be  two  executors,  one  of  whom  appoints  an  executor,  and  die!^ 

were  two  eie-  ^q^j  ^Jj^  survivor  dies  intestate,  the  executor  of  the  executor  cannot  inter- 
cutora,  both  of 

whom  die.  meddle  with  the  first  testator's  effects ;  for  the  power  of  his  testator  was 
determined  by  his  death,  and  the  executorship  vested  solely  in  the  other 
executor  as  survivor. 
Administrator  Where  an  administrator  is  appointed  during  the  minority  of  the  executor 
duranu  mtnort-  of  an  executor,  he  has  no  authority  to  intermeddle  with  the  effects  of  the 
ecutor  of  an*'  original  testator.  The  ordinary  in  either  case  can  commit  administratioD 
executor.  de  bonis  non  to  the  next  of  kin  or  residuary  legatee  of  the  original  testa- 

tor. (9) 

In  Hirst  v.  Smith  (^10),  which  was  an  action  of  assumpsit  by  an  admiais- 
trator  de  bonis  non,  the  promise  was  alleged  to  have  been  made  with  the  M 
administrator,  without  stating  any  promise  to  the  plaintiff.  After  verdiet 
for  the  plaintiff,  an  exception  was  taken,  that  a  promise  ought  to  have  been 
alleged,  as  having  been  made  either  to  the  intestate  or  the  plaintiff;  bot 

(1)  Com.  Dig.  Administration  (B.  6.).  (7)  II  Vin.  Abr.  Executors,  89.  [K.S-^ 
Thonuu  V.  Butler,  1  Vent.  219.  2  Lev.  56,.  91.  [K.  S.T,  111.  [K.  .  ].  Raekjit/d  t. 
S  Bac.  Abr.  Executors  (B.),  441.  Careless,  2  P.  Wms.  161.     4  Buns*  Ecd 

(2)  11  Vin.  Abr.  Executors,  87.  [K.].  Law,  236.  3  Salk.  21.  Faidkiaiw  '■ 
Farrington  v.  Knightly,  Prec.  Ch.  567.  VanthieuMOH,    FiUg.    203.       JUbum'f  t^ 

(3)  Com.   Dig.   Administration  (B.  6.),  Poph.  106. 

vide  Thomas  v.  Bvtler,  2  Lev.  56.  (8)  Com.    Dig.    Administration  (B.  I> 

(4)  11  Vin.  Abr.  Executors,  89.  [K.  2.].  House  v.  Petn  {Lord),  1  Salk.  311. 
Sparie  v.  Denne,  Sir  W.  Jones,  225.  (9)  Went.  Off.  Ex.  468,  el  seq.    l^""' 

(5)  11  Vin.  Abr.  Executors,  88.  [K.  2.],  v.  Every,  Cro.  EUa.  211.  Tdleron  Eiect»- 
92.  [K.  3.].     Hinson  v.  BvUon,  2  Rol.  158.  tors,  116 — 119. 

(6)  Com.   Dig.  Administration  (B.  6.).  (10)  7  T.  11.182. 
/•fed  v.  Stanley,  Dyfer,  372. 
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jlhe  court  observed^  that  there  was  a  privity  of  estate  in  law  between  the      Admiku- 
former  administrator,  from  whom  the  plaintiff  deduced  his  title,  and  the 
plaintiff. 


TRATORS. 


VI.  AdministrtUicn  durante  minore  u^iate.  Asmiihst&a- 

TIOH  DUaAMTX 

Stat.  38  Geo.  3.  c  87*,  after  reciting,  that  inconveniences  arose  from  grant-  ximors  ^ta- 
ing  probate  to  infants  under  the  age  of  twenty-one,  enacts,  that  where  an  "• 
infant  is  sole  executor,  administration  with  the  will  annexed  shall  be  granted  ^^  ^8  Gco.s. 
to  the  guardian  of  such  infant,  or  to  such  other  person  as  the  spiritual  court 
shall  think  fit,  until  such  infaut  shall  have  attained  the  full  age  of  twenty- 
one  years,  at  which  period,  and  not  before,  probate  of  the  will  shall  be 
granted  to  him. 

If  administration  be  granted  to  sueh  guardian  for  the  use  and  benefit  of      ^ 
several  infants,  it  ceases  on  the  eldest  attaining  twenty-one. 

If  there  be  several  infant  executors,  he  who  first  attains  the  age  of  twenty- 
one  years  can  prove  the  will,  and  the  administration  ceases  (1);  but  admi- 
nistration granted  during  the  minority  of  several  children^  will  not  expire  on 
the  marriage  of  one  of  them  to  a  husband  of  full  age.  (2)  Nor,  if  an  infant 
be  executrix,  will  it  be  determined,  by  her  taking  a  husband  who  is  of  age  'r 
Nor,  if  there  be  several  infants,  by  the  death  of  one  of  them.  (3) 

If  administration  be  granted  pendente  minore  tetatey  and  the  minor  coming 
of  age  takes  upon  himself  the  administration,  he  must  give  security  to  •  the 
same  amount,  that  the  administrator  did  in  the  fiiPst  instance.  (4) 

If  there  be  two  executors,  one  of  whom  has  attained  the  age  of  twenty-  Wkem  there 
one  years,  and  the  other  not,  administration  shall  not  be  granted  during  the  *^  *^°  ^^T"' 
minority  of  him  that  is  under  age,  because  the  former  may  execute  the  will.  (5)  whom  only  ib  m 

It  is  not  an  inflexible  rule,  that  administration  will  be  granted  to  the  ^'oinot. 
guardian  of  the  minor,  and  the  court  have  in  many  cases  laid  down,  that  it  Administration 
will  not  be  bound  by  the  choice  of  the  minor.  (6)    Thus,  where  a  grand-  i,^  granted  ta 
father,  to  whom,  as  the  next  of  kin,  the  administration  durante  minoritate  a  minor, 
would  in  the  ordinary  course  have  passed,  was  turned  eighty,  it  was  granted 
to  an  uncle,  he  giving  full  justifying  security.  (7) 

An  administrator  durante  minore  <BtcUe  may  not  only  bring  actions  to  re-  Acts  which  an 
cover  debts  due  to  the  dece.ased  (8),  but  he  may  also  bring  trover  for  the  •(1™"^*^'" 
goods^  because  he  has  more  than  the  bare  custody  of  them,  for  he  has  the  ^guoB  can  per- 
property  itself  (9);  and  though  he  has  only  a  special  property  in  the  goods,  Anrnu 
he  may  do  all  acts  which  are  incumbent  on  an  executor  to  do,  and  which 
are  for  the  benefit  of  the  estate.  (10)   He  may  sell  goods  for  the  payment  of 
debts;  he  may  assent  to  a  legacy,  and  receive  debts  due  to- the  deceased. 
He  may  also  sue  for  debts ;  and  if  an  action  be  brought  against  him,  and 

(1)4  Bums'  Ecol.  Law,  240.  (6)   Wett  ▼.  WUOrjf,  3  PhilL  374.    jlppUbf 

(2)  Jone»y.  Straffiyrd{Earlof),S  P.Wms.  ▼.  Appleby,  1  C.  T.  Lee,  135.  Hughes  t. 
79.  Rieards^  2  ibid.  543. 

(3)  Ibid.,  ted  vide  Com;  D^.  Adminis*  (7)  In  re  Ewng,  I  Hagg.  381. 
trBtion(F.).     Prinee'e  ease,  5  Co,  29.  {b,)  .  (8)  Com.     Dig.     Administration    (F.). 

(4)  AbboU  ▼.  Abbott,  2  Phill.  578.  Piffffoee  case,  5  Co.  29.  (a. ) 

(5)  4  Burns*  EccL  Law,  240.  Pf^  and  (9)  Com.  Dig.  Administration  (P.). 
Gascoyne'e  ease,  1  Brownl.  46.  1 1  Vin.  Abr.  Sethe  v.  Sethe,  1  Rol.  Abr.  Executors  (M.)^ 
Executors,  99.  [L.  2.].     Fox  v.  Tremain,  1  910. 

Mod.  47,    Hatkm  v.  Maseai,  I  Lev.  181.  (10)  3  Bac.  Abr.  Executors  (B.),  435. 

V  6  D  3 


1878 


EXECUTORS  AND  ADMINISTRATORS. 


ADHnni- 

TKATORS. 


Administratory 
&e.  must  aver 
that  infrnt  ia 
under  aga. 


traviL 


the  adminifliratioii  determine,  pending  such  action,  he  may  retain  assets  to 
satisfy  the  debt,  which  is  attached  on  him  by  the  action  (1);  and  hcmaj 
grant  leases.  (2) 

If  an  administrator  durante  minore  atate  bring  an  action,  he  must  aver  in 
the  declaration,  that  the  infant  is  still  under  age.  (3)  Bat  the  defeodsnt 
can  take  advantage  of  the  omission  on  special  demurrer  only.  (4<)  If  an 
action  be  brought  against  such  administrator,  the  plaintiff  need  not  aver,  that 
the  infant  is  still  under  age,  for  it  is  a  matter  more  properly  within  the 
cognisance  of  the  defendant  (5) ;  and  if  his  power  be  determined,  he  ou^t 
to  shew  it. 
Due  adminia-  If  an  executor  durante  minore  (Bt€Ue  has  duly  administered  the  assets,  and 
tntion  may  be  ^^^^  ^y^  ^^  surplus  to  the  executor  of  full  age,  he  can  prove  such  facts, 
/)S^  admitus'     ^Q  A^  action  by  a  creditor,  under  a  plea  of  plene  admintstramt.  (6)    But  if 

he  have  committed  a  devastavit,  he  will  be  liable  to  creditors,  even  though 
he  should  obtain  a  release  from  the  infant  when  of  full  age.  (7)  He  cannot 
however  be  charged  for  waste  as  executor  de  son  tort,  after  the  infant  has 
attained  twenty-one,  for  he  had  authority  to  administer.  (8) 

If  an  administration  durante  minore  estate  be  repealed,  and  another  made 
administrator  durante  minore  atcUe,  and  the  second  administrator  brings  the 
first  administrator  to  account,  and  after  releases  to  him,  yet  the  infant  at 
full  age  may  compel  the  first  administrator  to  account  again  to  him,  and  the 
first  account  to  the  second  administrator,  and  his  release  will  not  be  anj 
bar  to  it.  (9) 

An  administrator  durante  minore  cetate  of  the  executor  of  an  executor,  is 
the  representative  of  the  first  testator ;  and  in  an  action  by  the  creditor  of 
the  original  testator,  such  an  administrator  is  properly  charged  as  the  admi- 
nistrator of  the  second  executor,  and  not  as  the  administrator  de  bonis  nm 
of  the  original  testator.  (lO) 

If  an  administrator  durante  minore  (BUUe  continue  in  the  possession  of  the 
_&c.  conunumg  gj^g^jg  nftgy  ^^  executor  is  come  of  age,  he  may  be  sued  either  by  the  cxe- 

m  possession  o  '  iP  ^ 

after  the  execu-  cutor  or  by  a  creditor.  (11)    But  if  such  administrator  administer  in  part, 
tw  is  came  of    ^jd  deliver  to  the  executor,  on  his  coming  of  age,  all  the  residue,  he  cannot 

be  charged  by  a  stranger.  (12)  If,  before  the  executor  attain  the  age  of 
twenty.one,  the  administrator  wasted  the  assets,  he  may  be  chained  on  the 
special  matter  by  the  executor  (13) ;  but  subsequent  to  that  period,  he  is  not 
liable  for  the  devastavit  at  the  suit  of  a  creditor.  The  creditor  must  resort 
against  the  executor,  who  is  entitled  to  his  remedy  against  the  adminis- 
trator.  (14) 


Liability  of  Ad- 
ministrator to 
aecount 


Administrator 
dunrnte  mtnore 
atate  of  the  ex- 
ecutor of  an 
executor,  hour 
described. 

Administrator, 


(1)  3  Bac  Abr.  Executors  (B.),  435- 
Com.  Dig.  Administration  (F.).  Princ^t 
«ue,  5  Co.  29.  (b.)  Sparki  ▼.  Crofti,  Comb. 
465.  RoskeOey t.  Godolphin,  Sir  T.  Raym. 483. 
Freke  v.  Thomat,  1  Salk.  39.  Williams  on 
Executors,  381. 

(2)  4  Bac.  Abr.  Leases  (L  7.),  7SU  etteq. 
Sir  Moyl  FincKs  e(ue,  6  Co.  67.  (b.) 

(3)  Piggoet  com,  5  Co.  29.  (a.)    WaUhaU 
V.  Aldrieh,  Cro.  Jac.  590. 

(4)  3  Bac  Abr.  Executors  (B.),  435. 

(5)  Beat  ▼.  Simpmm,  1  Ld.  Raym.  409. 
Carver  v.  Hoielrig,  Hob.  251.  WaithaUy, 
Aldrieh^  Cro.  Jac.  590.  Williams  on  Ex- 
ecutors, 383. 

(6)  Anon,  Freem.  150. 


(7)  Bull.  N.  P.  145.  Lawmn.  t,  O^ 
1  Sd.  57. 

(8)  Palmer  y.  Litherland,  Latch,  160. 

(9)  1  Rol.  Abr.  Executors  (M.),  910. 

(10)  Anon,  Freem.  288.  Nartm  r.  MoS- 
neux,  Hob.  246.  Williams  on  Executors, 
386. 

(11)  Com.  Dig.  Administration  (F.). 
Lawton  t.  Crofts,  1  Sid.  57.  Anom,  1  Anders. 
34. 

(12)  Brooking v.Jauiings,  lMod.l74»I75. 

(13)  Pahner  v.  Litheria$ui,  Latch,  16a 

(14)  3  Bac.  Abr.  Executors  (B.),  «S. 
Pabner  ▼.  Litherland,  Latch,  267.  AMm.  1 
Anders.  34.     Paehmm*9  caee,  6  Cow  18.  (Ix) 


EXECUTORS  AND  ADMINISTRATORS.  1879 

Adxivu- 

TEATOR8. 

VIL  Administration  pendente  Lite*  Administra- 

__  ,  TION  PXKDXNTB 

Where  a  suit  exists,  either  respecting  a  will  or  the  right  of  adminis-  Lits. 

tratioii(l),  the  ordinary  can  appoint  an  administrator  pendente  lite^  who  is  Apfointmemt. 

only  the  officer  of  the  court  while  the  suit  b  pending  (2) ;  but  until  a  plea  When  the 

in  the  cause  has  been  given  in  and  admitted,  such  an  administrator  is  not  wdiJ^  <»» 

^  appoint  an 

appointed ;  and  the  court  of  Chancery  will  not  generally  interfere,  and  ap-  administrator 
point  a  receiver  during  the  litigation.  (3)  jwiwtorf*  Uu, 

Such  an  administrator  can  maintain  actions  for  the  recovery  of  debts  due  Can  «ue  and  be 
to  the  deceased  (4),  and  collect  the  effects  of  the  deceased,  but  he  cannot  "* 
vest  or  distribute  them  (5),  and  when  the  suit  is  terminated,  must  pay  over 
all  he  has  received  in  the  character  of  administrator  to  the  person  pro- 
nounced by  the  court  to  be  entitled.  (6) 

An  2AmmvB,ir2itoT  pendente  lite  can  be  sued,  because  he  is  complete  admi-        * 
nistrator  until  his  appointment  be  revoked.  (7) 

Such  an  administrator  is  not  Hable  to  interest  upon  the  balance  in  his-  Interest  of 
hands  daring  the  pendency  of  the  suit  in  the  ecclesiastical  court  (8)  money. 

Although  an  administrator  pendente  lite  has  no  authority  to  pay  legacies,   Payment  of  le- 
yet,  if  paid  bondfide^  he  ought  to  be  allowed  for  them  (9) :  — and  it  seems,  8"<^«« 
if  an  administration  pendente  lite,  determine  pending  a  suit  concerning 
the  assets,  the  administrator  ought  to  retain  sufficient  assets  to  satisfy  the  Retiuneir  of  as- 
demand.(10)  ^'^ 


VIII.  Administration  durante  Absentid.  Admivistra- 

nOV  DVRANTK 

If  the  spiritual  court  exercise  its  discretion  by  making  a  grant  of  ad«  Abskktia. 
ministration  durante  absentid,  it  is  on  the  ground,  that  there  is  no  legal  re-   ArpoiifTMRKT. 
presentative,  and  then  it  is  grantable  by  law.     Nothing  but  an  absence  out 
of  the  realm  can  authorise  the  appointment  of  an  administrator  durante  ab- 
sentid.  (II) 

By  Stat  38  Geo.  3.  c.  87.  s.  1.  <<  at  the  expiration  of  twelve  calendar  Stat.  S8  Geo  s. 
months  from  the  death  of  any  testator,  if  the  executors' or  executor  to  ^^•®''  ■•   • 
whom  probate  of  such  will  shall  have  been  granted,  are  or  is  then  residing 
out  of  the  jurisdiction  of  his  majesty's  courts  of  law  and  equity,  it  shall  be 
lawful  for  the  ecclesiastical  court,  which  hath  granted  probate  of  such  will, 
upon  the  application  of  any  creditor,  next  of  kin,  or  legatee,  grounded  on 

(1)  Walker  v.  WodOeuion,  2  P.  Wms.  575.  (9)  Adair  ▼.  Shawj  1  Sch.  &  Lef.  (Irish), 
11  Vin.  Abr.  Executors,  ia5.  [M.  2.].  254.  Upon  analogousprinciplesto  those  under 

(2)  4  Burns'  Eccl.  Law,  2S7.  which  letters  of  administration  pendente  Kt* 

(3)  Ibid.  238.  Knight  v.  DupUesitf  1  .  are  issued,  is  administration  grounded,  on  the 
Tes.  sen.  325.  incapacity  of  the  next  of  kin  at  the  time  of 

(4)  Walker  v.  WooOaeton,  2  P.  Wms.  576.  the  intestate*s  death  arising  from  taint  or 
Knight  r.  Dupleseis,  1  Ves.  sdn.  325.  Ball  excommunication,  madness  or  bankruptcy, 
y.  Oliver,  2  Ves.  &  B.  97.  If  such  incapacity  be  afterwards  removed, 

(5)  GaUican  v.  Evans,  I  Ball  &  B.  (Irish),  such  administration  may  be  avoided.  Toller 
192.  Adair  V,  Shaw,  1  Sch.  &  Le£  (Irish),  on  Executors,  102.  Com.  Dig.  Adminis- 
254.  tration  (B.  1.).      Fawtry  ▼.  Fav^,  1  Salk. 

(6)  Adair  v.  Shaw,  I  Sch.  &  Lef.  (Irish),  36. 

255;.     In  re  Graves,  1  Hagg.  313.  (10)  Gintyv.  Costello,  1  Jones(  Irish),  17.    . 

(7)  Jmpey  v.  Pitt,  2  Show.  69.  (II)  dare  v.  Hedges,  1  Lutw.  342.  n.  Slater 

(8)  ]  Ball  &  B.  (Irish),  191.  ▼.  Mag,  2  Ld.  Raym.  1071. 
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be  made  a 
party  in  such 
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Whea  author- 
ity of  adminis- 
tor  tbtrcaiie 


Averments  in 
declaration  by 
administrator. 


the  affidavit  hereinafter  mentioDed,  to  grant  such  gpecial  administratioB  as 
hereinafter  is  also  mentioned;  which  administration  shall  be  written  or 
printed  upon  paper  or  parchment^  stamped  only  with  one  5f*  stamp,  and 
shall  pay  no  further  or  other  duty  to  his  majesty,  his  heirs,  or  saoceaaorB.* 

And  '<  that  it  shall  be  lawful  for  the  court  of  equity  in  which  such  snit 
shall  be  depending,  to  appoint  (if  it  shall  be  needful)  any  person  oar  per- 
sons to  collect  in,  any  outstanding  debts  or  effects  due  to  such  estate,  and 
to  give  discharges  for  the  same,  such  persons  or  person  giving  security  in 
the  usual  manner,  duly  to  account  for  the  same.** 

And  **  that  it  shall  be  lawful  for  the  accountant  general  of  the  high  court  oi 
Chancery,  or  for  the  secretary,  or  deputy  secretary  of  the  governor  and 
company  of  the  Bank  of  England,  to  transfer,  and  for  the  governor  and 
company  of  the  Bank  of  England,  to  suffer  a  transfer  to  be  made  of  any 
stock  belonging  to  the  estate  of  such  deceased  person,  into  the  name  of  tbe 
accountant  general,  in  trust,  for  such  purposes  as  the  court  shall  direct,  io 
any  suit  in  which  the  person  to  whom  such  administration  bath  been 
granted,  shall  be,  or  may  have  been,  a  party :  provided  nevertheless,  that  if 
the  executors  or  executor  capable  of  acting  as  such,  shall  return  to  and 
reside  within  the  jurisdiction  of  any  of  the  said  courts  pending  such  suit, 
such  executors  or  executor  shall  be  made  party  to  such  suit,  and  the  costs 
incurred  by  granting  such  administration,  and  by  proceeding  in  such  suit 
against  such  administrator,  shall  be  paid  by  such  person  or  persons,  or  out 
of  such  fund  as  the  court  where  such  suit  is  depending  shall  direct." 

Under  the  statute,  administration  may  be  granted  to  a  creditor,  but  to 
•avail  himself  of  its  provisions  he  must,  like  every  other  person,  file  a  bill  in 
equity.  (1) 

Where  a  person  entitled  to  administration  was  resident  in  France  (2), 
and  another  in  the  West  Indies  (3),  the  court  required  notice  to  be  given 
them,  previously  to  administration  being  granted  to  other  parties. 

The  authority  of  the  administration  durante  absentia  ceases  on  the  ap- 
pearance of  the  executor  or  next  of  kin,  and  his  taking  out  probate  or 
administration.  (4)  In  Clare  v.  Hedges  (5),  in  the  case  of  a  common  law 
administration  durante  absentidy  if  any  of  the  debtors  of  the  deceased  paid 
his  debt  to  the  temporary  administrator,  though  it  was  after  the  return  of 
the  executor  next  of  kin,  yet  if  the  debtor  had  no  notice  of  such  return,  it 
was  a  good  payment  (6) 

If  an  administrator  have  been  appointed  under  the  statute,  and  the 
executor  die  to  whom  the  probate  had  been  granted,  the  administration, 
notwithstanding,  continues,  until  the  appointment  of  a  new  represent- 
ative. (7) 

In  -  an  action  by  a  person  to  whom  administration  durante  ahsentid  a 
granted,  the  declaration  must  aver  the  absence  of  the  executor  beyond  the 
«eas  at  the  time,  that  the  administration  was  granted,  and  that  his  absence 
then  continued.  (8) 


(1 )  WboUey  V.  Green,  3  Phill.  314. 

(2)  Goddard  v.  CrtMotUer,  ibii  637. 

(3)  MUer  v.  Wiuhington,  3  Hagg.  N.  R. 
277. 

(4)  1  Rol.  Abr.  Executors  '(C),  907. 
Ctore  V.  Hedges,  I  Lutw.  342.  n.  Slaughter 
V.  May,  I  Salk.  42. 


<5)  1  Lutw.  342.  «. 

(6)  Vide  etiam  in  re  Oundg,  4  HaggL 
360. 

(7)  Taynton  v.  ffamtay,  3  B.  &  P.  26. 
(d)  Slater  t.  May,  2  Ld.  Rayn.  107K 
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IX*  AdmifutiraHon  Bond,  ADimnn&A- 

noK  BOKD. 

By  Stat  21  Hen.  8.  c.  5.  s.  3.  the  ordinaiy  is  directed  to  grant  an  ad-  Stat  si  Hen.  8 
mioistratioD  '^  taking  surety  of  him  or  them,  to  whom  shall  be  made  such  ^  ^-  "-  ^ 
commission.'*    And  bj  stat  22  &  23  Car.  2.  c  10.  s.  1.  it  is  enacted,  that  Stat  22  &  23 
all  ordinaries,  ecclesiastical  judges,  &c  shall,  upon  granting  administration,  ^  ^ '  ^'  ^'  ^^' 
take  sufficient  bonds  with  two  or  more  able  sureties,  of  the  persons  appointed 
administrators  in  the  name  of  the  ordinary,  with  condition,  that  such  ad- 
ministrators shall  make  a  true  inventory  of  the  goods  and  chattels  of  the 
deceased,  and  shall  well  and  truly  administer  such  goods  and  chatteb 
according  to  law,  and  cause  a  true  and  just  account  of  the  said  administra- 
tion, &c  to  be  made,  and  shall  deliver  and  pay  unto  such  person  or  persons 
respectively,  as  the  judge  of  the  court  in  which  administration  was  granted 
by  his  decree  or  sentence  shaH  appoint,  all  the  rest  and  residue  of  such 
goods  and  chatteb  as  shall  be  found  remaining  on  the  said  administrator's 
account,  the  same  being  first  examined  and  allowed  by  the  said  judge,  &c 

It  is  no  breach  of  the  conditions  of  the  arbitration  bond  <'  to  refuse  to  Action  oh  thb 
distribute  among  the  next  of  kin  the  surplus  of  the  intestate's  estate  after  ^''''- 
payment  df  debts,"  &c  without  the  previous  decree  of  the  court  directing  ^^"  "°'  * 
the  administrator  to  do  so.(l)    Nor  is  it  a  ground  of  forfeiture,  that  the 
administrator  has  not  paid  the  debts  of  the  intestate.  (2) 

Where  an  administrator  converted  assets  of  the  intestate  to  his  own  use,  'What  may  be 
and  became  a  bankrupt  before  he  had  exhibited  his  inventory,  or  made  his  !^^^  "" 
account,  and  the  ecclesiastical  court  discharged  him  from  the  suit :  —  It 
was  held,  that  his  malfeasance  in  converting  to  his  own  use  the  intestate's 
assets,  was  a  breach  of  the  clause  of  the  condition,  **  well  and  truly  to 
administer  '*  thenar  and  that  the  sureties  were  liable  for  the  amount  of  the 
assets  misapplied*  notwithstanding  the  administrator  had  received  his  certi- 
ficate as  a  bankrupt  (3) 

It  may  be  assigned  as  a  breach  in  an  action  on  the  bond,  that  the  ad- 
ministrator has  not  delivered  a  true  and  perfect  inventory  (4*),  or  that  he 
lias  not  made  a  just  and  true  account  (5),  and  either  of  these  breaches  will 
be  incurred  without  any  citation.  (6) 

It  is  not  a  sufficient  answer  to  the  assignment  of  a  breach  for  not  ex- 
hibiting an  inventory  on  a  certain  day,  ^*  that  there  was  no  court  on  that 
day/'  The  defendant  must  also  plead,  that  he  was  ready,  &c.,  for  he  must 
fihew,  that  he  had  done  all  that  could  be  done  on  his  side,  towards  a  perfect 
performance.  (7) 

If  the  bond  be  given  under  the  ordinary  (stat  21  Hen.  8.  c»  5.  s.  S.  and  Parties  to  en- 
22  Sc  23  Car.  2.  c  10.  s.  1.),  the  parties  desirous  of  enforcing  it  against  the  ^  the  con- 
sureties  must  apply  to  the  ecclesiastical  court  to  pronounce  it  forfeited,  in  bond. 
order  to  its  being  put  in  suit    It  seems,  that  the  next  of  kin  or  a  creditor 
may  sue  on  such  bond  in  the  name  of  the  ordinary,  and  the  court  of  King's 

(ly    Canterhtay  (Arekbiskdp  of)  y.  Tappen,        (4)  Greetuide  y.  Benton,  3  Atk.  248. 
8  B.  &  C.  151.  (5)   CanUrhwy  (ArMitktip  of)  r,  miS», 

(2)    CanteHmry  (Arehhithop  of)  ▼.  WUlit,  1  Salk.  316. 
1  Salk.  316.  (6)  Ibid.  315. 

(S)    Canterhtay  {Archbishop  of)  v»  Robert'         (7)  libid*  17P 
I  C.  &  M.  691.     3  Tyrw  390. 
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AoMiifii- 

TEATOEI. 

JuiisdietioD. 


Bench  will  direct  the  ordinaiy  to  permit  his  name  to  be  used  in  an  action 
thereon,  on  the  application  of  a  party  properly  entitled.  (1) 

Where  the  creditors  of  the  intestate  brought  an  action  against  the  saretia 
on  the  administration  bond,  without  the  permission  of  the  archbishop,  od 
upon  oyer  craved,  the  ecclesiastical  court  refused  to  give  the  bond  totk 
plaintiff^  the  court  of  Common  Pleas  refused  an  application,  that  an  n- 
thenticated  copy  of  the  bond,  on  the  production  of  the  bond  itsdf  intk 
ecclesiastical  court  to  the  attorney  of  the  defendants,  should  be  a  soffieiest 
oyer;  as  the  granting  of  such  an  application  would  deprive  the  eode- 
siastieal  court  of  its  jurisdiction  in  deciding,  whether  the  action  should  k 
brought  or  not,  or  of  insisting  on  an  indemnity.  (2) 


Actions  by 
exbcutoes 

AMD  AdMIMZS- 
TAATORS. 

Stat.  S  &  4 
WiU.4.  0.43. 

8.  2. 

Actions  in 
respect  of  the 
redtjr. 


Stat.  7WiU.4. 
and  1  Vict 
c.  26.  8.  6. 

Property  un* 
disposed  of  by 
the  testator. 


14.  Actions  by  Executors  and  Administrators. 

It  has  been  previously  stated  (S)  that,  with  respect  to  suits  and  demai^ 
administrators  under  stat  SI  £dw.  3.  st  v.  c  5.  are  invested  vitk  tke 
rights  and  liabilities  of  executors. 

By  Stat  3  &'  4  Will.  4.  c  42.  s.  2.,  after  reciting,  that  there  is  no  remedj 
provided  by  law  for  injuries  to  the  real  estate  of  any  person  decease^ 
committed  in  his  lifetime,  nor  for  certain  wrongs  done  by  a  pe^BOD(i^ 
ceased  in  his  lifetime  to  another  in  respect  of  his  property,  real  or  penool 
enacts  that ''  an  action  oftrespassy  or  trespass  on  the  case,  as  the  caseaaj 
be,  may  be  maintained  by  the  executors  or  administrators  of  any  penoi 
deceased  for  any  injury  to  the  real  estate  of  such  person,  committed  is  to 
lifetime,  for  which  an  action  might  have  been>  maintained  by  such  penoa, 
so  as  such  injury  shall  have  been  committed  within  six  calendar  moDtb 
before  the  death  of  such  deceased  person,  and  provided  such  aedon  sbS 
be  brought  within  one  year  after  the  death  of  such  person,  and  the  damip 
when  recovered  shall  be  part  of  the  personal  estate  of  such  person."  (i) 

By  Stat  7  Will  4.  and  1  Vict  c.  26.  s.  6.  "  if  no  disposition  by  viU  flail 
be  made  of  any  estate  pur  autre  vie  of  a  freehold  nature,  the  same  shall  be 
chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  reasoD  of 
special  occupancy,  as  assets  by  descent,  as  in  the  case  of  freehold  iaodii 
fee  simple ;  and  in  case  there  shall  be  no  special  occupant  of  any  estate^ 
autre  vie,  whether  freehold  or  customary  freehold,  tenant  right,  costoo* 
ary  or  copyhold,  or  of  any  other  tenure,  and  whether  a  corporeal  or  iDOiV' 
poreal  hereditament,  it  shall  go  to  the  executor  or  administrator  of  tke 
party  that  had  the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  u0 
shall  come  to  the  executor  or  administrator,  either  by  reason  of  a  speds 
occupancy  or  by  virtue  of  this  act,  it  shall  be  assets  in  his  hands,  and  shal 
go  and  be  applied  and  distributed  in  the  same  manner  as  the  personal  esb^ 
of  the  testator  or  intestate." 


( 1 )  CatUerhury  {Archbishop  of)  v.  Stnuef 
Cowp.  141.   GrtenBide  v.  Benton,  S  Atk.  248. 

(2)  Canterbury  {ArchbUhop  of)  v.  Tubb, 
S  Bing.  N.  C  789. 

(3)  Anti,  1870. 

(4)  If  an  action  be  brought  by  a  termor 
upon  Stat.  7  &  8  Geo.  4.  c.  31.  for  an  ii^ury 
done  to  bis  house,  within  three  calendar 
months  from  the  oiFence  committed,  and 


that  action  abates  by  the  death  of  the  t«- 
raor  after  the  three  months  hare  espir»  vt 
executor  cannot  bring  a  fresh  sccioo  (i"* 
Y.BriHoi  (Inkab.  of),  4  N.  AM.  1<^ 
A.  &  E.  389.) ;  and  it  is  doubtful,  »h«i» 
an  executor  of  a  termor  can  in  any  esieW 
an  action  upon  stat  7  &  8  Geo.  4;  ^^^'-f 
an  injury  sustained  in  the  lifetbae  tf  ^ 
testator 
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By  stat  11  Geo.  2.  c.  19.  s.  15.  an  executor  or  admimfltrator  of  tenant  Actiokbbt 
for  life,  on  whose  death  any  lease  of  lands  &c  determined^  shall  in  an  jfjj^^^"^ 
action  on  the  case  recover  from  the  under-tenant  a  proportion  of  the  rent  nAroma. 

reservedy  according  to  the  time  such  tenant  for  life  lived,  of  the  last  year  or  — • 

quarter  of  a  year,  or  other  time  in  which  the  said  rent  was  growing  due. 

Where  several  join  in  case  for  injury  to  a  leasehold  reversion,  whose  c.  19.  s.  15. 
title  consists  in  their  being  executors,  it  is  enough  to  produce  a  probate  injuries  to 
granted  to  one  of  them  only,  for  the  title  is  by  the  wiH  and  the  rest  may  leaseholds, 
prove  at  any  time.  (1) 

In  Coles  V.  England  {Bank  of)  (2),  which  was  in  case  by  the  executors  Reftisal  to 
of  a  stockholder  against  the  Bank  of  England  for  refusing  to  transfer  stock  t»nafer  stock, 
of  the  testatrix,  and  to  pay  the  dividends.  It  appeared,  that  nearly  all  the 
stock  had  been  sold  and  transferred  in  the  lifetime  of  the  testatrix  by  her 
nephew  C,  who  had  brought  another  woman  to  personate  her  atid  forge 
her  signature.  After  the  sale,  testatrix  had  repeatedly  received  the  war- 
rants for  the  reduced  dividends  in  person,  and  had  signed  the  warrants  and 
the  bank  books,  being  on  those  occasions  accompanied  by  C,  who  men- 
tioned the  amount  of  dividend  in  her  presence.  The  jury  found,  that  she 
liad  no  means  of  knowing  of  the  transfer,  but  that  there  was  no  evidence  of 
actual  knowledge ;  that  she  had  been  guilty  of  gross  negligence ;  and  that 
the  defendants  had  not  been  guilty  of  any : — It  was  held,  that  the  facts  were 
a  defence  on  the  plea  of  not  guilty,  and  that  they  furnished  evidence  in 
support  of  pleas  denying,  that  testatrix  was  proprietor  of  the  stock,  and  a 
plea  denying,  that  sufficient  money  had  been  received  by  defendants  for  pay- 
ing the  dividends.  (3) 

An  administrator  cannot  have  an  action  for  a  breach  of  promise  of  mar-  Breach  ofpro- 
riage  to  the  intestate,  where  no  special  damage  is  alleged.  (4)  ^*^  of  mar- 

An  executor  can  maintain  an  action  against  a  sheriff  for  the  escape  of  a  "^^ 
party  in  execution  on  a  judgment  obtained  by  the  testator,  even  where  the  i^^p'*^  ^y"' 
escape  happened  in  the  testator's  lifetime.  (5)  Escapx. 

He  may  have  an  action  against  the  sheriff  for  not  returning  his  writ, 
and  paying  money  levied  on  a  fieri  facias  (6) ;  or  for  a  false  return,  stating 
that  he  had  not  levied  the  debt,  when  in  'truth  he  had.  (7) 

And  the  executor  of  a  landlord  may  maintain  an  action  against  an  officer, 
for  removing  goods  taken  in  execution  before  the  payment  of  a  year*s  rent  (8) 

Executors  can  maintain  covenant  entered  into  with  the  testator  for  pay-  Covkmant. 
ment  of  rent  under  a  lease  granted  by  the  testator,  for  a  term  longer  than 
his  own,  during  the  continuance  of  the  testator's  term  (9) ;  also  on  a  cove- 
nant that  touches  the  realty,  as  for  assuring  lands,  if  it  were  broken  in  the 
testator's  lifetime  (10) ;  but  if  waste  be  committed  by  the  lessee  in  the  life- 
time of  the  lessor,  after  his  death  his  heir  can  have  no  action  for  the  waste, 
because  he  cannot  recover  treble  damages ;  nor  can  the  executor  have  it,  for 

(1)  maters  y,  FfeO,  M.&M.  362.  (7)   WiUiamM  ▼.  Caty,  4  Mod.  404.      1 

(2)  10  A.&E.  437.  Solk.   12.      Comb.  322,  S23.     &  C.   nom. 

(3)  VideetiamFronifc/tnv.  England  {Bank  WilHanu  ▼.  Grey,  1  Ld.  Ra/m.  40.  3  Bae. 
of%  9  B.  &  C.  156.  Abr.  Executors  (O.),  538.     Toller  on  Ex- 

(4)  Chamberlain  v.  Williamson,  2  M.  &  S.  ecutors,  435. 

408.  (8)  Palgrme  ▼.  Windham,  Str.  212. 

(5)  Com.  Dig.  Administnition  (B.  13.).         (9)  Baker  v.  GceHing,  1  Bing.  N.  C.  19. 
Spuretow  v.    Prince,   Cro.    Car.  297.,   vide         (10)  Com.  Dig.  Administration  (B.  13.), 
Berwick  v.  Andrewt,  2  Ld.  Raym.  973.  Covenant  (B.  1.).     3  Bac  Abr.   Eieeutort 

(6)  1  Rol.  Abr.  Executors  (P.),  913.  (O),  532.  Lucy  r.  Levington,  2  Lev.  26. 
Spurtiowy.  Prince,  Cro.  Car.  297.  1  Vent.  175.     Went.  Off.  Ex.  162.  211. 
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Seeking  to  an- 
sver  an  agree- 
ment under 
seal  by  a  parol 
promiae. 


Flea  not  issu- 
able, if  not 
shewing,  that  at 
the  time  of  the 
testator's  de- 
cease the  deed 
sued  on,  was 
within  the  dio- 
cese of  London. 


Dbit. 

Sut.  32Hen.8. 
c.  37. 

Arrears  of 
rent. 


Rent  reserved 
on  a  lease  for 
years. 
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he  has  no  right  to  recover  the  place  wasted^  the  inheritance  of  wbieh  lai 
descended  to  the  heir.  (1) 

In  Harris  v.  Goodwin  (2)  the  plaintiff  declared  against  the  defendant  b 
administratrix,  apon  a  covenant  under  seal  entered  into  by  the  testator;  tk 
defendant  pleaded,  that  the  testator  had  died  insolvent,  and  then  alleged  a 
parol  agreement  with  the  plaintiff,  upon  the  faith  of  which,  she  was  indoeed 
to  take  out  letters  of  administration  to  assign  the  deed  to  the  plaintiC  the 
promise  being,  that  the  plaintiff  would  not  seek  to  charge  her  in  that  capi- 
city ;  the  plaintiff  replied,  taking  issue  upon  the  promise  alleged  in  the  plei: 
—  It  was  held,  that  the  plea  was  bad,  as  seeking  to  answer  an  agreemot 
under  seal  by  a  parol  promise,  and  that  at  the  trial  of  the  cause,  it  was  not 
to  be  taken  as  alleging  a  deed  under  seal,  but  was  proved  by  evidence  of 
a  parol  agreement ;  and  as  such  proof  was  given,  a  verdict  for  the  defendiii 
was  rightly  entered,  and  the  plaintiff  was  entitled  to  a  judgment  amm  ^ 
stanie  veredicto. 

To  an  action  of  covenant  brought  by  the  plaintiff  as  adnunistrator  of  D^ 
by  virtue  of  letters  of  adminbtration  granted  to  him  by  the  archbishop  of 
Dublin,  upon  a  deed  of  separation,  whereby  the  defendant  covenanted  ti 
pay  his  wife  an  annuity,  which  he  likewise  charged  upon  certain  estates  ii 
Ireland^  the  defendant  (who  was  under  terms  to  plead  issuably)  pleaded 
that  D.,  at  the  time  of  his  death,  was  an  inhabitant  of,  and  commonit 
within,  the  diocese  of  the  bishop  of  London : — It  was  held,  that  the  pleaw 
not  issuable,  it  not  shewing  that  at  D.'s  decease  the  deed  sued  on,  was  wifta 
the  diocese  of  London.  (3) 

By  Stat  32  Hen.  8.  c.  37.  the  executors  and  administrators  of  tenants  info 
fee-tail,  or  for  life,  of  such  rents,  may  have  an  action  of  debt  for  all  neit 
arrears,  or  may  distrain  for  the  same  upon  the  lands  chargeable,  so  long  ■ 
they  remain  in  the  possession  of  the  tenant  who  ought  to  have  paid  thereat^ 
or  of  any  other  person  claiming  under  him  by  purchase,  gift,  or  deseesL 
The  statute  also  provides,  that  a  tenant  pour  autre  vie,  his  executors  and  ad* 
ministrators,  may  after  the  death  of  the  cettuique  vie  have  an  action  of  defat* 
or  may  distrain  for  such  arrears  incurred  in  the  lifetime  of  ceHuique  vk. 

This  statute  being  remedial,  applies  to  tlie  executors  of  all  tenants  for  fife 
not  merely  to  such  executors  as  previously  to  the  statute  had  no  renedr 
whatever,  but  also  to  those  who  were  entitled  to  an  action  of  debt,  to  vboif 
'therefore,  it  gives  merely  the  additional  remedy  of  distress.  (4) 

But  although  the  executor  of  all  tenants  for  life  be  authorised  bytk 
statute  to  distrain  for  such  arrears  (5),  it  seems,  that  rent  reserved  on  aietfe 
for  years,  is  not  within  its  provisions,  inasmuch  as  the  landlord  b  aot  tesait 
in  fee^  fee-tail,  or  for  life,  of  such  a  rent,  and  the  executors  of  such  tenaats 
only  are  mentioned  in  the  act  (6)  However,  in  trespass,  where  it  appeared 
the  defendant  had  distrained  the  plaintiff's  goods  for  rent  due  to  his  to- 
tator  on  a  lease  for  years.  Chief  Justice  Lee  held  it  to  be  comprehended  bj 
the  foregoing  statute,  and  the  defendant  obtained  a  verdict  (7) 


(1)  Went  Off.  Ex.  163.  Com.  Dig.  Waste 
(C.  3.).  2  Inst.  305.  Toller  on  Execu- 
tors, 432. 

(2)  9  Dowl.  P.  C.  409. 

(3)  Huihwaite  v.  Phaire,  1  M«  &  G.  159. 

(4)  H«rg.  Co.  Litt.  162.  (b.)  ».  Hool 
V.  BdL,  1  Ld.  Raym.  172.  Bead  v.  Erinffttntt 
Oro.  Eliz.  322. 


(5)  Hool  y.  BeO,  1  Ld.  Raym.  172. 

(6)  Gilb.  Law  of  Distress,  3d  ed.  H 
PretcoU  V.  BoueAer,  3  B.  &  Ad.  849. 

(7)  Potodv,  Smek,  at  Westmioirfff.* 
T.  25  Geo.  2.  cit.  Toller  on  Eseam 
452.,  sed  vide  PnteoU  ▼.  Boucher,  3  B.  *Ai 
849. 
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Nor  does  Btat  S2  Hen.  8.  c.  37.  extend  to  the  executor  of  the  grantee  Actioms  bt 
of  a  rent-charge  for  a  term  of  years,  if  he  so  long  live(l),  nor  to  copyhold  j^  "  Adminis- 
rentSj  but  only  to  rents  out  of  free  land.  (2)  trators. 

But  the  executor  of  an  executor,  is  held  to  be  within  the  equity  of  the 
foregoing  statute.  (3) 

Executors  can  support  an  action  of  debt  on  the  stat.  2  &  3  Edw.  6.  c.  13.  Stat.  2  &  s 
for  not  setting  out  tithes  due  to  the  testator  (4*) ;  or  a  quare  impedit,  in  case  ^^'  ^;  *^'  ^^' 
he  died  within  six  months  after  the  usurpation  (5)-;  and  it  seems,  that  under         ^^  mpem  . 
this  statute,  an  executor  may  maintain  an  ejectment  for  an  ouster  of  the  tes- 
tator, although  he  were  seised  in  fee,  because  in  such  case  the  executor  may 
proceed  in  that  form  of  action  for  damages  only  (6),  in  the  same  manner  as 
a  lessee,  where  the  lease  expires  pending  the  suit  (7) 

By  the  common  law  an  executor  is  entitled  to  an  action  of  replevin  for  RsrLBTiK. 
goods  distrained  in  the  testators  lifetime (8),  or  to  an  action  of  detinue  for  Dbtimui. 
any  specific  chattel^  or  to  bring  ejectment  to  recover  land  held  for  a  term  EjEcnmrr. 
of  years ;  for  in  those  instances  the  thing  itself  is  an  object  of  the  action, 
and  the  property  continues  in  the  plaintifi.  (9) 

He  may  likewise  avow  for  rent  in  arrear  at  the  testator's  death  as  inci-   Avowry  for 
dent  to  a  reversion  for  years,  which  devolved  upon  him  as  executor.  (10) 

An  executor  can  maintain  an  action  of  deceit,  audita  querela*  (11)    He  Dkckit. 
may  also  sue  in  that  character  in  a  court  of  conscience.  (12)  Audita  querela. 

By  the  equity  of  stat  4  Edw.  3.  c.  7«  an  executor  may  maintain  an  action  Trovxb. 
of  trover  for  the  conversion  of  the  testator's  goods  in  his  lifetime.  (13)  Stot.  4  Edw.  s. 

Executors,  in  their  representation  of  the  testator,  can  maintain  actions  to  ^  '^' 
enforce  all  the  personal  contracts  of  their  testator.  (14) 

An  executor  can  sue  for  a  debt  due  to  the  testator  by  judgment,  statute,  Pkemval 
recognisance,  obligation^  or  other  specialty  (15) ;  or  for  an  action  of  debt,  ConxaAcri. 
suggesting  a  devastavit  in  the  lifetime  of  his  testator,  on  a  judgment  recovered 
by  such  testator  against  an  executor.  (16)    The  executor  of  the  assignee  of 
a  bail  bond  can  sue  upon  it  (17)>  and  maintain  an  action  on  a  bond,  though 
conditioned  for  the  performance  of  an  award.  (18) 

An  executor  can  likewise  maintain  an  action  for  the  performance  of  a 

•     (1)  Toller  on  Executors,  452.  ford,  1  Salk.  299.     Duneomb  t.    Walter,  2 

(2)  Ibid.     Appieton  ▼.  Doify,  Yelv.  135.,     Show.  254. 

sed  vide  Brandlin  ▼.  MiSbank,  Carth.  91 .  ( 1 1 )  Maaon  v.  Dixon,  Latch,  1 67.    Went 

(3)  Went.  Off.  Ex.  258.  Off.  Ex.  171.    3  Bac  Abr.  Executors  (N.), 

(4)  ffoB  V.  Bradford,  1  Sid.  88.     Morion    529. 

▼.  ffopkine,  ibid.  407.      WiUiamt  ▼.  Cary,  4  (12)   Wiue  v.  Wybmrd,  Doug.  246. 

Mod.  404.     EaveM  yr.  Mocato,   1    Salk.  314.  (13)  HarriM^.Vandcogie, Sir ¥,MooTe,4O0. 

Mr.  Juttiee  MoretOH*8  ease,  1  Vent.  30.  RuOand  (  Counieet  of)  v.  RudaKd  (  Countese 

(5)  Went  Off.  Ex.  164.  Mason  v.  Dixon,  of),  Cro.  Elix.  377.  Saiev,  Coventry  (Bithop 
Latch,  168.  Noy,  87.  Lemaeon  and  Dick-  of),  1  Anders.  242.  RuMetTt  can,  1  Leon. 
so«*f  ea«e,  Poph.  189.  193,  194.       Mr.   JutHce  Moreton't  ea$e,    1 

(6)  Mr.  Juttice  Moreton't  case,  1  Vent.  30.  Vent  30. 

Tkx  d.  Shore  y.  Porter,  3  T.  R,  13.  (14)  3  Bac.  Abr.  Executors  (N.),  529. 

(7)  Doe  d.  Shore  v.  Porter,  3  T.  R.  16.  Rutiand  {Counteae  of)  v.  Rutland  (Counieet 
«rg.  Ca  Utt  285.  Thruttout  d.  Turnery.,  of),  Cro.  Elix.  377.  1  Rol.  Abr.  Exe- 
Grey,  Str.  1056.  cutors  (P.),  912.     Went  Off.  Ex.  169. 

(8>  ArundOly.  TremO,  1  Sid.  81.     Maeon  (15)  Com.  Dig.  Administration  (B.  13.). 

▼.  Dixon,  Latch,  168.    Went  Off.  Ex.  164.  (16)  Berwick  y.  Andrew*,  1  Salk.  314.    3 

Gilb.  Law  of  Distress,  3d  ed.  156.  Ld.  Raym.  971.  1502.     Erving  v.  PeUre,  3 

(9)  Maeon  ▼.  Dixon,  Latch,  168.     Went  T.  R.  685. 

Off.  Ex.  159.  163,  et  eeq.  (17)  Nott  v.  Stephene,  Fortesc.  367. 

(10)  Com.  Dig.  Distress  (A.  2.).     1  Rol.         (18)  Downey  y.  Feeey,  2  Vent  249. 
Abr.  Distres  (0.),672.     Wankford  ▼.  Wank- 
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AcnoKi  BT  personal  thing  (1);  for  work,  labour,  and  materials  found  by  him  as  exe- 
AifoADMiiris.  cutor,  in  completing  a  contract  entered  into  by  his  testator  (2)  ;  and  for 
TaiATOM.  goods  sold  as  executor  in  carrying  on  the  testators  business; — for  tke 

money  when  recovered  would  be  assets.  (8) 
SiMPLx  Com-  Executors  can  also  mfptifiijii  actions  ^-  on  simple  contracts  in  writiiigy  or 

TAAcn.  ^^^  .^  writing,  either  express  or  implied  (4) ;  on  contracts  for  the  benefit 

of  a  third  person  (5) ;  for  a  relief  due  to  the  testator  (6) ;  of  accoiant  oi 
accounts  with  his  testator  (7);  for  the  taking  of  the  testator's  goods  (8); 
for  trespass  with  cattle  on  his  leasehold  premises  (9);  for  cutting  eon, 
though  growing  on  his  freehold  lands,  and  thereupon  carrying  it  away.  (10) 
Contnust  relat-  The  general  rule  is,  that  the  pergonal  representatives  cannot  sae  upon  a 
ing  to  freehold    contract  relating  to  freehold  property.     The  heir  or  devisee  is  the  party  tn 

sue  upon  such  contract    There  is,  however,  an  exception  in  the  case  of  a 

breach  of  such  contract  in  the  testator^s  lifetime,  occasioning  a  ^fedd 

damage  to  his  permmal  estate;  and  it  has  been  decided (11),  that  n 

administratrix  may  maintain  assumpsit  against  the  vendor  of  a  freehold 

estate  for  not  delivering  an  abstract  of  title  in  due  time  to  ^e  intestife, 

whereby  the  purchase  could  not  be  completed  by  the  appointed  day,  aad 

the  intestate  incurred  expense  in  endeavouring  te  procure  a  title,  and  vii 

deprived  of  the  use  of  the  deposit  he  had  paid,  &c. 

When  ezeea-  An  executor,  who  has  obtained  probate,  will  not  be  restrained,  at  tk 

^^^  ^^^fr  ^  instance  of  the*  next  of  kin,  from  suing  for  and  collecting  the  debts  due  to 

collecting  debts  ^^®  deceased,  though  the  will  may  have  been  impugned  in  the  ecclesiasticsl 

at  the  inttonoe    court  in  a  suit  to  recall  probate.    But  he  will  be  ordered  to  bring  in  ^ 

kin  *  ^^^  ^    money  recovered,  upon  the  next  of  kin's  (a  pauper)  giving  security  fef 

costs.  (12) 
CAPAcmis  An  executor  can  prove  a  debt  due  to  the  testator  under  a  fiat,  and  cts 

To&s  IN  Caues  If  ft  fiftt  have  been  superseded,  the  executors  of  the  party  against  whoa 
V..^'^'  >^  issued,  can  take  out  a  fiat  for  a  debt  due  to  him ;  but  if  it  have  not  bees 

superseded,  they  have  no  such  right;  for  the  debt  having  vested  in  hh 
assignees,  the  executors  are  incapable  of  being  the  petitioning  creditors.  (14) 
Executors  can  sign  a  bankrupt's  certificate  (15) ;  and  where  the  bankrupts 
father,  being  principal  creditor,  chose  himself  sole  assignee,  and  dying  in- 
testate, the  bankrupt,  as  his  representative,  chose  himself  assignee,  and 
signed  his  own  certificate,  it  was  held  regular.  (16)  But  an  executor,  wbs 
has  also  a  claim  in  his  own  right,  cannot  sign  in  both  capacities.  (17) 


BVnCT. 


(1)  ikfoMM  V.  Dixom,  Latch,  168.     An  ministration  (B.  13.),  Tide  etiam  AAMear. 
attorney's  bill  delivered  by  bis  executor  be-  Dixon,  Latch,  168. 

fore  action  brought,  is  not  taxable.     Doe  d.  (9)  Went  OfF.  Ex.  165,  et  stq. 

Sabin  v.  Sabin,  8  Dowl.  P.C.  468.  (10)  Emenon  ▼.  Emenom^  1  Vent  187. 

(2)  MarihaU  v.  Broadhwrst,  1  ^^yrw.  348.  (11)   Ornu  T.  Bwughtou,  4  M.  &  Se.  417. 

(3)  AtpinaU  v.  Wake,  10  Bing.  5\.  (12)  MuOen  ▼.  Homer,  1  Hayes  &  Jowi 

(4)  Com.  Dig.  Administration  (B.  13.).  (Irish),  398. 

3  Bae.  Abr.  Executors  (N.),  529.     Petrie  v.  (13)  Exp.  Eng&eK  2  Bro.  Cb.  Rep.  6ia 

Hannay  (Bart,),  3  T.  R.  660.  Exp.  Paddp  in  re  Drakdy,  3  Madd.  2iU 

(5)  BafeUd  y.  CoBard,  Aleyn,  1.  et  yide  BogerM  t.  Jamee,  2  Marsh.  485. 

(6)  Saint  John   ▼.    Bawdripp,  Noy,  43.  (14)  ^xp,  Goodwin,  I  Atk.  lOa 

St.  John  (Lord)  v.  Brandring,  Cro.  Eliz.  883.  (15)  Whitmarsh*s  B.  L.  2d.  ed.  356.  Exp- 

(7)  Stat  13  Edw.  1.    Westm.  2.  o.  23.  Saumnerex,  1  Atk.  85. 

Com.  Dig.  Administration  (B.  13.).  (16)  Toller  on  Executors,  452. 

(8)  Sut  4  Edw.  3.  c.  7.    Com.  Dig.  Ad-  (17)  Exp.  Sauemertz,  1  Atk.  85. 
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If  a  bankrupt  B  estate  pay  a  clear  dividend  of  ten  shillings  in  the  pound,  Actions  by 
and  he  obtain  his  certificate  uiider  the  fiat,  his  representatives  are  entitled  ^^j,  Adminis- 
to  the  allowance.  (1)  tkato&s. 

Executors  may  also  maintain  actions,  the  cause  of  which  accrued  after  ^^^^^  Cavbk 
the  testator's  death  (2)  —  as  where  a  bond  has  been  given  to  the  testator  but  or  Action 
forfeited  after  that  event  (3),  or  a  personal  covenant  entered  into  with  the  "^^  accrued 
testator  be  broken  (4),  or  a  debt  on  any  other  species  of  contract  made  ^^^^t^  Death. 
with  him  become  payable  (5),  or  his  goods  be  taken  (6),  or  trespass  com- 
mitted on  his  leasehold  premises  (7) ;  in  all  these,  and  the  like  instances,  the 
executor,  in  his  representative  capacity,  is  entitled  to  a  remedy  by  action. 

So  if  the  testator  died  possessed  of  a  term  for  years  in  an  advowson,  it 
vests  in  his  executor;  and  for  disturbance  he  can  maintain  a  guare  tm- 
pedit,  (8)  So  an  executor  may  have  an  action  of  replevin  for  goods  taken 
after  the  death  of  the  testator.  (9)  An  executor  may  also  avow  for  rent 
accrued  due  after  that  time,  as  incident  to  a  reversion  for  years,  which 
vesteff  in  him  in  that  character.  (10)  If  a  defendant  in  execution  on  a  judg- 
ment recovered  by  the  testator,  escape  after  the  testator's  death,  the 
executor  can  have  an  action  against  the  sheriff  for  the  escape  (11) ;  and  he 
has  the  like  remedy,  if  the  defendant  were  in  execution  on  a  judgment  re- 
covered by  him  as  executor.  (12) 

So  a  bail<»bond  may  be  assigned  to  the  executor  of  a  deceased  plaintiff, 
and  he  may  bring  an  action  upon  it  (13);  or  a  bill  of  exchange  may  be 
indorsed  to  A.  as  executor,  and  he  may  in  that  character  maintain  an  action 
on  the  bill  against  the  acceptor.  (14)  And  in  like  manner  an  executor  may 
bring  an  action  on  any  other  contract  made  with  him  in  his  representative 
capacity.  (15) 

In  Grwell  v.  Robinson  (16)  it  appeared,  that  P.  orally  agreed  to  grant 
defendant  a  lease  for  sixty  years ;  that  defendant  paid  part  of  the  consider- 
ation, but  P.  died  before  the  contract  could  be  carried  into  effect ;  the 
plaintiffs,  P.*s  executors,  then  granted  the  lease,  which  recited  that  P.*8 
agreement  had  been  treated  as  void  by  the  court  of  Chancery,  and  that 
the  lease  was  granted  pursuant  to  a  proposal  of  plaintiff  thereinafter  men- 
tioned, plaintiffs  having  paid  their  own  attorney  his  charges  for  drawing 
this  lease,  upon  which  it  was  held,  that  they  were  entitled  to  sue  defendant 
for  money  paid,  and  that  in  their  own  right 

(1)  Whitmanh^s  B.  L.  2ded.  351.  Ex-  (7)  Com.  Dig.  Adminixtration  (B.  13.). 
parte    Calcot,   1   Atk.  208,   209.      3   Ibid.     Went  Off.  Ex.  163,  gt  teq. 

814.  (8)  Went.  Off.  Ex.  173. 

(2)  Com.  Dig.  Pleader  (D.  1.).     Anon.        (9)  Ibtd. 

3  Leon.  212.  (10)  Com.  Dig.  Administration  (B.  9.). 

(3)  3  Bac.  Abr.  Executors  (O.),  532.  I  Wankford  ▼.  WatSford^  1  Salk.  299.  1 1  Vin. 
Rol.  Abr.  Dett  (P.),  602.  Abr.  Executors,  204.  [A.  a.].     Dmuumb  v. 

(4)  Went.  Off  Ex.  I5,etteq,     11  Vin.  Walter^  2  Show.  266. 

Abr.  Executors,  128.  (Q.),  231.  (G.a.).'  (11)  3  Bao.  Abr.  Executors,  (O.),  538. 

(5)  King  v.  Stevemon,  1  T.  R.  487.   Munt     Lambert  nnd  Stinghy't  cate^  Godb.  262. 

V.   5toAef,  4  ibid.  SeS.     Com.  Dig.  Pleader  (12)  SUng$by   v.  Lambert,  1   Rol.   276. 

(D.  1.).     3  Bac.  Abr.  Executors  (O.),  532.  Wate  v.  Briggty  1  Ld.  Raym.  35.     Bomafout 

HargraveU  cote,  5  Co.  31.  (b.)     Smith  v.  v.  WaUter,  2  T.  R.  128. 

Norjffblk^  Cro.  Car.  225.     Frevin  v.  Paynton,  (13)  Rush  v.  Rnsh,  Forteac  370. 

1  Lev.  250.  (14)  King  ▼.  Stevenson,  1  T.  R.  487. 

(6)  3  Bac.  Abr.  Executors  (O.),  532.  1  (15)  Com.  Dig.  Pleader  (D.  1.).  1  Rol. 
RoL  Abr.  Dett  (P.),  602.  Carew  v.  Abr.  Dett  (P.),  602.  3  Bac.  Abr.  Ex- 
Braughion,  Lane,  80.     Jenkins  t.  Ffombe,  6  ecutors  (O.),  533. 

Mod.  92.  (16)  3  Biog.  N.  C.  10. 
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ACTIOKS  BT 
EXBCUTOKS 
AND  AdMINXS- 
TAATOaS. 

EmcT  OP  Ex- 
pcrrimo  a 
Cause. 


EXSCUTOE. 


SUt.  43  Geo.  3. 
e.  46.  s.  3. 


Form  of  affi< 
davit 


A  defendant  executor  does  not  preclude  himself,  by  referring  a  enn, 
from  availing  himself  of  a  plea  of  judgment  recovered  puu  danmtah 
Hnuance^  while  the  reference  was  pending,  although  it  i^pean  from  li- 
davits,  that  he  has  a  certain  amount  of  assets  in  his  hands.  (1) 

In  a  bond  of  submission,  to  which  A.  and  B.  who  were  partnenaodC 
were  parties,  it  was  provided,  that  in  case  of  the  death  of  either  putr 
during  the  reference,  the  award  was  to  be  deliv^ed  to  his  personal  lepn- 
sentatives.  B.  died  before  the  award  was  made,  and  several  meetings  v« 
held,  before  it  was  objected  by  C,  that  B's  personal  representatives  sMi 
be  made  parties  to  the  submission.  On  an  award  having  been  nuMklB 
favour  of  A.,  without  B.*s  executor  having  been  made  a  party,  it  m 
decided  to  be  no  ground  for  setting  aside  the  award.  (2) 

An  executor  or  administrator  may  arrest  the  defendant,  in  cases  wboei 
plaintiff  suing  in  his  own  right  may  do  8o(S);  and  he  can  exereiietb 
right  before  probate.  If  Ihe  defendant  was  arrested  by  the  testator,  ai 
the  action  abated  by  his  death,  his  executors  may  arrest  the  deiSiiiHt 
again  for  the  same  cause  of  action.  (4) 

Executors  or  administrators,  who  have  holden  a  party  to  bail,  vitlMt 
reasonable  or  probable  cause,  for  a  debt  due  to  the  deceased,  are  iHfa 
the  Stat  43  Geo.  S.  c  46.  s.  S.  (5) 

An  executor  can  hold  to  bail  on  an  affidavit  of  his  belief  of  the  existed 
of  the  debt  (6) :  thus,  if  an  executor  swear  to  the  books  of  the  teBtator,sii 
that  he  believes  them  to  contain  a  true  account,  and  the  debt  to  beii 
unpaid,  it  will  suffice.  (7) 

But  an  affidavit,  that  the  defendant  was  indebted  to  his  testator  in  A 
as  appears  by  the  testator's  books,  was  held  defective,  and  oonunos  bail 
ordered.  (8)  And  an  affidavit  on  debt  <<  as  appears  from  a  statement  mde 
from  the  testator's  books,  by  an  accountant  employed  by  the  deposei^' 
was  likewise  held  insufficient.  (9) 


AcTiom 

AGAINST  £Z- 
XCUTOaS  AND 
ADMINIflTEA- 

Toas. 

GCNXEALLT. 

Where  actions 
against  testator 
survive  against 
executor. 

Actions  which 
cannot  be 
maintained 
against  execu- 
tor. 


15.  Actions  against  Executors  and  Administrators. 

In  all  cases  where  the  cause  of  action  is  money  due,  or  a  contract  to  be 
performed,  gain  or  acquisition  of  the  testator  by  the  work  and  labour  or 
property  of  another,  or  a  promise  of  the  testator  express  or  implied,  tk 
action  survives  against  the  executor;  and  by  the  express  enaetmeatof 
stat  S  &  4  WilL  4.  c.  42.  s.  14.,  debt  on  simple  contract  can  be  maiDtaiot^ 
in  any  court  of  common  law  against  any  executor  or  administrator. 

But  no  action,  where  in  form  the  declaration  must  he  vi  H  ami  i 
contra  pacem^  or  where  the  plea  must  be,  that  the  testator  was  not  gvil^> 
will  lie  against  an  executor;  in  fact,  if  it  be  a  sort  of  injury  by  which tk 
offender  acquires  no  gain  to  himself  at  the  expense  of  the  sufferer,  as 
for  example,  beating  or  imprisoning  a  man,  there  the  person  injured  ^ 


(1 )  AMer  v.  Park,  5  Dowl.  P.  C.  16. 

(8)  In  re  Hare,  Milne,  and  HatweU^  8 
Dowl.  P.  C.  71.,  €aUi,  29.  tit  Aebitbatiok 
AND  Awards. 

(S)  Tidd,  148. 

(4)  Afeffm  t.  EvanSf  1  C.  &  J.  82. 


(5)  Fedy  V.  Seed,  5  B.  &  A.  515.  (>} 
Tidd,  984. 

(6)  Maeiauie  y.  Maeimzie,  1  T.  &  7I« 

(7)  1  Cromp.  Pr.  40. 

(8)  Ibid.  Wdlnmdv,Fra>ulimhS*t.l^^ 

(9)  nowney  y.  Deam,  1  Pnx,  40S. 
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only  a  reparation  for  the  delictum  in  damages  to  be  assessed  by  a  jury,  and  Actions 
therefore  the  executor  is  not  liable ;  but  where,  besides  the  crime,  property  ^°t'''"  ^*' 

'  '  ^  r     r       J    BCUTORS  and 

18  acquired,  which  benefits  the  testator,  there  an  action  for  the  value  of  Administaa- 
the  property  will  survive  against  the  representative.  (1)  ^^*^ 

Although  an  executor  can  sue  in  a  court  of  conscience,  he  is  not  liable  Court  of  con- 
to  be  sued  there.  (2)  science. 

By  Stat  S  &  *  Will.  4.  c.  104?.,  "  when  any  person  shall  die  seised  of  or  Stat.  3  &  4 
entitled  to  any  estate  or  interest  in  lands,  tenements,  or  hereditaments,  ^^^^'  "*•  ^'  ^^' 
corporeal  or  incorporeal,  or  other  real  estate,  whether  freehold,  customary 
hold,  or  copyhold,  which  he  shall  not  by  his  last  will  have  charged  with 
or  devised  subject  to  the  payment  of  his  debts,  the  same  shall  be  assets  to  Freehold  and 
be  administered  in  courts  of  equity  for  the  payment  of  the  just  debts  of  such  copyhold  estates 
persons,  as  well  as  debts  due  on  simple  contract  as  on  specialty ;  and  that  the  be  assets  for  the 
heir  or  heirs  at  law,  customary  heir  or  heirs,  devisee  or  devisees  of  such  payment  of  sim- 
debtor,  shall  be  liable  to  all  the  same  suits  in  equity  at  the  suit  of  any  of  the  row1alty*debte. 
creditors  of  such  debtor,  whether  creditors  by  simple  contract  or  by  specialty,. 
as  the  heir  or  heirs  allow,  or  devisee  or  devisees  of  any  person  or  persons 
'Who  died  seised  of  freehold  estates  was  or  were  before  the  passing  of  this 
act  (3)  liable  to  in  respect  of  such  freehold  estates  at  the  suit  of  creditors 
by  specialty  in  which  the  heirs  were  bound ;  provided,  that  in  the  admi- 
nistration of  assets  by  courts  of  equity  under  this  act,  all  creditors   by 
specialty,  in  which  the  heirs  are  bound,  shall  be  paid  the  full  amount  of 
the  debts  due  to  them  befote  any  of  the  creditors  by  simple  contract  or 
by  specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any  part  of 
their  demands." 

Executors  and  administrators  are  answerable,  whether  expressly  named  Foa  what 
or  not,  as  far  as  they  have  assets  (4),  for  all  debts  due  from  tie  testator  by  P.'!r*^*JJl^V 
judgment,  statute,  recognisance,  obligation,  or  other  debts  by  record  or  kxprssslt 
specialty  (5) ;  and  an  action  of  debt  lies  against  the  executor  of  a  sheriff,  on  »a>«»  o»  "o** 
a  judgment  recovered  against  the  testator  for  an  escape.  (6) 

Actions  can  also  be  maintained  against  executors  for  issues  forfeited ; 
fines  imposed  at  the  assizes ;  quarter  sessions ;  by  commissioners  of  sewers 
or  bankrupts;  by  stewards  in  leets(7);  for  a  relief  due  from  the  tes- 
tator to  the  lord  of  the  manor  (8);  on  simple  contracts  of  the  testator, 
either  in  writing  or  by  parol,  —  as  on  bills  of  exchange  and  promissory 
notes,  debt  for  rent  on  a  parol  lease  (9)>  or  assumpsit  for  money  had 
and  received  by  the  testator  to  the  plaintiff's  use  (10);  by  a  gaoler 
for  provisions  found  for  the  testator  in  prison  (11);  or  against  the 
executor  of  a  sheriff  for  levying  money  on  a  fieri  facias^  and  dying 
before  payment  (12);  or,  seemingly,  on  a  collateral  promise  by  the  tes- 

(1)  HanMy  ▼.  TVotf,  Covr^.  376.  (7)  Com,  Dig.  Administration  (H.  14.)- 

(2)  Sut  14  Geo.  2.  c  10.    AUway  v.  Bur^     Went.  Off.  Ex.  265,  et  seq. 

row;  Doug.  263.    Tidd,  373.  (8)  Com.  Dig.  Administration  (B.  14.). 

(3)  August  29.  1833.  Saint  John  v.  Bawdripp,  Noy.  43,  44. 

(4)  3   Bac.    Abr.  Executors   (P.),  535.  (9)  Com.  Dig.  Administration  (B.  14.). 
Went.  Off.  Ex.  261.     Morgan  v.  Gretney  Sir  (10)  Pinchon^s  ease,  9  Ca  89.  (b.)  LeCate 
W.Jones,  223.     Cro.  Car.  187.     Howtes,  deZ  iWar«AaZ»ea,10ibid.77.(b.)  Rottey.  Bart* 
WebgUr,  Yelr.  103.  /eft, Cro. Car. 2 94.  iVbru7oocfv.i2eere,Plowd.l82. 

(5)  Com.  Dig.  Administration  (B.  14.).  (11)  Pinchon't  case,  9  Co.  87.  (b.) 
Went.  Off.  Ex.  261.  (12)  Com.  Dig.  Administration  (B.  14.) 

(6)  WkUaeret  v.  i>««My,  Dyer,  322.  1  Rol.  Abr.  Executors  (H.),  921. 
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Actions 
AGAiKtT  Ex- 
ecutors AMD 
Admikistba- 

TORS. 

Liftbility  for 
rent 

Distreis  for 
rent. 

Corenant. 


Debt  for  rent. 


Non  perform- 
ance of  con- 
tract.* 


Stat  S  &  4 
Will.  4.  c.  42. 
A.  S. 

Liability  for 
torts  of  testator. 


tator(l),  as  v^here  he  promised  to  give  A.  a  sum  of  money  in  condde^ 
ation  that  he  would  marry  B. 

An  executor  who  has  entered,  &c.  may  be  sued  in  ihe  debet  and  diAnd 
as  assignee,  for  rent  which  became  due  after  the  death  of  his  testator,  vko 
was  the  lessee.  (2) 

If  a  lessee  die  before  the  expiration  of  a  term,  and  his  executor  coBtinve 
in  possession  during  the  remainder,  and  after  its  termination^  a  distreis  my 
be  taken  for  rent  due  for  the  whole  term.  (3) 

An  action  lies  against  an  executor  on  the  testator's  covenant,  as  to  pay 
rent  (4),  or  to  repair  premises.  (5) 

In  debt  for  rent  against  an  administrator  as  assignee  of  the  intestate,  tbe 
defendant  pleaded,  in  dischai^e  of  his  liability  otherwise  than  as  adminisr 
trator,  that  the  intestate  underlet,  for  an  unexpired  term,  to  a  tenant  who 
had  become  insolvent  and  unable  to  pay  rent;  that  the  premises  were  of 
less  value  than  the  rent,  viz.  of  the  value  of  a  certain  sum,  part  of  whick 
the  defendant  had  paid  to  the  plaintiff,  and  part  towards  the  expense  i 
a  party  wall  under  the  Building  Act  (6) ;  that,  before  the  rent  became 
due,  the  defendant  offered  to  surrender  all  his  interest  in  the  premises  t» 
the  plaintiff,  who  refused  to  accept  them ;  and  that  he  had  fully  adminis- 
tered, &c. :  to  which  it  was  replied,  that  the  pi^emises  were  of  more  vaioe 
than  the  sum  mentioned  in  the  plea,  viz.  of  the  value  of  the  rent;  aad 
that  the  defendant  did  not  offer  to  surrender,  &c. :  —  It  was  holden,  that  tiie 
real  value  of  the  premises,  as  against  the  defendant,  must  be  taken  to  be  tH 
which  it  would  have  been,  if  he  had  not  himself  committed  a  breach  of  i 
covenant  to  repair  in  the  original  lease;  and  that  the  value,  as  betweet 
the  plaintiff  and  the  defendant,  was  not  affected  by  the  insolvency  of  tbe 
undertenant,  whose  lease  also  contained  a  covenant  to  repair,  with  a  pro* 
viso  of  recently  for  breach  and  for  non  payment  of  rent.  (7) 

In  Wentworth  Y.  Cock  (S)  the  plaintiffs  entered  into  an  agreement  vitk 
C.  to  supply  him  with  a  certain  quantity  of  slate  immediately,  with  a  cer- 
tain other  quantity,  monthly,  at  a  fixed  price,  and  with  any  further  quantitT 
monthly  that  C.  might  require.  C.  engaged  to  receive  the  slate,  not  ex* 
ceeding  200  tons  per  month ;  and  the  agreement  was  to  be  in  force  until 
1st  January,  1838 : — It  was  held,  that  the  plaintiffs  might  sue  the  adminis- 
trator of  C.  for  refusing  to  receive  slate  sent  in  pursuance  of  the  contnet 
after  C.*s  death,  and  before  1st  January,  1838. 

By  Stat  3  &  4  Will.  4.  c.  42.  s.  2.  "  an  action  of  trespass,  or  trespass  on  the 
ca.se,  as  the  case  may  be,  may  be  maintained  against  the  executors  or  adminis- 
trators of  any  person  deceased,  for  any  wrong  committed  by  him  in  his  Iif^ 
time  to  another,  in  respect  of  his  property,  real  or  personal,  so  as  such  injoiy 
shall  have  been  committed  within  six  calendar  months  before  such  person's 
death,  and  so  as  such  action  shall  be  brought  within  six  calendar  montiis 
after  such  executors  or  administrators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  and  effects  of  such  person ;  and  the  damages  to 


(1)  Com.  Dig.  Administration  (B.  14.).         (4)  BtOinghwrtt  r.  Speerman,  I  SdL897 
Lee  V.  Rowhdey,  1  Rol.  1 4.  Berisford  v.  Wood-     Com.  Dig.  Covenant  (  C.  1 . ). 


roff,  Cro.  Jac.  404.  Christopher  v.  Hew,  Sty. 
158. 

(8)  SucUey  r.  Pirh,  1  Salk.  S17.  Deritky 
▼.  Cusiance,  4  T.  R.  75. 

(3)  Braiihwaite  t.  Cooksey,  1  Hen.  Black. 


(5)  2Y/ji«y  V.  AVrw,  Carth.  519.  1  S* 
309.     1  Ld.  Raym.  553. 

(6)  Stat  14  Geo.  S.  c.78. 

(7)  Homidgey.  Ifawm,  1 1  A. & E- «^ 

(8)  10  ibid  42. 
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be  recovered  in  such  action  shall  be  payable  in  like  order  of  administration  Actxoms 
as  the  simple  contract  debts  of  such  person."                                                      icutors  and 
An  administrator  is  liable  to  an  action  for  money  had  and  received  by  Administra- 
the  intestate  for  coal  tortiously  taken  by  him  from  plaintiff's  land,  if  the  ^^^ 


intestate  sold  it  and  received  the  money ;  • —  notwithstanding  no  direct  evi-  Coal  tortiously 
dence  be  given  of  the  actual  sum  received  on  the  sale,  if  the  jury  believe  ^*®'** 
the  fact  of  the  sale.  And  where  part  has  been  raised  more  than  six  months 
before  the  intestate's  death,  and  part  within  six  months,  the  plaintiff  may 
bring  trespass  under  stat  S  &  4f  Will.  4.  c.  42.  s.  2.  for  so  much  as  was 
raised  within  the  six  months,  and  also  money  bad  and  received  for  so  much 
as  was  raised  before,  the  acts  being  distinct,  and  therefore  the  two  actions 
not  incompatible.  (1) 

In  trover  against  an  executor  it  appeared,  that  the  watch,  which  was  the  What  is  con- 
subject-matter  of  the  action,  had  been  given  by  the  testatrix  to  one  S.  in  «<*®f^  *  .<»n- 

version  within 

September,  1837;  that  S.  re-delivered  it  to  the  testatrix  in  March,  1838,  six  months  bc- 
for  the  purpose  of  its  being  pawned  by  her;  that  on  its  being  demanded,  by  ^'^^  death  of 
the  plaintiff  in  December,  1838,  the  testatrix  said,  that  she  would  consult  ****  *««^*°'' 
her  solicitor ;  and  that  the  testatrix  died  in  March,  1839:  —  It  was  held, 
that  this  was  sufficient  evidence  to  warrant  the  jury  in  finding  a  conversion 
within  six  months  before  her  death.  (2) 

Executors  and  administrators  are  within  the  custom  of  foreign  attach-  Foreiov  At- 
ment ;  and,  if  a  plaint'  be  entered  in  the  court  of  the  mayor  or  sheriff  of  *ach««n*- 
London  against  an  executor  or  administrator,  the  plaintiff  may  attach  money 
or  goods  belonging  to  the  deceased  in  the  hands  of  another  within  the 
city.  (3)  But  a  debt  due  to  the  deceased,  cannot  be  attached  on  a  plaint 
against  his  personal  representative,  although  he  be  sued  under  that  descrip- 
tion, unless  he  be  sued  for  a  debt  due  from  the  deceased.  (4)  An  attach- 
ment cannot  be  issued  for  the  debt  of  a  testator,  of  money  or  goods  in  the 
hands  of  the  executor,  unless  they  were  due  or  belonging  to  the  testator  at 
the  time  of  his  death,  although  they  be  assets ;  as  if  an  executor  sell  the 
goods  of  the  testator,  the  money  cannot  be  attached  in  his  hands.  (5)  If  an 
executor  take  a  bond  for  a  debt  due  to  the  testator,  the  money  payable  on 
the  bond  cannot  be  attached.  (6)  If  an  execut6r  recover  damages  in  trespass 
for  the  testator's  goods,  or  on  a  covenant  made  with  him,  there  cannot  be 
an  attachment  of  the  damages.  (7)  If  money  be  awarded  to  an  executor 
on  a  submission  by  him  of  controversies  between  his  testator  and  another 
person,  the  money  due  by  the  award  cannot  be  attached.  (8)  Nor  can  there 
be  an  attachment  of  a  legacy,  for  creditors  have  an  interest  in  it,  and  they 
are  incapable  of  being  warned.  (9) 

An  executor,  it  seems,  is  bound,  provided  he  have  assets,  to  maintain  an  LiAULiriRa 
apprentice  till  the  term  is  expired ;  because  it  is  a  lien  on  the  executor,  '°*  Apprem- 
although  not  named,  in  respect  of  the  assets.  (10)   But  justices  of  the  peace 

« 

(1)  PoweO  T.  Rets,  7  A.  &  £.  426.  (7)  Ibid.  112. 

(S)  Richmond  v.  Nichohan,  8  Scott,  1S4.  (8)  Ibid.  113.     S.  C.  1  Lev.  306. 

(3)  Com.  Dig.  AttRcbnient(A,  B,).,vide  (9)  Toller  on  Executors,  479.  cit  1  Ch. 
j4ntm.  Dyer,  196.  (b.)  Fisher  v.  Lane,  3  Ca.  257.  1  Rol.  Abr.  Customs  de  London 
Wils.  297.     2  W.  Bl^ck.  834.  (E,),  551.      Wood  v.  Smith,  Noy.  115. 

(4)  Com.  Dig.  Attachment  ( D. ).  Hod-  ( 1 0)  Com.  Dig.  Justices  of  Peace  ( B. ),  57. 
ffte  V.  Cox,  Cro.  E\iz.  843.   .  3  Bac.  Abr.  Executors  ( O.),  5'S5.   Wadswnrth 

(5)  Horecan  v.  Twrget,  1  Vent.  113.  v.  Gye,  1  Sid.  216.     Rex  v.  Peck,  1  Salk.  66. 

(6)  Ibid.  Baxter  v.  Smrfieldf  Str.  1266.                        , 
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Sut.  32  Geo.  3* 
e.  57.  n.  I  &  6. 


What  not  a 
waver  of  a  cre- 
ditor's right  to 
sue. 


When  execu- 
tors render 
themselves 
liable  de  bonit 


have,  generally  speaking,  no  authority  to  order  an  executor  to  maintunan 
apprentice.  (1) 

Respecting  parish  apprentices,  on  whose  binding  no  larger  sum  thin  51 
shall  have  been  paid,  specific  regulations  are,  in  the  event  of  the  master'i 
death,  prescribed  by  the  stat  S2  Geo.  S.  c  57.,  which  enacts,  that  if  tk 
master  of  such  an  apprentice  shall  die  during  the  term,  the  covenant  io  tk 
indenture  for  his  maintenance,  shall  not  continue  in  force  longer  than  time 
calendar  months  after  the  death  of  such  master,  during  which  the  appreotiM 
shall  continue  to  live  with  and  serve  the  executors  or  administraton,  or 
with  such  person  as  they  shall  appoint ;  and  that  if  the  personal  wpct' 
sentatives  of  such  master^  having  assets,  during  the  three  months  shall  refine 
or  neglect  to  maintain  and  provide  for  such  apprentice,  according  to  tk 
form  of  such  covenant,  two  justices,  on  complaint  of  the  apprentice,  or  tk 
parish  officers,  may  levy  sufficient  for  the  purpose  by  distress  and  sale  of 
the  effects  or  assets  of  such  master. 

Where  the  attorney  of  a  creditor  of  testator  wrote  as  follows  to  tk 
attorney  of  his  executor: — ^*  My  clients  do  not  claim  from  W.  papaentof 
this  money  as  executrix  of  W.  B.  W.,  but  they  claim  from  her  individnalT; 
she  having  become  liable  by  payment  of  interest  from  time  to  time  to  Ab 
debt:" — It  was  held  to  be  no  waver  of  the  creditor*s  right  tosneW.n 
executrix,  nor  any  excuse  to  her  for  discharging  legacies  before  dete. 
Where  an  executrix  has  a  life  estate  in  a  chattel  under  a  bequest,  kr 
taking  possession  of  the  chattel,  is  no  consent  to  a  further  bequest  thereof  a 
remainder.  (2) 

There  are  cases  in  which  executors  are  personally  responsible  cfe  Aonu^ 
priis — as  by  the  commission  of  those  acts  which  constitute  a  devas(ami(ij[ 
by  making  tJiemselves  chargeable  in  their  private  capacities  to  the  plaiiitii*t 
demands;  by  pleading  a  plea,  the  falsehood  of  which,  lies  in  their  owDkoov- 
ledge,  and  which,  if  true,  would  be  a  perpetual  bar  to  the  action  (4);  ui 
by  promising  to  pay  a  debt  of  the  testator,  or  answering  damages  out  of 
their  own  estates.  (5) 

But  there  must  be  a  sufficient  consideration  to  support  such  prosuie; 
and  it  must  be  alleged  and  proved,  that  assets  were  come  to  their  hands  ;ff 
that,  in  consideration  that  the  creditor  would  forbear  to  sue  them,  thejpn- 
mised  to  pay  the  debt  (6) ;  or  an  admission  of  assets  must  be  implied  froi 
the  nature  of  the  promise  itself,  as  where  an  executor  owned  the  wuBfj 
lay  ready  for  the  plaintiff,  whenever  he  would  call  for  it  (7);  so  likevk 
and  where  executors  gave  a  note  to  a  creditor,  whereby  they  promised  **« 
executors  "  to  pay,  &c.  with  interest  (8) 

But,  in  case  there  be  do  assets,  a  promise  by  an  executor  to  pay  sdelit 


(1)  Peiiv.  WingfeOd  (^Inhab.  of),  Carth, 
2S1.   Rex  V.  Petty  Show,  405.   1  Salk.  66. 

(2)  Richarde  t.  Browne,  3  Bing.  N.  C.493. 

(3)  Com.  Dig.  Administration  (I.  S.). 
3  Bac.  Abr.  Executors  (M.),  522.  Went. 
Off.  Ex.  227,  et  seq. 

(4)  Went.  Off.  Ex.  280.  9  Bac.  Abr. 
Executors  (M.),  525.  H  Vin.  Abr.  Exe- 
cutors, 388.  [D.  b.].  Howard  v.  Jemmet,  I 
W.  Black.  400. 

(5)  But  such  promise,  or  some  note  or 
memorandum  thereof,  must  be  in  writing,  and 
signed  by  him,  or  some  other  person  by  his 


authority.  Vide  sUt.  29  Car.  2.  e.  S.  s.^ 
Hawkes  v.  Saunden,  Cowp.  289.  J?«"' 
Hughe*,  7  Bro.  P.  C.  551. 

(G)  TrewiniaM  ▼.  flbioefl,  Cro.  £lis>9l 
ReecK  ▼,  Kennegtdj  1  Ves.  sen.  125.  -ft*^ 
V.  SoMMdere,  Cowp.  293.  Rmm  ▼.  Js^' 
Bro.  P.C.  551.  S  Bac.  Abr.  ExecmonClt^ 
528.  Seott  V.  Steveng,  1  Sid.  89.  A*^ 
Stephefuon,  1  Lev.  71.  Lane  ▼.  Mdbr}f{* 
Henry),  I  RoL  27. 

(7)  Camden  r,  TStrmer,  oit  C•w^  ^^ 

(8)  CAtUt  y.  MbnMS^  2  B.  4  B.  460. 
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of  the  testator  is  nudum  pactum,  (1 )    And  on  a  plea  ofplene  administrttviif  Aenom 
proof  of  an  admission  by  the  executor,  that  the  debt  was  just,  and  should  be  ^«'^"*"  Ex- 

.  J  •'  •/         '  ZCUT0R8  AND 

jHitd  €u  soon  as  he  could,  is  not  evidence  to  charge  him  with  assets.  (2)  Adminjstaa- 

An  executor's  paying  interest  on  a  bond  due  from  the  testator  for  the  ^^'^ 
principal  (S),  or  merely  submitting  to  an  award,  does  not  amount  to  an  ad- 
mission  of  assets.  (4) 

But  if  the  executor  bind  himself  by  a  personal  engagement  to  perform  the 
award,  or  if  his  submission  to  arbitration  be  a  reference,  not  only  of  the 
cause  of  action,  but  also  of  the  question,  whether  he  has  or  has  not  assets 
and  if  the  arbitrator  award  the  executor  to  pay  the  amount  of  the  plaintiff's 
demand,  it  is  equivalent  to  determine,  as  between  the  parties,  that  the  exe- 
cutor had  assets  to  pay  the  debt  The  defendant  therefore  is  concluded  by 
the  award,  although  it  will  not  operate  as  an  admission  of  assets  in  any 
other  litigation,  and  he  may  be  attached  for  non  payment  (5) 

It  should,  however,  be  observed,  that  by  stat  29  Car.  2.  c  3.  s.  4^  <<  no  action  Stat.  S9  Car.  s. 
shall  be  brought  whereby  to  charge  any  executor  or  administrator  upon  any  ^'  ^'  ^*  ^' 
special  promise,  to  answer  damages  out  of  his  own  estate,"  "  unless  the  agree-  ^^^^^^  ^^'^\ 
ment  upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note  of  his  own 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there-  ******  upon  a 
with,  or  some  other  person  thereunto  by  him  lawfully  authorised."     The  ^"°  pro™***- 
promise,  though  in  writing,  still  requires  a  sufficient  consideration  to  sup- 
port it  (6) ;  and  the  consideration  as  well  as  the  promise,  must  be  expressed 
in  the  written  memorandum  or  note. 

Executors  and  administrators  cannot  in  general  be  held  to  bail,  for  they  Holdiko  Ex. 
are  not  personally  liable,  but  only  in  respect  of  the  assets.    It  were  unrea-  'cotors  to 
Bonable  to  subject  them  to  an  arrest  in  their  representative  capacity.  (7)     ^"^ 
But  they  may  be  held  to  bail,  if  it  appear,  that  they  have  wasted  the  pro- 
perty (8);  although  a  bare  suggestion  of  sl  devastavit  \»  not  sufficient  for 
that  purpose;  without  the  oath  of  the  plaintiff.  (9)    So  where,  on  a  judgment 
against  an  executor,  execution  is  sued  out,  and  the  sheriff  returns  a  devas^ 
tavity  in  an  action  of  debt  on  the  judgment,  the  executor  may  be  required  to 
put  in  special  bail.  (10)     And  where  an  executor  has  personally  promised  to 
pay  a  debt,  it  seems,  he  may  be  holden  to  bail  on  such  promise* 


16.  The  Declaration.  Trb  Diclar. 

ATION. 

In  an  action  by  a  lessor  against  the  executor  of  the  lessee  for  rent  in-  Vkmux. 
curred  in  the  testator's  time,  whether  the  action  be  in  debt  or  covenant,  the 
venue  is  transitory ;  and  so  it  is  in  actions,  where  the  executor  is  sued  as  ex- 

(1)  lVar«m  T.  jEr«nfy,  ^  T.  R.  8.  (7)  3    Bac.    Abr.  Executors  (O.),  542. 

(2)  Hinddey  v.  J7«j«e27, 12  East,  232.  Goldmith  v.  Plat  (Lady),  Cro.   Jac.  350. 

(3)  Pforton  t.  Henry ,  5  T.  R.  8.  St,  Georye*8  ease,  YeW.  53.    Sir  Henry  Mild" 

(4)  IbicL  6.  may's  caee,  Cro.  Car.  59.  Litt.  2.   1  Crompt 

(5)  Barry  ▼.  Rnth^  1  ibid.  691.      Peareon  Prac.  29. 

v.  Henry,  5  ibid.  7.       Worthington  ▼.  Barlow,         (8)  1  Crompt.  Prac.  29.      Anon,  1  Lev 
7  ibid.  453.  39.     Vupratt  v.  Testard,  Carth.  264. 

(6)  Bann  t.  Hughee,  7  ibid.  350.  n.    Wain         (9)  3  Boc  Abr.  Executors  (O.),  542. 

▼.  WarherM,  5  East,  10.  recog.  in  Saundere  t.         (10)  Ibid.     Dubray  v,  ,  Comb.  206. 

Wakefield,  4  B.  &  A.  595.     Clancy  T.  Pigytfti,     Boothsby  ▼.  Buller,  1  Sid.  63. 
2  A.  &  E.  481.  Hawee  v,  Armttrong,  1  Bing. 
N.  C.  761. 
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ecator  for  rent  incurred  in  his  own  time.  Bat  where  he  is  sued  ia  debt  io 
the  debet  and  detinety  or  in  covenant,  as  assignee  for  rent  incurred  in  his  owe 
time,  the  venue  is  local.  (1) 

As  executors  in  their  representation  of  the  testator  make  but  one  persoif 
they  must  all  join  in  the  bringing  of  actiooB  in  his  right  (2),  although  soote 
have  omitted  to  prove  the  will,  or  have  even  refused  before  the  ordinary  (S); 
but  a  defendant  can  only  take  advantage  of  the  omission  by  plea  in  abite- 
ment,  after  oyer  of  the  probate  (4);  and  if  the  defendant  plead  the  geoenl 
issue,  the  defect  is  waved.  (5) 

If  an  infant  be  co-executor  with  other  persons  of  full  age,  it  seen 
he  roust  join  with  them  in  an  action,  and  they  shall  altogether  sue  by  at- 
torney. (6) 

If  a  married  woman  be  executrix,  the  husband  cannot  sue  in  right  of  tk 
testator  without  the  wiffe.  (7) 

On  a  judgment  against  husband  and  wife  executrix,  if  she  survive,  n 
action  of  debt  does  not  lie  suggesting  a  devctstavit  by  the  husband;  iff 
although,  in  case  she  married  after  the  testator's  death,  she  is  answerable  ^ 
the  wasting  by  the  husband,  yet  she  shall  not  be  charged  tie  hmiis  propm 
for  the  costs  recovered  against  him.  (8) 

If  A.  and  B.  be  appointed  executors,  and  A.  refuse  to  join  in  such  acti» 
B.  may  commence  the  action  in  the  names  of  them  both ;  and  then,  on  son* 
moning  A.,  there  shall  be  judgment  of  severance;  that  is  to  say, that E 
shall  sue  alone,  or  on  A.'s  default  on  the  summons,  there  shall  be  the  sais 
judgment,  and  B.  may  then  proceed  in  the  action,  and  recover  in  bisowi 
name  only ;  otherwise  a  co-executor,  by  collusion  with  the  debtor,  miglJt 
prevent  his  being  sued  for  the  debt.  (9)  By  the  death  of  the  party  severrf 
the  writ  will  not  abate.  (10)  Nor,  if  he  live  till  judgment,  can  hesnewrl 
execution,  because  the  recovery  is  in  the  name  of  the  other  executor  a]one.(Il) 

By  the  stat.  25  Edw.  3.  c.  5.  the  executor  of  an  executor  is  putontiic 
same  footing,  in  regard  to  the  bringing  of  actions,  as  an  immediate  exe- 
cutor. (12) 

An  administrator  may,  in  right  of  his  intestate,  maintain  actions  in  tiie 
same  manner,  as  an  executor  in  right  of  his  testator.  (13) 

All  special  and  limited  administrators  may  likewise  maintain  actions  n 
right  of  their  respective  intestates.  And,  indeed,  the  principle  on  whiA 
the  ordinary  has  the  power  of  granting  such  administrations  is,  that  there 
may  be  a  person  capable  of  recovering  property  belonging  to  the  estate.  (H) 


(1 )  HelUer  v.  Casbardy  1  Sid.  266.  Cor- 
mel  V.  Lisaet,  2  Lev.  80.  1  Saund.  241. 
Williams  on  Executors,  1521. 

(2)  S  Bac.  Abr.  Executors  (O.),  535. 
Went.  Off.  Ex.  205. 

(3)  Went  Off.  Ex.  205,  et  seq.  Com. 
Dig.  Abatement  (E.  J3.),  Pleader  (D.  1.). 
UentHoe's  ctuCf  9  Co.  37.  Swallow  v.  Ember- 
ton, 1  Lev.  161. 

(4)  1  Saund.  291.  n. 

(5)  Ibid. 

(6)  3  Bac.  Abr.  Executors  (A.), 430.  1 
Roi.  Abr.  Attumey  (  C. ),  286.  LofiuM'  ease, 
Cro.  Eliz.  278.  FoxwUt  v.  Tremaine,  2 
Saund.  212,  213.  1  Vent.  102.  1  Sid.  449. 
Coan  V.  Bovjhsy  Garth.  124.,  vide  anti.  Ad- 
mi  a  istratiov  ULTvAMJi:  MINORE  JElATK. 


(7)  Com.  Dig.  AdministrttiOT  (D-^ 
Went.  Off.  Ex.  212. 

(8)  Com.  Dig.  Administration  (I.  3.> 
Horey  v.  Daniel,  2  Lev.  161. 

(9)  Price  V.  Parkhurtt,  Cra  Car.  4» 
2  Rol.  Abr.  Judgment  (C),  98.  ^^ 
Off.  Ex.  224. 

(10)  Anon.  Cro.  EUa.  652.  Co.  litt  iw 
(in  Went.  Off.  Ex.  205,  rf »eq, 

(12)  Ftde  ibid.  257.  Lambert  MSSof 
by'a  cote,  Godb.  262. 

(13)  Com.  Dig.  Administration  (B.1S.> 

Went.  Off.  Ex.  482. 

(14)  Walker  v.  WboUatton,  2  P.Wiib.576. 
Sir  Moyle  Finch*»  cate,  6  Co.  67.  (h>) 
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If  there  be  several  administrators,  they  must,  like  co-execators,  all  join  in  The  Dkclab- 
an  action.  (1)  ^"°^- 

K.  being  left  executor,  M.,  as  his  attorney,  obtained  letters  of  adminis- 
tration to  the  testator  8  effects,  with  the  will  annexed,  for  the  benefit  of  K., 
who  never  took  out  probate*  K.  died,  having  appointed  an  executor,  and 
S.  took  out  administration  with  the  will  of  the  first  testator  annexed,  and 
also  administration  with  the  will  of  K.  annexed,  for  the  benefit  of  K.*s 
executor,  till  that  executor  should  himself  obtain  probate.  M.  was  still 
living,  and  the  goods  of  the  first  testator  were  not  fully  administered :  —  It 
was  held,  that  during  the  life-time  of  K.  the  goods  of  the  first  testator  vested 
not  in  him,  but  in  M.  as  the  personal  representative  of  the  first  testator,  but 
that  after  K/s  death,  M.  ceased  to  be  such  representative;  and  consequently, 
that  arrears  of  interest  becoming  due  to  the  estate  of  the  first  testator  in  the 
lifetime  of  K.  were  not  recoverable  in  (zssumpsit  by  S.  as  his  personal 
represesentative ;  but  that  S.  might,  by  virtue  of  the  administration  taken 
out  by  him,  bring  assumpsit  for  such  arrears  accruing  after  the  adminis- 
tration was  granted.  (2) 

Where  one  or  two  joint  obligees,  covenantees,  or  partners  die,  the  action  Where  one  or 
on  the  contract  must  be  brought  in  the  name  of  the  survivor,  and  the  exe-  obui^ 
cutor  or  administrator  of  the  deceased  cannot  be  joined,  nor  can  he  sue  coveniintees,  or 
separately.  (3)     And  although  the  right  of  a  deceased  partner  devolves  on  P*^^"**"*  die. 
his  executor,  yet  the  remedy  survives  to  his  companion,  who  alone  must 
enforce  the  right  by  action,  and  will  be  liable,  on  recovery,  to  account  to 
the  executor  or  administrator  for  the  share  of  the  deceased.  (4) 

It  follows,  that  where  the  contract  is  made  jointly  with  several  persons, 
and  they  all  die,  the  executor  or  administrator  of  the  survivor  alone  can 
sue,  and  the  personal  representatives  of  those  who  died  before  him,  cannot 
be  joined. 

But  if  the  interest  of  the  covenantees  be  several,  and  one  of  them  die.   Where  the  inte- 
his  executor  may  maintain  a  separate  action  on  the  covenant,  notwithstand-  vMiantees^iT^ 
ing  the  other  covenantee  be  living;  and  if  the  interest  hQ  several,  it  will  several;  and 
make  no  difference,  that  the  langucLge  of  the  covenant  is  joint  where  joint* 

On  the  other  hand,  wherever  the  interest  of  the  covenantees  is  joint,  the 
rule  of  survivorship  will  be  enforced,  although  the  covenant  be  in  terms 
joint  and  several.  (5) 

The  rule  is  the  same  with  respect  to  actions  in  form  ex  delicto,  as  those 
in  form  ex  contractu.  Therefore,  if  one  or  more  of  several  parties  jointly 
interested  in  property  at  the  time  an  injury  was  committed  be  dead,  (he 
action  must  be  in  the  name  of  the  survivor,  and  the  executor  or  adminis- 
trator of  the  deceased  cannot  be  joined,  nor  can  he  sue  separately.  (6) 

An  executor  de  son  tort  is  not  entitled  to  bring  any  action  in  right  of  Sxeoutor  d» 

$on  tort. 


(1)  Cotn.    Dig.    Abatement    (£.    14.),  (CoUectorof),  2  M.  &  S.  225.      2  Saund. 
Pleader  (D.  10.).  117.      It  appears  from  the  foregoing  '  au- 

(2)  Suwerkrop  ▼.  JDay,  8  A.  &  E.  624.  thorities,  that  the  case  of  Hall  v.  Bouffham, 

(3)  Martin  v.  Crump,  2  Salk.  444.     1  Ld.  (SjKeb.  798.,  Freem.  468.)  is  overruled. 
Raym.  340.     Comb.  474.  (5)  1  Saund.  154.     Witkert  ▼.  Bircham,  3 

(4)  Ibid.     Kemp  v.  Andrews,  Cartb.  171.  B.  &  C.  254.    Lane  v.  Drinkwater,  1  C.  M. 
1    Show.   188.       3  Lev.   290.       Golding  v.  &  R.  599. 

Vaugkan,   2  Chitt.   437.      Bex  v.  Custom*  (6)  Williams  on  Executors,  1462 — 1464. 
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the  deceased ;  because  as  he  comes  in  by  wroog,  he  is  liable  to  aU  tk 
troubles  of  an  executorship^  without  any  of  its  privileges.(l) 

If  there  be  several  executors,  they  must  be  all  sued  (2),  in  case  tkr 
have  all  administered.  But  such  as  have  not  administered  may  be  omitted(3^ 
for  creditors  and  strangers  are  bound  to  take  notice  of  such  execoton  odIt, 
as  in  fact  execute  the  office.  If  one  only  confess  a  judgment,  it  seems,  that 
it  shall  not  bind  nor  conclude  the  rest  If  they  plead  distinct  pleas,  it  b 
said,  that  the  plea  which  is  best  for  the  estate,  or  most  decisive  of  the  ques- 
tion, shall  be  received.  Of  co-executors,  if  some  are  full  age,  and  otfaos 
infants,  the  action  may  be  against  them  all ;  but  the  latter  cannot  appcv 
with  others  by  attorney,  but  must  i^ipear  by  guardian. 

If  any  of  the  executors  die,  the  action  must  be  brought,  not  agiinsttk 
surviving  executors  and  executors  of  deceased  executors,  but  against  W' 
viving  executors  only.  (4) 

The  executor  of  a  deceased  partner  and  the  survivor,  cannot  be  jointlj 
sued  for  a  debt  due  from  the  partnership,  because  the  former  ts  to  be 
charged  de  bonis  testatoris,  the  latter  de  bonis  propriis{B)\  bnt  the  creditor 
may  proceed  against  either,  who  may  claim  contribution  from  the  other. 
But  if  the  executors  of  a  deceased  partner  continue  his  share  of  the  paiV 
nership  property  in  trade,  for  the  benefit  of  his  infant  daughter,  thej  iff 
liable  upon  a  bill  drawn  for  the  accommodation  of  the  partnership^  uk 
paid  in  discharge  of  a  partnership  debt,  although  their  names  are  not  added 
to  the  firm,  but  the  trade  is  carried  on  by  the  other  partners  under  the 
same  firm  as  before,  and  the  executors,  when  they  divide  the  profit  and  Iw 
of  the  trade,  carry  the  same, to  the  account  of  the  infant,  and  take  no  put 
of  the  profits  themselves.  (6) 

If  a  feme  covert  and  a  stranger  are  executors,  the  action  must  be  agaiut 
the  stranger,  executor,  and  the  husband  and  wife  executrix.  (7) 

If  a  person  intermeddle  as  executor  with  the  estate  of  the  deceased,  he 
may  in  general  be  sued  as  executor  de  son  tarty  although  there  be  a  Iswisl 
executor  (8) ;  and  in  such  case  he  is  uniformly  declared  against,  as  if  he  woe 
a  lawful  executor,  though  the  party  died  intestate;  and  he  may  be  joined  is 
the  same  action  with  the  lawful  executor,  though  not  with  the  lawfil 
admiuistrator.(9)  And  if  the  husband  of  an  executrix  after  her  deitk^ 
detain  part  of  the  goods  of  the  testator,  he  may  be  sued  as  executor  de  m 
tor/.  (10)  So,  if  a  stranger  take  away  the  goods  of  the  deceased,  and  there 
be  no  lawful  executor,  he  also  is  liable  to  be  sued  as  executor  tksMM 
though  he  claim  them  as  his  own  (11);  but  in  this  case,  if  there  be  a  lawfol 
executor  or  administrator,  the  stranger  cannot  be  sued  as  executor  de  tm 
tort.  (12)  And  no  person  can  ever  be  sued  as  administrator  cfe  son  tort,  vtt 
can  an  executor  de'  son  tort  of  an  executor  de  son  tort  be  sued  as  soeh  at 
law.  (13) 


(1)2  Black.  Com.  507.  Walker  v.  Wool'' 
loMton,  2  P.  Wms.  576,  Sir  Moyle  Finch's 
c<Me»  6  Co.  67.  (b.) 

(2)  1  Chitt.  PI.  51. 

(3)  SicaUouT   V.    Emberton,    1  Lev.    161. 
Quick  V.  Coplestoih  1  Sid.  242. 

(4)  1  Rol.  Abr.  Executors  (Z.)»  928. 

(5)  HaU  V.  Huffam,  2  Ixiv.  228. 

(6)  Wightman  v.  Townroe,  1  M.  &  S.  112. 


(7)  Com.  Big.  Abatement  (F.  SO.)- 

(8)  Readme  ease,  5  Co.  34.  (a.) 

(9)  1   Saund.  265.  n.  (2.)     Com.  D* 
Administrator  (C.  3.). 

(10)  1  ChitL  PI.  51. 

(11)  BeacPsoaae,  5  Co.  33  (h.) 

(12)  Ibid.  34.  (a.). 

(13)  Anon.  2  Mod.  293,  294.     J«W«^ 
V.  Gat/iffcy  Andr.  252. 
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In  an  action  by  and  against  executors  and  administrators  the  declaration  Thz  Deciak- 
should  technically  be  in  the  detinet  only,  except  in  an  action  upon  a  judg-        ^nov. 


ment  recovered  against  an  executor  suggesting  a  devastavity  where  the  debet  Decla&atiok 
and  detinet  is  proper  (1),  and  the  defendant  cannot  in  such  action  plead  should  tech- 

7  «       •      •    ^  *.   /^\  MICALLT  BE  IN 

plena  admtmstravU.(2)  the  Detxnet 

But  a  declaration  in  the  debet  and  detinet  against  an  executor,  is  not  sub-  onlt. 
ject  to  a  special  demurrer,  as  the  former  will  be  rejected  as  surplusage*  (3) 

If  a  man  name  himself  executor  or  adminbtrator,  and  it  appears  that  the 
cause  of  action  is  in  his  own  right,  it  will  be  no  objection,  for  the  calling 
himself  ^  executor"  is  but  surplusage. (4) 

But  if  the  action  be  in  the  debet  and  detinet^  where  it  should  be  in  the 
detinet  only,  or  econtrdj  it  is  substantially  inaccurate.  (5)  But 'by  stat.  16 
&  17  Car.  2.  c.8.  it  b  aided  after  verdict  (6);  and  by  stat  4  Anne,  c.  16. 
on  a  general  demurrer,  or  after  a  judgment  by  default.  (7) 

If  the  money  recovered  on  each  of  the  counts  will  be  assets,  the  counts  Joinder  of 
may  be  joined  in  the  same  declaration.  (8)  counts. 

In  a  declaration  in  assumpsit  brought  by  an  administrator  de  bonis  non^  Statement  of 
the  promise  may  be  laid  to  have  been  made  to  the  first  administrator.  (9)      P^^^'i^''^ 

In  ail  actions  by  and  against  executors  and  administrators,  the  character  Character  in 

in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to  sue  or  be  sued,  ^^^^^  ezecu- 

tors  sue  not 
is  not  in  any  case  considered  in  issue,  unless  specially  denied.  (10)  considered  in 

If  the  grant  of  probate  &c,  be  absolutely  void  or  repealed,  or  the  seal  be  ^"^*  unless 
forged,  a  simple  denial  of  the  plaintiff's  character  seems  sufficient  (11) ;  but  ^^    ^   ^ 
when  it  is  avoided,  as  to  the  particular  cause  of  action  by  extrinsic  matter, 
it  should  be  specially  pleaded.  (12) 

The  plea  of  the  general  issue  only  admits  the  title  stated  in  the  declar-  piea  of  the 
ation^  and  therefore  if  that  title  be  insufficient,  the  plaintiff  cannot  recover,  gei^^'^  ^^ 
Thus,  in  an  action  by  an  administrator,  on  a  judgment  recovered  by  his  in-  thle  stated  in  ^ 
testate  in  the  King's  Bench  at  Westminster  (which  is  bonum  notabile  iri  the  declaration. 
'  Middlesex),  where  the  plaintiff  made  prqfert  of  letters  of  administration 
from  the  archdeacon  of  Dorset,  and  the  defendant  pleaded  a  plea,  which 
admitted  the  letters  of  administration : — It  was  held,  on  motion  in  arrest  of 
judgment,  that  in  order  to  enable  the  plaintiff  to  recover,  he  ought  to  have 
had  letters  of  administration  from  the  bishop  of  London ;  and  that  the  plea 
only  admitted  the  plaintiff's  title  as  stated,  which  was  insufficient  (13) 

(1)  1  Rol.  Abr.  Dett  (P,  Q.),  602.  2  (9)  Hint  v.  Smith,  7  T.  R,  182.  Where 
Bac  Abr.  Debt  (F.),  626.  Com.  Dig.  '  the  affidavit  of  debt  and  the  writ  steted  the 
Pleader  (W.  8.).  debt  to  be  due  to  the  plaintiff's  **  executors 

(2)  Skelton  v.  Hawling,  1  Wils.  258.  c^,**   and   not   "  as  executors   of,"  and  the 
(S)  Gardner  ▼.  Barman,  4  Tynr.  412.     declaration  stated  it  to  be  due  to  them  in 

1  Chitt.  Fl.  361 .  their  own  right,  it  was  held  to  be  no  Tariance. 

(4)  Homsey  v.   Dimocke,   I    Vent.    119.     Anon.  1  Dowl.  P.  C.  97. 

Com.  Dig.  Pleader  (D.  I.).     Hargratti  v.         Where,  however,  the  plaintiff  had  assisted 

HoUten,  1  C.  M.  &  R.  580.  n.  (a.)    AtpinaB  the  defendant  in  her  general  character,  and 

V.  Wake,  10  Bing.  51..    3  M.  &  Sc.  426.  then  declared  against  her  in  the  character  of 

(5)  BeyneU  (Sir  George)   v.   Laugeattie,  executrix,  it  was  held  that  the  bail  was  eiH 
.  Cro.  Jae.  545.     Com.  Dig.  Pleader  (D.  1.).  titled  to  be  discharged.     ManeUg  ▼•  SUvetu, 

CoBett  V.  Collett,  3  DowL  P.  C.  211.  9  Bing.  400.     1  Dowl.  P.  C.  71 1. 

(6)  Coomber  v.  Watton,  1  Sid.  842.  Fre-  (10)  D'Aranda  v.  HoHttom,  6  C.  &  P.  511. 
vm  V.   PaytUon,   I   Lev.  251.      Com.  Dig.         (11)  Bull  N.  P.  143. 

Pleader  (D.  1.).  (12)  Stoket  y.Bate,  5  B.  &  C.  491. 

(7)  Lee  v.  lilmy,  2  Ld.  Rayro.  1513.  (13)  Adame  v  Savage  (  TerteMnts  of),  6 

(8)  2  Saund.  117.  (d.)   Gallant  v.  £oute->  Mod.  134.     Roscoe's  £v.  604. 
Jlcwer,  3  Doug.  34. 


1898 


EXECUTORS  AND  ADMINISTRATORS. 


The  DicLAft- 

ATION. 

Statkmrvt  or 
Lbttbek  or 
Administra- 
tion. 

Froftrt, 


JoiMDxa  or 
CoDvn. 

In  actions  by 
executors. 


In  actions 
against  execu- 
tors. 


A  declaration  by  an  administrator,  should  contain  a  statement  of  thegnnt 
of  the  letters  of  administration ;  but  it  seems,  that  the  omission  of  the  date 
of  the  grant  is  immaterial.  (1) 

It  is  requisite  for  an  executor  when  he  declares  as  such,  to  make  aprq^ 
in  curid  of  the  letters  testamentary,  and  for  an  administrator  to  make  a 
profert  of  the  letters  of  administration. 

If  an  executor  declaring  as  such,  makeprrfert  of  the  letters  testameotarj, 
not  having,  in  fact,  at  that  time  obtained  probate,  the  defendant  it  should 
seem,  in  order  to  raise  the  objection,  must  demand  oyer ;  for  if  he  ploii, 
that  the  plaintiff  never  was,  nor  is  executor  **  in  manner  and  form  as  alleged 
in  the  declaration,*'  the  plaintiff  will  succeed  on  this  issue^  if  be  obtain 
probate  at  any  time  before  the  trial.  (2) 

Where  the  letters  of  administration,  reciting  that  R.  R.  was  an  executor, 
were  set  out  on  oyer,  it  was  held,  that  an  express  averment  of  the  factin  tke 
defendant's  plea  became  unnecessary.  (S) 

In  a  declaration  by  an  administrator,  it  is  sufficient  to  state,  that  adinioii> 
tration  was  granted  by  the  court  of  prerogative,  without  naming  the  jad{c 
of  that  court  (4*) 

The  plaintiff  cannot  join  in  the  same  declaration,  a  demand  as  execotor 
or  administrator,  with  another  which  accrued  in  his  own  right ;  and  sock 
misjoinder  is  a  defect  in  substance,  and  therefore  bad  on  a  general  demumr, 
or  in  arrest  of  judgment,  or  in  error.  (5) 

In  M'Clelland  v.  M^Adam  (6),  where  in  the  general  tndebiiaius  coraA'i 
was  stated,  that  defendant  was  indebted  to  the  plaintiff  as  executrix,  iff 
money  lent  by  the  plaintiff  to  the  defendant,  and  the  other  consideratiou 
in  the  same  count,  were  alleged  to  move  from  the  plaintiff  as  executrix,  aod 
the  promise  was  alleged  as  made  "to  the  plaintiff  executrix  as  aforesaid  f- 
It  was  held  on  special  demlirrer,  that  the  declaration  was  vitiated  by  tbis 
misjoinder  of  different  considerations  in  different  rights,  but  that  if  they  bid 
all  appeared  to  have  been  in  the  same  right;  it  would  have  been  sufficient, if 
any  one  consideration  were  properly  averred^  as  the  remaining  consideratioes 
might  be  rejected. 

In  Lancejfieid  v,  Allen  (7)^  a  count  in  the  declaration  by  an  executor  stated, 
that  the  defendant  had  accounted  with  the  plaintiff's  "  executors  as  afore 
said,"  which  was  joined  with  counts  stating  promises  to  the  testator.  After 
a  verdict  and  judgment  for  the  plaintiffs,  a  writ  of  error  was  brought  upon 
the  ground  of  the  misjoinder,  but  the  judgment  was  affirmed  with  costs. 

A  plaintiff  cannot  have  an  action  against  a  defendant  to  charge  hia 
as  executor,  and  also  in  his  own  right,  for  the  judgment  in  the  one  case,  is 
de  bonis  propriiSf  and  In  the  other  de  bonis  testatoris.  (6)  And  such  mis- 
joinder is  a  substantial  defect.  (9)    Therefore  a  count  for  money  hada^ 


(1)  IfvgUs  y.  Wmiams,  2  C.  M.&  R.  3S1. 

(2)  Thompton  ▼.  ReynoltU,  3  C.  &  P.  123. 
The  **  letters  testamentary  '*  incorporate  by 
necessary  and  express  reference  the  will  an- 
nexed ;  therefore,  if  oyer  be  craved  of  the 
**  letters  testamentary,"  the  plaintiff  should 
give  a  copy  as  ivell  of  the  will  as  of  the  cer- 
tificate of  the  ordinary. 

(3)  noth  V.  EnniskiOen  (Earl  of),  1  Hud- 
son &  Brooke  (Irish),  187. 

(1)   CoUi8  V.  Mahon,  1  Jones  (Irish),  132. 


(5)  2  Saund.  117.  (e.)  m.     Tidd,  19. 

(6)  1  Alcock  &  Napier  (Irish),  488. 

(7)  1  Bligb,  N.  S.  592. 

(&)  Herrenden  ▼.  Ptibiur,  Hob.  8S.    B* 
T.  Huffitm,  2  Lev.  228. 

(9)  Jemningt  v.  Newman,  4  T.  R.  S47 
Bose  V.  Bowler,  I  Hen.  Black.  108.  Brif 
den  T.  Plarke9,  2  B.  &  P.  424.  2  Ssaod.  117 
(e. )  a.  Foxwiat  v.  Tremaime,  ibid.  2ia  ■■ 
Comer  v.  Shew,  4  M.  &  W.  1 63.,  vide  /ftj^" 
V.  Moat,  5  Dovl.  P.  C.  298. 
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received  by  the  defendant,  as  executor,  for  the  plaintiffs  use(l),  or  for  Thi  Dcclar- 
numey  lent  to  the  executor  as  such,  cannot  be  joined  to  a  count  on  a  pro-  j^tiov- 
mise  made  by  the  testator.  (2)  So  a  count  upon  a  promise  by  the  de- 
fendant as  executor,  for  use  and  occupation  after  the  death  of  the  testator, 
cannot  be  joined  in  the  same  declaration  with  a  count  upon  promises  by 
the  testator  to  pay  rent ;  inasmuch  as  the  former  makes  the  defendant  per- 
sonally liable,  whereas  the  latter  makes  him  liable  only  to  the  extent  of 
assets.  (S)  Again,  a  count  for  goods  sold  to  or  vxyrk  done  for  the  defend- 
ant, as  executor,  cannot  be  joined  with  a  count  for  a  debt  due  from  the 
defendant  in  his  representative  capacity;  for,  since  no  goods  can  be  sold  to, 
or  work  performed  for,  another  in  his  representative  character,  the  claim  in 
respect  thereof,  is  necessarily  from  the  defendant  in  his  own  right.  (4)  If, 
in  fact,  the  goods  or  work  had  been  contracted  for  by  the  testator,  and 
the  contract  .completed  by  the  plaintiff  in  the  time  of  the  executor^  the 
declaration  instead  of  containing  the  common  counts  for  goods  sold  to,  and 
work  done  for,  the  executor,  should  state  the  contract  to  have  been  made 
with  the  testator,  and  that  at  the  time  of  his  death,  the  work  was  incomplete, 
but  was  finished  afterwards ;  and  that  the  defendant,  as  executor,  then  pro- 
mised to  pay. 

But  a  count  on  an  account  stated  with  the  defendant  as  executor,  whether  Counts  which 
the  account  be  averred  to  have  been  stated  of  money  due  from  the  testator  the'defendanT 
to  the  plaintiff,  or  of  money  due  from  the  defendant  as  executor  to  the  personally, 
plaintiff,  may  be  joined  to  counts  on  promises  made  by  the  testator ;  and 
80  may  a  Count  for  money  paid  by  the  plaintiff  to  the  use  of  the  defendant 
as  executor.     For  these  counts  do  not  charge  the  defendant  personally ;  but 
he  may  plead  plene  administravity  and  the  judgment  is  de  bonis  testatoris. 
It  must  be  observed,  that  whenever  an  executor  or  administrator  is  sued 
upon  promises  by  him  in  that  character,  the  words  <*  as  executor "  must  be 
inserted  in  each  count  in  stating  the  promise,  and  also  in  stating  the  debt, 
or  cause  of  action,  if  it  be  laid  to  have  accrued  after  the  death  of  the  tes- 
tator or  intestate.  (5) 

In  an  action  by  or  against  executors  where  six  years  have  elapsed  since  Statute  of  Li- 
the death  of  the  testator,  or  if  it  be  on  any  other  account  material  for  the  °^**^°"** 
plaintiff  to  avail  himself  of  a  promise  or  acknowledgment  by  the  defendant 
since  the  death,  it  may  be  necessary  to  add  all  or  oi\e  of  the  common  counts 
on  promises  to  or  by  the  executor  in  that  character,  for  otherwise  such  pro- 
mise or  acknowledgment  cannot  be  given  in  evidence.  (6) 

And  on  a  plea  of  the  Statute  of  Limitations  to  a  declaration  containing 
only  counts  on  promises  to  the  testator,  the  plaintiff  will  not  be  allowed 
to  give  evidence  of  promises  or  acknowledgments  to  himself,  after  the  death 
of  the  testator.  (7) 

(1 )  Fdrker  ▼.  Bayli9,  2  B.  &  P.  73.  Chitt  PI.  204.  206.      Williams  on  Execu- 

(2)  2  Saund.  1 17.  (e.)  n.'  tors,  1522. 

(3)  Wigles,  v.  Ajhtan,  3  B.  &  A.  101 .  ^  ^^  ^^  ^      ^  ^^.^^  pj  ^^ 

(4)  Comer  ▼.  Shew,  3  M.  &  W.  850.  ^^^  g^^  ^^    ,pj^^   3  ^^^^   ^q^  ^  ^^ 

(5)  Brigdon  t.  ParJu9,  2  B.  &  P.  424.     1      Tanner  v.  Smart,  6  B.  &  C.  608. 
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The  Plead- 

INOS. 

Executor  can 
plead  any  mat- 
ter which  his 
testator  might 
have  done. 

Executors  can 
plead  differ- 
ently. 

Liability  to 
real  and  not  to 
personal  repre- 
seotatiye. 

KON  ASSUMP- 

srr. 


SUt.  2  Geo.  8. 
c.  22.  B.  IS. 

Set-off. 


Equitable  de- 
mand cannot 
be  set-off  at 
law. 


Tender. 


Ne  wiguet  ex* 
ecutor.  . 


17*  The  Plkadings. 

In  an  action  against  an  executor  or  administrator^  the  defendant  may 
plead  any  matter  which  the  testator  or  intestate  might  have  pleaded.  (1) 

If  there  be  several  executors,  they  may  plead  different  pleas,  and  thit 
which  is  the  most  advantageous  to  the  testator  will  be  received.  (2) 

Where  a  man  accepts  a  lease,  reserving  the  rent  to  the  lessor  and  hit 
executors,  and  is  sued  for  rent  by  the  executors,  if  he  allege,  that  he  is 
liable  to  the  real  and  not  to  the  personal  representatives  of  the  testator,  be 
must  plead  it  specially ;  and  it  does  not  lie  on  the  executors  to  shew,  that  tk 
testator's  interest  was  a  chattel  interest.  (3) 

Where  in  an  action  by  an  executor  on  a  promissory  note,  the  declaratioo 
alleged  a  promise  to  the  plaintiff  after  the  death  of  the  testator: — Itvtf 
held,  that  non  assumpsit  was  a  good  plea.  (4) 

If  an  executor  declare  on  a  bill  or  note  payable  to  his  testator,  laying  a 
promise  to  pay  himself,  such  promise  may  be  denied  by  the  plea  of  m 
assumpsity  the  statement  of  the  bill  or  note  in  such  a  case  being  onlj 
matter  of  inducement,  from  which  the  promise  to  pay  the  executor  is 
implied  by  law.  (5) 

By  8 tat  2  Geo.  2.  c.  22.  s.  13.,  where  either  party  sues  or  is  sued  as  exe 
cutor  or  administrator,  where  there  are  mutual  debts  between  the  testator 
or  intestate  and  either  party,  one  debt  may  be  set  against  the  other.  Bat 
in  an  action  by  an  executor  in  his  own  name  to  recover  money  due  to  the 
testator  in  his  lifetime,  and  received  by  the  defendant  after  his  death,  tk 
defendant  cannot  set-off  a  debt  due  to  him  from  the  testator.  (6) 

It  seems  under  this  statute,  an  equitable  demand  cannot  be  set-off  it 
law.  (7) 

In  answer  to  a  set-off,  the  executor  or  administrator  may  give  in  evi- 
dence the  advance  of  money  by  him  as  executor  or  administrator  to  tk 
defendant.  (81) 

/  A  defendant  sued  as  executor  or  administrator  cannot  set-off  a  deht  doe 
to  himself  personally ;  nor  if  Issued  for  his  own  debt,  can  he  set-off  what  if 
due  to  him  as  executor  or  administrator ;  because  debts  sued  for,  and  in- 
tended to  be  set-off,  must  be  mutual  and  due  in  the  same  right  (9) 

Whenever  a  tender  with  iotU  temps  prist  is  pleaded  by  an  execator  or 
administrator,  he  must  allege  that  his  testator  or  intestate  was  at  all  times, 
from  the  time  of  making  the  promise  to  the  time  of  his  death,  ready  to  paj, 
and  that  he  the  defendant  has,  at  all  times  since  the  death  of  his  testator 
or  intestate,  been  ready  to  pay.  (10) 

A  person  sued  as  an  executor,  can  deny  his  being  such  by  specially 


(1)  Com.  Dig.  Pleader  (D.  8.). 

(2)  ChaffB  y.  Kdlandy  I  Rol.  Ahr.  Ex- 
ecutors (A.  l.),929.  Went.  Off.  Ex.  205,  ei 
teq.  EhoeU  v.  QucuA,  Str.  20. 

(3)  Warhurton  v.  /vie,  1  Jones  (Irish), 
SIS. 

(4)  Gilbert  ▼.  PlaU,  5  Dowl.  P.  C.  748. 

(5)  Timmis  y.  Piatt,  2  M.  &  W.  720.      5 


Dowl.  P.C.  748.  Kennedy,  N.  K.  ISS.  Lot- 
wyche,  PI.  21, 

(6)  ShipmoH  ▼.    Tkomptom,  Wilier,  lOS. 
Schofidd  v.  Onhett,  6  N.  &  3L  527. 

(7)  Tueher  v.  Tucker,  4  R  &  Ad  751. 

(8)  Gallant  t.  Bouteflower,  3  Doug.S4. 

(9)  Bithap  T.  Church,  3  Atk.  €9i^    Gtk 
v^LuUreO,  I  Y.&J.  180. 

(10)  OemeHs  v.  Reynolds,  Sayer,  IS. 


EXECUTORS  AND  ADMINISTRATORS.  1901 

pleading  ne  ungues  executor  or  administrator;  but  unless  pleaded,  his  repre-     The  Puad- 
sentative  character  is  admitted.  


The  plea  of  ne  ungues  executor  does  not  deny  the  cause  of  action,  but 
only,  that  the  defendant  is  one  of  the  representatives  of  the  testator  (1),  and 
under  such  plea  it  will  suffice  to  give  evidence  of  such  circumstances,  as 
will  render  the  defendant  liable  as  executor  de  son  tort. 

If  the  defendant  being  sued  as  administrator  plead,  that  before  the  date  When  letters 
of  the  writ  his  administration  was  revoked  and  granted  to  another,  he  °.^^  S^^'^been 
ought  to  allege,  that  he  has  fully  administered  all  the  goods  in  his  hands,  or  revoked, 
else  that  he  has  delivered  them  over  to  the  new  administrator.  (2) 

In  assumpsit  against  several  defendants  as  executors  with  plea  of  ne  un- 
gues executors,  the  plaintiff  may  have  a  verdict  against  the  real  executors, 
on  the  counts  laying  the  promises  by  the  testator,  and  the  other  defendants 
must  be  discharged  (3),  and  the  plaintiff  cannot  recover  on  counts  upon 
promises  by  all  the  defendants  as  executors.  (4) 

When  letters  of  administration  have  been  obtained  in  an  inferior  diocese,  Administration 
the  defendant  may  plead  in  bar,  that  they  were  bona  notabilioy  and  may  give  j^nferiordiocow 
that  fact  in  evidence,  under  the  plea  of  ne  ungues  executor  (5),  for  the  or- 
dinary has  no  jurisdiction  to  grant  probate,  and  the  grant  is  therefore 
void. 

If  the  defence  be,  that  the  letters  of  administration  were  unfounded,  on  illegal  letters 
the  ground,  that  the  defendant  did  not  reside  within  the  diocese  of  the  °/  administra- 
bishop  who  granted  administration,  but  in  a  different  province,  at  the  time 
of  the  death  of  the  intestate,  that  fact  should  be  specially  pleaded;  it  cannot 
be  given  in  evidence  under  the  plea,  ''  that  the  plaintiff  was  not,  nor  is  ad- 
ministrator," &c.  (6) 

If  in  an  action  against  a  person  as  executor,  he  plead  a  retainer  for  a  PuU  damin 
debt  due  to  himself,  and  the  plaintiff  reply,  he  was  only  executor  de  son  torty  «»'«»*«"««• 
the  defendant  may,  by  way  of  plea  puis  darrein  continuance,  rejoin,  that 
he  has  since  obtained  letters  of  administration.  (7) 

It  may  be  pleaded  in  abatement,  in  an  action  by  an  administrator,  that 
the  plaintiff's  letters  of  administration  have  been  revoked  puis  darrein  conti- 
nuance. (8)  A  defendant  sued  as  executor  de  son  tort  may  plead,  that  he 
has  since  obtained  letters  of  administration,  to  support  a  previous  plea  of 
retainer  in  the  character  of  executor.  (9) 

If  an  administrator  pendente  lite  plead  in  bar  to  an  action,  brought 
against  him  as  administrator  generally,  without  disclosing  the  nature  of 
his  authority,  he  is  estopped  from  pleading  puis  darrein  continuance, 
that  he  was  such  a  limited  administrator,  and  that  his  administration  had 
eeased.(10) 

Unless  a  devastavit  be  suggested,  a  plea  by  an  executor  or  administrator  Bankruptcy  of 
of  his  own  bankruptcy  is  not  pleadable,  as  the  fiat  would  not  find  any  »ecutor. 
effects,  upon  which,  if  the  plaintiff  obtained  judgment  and  execution,  the 
sheriff  would  have  a  right  to  levy  under  2^  fieri  facias,  (11) 

(1)1  Saund. 907.  (a.)  n.  (8)  Bull.  N.  P.  309.      Com.  Dig.  Abate- 

(2)  Garter  ▼.  Dee,  Freem.  13.  iaent(T.)r24. 

(3)  Grt/^  ▼.  FroxA/in,  M.  &  M.  146.  (9)   Vaughan  t.   Browne,   Str.   1106.     1 

(4)  Ibid.  Saund.  265.  ».  (2.) 

(5)  1  Saund.  274.  ]».(3.)  (10)  Gintyy,  CotteBo,  1  Jones  (Irish),  17. 

(6)  Stokee  y.  Bate,  5  B.  &  C.  491.  (H)  Serk  ▼.  Bradikaw,  2  C.  &  M  148. 

(7)  Vmiffhtn  V.  Browne,  Str.  1 106. 
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Thb  Plkad- 

INOS. 


Plenx  Ad- 

mikistkatxt. 


Essential  aver- 
ments. 


Plea  which  is 
bad  in  part,  is 
bad  in  toto. 


If  several  exe- 
cutors plead 
plate  acbninU'- 
iravit,  the 
plaintiff  may 
succeed  as  to 
one  of  them 
only. 


Where  pkne 
adminUtravU 
no  bar  to  an 
action  against 
executor,  upon 
a  covenant  by 
the  testator. 

If  administra- 
tor plead  in- 
eonsistoit 
pleas,  judgment 
may  be  signed. 


If  an  executor  or  administrator  have  not  assets  to  pay  the  debts  or 
legacies  of  his  testator,  he  must  plead  plene  adminutravit,  or  plene  admh 
ntstravit  pr(Bter  S^c;  for  a  judgment  against  an  executor  or  administrator, 
whether  by  default  or  on  demurrer  (1),  or  upon  verdict  upon  any  pla 
pleaded  by  the  executor  or  administrator,  except  plene  administravU,  or 
admitting  assets  to  such  a  sum  and  riens  ultra  (2),  is  conclusive  upon  hin, 
that  he  has  assets  to  satisfy  such  judgment.  (3) 

The  essential  part  of  the  plea  of  plene  administramt  is,  that  '<the  aid 
defendant  has  no  goods  which  were  of  the  said  A.  B.  (the  testator),  at  the 
time  of  his  death,  in  the  hands  of  the  said  defendant  as  executor,  to  be  ad- 
ministered, or  had,  at  the  time  of  the  commencement  of  the  suit,  or  ever 
since;"  and  the  omission  of  any  of  such  averments  will  be  fatal  on  demorrer, 
as  well  in  a  general,  as  a  special  plene  admintstraviL  (4) 

A  plea  which  is  -bad  in  part  is  bad  in  toto  ;  if  therefore  two  defendudi 
join  in  a  plea,  which  is  sufficient  for  one,  but  not  for  the  other,  the  plea  is 
bad  as  to  both,  for  the  court  cannot  sever  it,  and  say,  that  one  is  guilty  and 
the  other  is  not,  when  they  all  put  themselves  on  the  same  terms ;  bat  tliis 
rule  does  not  apply,  when  the  objection  to  the  plea  is  merely  on  account  of 
surplusage ;  and  if  several  executors  join  in  the  same  plea  of  plene  admiM' 
travit^  each  will  only  be  liable  to  pay  the  assets  found  by  the  jury  to  be  is 
his  own  hands,  though  it  is  more  usual  for  each  executor  to  plead  sepa- 
rately. (5) 

A  plaintiff  who  sues  several  persons  as  executors,  shall  not  be  defeated 
in  toto,  upon  causes  of  action  stated  in  the  declaration  to  have  accrued  to  the 
deceased  merely  on  the  ground,  that  one  of  the  defendants  was  not  an  eu- 
cutor,  and  succeeded  in  his  plea  to  that  effect;  but  in  such  case  the  plaintif 
cannot  recover  on  counts  laying  promises  by  the  defendants  as  ex^ 
cutors.  (6)  So,  if  several  executors  plead  plene  administravity  the  phuntif 
may  succeed  as  to  one  of  them  only.  (7) 

Plene  administravit  is  no  bar  to  an  action  against  an  executor  npon  a 
covenant  by  the  testator,  when  the  executor  has  paid  over  the  residoe 
within  six  months  after  probate  (8);  and  where  an  administrator,  being 
under  terms  to  plead  issuably,  pleads  inconsistent  pleas,  e.  g.  plene  adm- 
nistravit  and  his  own  bankruptcy,  the  plaintiff  may  sign  judgment  for  want 
of  a  plea. 

An  executor,  after  payment  of  all  the  debts  of  which  he  had  notice,  in- 
vested certain  parts  of  the  residue  of  the  testator's  personal  estate  remain- 
ing in  his  hands  in  the  funds  in  his  own  name,  received  the  dividends,  and 
paid  them  over  to  the  legatees  in  satisfaction  of  their  legacies  given  by  the 
will :  —  It  was  held,  that  under  these  circumstances,  the  executor  could  not 
sustain  a  plea  of  plene  administravit  to  an  action,  brought  against  him  fifteen 
years  after  the  testator's  death,  for  a  specialty  debt  of  the  testator's^  of  which 
he  had  no  notice.  (9) 


(1)  Rock  V.  Leighton,  I  Salk.  310.  Leo- 
nard  ▼.  Simpaoih  3  Bing.  N.  C.  176. 

(2)  Ramtden  v.  Jackaoti,  1  Atk.  292. 
JSrving  v.  PUer$,  3  T.  R.  685. 

(3)  1  Saund.  219.  (b.)n. 

(4)  Hewlet  ▼.  Framingham,  3  !«▼.  28.  2 
Saund.  216.  n.  (1.)  Gtioen  t.  RoB,  Cro.  Jsc. 
132. 


(5)  1  Saund.  336.  n.  (10.) 

(6)  Griffiiha  v.  FrankHn,  M.  &  M.  14& 
1  Saund.  207.  (a.)  n. 

(7)  1  Chitt.  PI.  52. 

(8)  Davis  7.  BlaekweO,  8  M.  &  &.  7.   9 
Bing.  5. 

(9)  Smith  (Knight)  ▼.  Day,  2  M.  &  * . 
684. 
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The  payment  of  legacies  is  no  answer  to  the  claims  of  a  creditor,  where     Thi  Plva]>. 
the  action  is  brought  against  the  personal  representative  of  the,  debtor.  (1)  "'°''' 


This  court  will  not  compel  a  personal  representative,  who  pletsds  plene  Bill  ofparticu- 
CLdminisiravitj  to  furnish  a  particular  of  the  dates,  amounts  of  payments^  and      ^ 
nature  of  the  demands  paid  in  the  administration  of  the  assets.  (2) 

Personal  property  of  a  testator  in  the  hands  of  a  receiver,  appointed  by  Property  in  the 
the  court  of  Chancery  before  probate  was  granted  to  the  executor,  is  not  ceiver. 
assets  in  the  hands  of  the  executor,  wherewith  he  is  chargeable  upon  a  plea 
of  piene  administraint  (3) 

An  executor  is  bound  to  plead  a  debt  of  a  higher  nature,  of  which  he  P/«ne  adminit- 
has  notice,  in  bar  of  an  action  brought  against  him  for  a  debt  of  an  inferior  ^'^'^ /»"«<«•• 
nature,  and  riens  ultra  if  he  have  not  assets  for  both,  otherwise  it  will  be  an 
admission  of  assets  to  satisfy  both  debts.  (4)  Thus,  the  executor  is  bound 
to  plead  a  judgment  recovered  against  the  testator  in  bar  of  an  action  on 
a  bond,  otherwise  he  will  admit,  that  he  has  assets  to  satisfy  the  judg- 
ment. (5) 

Testator  being  indebted  to  R.,  deposited  with  him  a  policy  of  assurance 
on  testator's  life,  as  security  for  the  debt  and  for  a  further  advance  then 
made  by  R.,  and  died  leaving  R.  and  M.  his  executors.  R*  still  holding 
the  policy,  applied  to  the  insurers  for  the  amount  due  on  it,  200/.,  which 
they  refused  to  pay  unless  R.  and  M.  gave  a  receipt  for  it  as  executors. 
They  did  so.  R.  making  protest,  that  he  signed  as  executor  merely  to  satisfy 
the  insurers.  In  an  action  by  a  judgment  creditor,  to  which  the  executors 
pleaded  plcTie  adminutraverunt  except  as  to  4/.  (the  surplus  out  of  the 
200/.  after  payment  to  R.),  it  was*  held,  that  the  executors  were  not 
chargeable  with  the  200/.  as  assets,  but  only  with  the  surplus  after  payment 
to  R.  (6) 

In  actions,  whether  of  assumpsit,  debt,  or  covenant,  against  an  executor  RiPucAnoN* 
or  administrator  as  such,  to  the  plea  of  ne  ungues  executor  or  administrator^  tamno  Jddg- 

,    .  1        -  KtKW  OP 

the  plamtin  may  re-assert  the  fact.  Assvn  quav* 

To  a  plea  of  plene  administravit  if  untrue,  the  plaintiff  should  reply  that,  "**»  **^' 

at  the  time  of  exhibiting  the  bill,  or  the  commencement  of  the  suit,  the  ^^®*/"  J'^dg- 

^^  '  ments  out* 

defendant  had  assets ;  or  if  assets  have  come  to  his  hands  since  the  com-  standing, 
mencement  of  the  suit  and  before  the  plea  (7),  or  if  at  the  time  the  defend- 
ant first  had  notice  of  the  action  he  had  assets^  but  unduly  administered 
them  afterwards,  these  facts  may  be  replied  to  specially. 

If  the  plea  be  plene  administravit,  except  a  sum  not  sufficient  to  satisfy 
bonds  or  judgments  outstanding,  the  plaintiff  can  reply,  that  the  defendant 
had  assets  ultra,  or  that  the  judgments  mentioned  in  the  plea  were  obtained 
by  fraud  and  covin,  or  suffered  fraudulently  for  more  than  was  due  (8),  or 
that  the  bond  pleaded  as  an  outstanding  debt,  is  satisfied  and  kept  on  foot 
by  fraud.  (9) 

If  the  plaintiff  cannot  deny  the  plea  of  plene  adminisiravit,  he  should 

(1)  Pearson  ▼.  Arehdeakenj  1  Alcock  &  (6)  GlahcHm  v.  Bownirett  6  A.  &  £.  710. 
Napier  (Irish),  23.  A  plea  of  plene  administravit  does  not  re- 

(2)  Grand  Canal  Camp.  ▼.  Qmiiolly,  8  quire  a  counsePs  signature.  B«id  t.  Spurt 
Hudson  &  Brooke  (Irish),  S43.  5  Dowl.  P.  C.  330. 

(3)  Dowlingy.  Shine,  Ijones  (Irish),  116.  (7)  Mara  t.  Qin'm  6  T.  R.  la 

(4)  Rock  ▼.  Leightony  1  Salk.  310.  (8)  Pease  ▼.  Naylor,  5  ibid.  82. 

(5)  Earls  v.  Hinton,  Str.  732.     Williams  (9)  Com.  Dig.  Pleadar  (D.9.> 
on  Executors,  1535. 
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Ths  Plsai>- 
x^os. 


Where  debt  or 
cause  of  action 
denied. 


Judgment. 


CosU 


pray  judgment  of  assetB  guando  acdderint,  either  generally  or  specnUjiia, 
"  which  after  satisfying  moneys  due  on  the  outstanding  judgments,  bonda^ 
&e.  mentioned  in  the  defendant's  plea,  shall  come  to'  the  defendant's  hank 
as  executor,  &c  to  be  administered  " (I);  or  iipUneadminulrttvitpmkryi 
sum  acknowledged  to  be  in  hand  has  been  pleaded,  the  plaintiff  should  pay 
and  take  judgment  pro  tcmtOy  and  of  assets  quando  tteciderini-  as  to  tk 
residue,  in  case  the  plea  be  true. 

If  the  defendant  have  pleaded  the  general  issue,  or  any  other  pleadesyii^ 
the  debt  or  cause  of  action,  with  the  plea  oi plene  adminuircuviU  the  pUuDtiff 
must  proceed  to  trial  to  establish  his  debt,  and  on  the  prayer  of  judgmot 
of  assets  quando^  &c.  upon  the  plea  of  plene  administravUy  there  is  a  staj  if 
judgment  till  the  determination  of  the  issue.  But  where  the  debt  has  M 
been  denied,  and  the  plaintiff  has  merely  pleaded  plene  admimarmi 
generally  or  specially,  and  the  plaintiff  prays  judgment  of  assets  qwufdouC' 
ciderifU  thereon,  there  should  be  an  entry  of  that  judgment  immediatdy, 
and  an  award  of  an  inquiry  to  ascertain  the  amount  of  the  plaintiff's  demasilt 
unless  the  defendant  has  by  cognovit  confessed  the  same,  in  order  to  sait 
the  expense  of  an  inquiry,  or  unless  in  reference  to  the  form  of  action,  tk 
judgment  is  final  in  the  first  instance,  as  in  debt,  &c.  On  a  plea  of  pim 
administravit prcRter^  the  plaintiff  is  entitled  to  judgment  of  assets  in^kv* 
quando  for  costs  as  well  as  for  the  debt  (2) ;  and  the  plaintiff  should  not 
take  issue  on  the  plea,  for  if  he  do,  and  the  plea  be  found  for  the  defendttt, 
the  latter  will  be  entitled  to  costs.  (3) 


I^TIDCNCX. 

Faoop  or  the 
TiTLB  or  Ex- 
ECUToa  oa  Ax>- 

XlHUXaATOK. 


Seal  of  eccle- 
siastical court 
proves  itself. 

Exemplifica- 
tion of  probate. 


Probate  to  one 
of  sercral  ex- 
ecutors, is  evi- 
dence of  the 
title  of  alL 

Title  of  ad- 
ministrator. 


18.  Evidence. 

If  the  plaintiff's  character  of  executor  or  administrator  be  denied  by  the 
pleadings,  he  must  prove  his  title  as  executor  or  administrator.  The  tltk 
of  an  executor  is  established  by  proof  of  the  death  of  the  testator  and  bf 
the  production  of  the  probate. 

The  seal  of  the  ecclesiastical  court  on  the  probate  proyes  itself.  (4)  I' 
the  probate  be  lost,  the  ecclesiastical  court  will  grant  an  exemplificaM 
which  will  be  evidence  of  the  proving  of  the  will  (5) ;  or  an  examined  copf 
of  the  act  book  of  the  court,  containing  an  entry  of  the  will  having  bees 
proved,  &c.  will  be  sufficient,  without  accounting  for  the  Don  productioi 
of  the  probate.  (6)  The  original  will,  though  produced  by  the  officer  of 
the  court,  cannot  be  read  in  evidence,  unless  it  bears  the  seal  of  the  coon  or 
some  other  mark  of  authentication.  (7) 

Where  there  are  several  executors,  probate  to  one  only  is  evidence  of  tk 
title  of  all.  (8) 

The  title  of  the  plaintiff  as  administrator  may  be  proved  by  the  p^odn^ 
tion  of  tlie  letters  of  administration,  or  of  a  certificate  or  ezemplicstioB 


(1)  Com.  Dig.  Pleader  (D.  9.). 

(2)  Cox  V.  Piacoek^  2  Scott,  125. 

(3)  Iggvldm  v.    Terton,  2  Dowl.  P.  C. 
277. 

(4)  Kempttm  v.  Crou,  C  T.  H.  108.     2 
Stark.  £v.  441.  Sdcd. 


(5)  Shepherds.  Shorthote,  Str.  41  &  BoB- 
N.  P.  246. 

(6)  Cox  T.  AUingham,  Jacob,  514. 

(7)  Bex  v.  Barnes,  1  SUrk.  24S. 
T.  Piuney,  8  B.  &  C  335. 

(8)  maters  V.  jyh'l,  M.  &  M.  36S. 
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diereof  granted  by  the  ecclesiastical  court  (1),  or  by  the  original  book  of  Etidinck. 
acts  directing  the  grant  of  the  letters  (2),  or  by  an  examined  copy  of  the 
act  book.  (3) 

Where  a  bond  is  bona  notabilia  without  the  province  of  Canterbury^  Judicial  notiee 

being  in  Dublin,  the  court  will  take  judicial  notice,  that  the  granting  letters  ^^^J^^'"*** 
of  administration  belonged  to  some  court  in  Ireland.  (4) 

After  notice  to  defendants'  executors  to  produce  probate,  and  refusal  by  Refusal  by  eze- 

them  to  do  so,  an  instrument  produced  by  the  officer  of  the  ecclesiastical  5"*°"  *°if  !!**" 

*  ^  duce  probate. 

court,  purporting  to  be  the  will  of  the  defendants'  testator,  and  indorsed  by 
the  officer,  as  being  the  instrument  whereof  probate  had  been  granted  to 
the  defendants,  and  that  they  had  sworn  to  the  value  of  the  effects,  was  held 
to  be  admissible  in  evidence,  in  an  action  against  defendants  for  money  had 
and  received  by  their  testator.  (5) 

By  Reg.  Gen.  H.  T.  4  WilL  4.  s.  21.,  in  all  actions  by  and  against  ex-  Reg.  Gen.  H. 
ecutors  or  administrators,  the  character  in  which  the  plaintiff  or  defendant  '^'J'  ^^^^  ^* 
is  stated  on  the  record  to  sue  or  be  sued,  shall  not  in  any  case  be  considered 
as  in  issue,  unless  specially  denied.  (6) 

A  will  of  lands  being  lost,  the  probate  is  not  even  admissible  as  secondary  Effect  op 
evidence  of  its  contents.  (7)     And  a  probate  is  not  to  be  conclusive  proof  ^*®"^**' 
that  instruments,  so  far  as  they  affect  real  estates,  are  of  a  testamentary  '^  i^^ 
character  (8) 

The  probate  is  the  only  evidence  of  a  will  of  personalty  (9)  ;  and,  as  long  Only  legiti- 
as  it  remains  unrepealed,  it  cannot  be  impeached  in  the  temporal  courts.  ( 10)  ^^  evidence 

A  will  of  a  feme  covert,  authorised  by  a  power  in  her  marriage  settle-  property  being 
ment,  cannot  be  given  in  evidence  to  shew  a  title  to  personal  property,  ex-  vested  in  an 
cept  it  have  been  proved  in  the  ecclesiastical  court  (11) 

Though  a  person  has  not  been  a  party  to  a  suit  respecting  the  granting 
a  probate,  he  is  not  admitted  to  prove,  that  another  person  was  appointed 
executor,  or  that  the  testator  was  insane  (12),  or  that  the  will  was  forged. 

The  assignation  book  at  the  prerogative  court,  is  good  evidence  to  prove  Anignation 
the  revocation  of  a  probate.  (13)  '***®^ 

Letters  of  administration,  which  have  been  granted  to  a  person  as  ad- 
ministrator of  A.B.  deceased,  are  not  legitimate  proofs  of  A.  B.*s  death.  (14) 
The  probate  is  not  evidence  that  copyholds  pass  by  it  (15),  and  the  probate  ValidUy  of 
of  a  will  is  not,  at  least,  conclusive  evidence  of  its  validity,  on  an  indictment  '"^^' 
for  the  forgery  of  the  same  will.  ( 16) 

It  may  be  shewn,  that  a  probate  is  forged,  because  such  evidence  supposes  Forged  pro- 
that  the  spiritual  court  has  given  no  judgment  (17);  and  he  may  shew,  that  ^^* 

(I)  Bull.  N.  P.  846.  (a.)  (18)  Nodi  v.  WeRs,  1  Ler.  236. 

(8)  Ibid.     Elden  v.  Keddell,  8  East,  187.  ( 13)  Bexv.  Ramthottam,  Leach,  C.  C.  25,n. 

Ptr  Bayley  J.  in  Ramdtotiom  y.  Bttekhmrgt,  (14)  7%omp«on  v. DoMJ&oii,  3 Esp.N. P.O. 

SM.&S.  567.  63. 

(3)  Ibid.    .  (15)  Jervouer.Nortkiimbniand{DMkeof\ 

(4)  White  V.  BotM,  4  Jur.  986.  Ij.  &  W.  570. 

(5)  GorUm  t.  Dy$OH,  1  B.  &  a  819.  (16)  Rex  v.  Butteiy,  R.  &  R.  C.  C.  342. 

(6)  Wde Davie  t.  WiUiame,  13  East,  832.  Rex  v.  Gtbetm,  ibid.  343.  n.  (a.)  overruling 
Cox  V.  AlUngham,  Jacob,  514.  Rex  ▼.  Vincent,  Str.  481. 

(7)  Doe  d.  Aeh  v.  Cahert,  8  Camp.  389.  (17)  Chickeeter  v.  PhiltFi,  Sir  T.  Raym. 

(8)  Hwner,  RnndeU,  6  Madd.SSU  404.     NoeU  v.  Welie,.  1   Sid.  359.     1    Ley. 

(9)  Rex  v.  Nethertedl(Inhab,  o/),  4  T.  R.  836.     Bull.  N.  P.  846.  (b.)    Ptinee'e  eaee, 
258.  5  Ca  30.     j4llm  ^.Dttndat,  3  T.  R.   125 

(10)  AUen  t.  Dundatf  3  ibid.  125.  Thus  letters  of  administration  are  revoked* 

(II)  Stone  V.  Foreyth,  Doug.  707.  Bull.  N.  P.  246.  (b. ) 
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Inventory. 

PaOBATK 

Stamp. 


Testator's 
deith. 

Plene  adminU' 
travit. 


Evidence  of 
assets. 

DXVASTAVIT. 


Evidence  of 
devastavit 


the  particular  Bpiritual  court  granting  probate  had  ao  juriadielioB  under  tk 
circumstances ;  as,  that  the  supposed  testator  was  still  aliye,  or  that  he  kft 
bona  tioiahilia. 

An  inveniory,  exhibited  for  the  purpose  of  obtaining  prohate  in  the  eod^ 
siastical  court,  seems  not  to  be,  in  general,  presumptive  evidence  of  aMb 
to  the  amount  stated^!  ) ;  and  the  probate  stamp  seems  not  to  beprirndfaae 
evidence  of  the  receipt  of  assets  to  the  amount  covered  by  the  stampu(2) 

To  ptt)ve  a  person  dead,  the  production  of  the  letters  of  administntioB, 
granted  by  the  ordinary,  is  not  of  itself  sufficient  evidence.  (S) 

An  executor  can  either  plead  a  retainer  of  a  debt  due  to  him,  or  saj 
give  it  in  evidence  on  the  plea  of  plene  administraviL  (4) 

Upon  plene  administravit  et  issint  riens  inter  mains  (5)»  if  it  be  profcd, 
that  the  executor  hath  goods  in  his  hands  which  were  the  testator's,  be  m 
give  in  evidence,  that  he  hath  paid  to  that  value  of  his  own  money,  md 
need'  not  plead  it  specially. 

In  an  action  of  case,  against  executor  upon  plene  adminietravit,  **ik 
plaintiff  must  prove  his  debt,  otherwise  he  shall  recover  but  Id,  dama^ 
though  there  be  assets,  for  the  plea  only  admits  the  debt,  but  BOt  tk 
quantity.'*  (6) 

Where  the  defendant  pleads  a  retainer  and  also  a  judgment  recovered, 
which  together  cover  the  assets,  it  is  sufficient  for  the  plaintiff  to  Wff 
either  claim.  (7) 

A  debt  due  from  the  plaintiff  to  the  defendant  as  executor,  is  endenoeof 
assets,  on  the  plea  of  plene  administravit.  (8) 

If  an  executor  or  administrator,  in  an  action  brought  against  biffl  a 
such,  admit  asBets  by  his  pleading,  he  will  not,  in  an  action  of  debt  oDtke 
judgment  suggesting  2idevastavity  be  allowed  to  shew,  that  he  has  not  a«e(s; 
and  it  will  be  sufficient  for  the  plaintiff,  upon  issue  on  the  plea  of  aw 
devastavit^  to  prove  the  former  judgment  and  the  return  of  nulla  bom  to 
ikke  fieri  facias,  (9) 

When  the  defendant  pleads  non  est  factum  testaioriSf  or  a  release  totk 
testator,  or  payment  by  him,  or  non  tzssumpsitf  these  pleas  admit  assets.  (lOj 
So  a  judgment  for  the  plaintiff  on  demurrer,  or  by.  default  will  be  evideaee 
of  assets  (11),  though  no  devastavit  has  been  returned  by  the  sheriff.  (IS) 

On  a.  scire  fieri  inquiry,  the  judgment  against  the  executors  onato 
plea,  is  sufficient  evidence  of  a  devastavit,  (13) 


On  the  want  of  jurisdiction,  vide  Betttporth 
V.  Betnoorthy  Sty.  10.  12  Vin.  Abr.  Evidence, 
128.  [A.  b.  58.]. 

(1 )  Steam  v.  MiBs,  4  B.  &  Ad.  657.  In 
Hickey  V.  Hayter,  1  Esp.  N.  P.  C.  313.,  an 
inventory  exhibited  by  an  administrator  was 
held  to  he  primd  facie  evidence  of  assets. 

(iO  IVLittledale  and  Parke  Js.  in  SUarn 
v.  MilUy  4  B.  &  Ad.  6.57  ,  vide  Foster  v. 
Blakelock,  5  B.  &  C.  328.  Mann  v.  Lang, 
3  A.  &;  £.  702. 

If  a  consistory  court  proceeds  to  hear  ex- 
ceptions to  an  inventory  ethibited  by  an 
executor,  a  prohibition  lies.  Griffiths  v. 
Anthony,  5  Dowl.  P.  C.  223. 

(3)  Thompson \. Donaldson, ^Esp,'S,T.C, 
63.     Moons  v.  De  Bemales,  1  lluss.  301 . 

(4)  1  Saund.  333.  ». 


(5)  1  Inst.  283.  (a). 

(6)  Per  Holt  C.  J.  in  SheUey's  nut,  I 
Salk.  296. 

(7)  Campion  v.  Bentky,  1  £so.N.  E^- 
344.,  vide  £nt  v.  Withers,  Fraem!  467.  Gi- 
bert  V.  Dee,  ibid.  537. 

(8)  9mte  V.  Nazum,  1  Hayes  &  S^ 
(Irish),  241. 

(9)  Erviny  v.  Faers,  3  T.  R.  685.  ^' 
ton  V.  Howling,  1  Wils.  259.  1  SkuikI  Sl^ 
(d.)     Roeooe's  £v.  614. 

(10)  1  Saund.  335.  n. 

(11)  R^ck  V.  LeighUm,  1  AOL  Sia 

(12)  Leonard  v.  Simpmm,  2  Bio^.^'^- 
176.,  videetiam  J\i&iwrv.  irafler^llf-^^' 
689.      Roscoe^s  £v.  614. 

(1 3)  Palmer  v.  WaUer,  5  DowL  V.Clli- 
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Dechunations  made  by  a  testator,  are  evidence  against  a  person  claiming      Evip^kck. 

in  tke  dianieter  of  his  administrator.  ( 1 )  Diclaeatioms 

The  declaration  of  a  party  suing  as  a  representative  of  others^  made  vr  Txstator. 

before  he  became  such,  are  evidence,  (2)  Declarations 

_  ^     '  OF  RKPE£&£NT- 

In  an  action  by  a  special  administrator  under  stat.  38  Geo*  S.  c.  87.  the  ^^titk,  bifork 

declarations  of  the  executor  named  in  the  will»  made  by  him  while  he  was  hb  bscamx 

the  acting  executor,  are  not  admissible  against  the  plaintiff:  thus,  in  Rush  ^^  ' 

V,  Peacock  (S)  Lord  Denman  said,  "  The  acts  of  the  original  executor,  ^itTtts,  "^^  ° 
done  by  him  in  that  capacity,  may  be  admissible  in  evidence  against  the 
plaintiff  who  has  succeeded,  durante  aUenHdy  to  the  office  of  executor ; 
but  I  do  not  think  the  mere  declarations  of  the  executor  stand  on  the 
same  footing." 

In  'an  action,  against  executors,  upon  a  covenant  by  the  testator  for  title  When  declor- 

and  for  quiet  enjoyment  against  any  person  claiming  under  him,  a  declar-  ^^^"  ^  ^!^ 

ation  by  one  of  the  executors,  that  they  were  in  possession  by  virtue  of  a  admissibie 

<ieed  of  gift  by  the  testator  to  them  prior  to  the  covenant^  is  not  admissible  ag«n«t  his  co- 

executor 

against  the  other  executor ;  and  in  such  an  action,  the  verdict  could  not  be 
entered  against  one  only  of  the  defendants,  the  allegation  of  title  and  6ntry 
in  and  by  both  being  indivisible.  (4>) 

The  bare  possibility  of  an  action  being  brought  against  a  witness  is  no  Compbtency 
objection  to  his  competency :  but  in  order  to  show  a  witness  interested,  it  is  ®'  Withiss. 
necessary  to  prove,  that  he  must  derive  a  certain  benefit  from  the  deter-  J^^[**'°  ***" 
mination  of  the  cause  one  way  or  other. 

A  witness  is  competent  to  prove  a  codicil,  made  subsequently  to  a  second 
will,  and  reviving  a  former  will,  though  he  has  acted  under  the  first  will, 
and  might  possibly  be  subjected  to  actions  brought  against  him  as  ex* 
ecutor  de  son  torty  if  it  should  be  set  aside.  (5) 

An  administrator  pendente  lite^  after  his  administration  is  determined,  is  Administrator 
a  competent  witness  for  the  executor  or  general  administrator.  (6)  pendente  litt. 

In  covenant  on  an  indenture  of  lease  against  the  administrator  of  the  as-  Assignee. 
signee  of  the  lessecy  assigning  breaches  for  non  payment  of  rent  and  non 
repair,  it  was  pleaded  that,  by  assignment  during  the  continuance  of  the 
ieas^  the  premises  were  assigned  to  the  intestate  and  J.  S.,  and  that  J.  S. 
was  still  sJive ;  which  assignment  was  denied  by  the  replication  :  —  It  was 
held,  that  J.  S.  was  a  competent  witness  for  the  plaintiff,  to  prove^  that  he 
never  accepted  or  acted  under  the  assignment,  because  he  stood  indif- 
ferent between  the  parties,  for  the  verdict  could  not  be  used  in  evidence 
against  him ;  and  if  it  could,  that  objection  was  cured  by  the  statute ;  and  if 
he  fixed  the  defendant  with  the  whole  damages,  he  would  be  equally  liable 
for  contributions.  (7) 

By  Stat  7  Will.  4.  &  1  Vict  c.  26.  s.  16.  "  in  case  by  any  will  any  real  or  Stat  7  Will.  4. 
personal  estate  shall  be  charged  with  any  debt  or  debts,  and  any  creditor,  *"^^  ^V^ 
or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so  charged,  shall  Creditor  attest- 
attest  the  execution  of  such  will,  such  creditor,  notwithstanding  such  charge,  ing  a  will  to  be 
shall  be  admitted  a  witness  to  prove  the  execution  of  such  will,  or  to  prove  a<i"iitted  •  wit- 
the  validity  or  invalidity  thereof." 

(1)  Smith  V.  Smith,  7  C.  &  P.  401.  (5)  Bame  ▼.  Wilton,  cit.  4  Burr.  2254., 

(2)  Stniih  v.  Morgan,  2  M.  &  Rob.  257.  et  vide  GoodtiOe  ▼.  Widford,  Doug.  140. 

(3)  Ibid.  167.  (6)  Fotherby  ▼.  Pate,  3  Atk.  605. 

(4)  Fox  V.  Waters,  4  Jur.  555.  (7)  Fowkr  v.  Round,  5  M.  &  W.  478. 
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Creditor  of  the 
estate. 


DistinctioD  be- 
tween creditora 
of  estates  and 
the  creditors  of 
bankrupt  in- 
soWents. 


Dktisxx. 


Dowza 

(P>aTT  IN- 
TITUED  to). 


Stet  1  Vict, 
c.  26.  8.  17 


ExEcuToa. 


Haia. 
Lkgatke  — 

releasing  his 
interest ; 


claiming  an 
undivided  in- 
terest. 


Becaase  the  interest  is  altogether  uncertain,  a  creditor  of  the  estate  k  a 
competent  witness  for  an  executor  or  administrator  to  increase  the  find: 
thus,  in  Dames  y.  Davie$(\)  Mr.  Justice  Parke  held^  that  an  nwsntirfwl 
creditor  was  a  competent  witness  for  an  administrator  upon  a  plea  of  ^te 
administraviL  (2) 

The  distinction  between  creditors  of  estates  and  the  creditors  of  banknpte 
or  insolvents  is,  that  in  the  former  the  interest  is  uncertain,  and  id  tk 
latter  cases  the  assignee  is  under  an  obligation  to  distribute  equally  amoag 
all  the  creditors,  to  whom,  therefore,  all  the  fund  primd  fade  bdongi, 
and  whatever  is  either  added  to  or  taken  from  the  fund,  must  natmOr 
be  presumed  to  be  for  the  advantage  or  disadvantage  of  the  creditor,  and 
which  creates  a  positive  interest  in  each  creditor  to  increase  the  amount 

A  devisee,  who  takes  under  a  will  a  vested  interest  in  the  Cestabffs 
estate,  has  been  considered  incompetent  to  support  the  will  in  an  actioB  of 
ejectment  brought  by  ai^other  devisee  against  the  heir.  (3) 

A  claim  to  an  estate  or  interest  in  land,  on  the  part  of  a  witness  in  ai 
action  of  ejectment,  will  not  in  all  cases  disqualify.  Thus,  in  Doe  i 
NighiingalB  v.  MaUey  (4),  which  was  an  ejectment  brought  to  recover  pie 
mises,  which  the  defendant  claimed  as  heir  at  law  to  his  father,  the  defend- 
ant's mother  was  tendered  as  a  witness  for  him,  and  was  objected  to  oo  the 
ground^  that  her  evidence  would  tend  to  establish  for  her  a  title  to  dower; 
but  it  was  held,  that  she  had  no  legal  interest  in  the  event  of  the  sait,  aaii 
was  competent,  Lord  Tenterden  observing,  **  that  the  judgment  in  tbc 
action  would  be  no  evidence  of  the  husband's  seisin.  If  he  was  seised,  she 
is  equally  entitled  to  dower,  whether  the  premises  be  in  the  hands  of  the 
defendant,  or  the  lessor  of  the  plaintiff." 

Under  stat  1  Vict.  c.  26.  s.  17.  no  person  shall,  on  account  of  hisbeng 
an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  tke 
execution  of  such  will,  or  a  witness  to'  prove  the  validity  or  invslidHj 
thereof. 

An  executor  taking  a  pecuniary  interest  under  a  will,  is  not  precluded  froffi 
giving  evidence  to  support  the  will  in  an  action  of  ejectment  brought  by  the 
heir  at  law ;  for  the  verdict  against  the  plaintiff  would  only  have  the  effect  of 
establishing  the  will  as  to  the  real  property,  and  the  witness  would  have 
no  immediate  interest  in  the  termination  of  that  suit;  and  even  before 
stat.  3  &  4  Will.  4.  c.  42.,  a  witness  so  situated,  was  not  disqualified  bj 
reason  of  any  indirect  interest  in  the  record,  since  the  judgment  would  not 
be  evidence  in  the  ecclesiastical  court  upon  a  question,  whether  the  viH 
were  good  as  to  the  personalty.  (5) 

An  heir  apparent  is  also  competent  upon  any  question  concerning  the 
lands,  for  the  heirship  is  no  interest,  but  a  mere  contingency. 

A  witness  who  has  released  his  interest  (a  legacy)  after  hearing  the  re- 
lease read,  is  a  competent  witness,  although  he  swears  he  did  not  knov 
what  he  released,  and  expected  the  legacy.  (6) 

In  ejectment  by  a  party  claiming  an  undivided  interest  in  an  estate 


(1)  M.&M.  345. 

(2)  Vide  Pavil  ▼.  Brown,  6  Esp.  N.  P.  C. 
34.  NoweU  v.  Daviet,  5  B.  &  Ad.  371. 
Craig  v.  CundeH,  1  Camp.  381.  seems  to  be 
overruled. 

(3)^Pyke  V.  Crouch,  I  Ld.  Raym.  730. 
HeUiard  v.  Jenning*,  ibid.  505. 


(4)  1  B.  &  Ad.  439.,  vide  etiam  <?i^^- 
Exeter  {BUhop  of),  4  Bing.  293. 

(5)  Doe  d.  Wood  ▼.  T^npe,  5  B.&C  93^ 

(6)  Moore    v.    Griffin,   I    ArauOoog » 
Macartney  (Irish),  127. 
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under  a  will  (the  question  in  the  cause  being  th6  competency  of  the  testa-      Etidsncs. 
tor)^  a  person  claiming  another  undivided  interest  in  the  same  estate  under 
the  same  will^  is  a  competent  witness  for  the  lessor  of  the  plaintiff.  (1) 

In  NoweU  v.  Dames  (2)  it  was  decided,  that  a  person  entitled  to  an  an-  Annuitant 
nuity  under  the  will  was  a  competent  witness  on  the  part  of  the  defendants. 

In  an  action  for  breach  of  covenants  to  pay  rent  and  repair,  contained  in 
a  lease,  the  reversion  in  which  was  vested,  by  the  provisions  of  a  will,  in  Husband  of 
plaintiffs  upon  trust  (among  others)  to  pay  an  annuity  to  the  separate  use  ^ 
of  a  married  woman  for  life,  and  after  her  death,  to  pay  certain  annuities  to 
the  use  of  her  children: — It  was  held,  that  her  husband  was  a  competent 
witness,  though  other  parts  of  the  trust  property  had  been  sold,  because  the 
rents  were  not  sufficient  for  the  purposes  of  the  will.  (3) 

In  an  action  by  an  administrator  against  a  debtor  of  the  intestate,  a  Next  of  kin. 
person  entitled  to  a  distributive  share  of  the  estate,  will  not  be  a  competent 
witness  to  support  the  action  (4) :  and  a  release  from  the  witness  to  the 
administrator  of  all  claims  up  to  the  time  of  executing  the  release^  would  not 
restore  competency,  the  right  of  the  witness  being  prospective ;  and  such  a 
witness,  will  not  be  competent  in  an  action  against  the  administrator.  (5) 

In  actions  by  or  against  executors  or  administrators,  a  residuary  legatee,  Specitie 
or  person  entitled  as  next  of  kin  to  a  distributive  share  of  the  estate,  is  in-  legatee- 
competent  to  increase  the  fund  in  which  he  is  so  interested,  for  he  has  a 
direct  and  certain  interest  in  giving  evidence  to  thb  effect. 

But  this  principle  does  not  apply  to  legatees  of  specific  sums  or  chattels, 
for  it  is  a  matter  altogether  uncertain,  whether  they  will  or  will  not  derive 
any  benefit  from  a  favourable  termination  of  the  suit.  (6) 

In  an  action  by  an  undertaker  for  funeral  expenses  against  a  person  not  lUsiduary  le- 
an executor,  a  residuary  legatee  is  a  competent  witness  for  the  plaintiff.  g'^fj^^P^" 
For  although  a  person,  other  than  the  executor,  may  have  rendered  himself  action  for  the 
liable  to  the  undertaker,  the  estate  b  ultimately  answerable  for  so  much  of  ^^^^[^^^ 
the  costs  as  an  executor  was  reasonably  bound  to  pay,  and  no  more,  and  the  testator, 
witness  therefore  has  no  disqualifying  interest  (7) 

By  Stat  7  WUl.  4.  and  1  Vict  c  26.  s.  15.  "  if  any  person  shaU  attest  the  stat  7  Will.  4. 
execution  of  any  will,  to  whom  or  to  whose  wife  or  husband  any  beneficial  "^^^  ^ict 
devise,  legacy,  estate,  interest,  gift,  or  appointment,  of  or  affecting  any  real  q-^^  ^ 
or  personal  estate  (other  than  and  except  charges  and  directions  for  the  attesting  vit- 
payment  of  any  debt  or  debto),  shall  be  thereby  given  or  made,  such  devise,  ^^^^  ^ 
legacy,  estate,  interest,  gift,  or  appointment  shall,  so  far  only  as  concerns 
uuch  person  attesting  the  execution  of  such  will,  or  the  wife  or  husband  of 
such  person,  or  any  person  claiming  under  such  person,  or  wife  or  husband, 
be  utterly  null  and  void,  and  such  person  so  attesting  shall  be  admitted  as  a 
witness  to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or  in- 
ralidity  thereof,  notwithstanding  such  devise,  legacy,  estate,  interest,  gift, 
or  appointment  mentioned  in  such  wilL" 

ri )  Doe  d.  WUdgoou  v.  J%anj«,5  M.  &  W.  (5)  Am^gUm  v.  Bwreroft,  Peake*«  Add. 

Sfye.  Caa.  212. 

(8)'5  B.  &  Ad.  868.  (6)  Churke  v.  GoaiMfi,  R.  &  M.  31.,  vide 

(S)  AUrerambU  t.  Htekman,  8  A.  &  E.  etiam  Johnson  v.  Baker,  2  C.  &  P.  207.,  »iA 

^3^  per  Patteson  J.  in  Noiveli  v.  Danes,  5  15,  « 

(4)  Mathewt  tr.  Si«»M,  2  Y.  &  J.  426.  Ad.  370. 

^  ^  (7)  Greem  v.  Salmon,  8  A.  &  E.  348, 
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In  an  aotion  by  an  executor  to  recoyer  a  debt  due  to  tbe  testator,  &n- 
sidaarj  legatee  is  an  incompetent  witness  for  the  plaintiff. (I)  This  iaoom- 
petency  does  not  arise  from  the  use  of  the  verdict  as  evidence  in  any  futme 
suit,  for  the  witness  could  neither  be  plaintiff  nor  defendant  in  an  actios 
relating  to  the  debt ;  the  witness  is  disqualified,  because  he  receives  sn  in- 
mediate  benefit  by  a  verdict  for  the  plaintiff.  (2)  Although  the  action  may 
be  in  the  name  of  the  executor,  yet  the  residuary  legatee  is  the  party  ssb- 
stantially  interested  in  the  event  And  even  if  such  legatee  release  all 
claim  to  the  debt  in  question,  this  will  not  restore  his  competency,  for  k 
has  still  an  interest  in  supporting  the  action,  in  order  that  the  costs  nay 
not  be  a  charge  on  the  estate.  (3) 


Costs. 


Judgment  of 
Chief  Justice 
Tindal  in 
SouihgaU  y, 
Crawky. 


19.  Costs. 

Formerly,  an  executor  when  plaintiff  paid  no  costs  either  on  a  nonsuit  or 
verdict,  because  he  sued  in  autre  droits  and  the  law  did  not  presume  bin 
to  be  sufficiently  cognisant  of  the  nature  and  foundation  of  the  claims  be 
had  to  assert 

But  if  he  brought  the  action  in  his  private  capacity,  and  failed,  as  in  an 
action  for  trover  and  conversion,  subsequent  to  the  testator's  death,  or  in 
any  other  proceeding,  where  the  cause  of  action  accrued  to  him  personallj, 
he  was  liable  for  costs. 

Thus,  in  Southgate  y,  Crowley  (4)  Chief  Justice  Tindal  said,  «  Before  the 
recent  act,  when  executors  sued  in  right  of  their  testator,  they  were  not 
liable  'to  costs  although  they  should  fail  in  their  action.  I  had  always 
thought,  that  this  arose,  not  from  express  exemption  by  any  law,  but  owiof 
to  the  particular  mode  in  which  the  language  of  the  statutes  giving  costs  to 
a  defendant  is  expressed.  By  23  Hen.  8.  c  15.  s.  1.  costs  are  given  to  i 
defendant  when  the  plaintiff  is  nonsuited,  or  a  verdict  passes  against  him,  is 
actions  on  contracts  immediately  with,  or  for  wrongs  immediately  done  to»  the 
plaintiff.  That  statute  was  extended  to  all  personal  actions  by  Jac  1.  c.  3.; 
which  being  framed  on  the  model  of  23  Hen.  8.  c.  15.,  it  was  held,  that 
executors  and  administrators  are  neither  within  the  one  nor  the  other,  in- 
asmuch as  the  contract  on  which  they  sue  is  not  made  immediately  with 
themselves,  but  with  their  testator  or  intestate.  And  certainly  this  was  no 
new  doctrine  of  mine ;  for  in  Tattersall  v.  Groote  (5)  Lord  Eldon  says, '  On  a 
review  of  all  the  cases,  we  think,  that  the  sound  doctrine  to  be  collected  from 
them  is,  that  if  the  executor  or  administrator  must  sue  as  such  on  the  ooi- 
tract  made  with  the  testator  or  intestate,  he  is  not  liable  to  the  payment  of 
costs,  though  the  cause  of  action  arose  after  the  death  of  the  testator  or 
intestate.  This  doctrine  seems  founded  on  the  act  of  parliament  of  which 
all  the  cases  are  an  exposition,  namely,  the  23  Hen.  8.  c.  15.  Attending  to 
the  language  of  that  act,  perhaps  we  may  be  authorised  to  say,  that  the 
sound  principle  on  which  the  exemption  of  the  executors  and  administrators 
rests,  is  not  the  degree  of  ignorance  under  which  they  may  be  supposed  to 


(1)  Baier  v.  T)frwhitt,  4  Camp.  37. 

(2)  Per  Tindal  C.  J.  in  6  Bing.  394. 

(3)  Baker  y.  Tjfrwhitty  4  Camp.  27. 


(4)  1  Bing.  N.  C.  521. 

(5)  2  B.  &  P.  255. 
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lie ;  but  that  the  exemption  founds  itself  on  the  description  of  the  actions         Costs. 
cifhtained  in  the  statute  by  which  costs  are  to  be  paid/     And  .though  cases  "" 
have  been  cited  of  an  earlier  date  in  which  the  practice  is  ascribed  to  a 
different  cause,  yet  the  modem  doctrine  is,  that  which  I  have  pointed  out, 
and  results  from  a  view  of  all  the  decisions." 

By  Stat  3  &  4  Will.  4.  c  42.  s.  31.,  which  has  been  held  to  have  a  retro-  Stat  s  &  4 
spective  operation  (1)^  it  is  enacted,  that  "  in  every  action  brought  by  any   ^*^-  "*•  ^'  ^^' 
executor  or  administrator  in  rieht  of  the  testator  or  intestate,  such  executor  ^ 

...  £zecutor8 

or  administrator  shall,  unless  the  court  in  which  such  action  is  brought,  or  suing  in  right 

a  judge  of  any  of  the  superior  courts  of  law  at  Westminster  shall  otherwise  of  the  testator 

order,  be  liable  to  pay  costs  to  the  defendant  in  case  of  being  nonsuited,  or      ^^ 

a  verdict  passing  against  the  plaintiff,  and  in  all  other  cases  in  which  he 

would  be  liable,  if  such  plaintiff  were  suing  in  his  own  right  upon  a  cause 

of  action  accruing  to  himself,  and  the  defendant  shall  have  judgment  for 

such  costs,  and  they  shall  be  recovered  in  like  manner." 

In  Wilkifuon  y,  Bdwardg  (2)  Chief  Justice  Tindal  said^  ^  The  general  Judgment  of 
rule  now  is,  that  an  executor  or  administrator  who  has  been  nonsuited,  or  Yit^  ^tice 
who  has  lost  a  verdict,  is  liable  to  coats ;  and  it  is  cast  on  him  to  make    Wilkinton  v. 
out  that  there  are  particular  circumstances  in  his  case,   which   would  ^^^'^*'^^' 
justify  the  court  in  exempting  him  by  an  exercise  of  their  discretionary 
authority." 

The  plaintiff  cannot  in  any  instance,  in  an  action  upon  a  promise  made  to  Operation  of 
himself,  be  relieved  from  liability  to  costs  by  the  provisions  of  stat.  3  &  4  ^}:  ^  *  ^ 
Will.  4.  c.  42.,  because  the  operation  of  that  statute  is  confined  to  cases  confined  to 
where  the  executor  or  administrator  was  not  liable  to  costs  under  stat.  23  ^^s^  where 
Hen.  8.  c.  15.  (3) :  thus,  an  executor  suing  on  a  count  upon  promises  to  norUable  to^" 
himself  as  executor,  stating  a  consideration,  partly  of  money  due  to  the  costs  under 
testator  in  his  lifetime,  and  partly  of  an  account  stated  with  himself  as  »***•  23  Hen.  8. 
executor,  is  liable  to  costs  if  nonsuited,  and  cannot  be  relieved  under  stat. 
3  &  4  Will.  4.  c.  42.  (4) 

In  order  to  induce  the  court  to  exempt  an  executor  who  has  failed  in  an   What  is  re- 
action brought  by  him  in  that  character  from  costo,  under  stat  8  &  4  Will.  4.  ^""1*®  ^  **' 

°         •*  empt  an  ex- 

c  42.  s.  31.,  it  is  not  sufficient,  that  the  action  has  been  brought  bondJUU  ecutor  from 

under  counseFs  advice,  and  that  it  has  been  defeated  on'  a  difficult  poipt  of  ^^^'^  under 

law,  unless  there  be  improper  conduct  on  the  part  of  the  defendant ;  uune-  yfi{\^  4^  ^  42. 

cessary  prolixity  in  the  pleadings  is  not  such  conduct ;  nor  omitting  to  give 

the  plaintiff  information,  which  may  not  have  prevented  his  proceeding  with 

the  action,  if  the  plaintiff  did  not  apply  for  the  information.  (5) 

In  Sauthgaie  v.  Crowley  (&)  Chief  Justice  Tindal  said,  *'  One  occasion   Judgment  of 

for  the  exercise  of  the  discretion  of  the  court  in  favour  of  the  executor  no   S?*^,*^."^** 

Tmdal  m 

doubt  would  be,  where,  having  proceeded  with  every  caution,  he  has  been    Souihgau  v. 
led  on  to  incur  the  expense  of  a  trial, by  misrepresentation  or  deception  in    CVoie&y. 
the  adverse  party." 

But  it  is  not  sufficient  for  such  a  plaintiff  to  shew,  that  it  was  necessary 

(1)  Fneman  ▼.  ilfoyM,  1  A.  &  £.  SS8.  ton  y.  Pointer,  1  C.  M.  &  R.  738.    Williams 

Grant  ^.  Kemp,  2  C.  &  M.  636.  «>«  Executors  1492. 

(,)  ,  BIng.  N.C.  903..  «d.  et-n.  FarU,        <*)  '^  ^  ff^^^^^  H''' 
V.  Briwt,  3  A.  &  E.  852.  (6)  i  Bing.  N.  C.  522.,  vide  etiam  God- 

(3)  Spence  ▼.  Albertt  2  A.  &  E.  785.    Aih'  son  v.  Freeman,  2  C.  M.  &  R.  585. 
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Co.vrs. 


Time  of  appli- 
cation for  re- 
lief. 

Costa  in  error. 


Non  payment 
ot  legacy 
duties. 


Order  to  refer 
an  attorney's 
bill  for  taxa- 
tion. 

Middlesex 
Court  of  Re- 
quests Act 

Restraining  an 
executor  (torn 
suing  for  costs 
of  an  attorney 
due  to.  his  tes- 
tator. 

Levy  of  costs. 


to  have  the  question  decided,  in  order  to  obtain  an  equitable  adminutniiai 
of  assets  in  a  creditor's  suit.  (1 ) 

In  Maddock  v.  Phillips  (2)  it  was  held,  that  where  a  single  judge  had 
made  an  order  under  the  statute  to  exempt  the  plaintiff  from  liability  to 
costs,  such  order  is  final,  and  cannot  be  reviewed  by  the  court ;  bat  ib 
Lakin  v.  Massie  (3),  the  court  of  Exchequer  dissented  from  this  dedsioo. 

The  application  for  relief  should  regularly  be  made  before  the  taxatios 
takes  place  (4)  ;  otherwise,  if  granted,  costs  of  the  application  will  have  to 
be  paid. 

Executors  and  administrators  are  liable  to  costs  in  error,  in  cases  yihett 
they  are  liable  to  costs  in  the  original  action.  (5) 

In  re  Robinson  {6)9  which  was  a  rule  nisi  calling  upon  executontoa^ 
count  for  and  pay  over  legacy  duties,  but  the  executors  did  not  appear  to 
shew  cause,  and  the  rule  was  therefore  made  absolute,  the  court  ordered, 
that  in  future  in  such  cases  it  should  form  part  of  the  rule»  that  if,  upa 
the  delivery  of  the  accounts,  there  should  be  found  to  be  any  duties  pay- 
able to  his  majesty,  that  the  executor  or  administrator  should  pay  the  oosb 
of  the  crown  to  be  taxed  in  the  usual  manner. 

Where  an  executor  of  the  client  has  obtiuned  an  order  to  refer  an  attiv- 
ney's  bill  for  taxation,  the  court  has  power  to  compel  the  executor  to  paj 
the  costs  of  the  taxation,  if  less  than  one  sixth  be  taken  off.  (7) 

Under  the  Middlesex  Court  of  Requests  Act  (stat  23  Geo.  2.  cSS.), 
an  executrix  plaintiff  is  liable  to  double  costs.  (8). 

In  restraining  a  plaintiff,  suing  as  executor  of  a  deceased  attorney,  from 
proceeding  in  an  action  to  recover  costs  due  to  his  testator  until  they  an 
taxed,,  the  court  will  require  the  defendant  to  leave  a  blank  plea  of  eoih 
fession  of  the  then  term  with  the  officer,  to  be  filled  up  by  him,  with  wbaft- 
ever  sum  he  shall  find  to  be  due  from  the  defendant  to  the  plaintiff,  wbea 
the  costs  have  been  taxed,  and  the  account  regularly  taken  by  the  officer.  (9) 

Where  an  administrator  put  in  a  plea  verified  by  affidavit,  stating  that 
he  had  no  assets,  and  judgment  was  recovered  against  him  de  bonis  iettatanh 
et  si  non  the  costs,*  de  bonis  propriis :  —  It  was  held,  that  the  sheriff  migbt 
levy  the  costs  immediately  de  bonis  propriisy  and  without  holding  an  in- 
quiry of  waste.'(lO) 


JUDOMBNT  — 

WaiT  or 
Eaaoa  —  Ccs- 

TXOEAai  •'^ 

SciRB  Facias 
—  FiEEi  Fa- 
cias. 

JUD0MKNT.< 

Dt  honii  t^a' 
torh. 


20.  Judgment  — Writ  of  EnRaR  ^— Cbrtiorari  —  Scire  Facias  — 

Fieri  Facias. 

A  judgment  recovered  against  an  executor  or  administrator  is  usually  for 
the  debt  or  damages  and  costs  to  be  levied  of  the  goods  and  chattels  of  the 
testator  or  intestate  in  the  hands  of  the  defendant,  if  he  hath  so  much 


( 1 )  Brown  v.  Croley,  3  Dowl.  P.  C.  i386 — 
S89.    Godiofi  T.  Freeman,  2  C.  M.  &  R.  585. 

(2)  3  A.  &  £.  198. 
(3)4  Dowl.  P.  C.  239!. 

(4)  Per  Parke  B.  in  Athton  y.  I\nnUr,  5 
Tyrw.  326.     Williams  on  Executors,  1492.     (^rish),  18. 

(5)  mmams  y.  AtZey,  1  Hen.  Bkck.  566.         (10)  Ginty  v.  Cottdh,  I  Jooes(Iridi),S& 

(6)  2  M.  &  W.  407. 


(7)  Jeffenon  ▼.  Warringitm,  8  DovL  P.C 
880. 

(8)  Bi9hepr.Margh,tbid.l.  6BiDg.K.C. 
12. 

(9)  SSidaU  ▼.  Nangile,  1  Cnw§agdtJ»i 
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thereof  in  his  hands  to  be  administered ;  and  if  he  hath  not,  then  the  costs  Judomiht  — 
to  be  levied  of  his  own  proper  goods.  (1)  ^  c',etio"w 

If  an  executor  plead  judgments  obtained  against  himself,  and  any  one  or  —  Scire  Fa- 
more  of  them  be  avoided  by  the  plaintiff's  pleading,  the  plaintiff  can. have  2^""  ^"" 

judgment  against  the  executor  de.  bonis  propriis,  (2)   But  if  he  had  pleaded 

Judgments  obtained  against  the  testator,  and  that  he  had  not  sufficient  to  De  bonis  pro^ 
satisfy  them  or  any  of  them,  if  any  one  or  more  of  the  judgments  be  ^^' 
avoided,  still  there  ought  not  to  be  a  general  judgment  against  the  executor, 
or  at  least  not  until  so  many  of  the  judgments  are  avoided,  as  to  leave  assets 
in  the  executor's  hands.  (S)  * 

If  the  defendant  plead  a  plea  which  is  false  within  his  own  knowledge, 
as  ne  ungues  executor  or  itdminis&aiort  or  the  like,  and  it  be  found  against 
bim,  the  judgment  is  de  bonis  testatoris  si  Sfc.^  et  si  non  SfC,  de  bonis  pro- 
jjriis,  or  perhaps  unconditionally  de  bonis  propriis.  (4) 

In  an  action  against  an  executor  or  administrator  suggesting  a  devctstavit^  Actum  sug- 
the  judgment  against  the  defendant  shall  be  de  bonis  propriis.  (5}    But  ^^"y.* 
<where  the  action  is  brought  against  the  executor  of  an  executor,  suggesting 
a  dev€Utavii  by  the  former  executor,  the  judgment  against  the  defendant 
vill  be  de  bonis  iesiafyms.  (6) 

Where  an  executor  or  administrator  is  charged  and  made  liable  as  as-  Executor 
signee,  the  judgment  is  de  bonis  propriis.  (7)  ►      "  "*" 

If  the  plaintiff  confess  the  plea  of  jdene  (udminisiramty  or  plene  admrnm-  Assets  quamda 
trami  prcUer^  there  shall  be  judgment  in  his  favour  for  the  debt  or  damages,  aecidtrinu 
and  costs  to  be  levied  as  to  the  whole  or  in  part,  of  the  goods  of  the  testator 
or  intestate  which  shall  afterwards  come  to  the  hands  of  the  defendant  to 
be  administered.  And  such  judgment  is  styled  a  judgment  of  assets  quando 
aeeiderini;  but  in  that  case  execution  cannot  be  had  until  the  defencUmt 
shall  have  goods  of  the  deceased,  when  the  plaintiff  may  either  sue  out  a 
scire  fadasy  or  bring  an  action  of  debt  on  the  judgment  su^esting  a 
dsvosiovil.  {%) 

If  in  debt  against  two  executors,  they  plead  severally  by  several  attorneys 
^^  fully  administered,"  and  the  jury  find,  that  the  one  has  assets,  and  the 
other  has  not,  the  judgment  will  be  against  him  only  who  is  found  to  have 
assets.  (9) 

The  judgment  on  demurrer,  on  issue  of  nul  Hel  record^  by  confession  or  Judgment  oi» 
nU  dieity  is  interlocutory,  or  final,  as  in  other  cases,  (la)  It  is  an  inter-  ^«™""«^- 
locutory  or  final  judgment  according  to  the  nature  of  the  action ;  and  if  it 
be  only  interlocutory,  there  must  be  a  writ  of  inquiry  to  complete  it.  (II) 
But  if  the  plaintiff  take  issue  on  the  general  or  special  plea  oi plene  adminis- 
traviiy  and  it  be  found  against  him,  he  cannot  have  judgment  of  assets 
guando  Sfc.  (12) 

(1)  Farr  v.  Newman,  4  T.  R.  648.     Bol-         (7)   Tibiy  v.  ATorm,  I  Sidk.  309.     1  Ld. 
iard  7.  Spencer,  7  ibid  359.  Raym.  553. 

(2)  1  Sannd.  377.  (a.)  it.,  vide  ManhaB        (8)  Toller  on  Executors,  470. 

▼.  mOder,  9  B.  &  C.  655,  (9)  Pdreont  v.  Hancock,  M.  &  M.  330., 

(3)  Fide  ibid.     Archb  by  Cbitt  938.  vide  etiam  CotuinM  v.  Paddon,  S  C.  M.  &  R. 
{4)  Bro.  Abr.  Executors,  S9,     1  Saund.     558. 

336.  (b.)  (10)  Archb.  by  Chitt  933. 

(5)  1  Saund.  336.  (c.)ii.(l.)  (11)  Williams  on  Ezecotort,  1560.  Tidd, 

(6)  Ibid,  219.  (e.)  ».     Archb.  byChitt.     683. 

^33.  (12)  2  Saund.  217.  it.   (K)     Lueae  y. 

Jenner,  2  DowL  P.  C.  64. 
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EXECUTORS  AND  ADMINISTRATORS. 

By  taking  judgment  of  assets  quando^  the  plaintiff  admits  thai  tbe  de- 
fendant has  fully  administered  to  that  time.  (1) 

No  person  can  bring  a  writ  of  errori  who  is  not  a  party  or  privy  to  d» 
record,  or  who  is  not  injured  by  the  judgment,  and  so  to  reeeive  «^ 
yantage  by  its  reversal  (2) 

In  real  actions*  error  and  attaint  always  descend  to  the  person  to  whw 
the  land  would  descend*  if  there  had  never  been  sueh  a  recovery  or  &Ir 
oath  (3),  while  in  personal  actions  they  lie  for  the  executor  or  adaiu- 
trator.  (4) 

In  a  real  action  in  which  both  land  and  damages  were  recoverable^  a 
dower,  the  executor  of  the  tenant  could  have  brought  a  writ  of  emrti 
have  avoided  the  judgment  as  to  the  damages.  (5) 

If  an  executor  be  damnified  by  an  erroneous  attainder,  he  can  biiqgi 
writ  of  error.  (6) 

Where  a  testator,  if  he  had  lived,  could  not  have  had  a  writ  of  eRor,n 
neither  can  his  executors.  (7) 

In  consequence  of  stat.  16  &  17  Car.  2.  c.  8.  havifig  expressly  excepted  a- 
ecutors,  there  were  few  cases  before  stat  6  Geo.  4.  c  96.  s.  1.  in  wiiieh 
executors  or  administrators  were  required  to  give  bail  in  error ;  but  by  tk 
latter  statute  for  preventing  the  delays  occasioned  to  creditors  by  fhvolw 
writs  of  error  it  is  enacted,  that  **  upon  any  judgment  hereafter  to  be  giia 
in  any  of  the  courts  of  Record  at  Westminster  in  any  pecsonal 
execution  shall  not  be  stayed  or  delayed  by  writ  of  error  or 
thereupon,  without  the  special  order  of  the  court,  or  some  judge  thereot 
unless  a  recognisance,  with  condition  according  to  the  statute  made  is  tk 
third  year  of  the  reign  of  his  majesty  King  James  L,  intituled  at^ABttoand 
vnneeessary  Delays  cfExecuthn^  be  first  acknowledged  in  the  same  eooii' 

But  no  traverse  can  be  taken^  to  make  a  man  'fdo  de  se  (8);  if  a  findiif 
be  obtained  by  any  indirect  proceedings  of  the  coroner,  the  court  will  gna 
a  melitu  inquirendum  before  special  commissioners,  who  cannot  proeeei 
super  visum  corporis,  but  on  the  testimony  of  witnesses.  (9) 

A  presentment  of  felo  de  se(\Q)  may  be  removed  by  the  exeeotonff 
administrators  of  the  deceased  into  the  Queen's  Bench  by  eertiorant  vi 
there  quashed  for  want  of  form  (11);  or  the  inquisition  may,  after  foek 
removal^  be  traversed  by  the  executors  or  administrators.  (12) 

If  it  be  found  by  the  coroner's  inquisition,  in  case  of  the  death  of  i 
person  who  is  not  felo  de  se,  that  the  person  who  committed  the  olleott 
fled  for  it,  this  finding  is  conclusive  and  not  traversable. 

Where  the  plaintiff  dies  after  final  judgment  and  before  execotioO)  1» 
executor  or  administrator  can  sue  execution  by  scire  facias,  (13)    If  after  t 


(1)  2  Saund.  219.  (a.).  ».  (2.)    FtirkerY. 
Dwy  S  Svanst.  5S2. 

(2)  2  Saund.  46.  (a.)   S  Bac.  Abr.  Error, 
(B.),63,  efaeg. 

(3)  Henningham  ▼.    Windham^    1   Leon. 
261.     Owen,  68. 

(4)  3  Bac.  Abr.  Error  (B.),  63,  €t  teq, 

(5)  Wimanu  v.  Wmiami,  Cro.  Elii.  558. 
JRex  T.  A^ff,  Comb.  114. 

(6)  Rex  V.  Aylofff  I  Salk.  295.     ComU 
114.     Foxl^s  COM,  S  Co.  111.  (a.) 

(7)  Wright (^Bart)  ▼.  Ato^  1  T.  R.  388. 


(8)  Anon.  I  Vent  239.     1  Saund.  36!^ 

(9)  Bex  ▼.  Betkermxi,  3  Mod.  90.  i 
Hawk.  P.  C.  54.  Bex  ▼.  Bwrnqf,  1  SiH 
190.  GiM  oftheConmerof  Wutxm^t  ^ 
1073. 

(10)  3  Inst.  54,  55.     1  Saund.  363. 
\\\)  Bex  y.AJdenham,  2  1^.15%    ^ 

V.  Parker,  ibid.  140. 

(12)  1  Saund.  363.  Garmelt  ^.Prrvi, 
6B.&C.  627. 

(13)  Com.Dig.  Eiecution(E.>  2.1^ 
395.     Toller  on  Executors,  44. 
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fieri  facias  sued  out  the  plaintiff  die^  the  sheriff  deriving  his  authority  from  Jodombmt  — 
the  writ  can  levy  the  money,  and  may  pay  it  to  the  executor  ;  or  in  case  the  —^gaTioRARi* 
plaintiff  died  intestate  it  shall  be  brought  into  court,  and  remain  there  until  ^  Sci&e  Fa- 
administration  be  committed,  when  the  administrator,  on  producing  the  y^s  — F«" 
grant,  shall  receive  it  (1)  ' 

At  common  law  the  death  of  the  plaintiff  at  any  time  before  final  judg-  Stet  16  &  17 
ment  abated  the  suit ;  but  by  stat.  16  &  17  Car.  2.  c.  8.,  if  either  party  die  ^^'  ^'  ^'  *' 
between  verdict  and  judgment,  his  death  shall  not  be  alleged  for  error,  so 
as  the  judgment  be  entered  within  two  terms  after  the  verdict  (2)  In  the 
construction  of  this  statute  it  has  been  holden,  that  the  party's  death  before 
the  assizes  is  not  remedied ;  but  if  he  die  after  the  assizes  are  commenced^ 
although  before  the  trial,  that  case  is  within  the  act,  for  being  remedial^ 
it  is  eonstmed  liberally.  (8)  The  judgment  on  this  statute  is  entered  as 
if  the  party  were  alive  (4),  and  it  must  be  entered,  or  at  least  signed  (5), 
within  two  terms  after  the  verdict  But  there  must  be  a  scire  facias  to  re* 
vive  it,  before  execution  can  be  taken  out(6);  and  such  scire  fadas,  pur- 
suing the  form  of  the  judgment,  should  be  general,  as  on  a  judgment 
recovered  by  or  against  the  party  himself.  (7) 

By  Stat  8  &  9  Will.  S.  c.  1 1.  s.  6.  if  the  plaintiff  die  after  interiocutory,  and  Stat  8  &  9 
before  the  final  judgment,  the  action  shall  not  abate,  if  such  action  might  ^^  ^'  ^'^^' 
originally  have  been  sued  by  his  executor  or  administrator ;  but  the  ex-  pj  .  ^^     ,  ^ 
ecutor  or  administrator  may  have  a  scire  facias  against  the  defendant ;  or,  fendant  dyiog 
if  he  die  after  such  interlocutory  judgment,  against  his  executor  or  admi-  ^^^  ^°*1k_ 
nistrator.  uined. 

This  statute  has  been  held  not  to  extend  to  cases  where  the  party  dies 
before  interiocutory  judgment,  although  it  be  after  the  expiration  of  the 
rule  to  plead.  (8) 

If  after  a  fieri  facias  sued  out  the  plaintiff  die,  the  sheriff  deriving  his  Fixu  facias. 
authority  from  the  writ  may  levy  the  money,  and  pay  it  to  the  executor ;  or 
in  case  the  plaintiff  died  intestate,  it  shall  be  brought  into  courts  and  remain 
there  until  administration  be  permitted,  where  the  administrator  on  proi- 
ducing  the  grant  shall  receive  it  (9) 

So  if  under  &  fieri  f€udas  the  goods  are  seized,  and  the  plaintiff  die  before 
sale,  and  then  the  goods  are  sold,  the  executor  or  administrator  shall  have 
the  money  ;  nor  shall  it  be  a  sufiicient  return  to  state,  that  the  plaintiff  is 
dead,  for  that  is  no  abatement  of  the  writ  (10)  , 

A  defendant  administrator  cannot  traverse  the  inquisition  and  return  of 
devastavit  to  a  writ  of  fieri  facias.  (11) 

<  1 )  Com.  Dig.  Ezecntion  (£.  >     2  Inst  (]  0)  Oerh  ▼.  mUttn,  6  Mod.  297.     2  Ld. 

395.  Raym.  107S.    Clever,  Feer^  Cro.  Car.  459. 

(2)  Toller  on  Ezecuton,  442.  Harritim  v.  Bowikm,  1  Sid.  29. 

(3)  Ibid.  Awm.  I  Salk.  8.  Jaeobi  v.  (11)  Oav/on/ ▼. /TeAoe,  1  Hayes  &  Jones 
Miniwni,  7  T.n.  31.,  etYidBHeOndv.HMt  (Irish),  1.  Where  there  is  a  judgment 
2  Ld.  Raym.  1415.  against  an  administrator  de  bonU  tetfatoriif  ei 

(4)  Wetion  ▼.  JameSt  1  Salk.  42.  ri  non,  the  costs  de  bontM  propriit,  and  the 

(5)  HeUe  ▼.  Bakery  1  Sid.  385.  plaintiff  levies  the  costs  de  houle  fnpriis,  aitd 

(6)  Earl  v.  Brown,  1  Wils.  302.  afterwards  an  inquiry  of  waste  is  held,  and 

(7)  Colebeck  ▼.  Beck,  2  Ld.  Raym.  1280.  the  plaintiff  obtains  judgment  and  execution 

(8)  Tldd,  1055.  WaOap  v.  If^n,  1  Wils.  for  the  damages  d»  home  prcpriit,  quare, 
315.  Whether  this  latter  execution  is  a  oontinua- 

(9)  Clerk  t.  Withers,  6  Mod.  297.  Tho'  tioh  of  the  former  one,  or  is  a  new  execu- 
roughgood'i  eau,  Noy.  73.     Dyer,  76.  (b. )  tion  ?    Ginfy  t.  CosUBof  1  Jones  (Irish),  90. 
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1.  Factor  defined.  Pacto*  di. 

FIKKD. 

In  Baring  y.  Conie  (1)  Chief  Justice  Abbott  said,  '<  A  factor  is  a  person  Distinction  be- 
to  whom  goods  are  consigned  for  sale  by  a  merchant,  residing  abroad,  or  at  ^^'J?  Actors 
a  distance  from  the '  place  of  sale,  and  he  usually  sells  in  his  own  name 
without  disclosing  that  of  his  principal.'*  *'  But  the  broker  is  not  trusted 
'With  the  possession  of  the  goods,  and  he  ought  not  to  sell  in  his  own  name* 
The  principal,  therefore,  who  trusts  a  broker,  has  a  right  to  expect  that  he 
will  not  sell  in  his  own  name." 

In  Foster  v.  Pearson  (2)  Mr.  Baron  Parke  observed,  "  In  the  absence  of  Bill  brokers, 
evidence  as  to  the  nature  of  such  an  employment,  a  bill  broker  must  be  Judgment  of 
taken  to  be  an  agent  to  procure  the  loan  of  money  on  each  customer's  bills  police  ^  FosUr 
separately,  and  that  he  had  therefore  no  right  to  mix  bills  together  and  ▼.  Pearson. 
pledge  the  mass  for  one  entire  sum.    In  truth,  a  bill  broker  is  not  a  cha- 
racter known  to  the  law  with  certain  prescribed  duties,  but  his  employment 
is  one,  which  depends  entirely  upon  the  course  of  dealing.  It  may  differ  in 
different  parts  of  the  country ;  it  may  have  powers  more  or  less  extensive  in 
one  place  than  in  another ;  what  is  the  nature  of  its  powers  and  duties  in 
any  instance  is  a  question  of  fact,  and  is  to  be  determined  by  the  usage 
and  course  of  dealing  in  the  particular  place." 

Factors  are  either  foreign  or  home  factors;  a  foreign  factor  is  a  person  Foreign fiuitors. 
who  resides  in  one  country,  with  an  authority  from  a  principal  residing  in 
another. 

A  home  factor  is  a  person  residing  in  the  same  country  with  the  prin-  Home  &ctors. 
cipal,  from  whom  he  derives  his  authority. 

A  factor  is  usually  paid  for  his  trouble  by  a  commission  of  so  much  per 
cent*  on  the  goods  he  sells  or  buys ;  but  sometimes  in  sales,  he  acts  under 
what  is  called  a  del  credere  commission ;  in  which  case,  for  an  additional 
premium  beyond  the  usual  commission,  he  undertakes  and  becomes  an* 
swerable  for  the  credit  of  the  person  to  whom  he  sells  the  goods  consigned 
to  him  by  his  principal.  (3) 

'    (1)  2  B.  &  A.  143.,  vide  etiam  Haynes  v.  t.  Eason^  2  M.  &  S.  112.     Size  v.  Dickson^ 

Foster,  2  C.  &  M.  239.  1  T.  R.   285.     Machenxie   ▼.  Scott,   6  Bio. 

(2)  1  C.  M.  &  R.  858.  P.  C.  280.     Morns  ▼.  Oeasby,  4  M.  &  & 

(3)  Grove  ▼.  Dubois,  1  T.  R.  112.    Kotter  574.     Homhy  ▼.  Lacy,  6  ibid.  171. 
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2.  General  Responsibilities  and  Irresponsibilities. 

A  factor  is  not  answerable  against  all  events  for  the  safety  of  gocfk 
which  he  has  in  charge ;  but  it  is  sufficient,  if  he  do  all  that  by  his  indssbr 
he  can  for  their  preservation.  (1)  The  criterion  seems  to  be,  that  he  keep 
them  with  the  same  care,  as  he  would  his  own.  (2) 

He  is  not  liable  in  cases  of  robbery  (3),  fire  (4),  or  any  other  acddeDtil 
damage  happening  without  his  default :  thus,  it  is  a  justification,  for  a  hfOa 
to  say,  that  in  a  tempest,  because  the  ship  was  surcharged,  the  goods  wm 
cast  overboard  into  the  sea.  (5)  But  though  the  immediate  cause  of  Ik 
loss  be  one,  which  no  care  could  prevent,  as  lightning  or  the  like,  jH'i 
improper  delay  in  the  removal  of  the  property  had  previooaly  iotervcMd 
it  is  not  excused  by  the  nature  of  the  accident  (6) 

Though  it  be  in  general  true,  that  the  trost  reposed  in  an  agent  is  po- 
sonal,  and  intransferrible,  ye^  reasonable  convenience  and  attention  to  ^ 
benefit  of  his  employer  will  often  justify  him  in  delegating  the  custody  of 
goods  to  another ;  provided  due  care  be  taken  to  select  a  proper  depositHy. 
Thus,  to  an  action  of  accounts  for  goods  delivered  to  the  defendant  ei 
mercandizandum^  he  pleaded^  that  he  carried  them  to  Porto  Bello,  and,  o 
order  to  keep  them  safe,  he  put  them  into  the  warehouse  of  the  South  Sa 
Company,  which  was  broken  open,  and  the  goods  taken  airay  and  kit 
It  was  objected,  that,  the  defendant  having  undertaken  a  special  and  pir- 
ticular  trust,  and  having  committed  the  goods  to  the  care  of  a  third  penoi^ 
which  he  could  not  do,  he  was  answerable  for  the  loss ;— but  it  was  d^ 
cided,  that  a  bailiff*  €id  mercandizandum  is  not  obliged  to  keep  the  goodi 
always  about  him ;  and  that  if  the  warehouse  were  not  a  place  of  a& 
custody,  that  should  have  been  replied.  (7) 

An  agent  may,  by  his  own  act,  entail  upon  himself  a  responsilrifitT, 
which  he  would  not  otherwise  incur.  Thus,  if  a  broker  be  employed  a 
sell  goods,  sell  them  for  a  bill  at  a  given  date,  and  draw  on  the  buyer  fcr 
the  amount,  he  is  answerable  on  the  bill  to  his  principal.  (8)  So  wkne 
a  factor,  upon  selling  goods,  takes  a  security  payable  to  hiinself  from  tk 
purchaser,  and  gives  his  own  security  to  the  principal  for  the  net  proceedii 
without  disclosing  the  name  of  the  purchaser,  if  the  latter  become  inol- 
vent  before  paying  his  security,  the  factor  cannot  compel  the  principal  It 
refund  the  money  received  by  him,  as  the  price  of  the  goods.  (9} 


S.  Insurance,  Customs,  Duties,  8lc.  on  Exports  anb  Iicports. 

Where  the  course  of  dealing  between  the  principal  and  agent  is  sack, 
that  the  latter  has  been  used  to  effect  insurances  by  directions  of  tk 
former,  he  is  bound  to  comply  with  an  order  to  insure,  though  he  have  v 


(1)  Yen  ▼.  Smith,  1  Vent  181. 

(2)  Cogg»  ▼.  Bernard,  2  Ld.  Raym.  917. 
Holt,  131.,  sed  vide  Woodiifit  case.  Sir  F. 
Moore,  462. 

(3)  13  Vin.  Abr.  Factor,  6.  [£.  2.].  Mai. 
Lex  Merc.  83. 

(4)  Anon,  2  Mod.  100. 


(5)  1  RoL  Abr.  Aooompt  (O.),  1S4. 

(6)  Caffirqf  V.  Darby,  6  Ves.  496. 

(7)  GatwiU  V.  DmJdey,  Str.  681.,  eC  viir 
Sromley  v.  CoxwO,  2  B.  &  P.  438. 

(8)  Le  Fetfre  ▼.  Uoyd,  5  Taunt.  74SL    I 
Marsh.  318. 

(9)  Simpson  v.  Swan,  3  Camp.  291. 
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^ecto  ID  hand  at  the  time  of  reeeiving  the  order,  unleBS  notice  have  been  Insu&avck, 

previously  given  by  him,  to  diaoontinae  that  mode  of  dealing.  (I)  DutumJ^c 

But  if  he  have  effects  in  hand,  he  cannot  in  any  case  refuse  to  comply  ov  Ezvoets 

^ith  the  order  (2),  or,  if  the  bills  of  lading  from  which  his  authority  is  ^^  iMfonw. 


derived  contain  an  order  to  insure,  this  is  an  implied  condition,  which  the  ing  has  been 
agent  must  fulfil,  if  he  accept  the  employment1[S)  ^  ^'^^^  "i- 

If,  in  any  of  these  cases  the  agent  neglect  to  make  insurance,  he  is  him-  '"^*'*°^ 
self  by  the  custom  of  merchants  to  be  considered  as  the  insurer,  and  liable 
as  such,  in  the  event  of  loss.  (4) 

It  has  been  held  that,  although  no  advantage  can  be  taken  of  a  gra*   Insurance  lost 
tuitous  promise  to 'procure  insurance^  in  a  case  of  total  neglect  to  do  so,  ^^il^^,^^ 
yet,  that  if  a  voluntary  agent  actually  proceed  to  make  insurance,  but  ment 
through  his  gross  mismanagement  the  benefit  of  it  be  lost,  he  is  answerable 
for  the  injury  sustained.  (5) 

In  an  action  against  an  agent  for  a  failure  in  making  insurance,  as  he  Factor  entitled 
stands  in  the  place  of  an  insurer,  so  he  is  entitled  to  any  defence  which  ^^^^]^ 
an  insurer  could  have  made ;  for  if  nothing  could  have  been  recovered  on  insurer  could 
the  policy,  no  actual  damage  has  been  sustained  by  its  default.  ^^^®  ^^^ 

The  plaintiff,  therefore,  in  such  an  action,  must  recover  according  to  bis  Denxtion. 
interest  (6),  which,  as  well  as  the  loss,  he  must  establish  in  proof,  and  the  lU^g^  policy. 
defendant  may  avail  himself  of  a  deviation  in  the  voyage  (7),  or  the  ille- 
gality of  the  intended  insurance  (8); — and  if  the  policy  be  illegal,  and  can- 
not in  point  of  law  be  enforced,  the  fact  that  such  insurances  are  frequent, 
and  always  paid  without  objection^  is  unimportant.  (9) 

If  the  n^lect  complained  of  be,  that,  by  the  non  communication  of  a  Non  communi- 
material  fact  to  the  underwriters,  in  making  the  insurance,  the  policy  was  ^i^rial  fiict. 
avoided,  the  agent  may  make  it  appear,  by  way  of  defence,  that  the  fact,  if 
communicated,  would  have  made  it  impossible  to  get  insurance  at  the  pre- 
mium limited  in  his  instructions.  Thus,  a  shipowner  in  London  directed 
a  broker  at  Hull  to  insure  a  ship,  then  on  a  voyage  from  London  to  Hull, 
limiting  the  premium  to  be  given,  afad  communicating  the  day  of  the  ship's 
sailing  from  London.  The  broker  effected  the  policy  without  any  delay, 
but  concealed  the  day  of  the  ship's  departure.  Upon  that  ground,  the  as- 
sured having  been  nonsuited  in  an  action  brought  upon  the  policy,  brought 
another  action  against  the  broker  for  neglecting  to  make  the  proper  commu- 
nication ;  in  which  the  latter  was  permitted  to  shew  in  his  defence,  that  no 
insurance  could  have  been  made  at  the  limited  premium,  if  the  date  of 
the  ship's  departure  had  been  communicated,  that  date  being  such,  as  would 
have  made  her  be  considered  a  missing  ship  at  the  time  the  order  was 
received.  (10) 

(1)  Smith    V.   LtucdkM,    2  T.   R.    189.  of  brokers,  vide  BifJl  ▼.  AsauMmd;  2  Marsh, 

fieawes,  43.  189.     MaUough  v.  Barber,  4  Camp.  150. 

(8)  Ibid.  (5)  Wiikiumm  y.QntrdaU,  1  £ap.  N.  P.  C. 

(S)  Ibid.    As  to  liabilities  of  brokers  for  74.     Sdkr  ▼.  Work,  Marshall  on  Insurance, 

not  eflfecting  insurances  according  to  orders,  899. 

▼ide  Ghuer  v.  CowU,  1  M.  &  S.  52.  (6)  Earing  ▼.  Carter^   Park  on  Insuz^ 

(4)   WdOoM  V.  Telfair,  2  T.  R.  188.  *.  anee,  4.    Ihkmey  ▼.  Stoddart,  1  T.  R.  84. 

Mai.  Lex  Merc.  86.     Beawes,  43.    Ddamty  (7)  Ddcmey  ▼.  Stoddart,  1  T.  R.  28. 

▼.  Stoddart,  1   T.  R.   24.     If  he  lunit  the  (8)   WiAtter  v.  Dt  Taattt,  7ibid.  157. 

broker  to  too  small  a  premium,  by  which  no  (9)  Ibid. 

insurance  ueffected,  he  isliable.  Ibid.  Paley,  (10)  Amuu^or.  Chambre  J.,  York  Sum. 

Principal  and  Agent,  19.     As  to  liabilities  Ass.  1808,  citPaley,Principal  and  Agent,  21. 
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If  the  agent  do  all  that  which  Ib  iisuaUy  done  to  get  the  uunianoe  effaeled, 
it  is  sufficient,  for  he  is  no  insurer,  and  not  bound  to  procure  insurance  at  ifl 
CFents.  (1)  Accordingly,  where  an  agent,  having  ineffectually  endeavoond 
to  procure  an  insurance  at  the  usual  places,  was  obliged  to  employ  aaoOcr 
person,  who  got  it  done  but  refused  to  give  up  the  policy,  and  beeoK 
insolvent  after  receiving  th^  money  from  the  underwriters,  the  fint  agett 
was  held  to  be  discharged,  for  it  was  not  incumbent  upon  him  to  bring  a 
action  for  the  detention  of  the  policy.  (2) 

Upon  the  same  principle,  if  the  employer  desire  to  have  the  insomee 
made  at  any  certain  office  in  preference  to  others,  he  must  expreas  its 
his  instructions ;  for,  under  a  general  order,  an  agent  is  justified  in  applyiif 
to  any  of  the  accustomed  and  reputed  offices,  though,  from  the  natmetf 
the  commodity  to  be  insured,  a  greater  risk  be  covered  for  the  same  p» 
mium  by  some,  than  by  other  offices.  (S) 

Where  duties  are  payable  upon  the  importation  or  exportation  of  pnk, 
it  is  the  business  of  the  factor  or  agent  employed  in  the  receipt  or  dispBtai 
of  them,  to  take  care  that  the  proper  entries  are  made,  and  the  dotti 
satisfied ;  for  if  by  reason  of  a  false  or  imperfect  entry  (4)»  or  by  bai| 
landed  before  the  customs  are  paid  or  compounded  (5),  the  goods  be  ft^ 
feited,  the  factor  is  liable  to  answer  for  the  loss  (6)9  unless,  indeed,  tk 
entry  be  pursuant  to  the  invoice  or  letter  of  advice,  for  then  it  b  not  la 
fault.  (7) 

The  extent  of  this  liability  is  said  by  Malyne  to  be,  that  of  the  eat 
price  of  merchandise  to  be  exported,  or  the  sale  price  of  that,  which  is  to 
be  imported,  with  reference  to  the  country  where  the  seizure  is  made.  (8) 

It  is  in  consideration  of  this  responsibility,  it  has  been  thought,  tUi 
the  factor  is  entitled  to  charge  foreign  customs  as  paid,  and  to  have  tk 
benefit  to  himself,  if  he  can  find  means  to  evade  the  payment  of  them ;  hA 
not  so  of  home  customs.  (9) 
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4.  Incapacitibs  of  Factor. 

A  factor  having  had  goods  consigned  to  him  for  sale,  cannot  in  an  actus 
by  the  consignor  for  not  accounting  set  up  as  a  defence,  that  the  goo^ 
were  not  the  property  of  the  consignor  but  of  a  third  person,  he  haviif^ 
received  no  notice  to  that  effect  (10) 

The  undertaking  of  an  agent  employed  at  a  certain  conmiissiom  ^ 
salary,  to  purchase  for  the  use  of  his  principal,  is  to  buy  in  the  most  bene- 
ficial manner  for  him ;  and  therefore  it  is  declared  to  be  contrary  to  tk 
duty  and  trust  of  a  person  in  that  situation  to  be  himself  the  seller,  iinies 


(1)  Smith  ▼.  CohffOH,  2  T.  IL  188.  m. 
(8)  Ibid. 

(3)  Moore  o.  Morgtte,  Cowp.  479.    Comber 
r,  AndereoH,  1  Camp.  253.- 

(4)  LetaeoH  y.  Kirk,  Cro.  Jac  265.     Qr. 
Ca,  25. 

(5)  5  Bae.   Abr.    Mercliant  (H.),  389. 
599. 

(6)  Leweonr  v.  Kirk,  Ceo.  Jac.  255. 


(7)  MoUoy,  329.     13  Yin.  Abr.  Fscft* 
8.  [F.  3.]. 

(8)  Mai.  Lex  Merc  83.  15  Via.  Ak- 
Factor,  4.  [B.  2.]. 

(9)  Eq.  Ca.  Abr.  369,  370.  ftatf'- 
Oxendon  and  Borr  ▼.  VamdaB,  S  Ssik.  tt^ 
Botdtm  ▼.  Arbdon,  ud  vide  IS  Va,  i^- 
Factor,  4.  [B.  2.]. 

(10)  AT  CUojMfT.JrUfc^l  Hayes  (M> 
240. 
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it  be  80  understood  by  plain  and  express  consent  (1)    It  is  obvious^  that    Iwcapacitim 

the  character  of  a  seller  is  incompatible  with  diligence  and  exertion  in  ob- 

taiDing  goods  at  the  lowest  price* 

An  agent,  who  deals  as  a  merchant,  without  the  express  consent  of  his  Factor  clan- 
principal,  is  accountable  to  him  for  the  profits  made  by  this  indirect  deal-  f^^f^p^^I 
ing,  that  is,  for  the  surplus  charged  by  him  above  the  prime  cost  of  the  cipal  as  a  mer- 
artide  supplied,  though  not  more  than  the  principal  must  have  paid  to  any  j^JJ^^^j^^J^"" 
other  mercnant  goods,  liable 

This  principle  is  particularly  recognised  by  Lord  Thurlow,  where,  upon  a  to  refund  the 
bill  being  filed  by  the  East  India  Company  against  one  of  their  servants  for  an  ^"^  ^' ^^^  ^^ 
account  of  profits,  made  by  supplying  the  company  with  silks  under  a  col-  L^rd^hurlow 
lusive  contract  with  the  board  of  trade,  his  Lordship  stated,  "  If,  being  a  in  £aat  India 
factor,  he  buy  up  goods*  which  he  ought  to  furnish  as  factor,  and  instead  ^^'^^^ 
of  charging  factorage  duty,  or  accepting  a  stipulated  salary,  he  take  the 
profits,  and  deal  with  his  constituent  as  a  merchant,  that  is  a  fraud,  upon 
which  an  account  is  due."  (2) 

And  in  a  subsequent  case,  an  agent  employed  to  furnish  timber  for  a 
colliery,  at  a  certain  stipulated  salary,  was  decreed  to  account  for  the  profits, 
which  he  had  made  by  selling  his  own  timber  to  his  principal,  under  the 
name  of  another  person,  with  whom  he  had  clandestinely  engaged  in  a  part- 
nerehip.  (3)  And  not  only  the  agent  himself  who  betrays  his  trust,  but 
the  merchant  who,  knowing  the  agent  to  be  guilty  of  a  breach  of  duty,  enters 
into  the  transactions  with  him  (4),  or  by  collusion  obtains  a  price  he  ought 
not  to  have  had,  is  liable  to  account  in  equity,  as  for  a  fraud.  (5) 

By  Stat  31  Geo.  2.  c.  40.  s.  11.  cattle  factors  are  prohibited  from  buying  Stat  si  Geo.  2, 
or  selling  cattle,  either  directly  or  indirecUy,  on  their  own  account  ^^'  »•  ^** 

A  power  to  sell,  such  as  is  possessed  by  a  factor  or  broker,  can  only  be  Plsooing  thk 
executed  by  way  of  sale,  and  does  not  authorise  a  disposition  in  any  other  p^^^^'J" 

manner.  (6)  Factor  no 

Where  a  factor,  the  consignee  of  goods  for  sale,  and  indorsee  of  the  bills  right  to  pledge, 
of  lading,  had  landed  and  warehoused  the  goods  and  taken  the  wharfinger's 
certificates  and  dock  warrants  in  his  own  name,  and  then  pledged  the 
certificates  and  warrants  for  an  advance  of  money  on  his  own  account :  — 
It  was  held,  that  such  pledge  was  not  protected  by  stat  6  Geo.  4.  c  94.  s.  2.,  stat.  6  Geo.  4. 
in  an  action  of  trover  by  the  real  owner  of  the  goods.  (7)  ^'orext^nVtT 

A  bill  of  lading  cannot  by  a  factor  be  transferred  by  way  of  pledge,  so  tj,e  pi^^^ge  of 
as  to  exclude  the  principaVs  right  to  stop  in  transitu ;  because  a  bUl  of  dk^^mcnts,^^^ 
lading,  which  is  an  authority  to  receive  the  goods,  cannot  give  the  factor  a  ^^  ^^^^^l 
greater  power  over  them,  than  the  possession  of  the  goods  themselves  would 

do.  (8) 

A  factor  does  not  acquire  an  authority  to  pledge,  where  bills  are  drawn 

0>  Mauey  v.  Daviet,  2  Ves.  jun.  317.  1  M.  &  S.  484.    Neufiom  v.  Thornton,  6  East, 

Dayr.  Orqft,  2  Beav. 488.  17.  BoyMon  v.  Cofc#.6  M.  &  S.  14.    Gjierreiro 

(h  Ea»t India  Comp. y.  Henchman,  libid.  v.  Peile,  3  B.  &  A.   616.,  sed  vuU  stats. 

23  g  /J-  ^  Q^  4    ^  33    jjjjd  6  Geo.  4.  c.  94.,  pott, 

(3)  Massey  v.  Dames,2  ibid.  317.  1933,  1934.  o  li/r    ir,  n  k    oo 

('4)  Ibid  O)  <^<»*  ^'  -Hofoi**,   2  M   &  Rob.  22. 

(5)  Eait  India  Comp.  v.  Henchman,  1  ibid.  To  an  action  of  trover,  plea,  that  one  law- 
ggp  ^  fully  in  possession  of  goods  pledged  them  to 

(6)  Paterton  v.  Tash,  Str.  1182.     Dau-  defendant,  was  held  UL     JoMUery  v.  Britten, 
higny  V.  Duoid,  5  T.  R.  606.  De  Bouchout  v.  4  Bing.  N,  C.  242  ,  ^    ,  , , 
GoUtmid,  5  Ves.  211.     ShipUy  v.  Kjfmer,        (8)  Newtom  t.  Thornton,  6  East,  17.. 
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Ikcatacitiks    by  the  princifMd  in  advance  of  a  consignment  made  to  the  factor  for  8ak(l); 

and  the  fact  of  a  merchant  drawing  bills  upon  the  factor  to  whom  the  gooi 

are  consigned,  against  the  consignment,  does  not  raise  an  authority  id  Ike 
factor  to  raise  money  to  meet  the  bills  by  pledging  the  goods.  (2) 

Although  the  factor  himself  have  a  lien  upon  the  property  pledged,  wiuek 
would  entitle  him  to  retain  it,  yet  this  being  a  personal  right,  caoDotbt 
transferred  to  the  pawnee,  so  as  to  give  him  a  title  even  to  the  amonot  of 
the  lien  (3) ;  in  fact,  **  the  principal  is  not  bound  to  tender  a  larger  sam  to 
the  pawnee,  than  is  due  from  himself  to  the  factor." 

Respecting  negotiable  securities^  the  property  passes  by  delivery  onlj.(i) 
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5.  Where  Factor  may  bell  on  Credit. 

In  the  absence  of  particular  instructions,  a  general  power  to  seQ  impiifi 
a  power  to  sell  in  the  usual  way  (5) ;  and  therefore^  the  right  of  an  agent 
under  such  a  general  authority  to  sell  upon  credit,  depends  entirely  npoi 
the  fact  of  that  being  the  usual  mode  of  dealing  in  the  particular  tnde 
in  question  :  thus,  Chief  Justice  Holt  said,  <<  A  factor  of  common  right  is 
to  sell  iof  ready  money,  but  if  he  be  a  factor  in  a  sort  of  dealing  or 
trade,  where  the  usage  is  for  factors  to  sell  on  trust,  there,  if  he  sell  to  i 
person  of  good  credit  at  that  time,  and  he  after  becomes  insolvent,  tbe 
factor  is  discharged ;  but  otherwise,  if  it  be  to  a  man  notoriously  dissredited 
at  the  time  of  the  sale.  But  if  there  be  no  such  usage,  and  he,  upon  the 
general  authority  to  sell,  sells  upon  trust,  let  the  vendee  be  ever  so  able, 
the  factor  is  only  chargeable."  (6) 

But  notwithstanding  any  usage  of  trade,  an  agent  is  not  warranted  ii 
selling  upon  credit  to  a  person  whom  he  knows  at  the  time  to  be  insolvent, 
unless  specially  directed  to  sell  to  him.  (7)  The  notorious  discredit  of  tfe 
vendee,  as  appears  from  the  opinion  just  cited  of  Chief  Justice  Holt,  ii  & 
reason  for  charging  the  agent.  (8)  And  if  he  sell  goods  of  his  own  to  tk 
same  person  for  ready  money,  that  is  a  strong  circumstance  from  which  to 
argue  his  knowledge  of  the  vendee's  insolvency,  though  it  is  said  not  to  be 
sufficient  alone  to  charge  him  in  an  action.  (9) 

The  time  of  credit  must  in  all  cases  be  reasonable  and  customarjflO) 
and  the  security  such  as  the  principal  may  avail  himself  of  by  reasonahie 
diligence,  and  without  extraordinary  risk  or  trouble.  (11) 

Thus,  on  the  transfer  of  stock,  which  is  usually  sold  for  ready  money  oolj* 
it  was  held,  that  a  sale  for  a  promissory  note  at  fourteen  days  could  not  be 
enforced,  the  transaction  being  conducted  by  a  stock  broker  to  whom  a 


(1)  Graham  v.  Dytter,  6  M.  St  S.  1. 
Kuekein  v.  WiUtm,  4  B.  &  A.  443. 

(2)  Queiroz  v.  Tntman,  3  B.  &  C.  342. 

(3)  Daubigny  v.  Duval,  5  T.  R,  604., 
vide  etiam  M*  Combie  v.  Davie»,  7  East,  5. 

(4)  Goidsmyd  v.  Gaden,  cit.  1  B.  &  P. 
649.,  anti,  754.  tit.  Bills  or  Exchamob  and 
PROMissoar  Notes. 

(5)  13  Vin.  Abr.  Factor.  2.  [A.  2.].  John- 
gton  ▼.  Usbornet  11  A.  &  £.  549.  Sutton  ▼. 
Tatham,  10  ibid.  27.  Houghton  v.  Matthews, 
3  B.  &  P.  489.,  sed  vidfe  Trueman  v.  Loder, 
1 1  A.  &  E.  589. 


(6)  Rex  ▼.  Lee,  12  Mod.  514.  Doddiriif 
V.  Anthony,  Winch,  53.  Qqtp  aod  Tmif't 
eoje,  2  Rol.  427.,  et  ride  ffiUahht  r.  S« 
1  Camp.  258.    Dyer,  29.  (a.) 

(7)  Sadoek  v.  Burton,  YeW.  202.  M«l 
Lex  Merc.  83. 

(8)  Rex  V.  Lee,  12  Mod. 514. 

(9)  Molloy,  239. 

(10)  Barton  ▼.  Sadoek,  Bdstr.  I» 
Molloy,  328. 

(11)  Dodderidge  ▼.  Anthmig,  Winch,  5^ 
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general  authority  was  given  to  sell ;  upon  that  occasion  Lord  Ellenborough  Whbu  Fao 
said,  «  When  the  defendant  employed  the  broker  to  sell  the  stock,  he  em-  ™*c"1mii!" 

ployed  him  to  sell  it  in  the  usual  manner ;  he  made  him  his  agent  for 

common  purposes  in  a  transaction  of  this  sort  But  did  any  one  ever  hear 
of  stock  being  absolutely  exchanged  for  a  bill  at  fourteen  days  ?  Has  a 
broker  in  common  cases  power  to  give  credit  for  the  price  of  stock  which 
he  agrees  to  sell  ?  The  broker  here  sold  the  stock  in  an  unusucU  manner, 
and  unless  he  was  expressly  authorised  to  do  so,  his  principal  is  not  bound 
by  his  acts."  (1) 

In  Heisch  v.  Carrinffton  (2)  it  was  conceived,  that  by  custom  in  the  corn  Payment  to 
market,  a  buyer  may  pay  the  factor  upon  discount,  within  the  two  months  ^^'^  ^^redit 
"which  constitutes  the  ordinary  time  of  payment,  either  for  his  own  accom-  has  expired. 
modation  or  that  of  the  factor ;  and  therefore,  where  a  factor  stopped  pay- 
•  ment  after  he  bad  received  the  money  for  com  sold,  but  before  the  expira- 
tion of  the  two  months,  it  was  held,  that  the  principal  could  not  sue  the 
buyer,  but  must  look  to  the  factor ;  but  upon  a  rule  absolute  for  a  new 
trial  (S)  Lord  Denman  said,  <'It  appears  to  us  that  in  this  case  there  was  Judgment  of 
really  no  evidence  at  all  of  the  custom,  nor  of  any  authority  from  the  ?^^  Denman 
plaintiff  to  Gibson  to  receive  the  money  before  the  expiration  of  the  credit   Catrinjfton! 
nor  of  the  plaintiff  allowing  Gibson  to  deal  with  the  barley  as  his  own. 
Gibson  did  not  know  of  one  single  instance,  in  which  the  custom  had  been 
acted  on  with  the  knowledge  of  the  principal ;  he  had  never  received  any 
money  upon  sales  for  the  plaintiff  before  the  time,  except  in  two  instances  ; 
and  in  both  the  plaintiff  was  consulted  before  the  money  was  received,  and 
the  money  paid  over  to  him  directly ;  and  as  to  the  last  point,  all  the  world 
knew  him  to  be  factor."  (4) 


6.  Responsibility  for  Loss  by  Failure  of  Third  Persons.        RsspoKsiBiuTr 

Foa  Loss  Br 
Losses  occasioned  by  the  fraud  or  failure  of  third  persons^  to  whom  an   Failure  of 

agent  has  given  credit  pursuant  to  the  regular  and  accustomed  practice  of 

trade,  are  not  chargeable  upon  him.  sponsible  for 

Thus,   a  banker  who  had  received  bills  of  exchange  from  his   corre-  *^\^  ^^^  or 

spondent  to  procure  payment,  instead  of  receiving  payment  in  money,  took  ^^^^-J  " 

the  acceptor's  check,  and  delivered  up  the  bills  ;  the  check  was  dishonoured  ;  credit  have 

but  as  it  appeared,  that  the  banker  had  only  pursued  the  usual  course  of  l>««"  g»^^*»  «^- 

_.  -r,T^  iijii  ii<»t  •-v     cording  to  the 

business,  Lord  Kenyon  held,  that  he  was  not  answerable  for  the  event  (5)    accustomed 
The  receiver  of  Lord  Plymouth's  estate  took  bills  in  the  country  of  practice  of 
persons,  who  at  the  time  were  reputed  to  be  of  credit  and  substance,  in 
order  to  return  the  rents  in  London ;  the  biUs  were  dishonoured,  and  the 
money  lost ;  and  yet  the  steward  was  held  to  be  excused.  (6)    This  was 

(1)  WilUhire  v.  Sinu,  1  Camp.  858.  buy6r  to  the  broker  within  the  month,  and 

(2)  5  C.  &  P.  471.  that  payment  may  be  made  by  a  bill  of  ex- 

(3)  1 1  A.  &  £.  555,  ».  change  accepted  by  the  buyer  and  discounted 

(4)  W]ierc  goods  sold  by  a  broker  for  a  by  him  within  the  month,  although  such  bill 
principal  not  named,  upon  the  terms  as  speci-  had  a  longer  time  to  run  before  it  became   • 
fied  in  the  usual  bought  and  sold  notes  (de-  due.    Pater»on  ▼.  Gandatequit  IS  East,  68. 
livered  over  to  the  respective  parties  by  the        (5)  Ruatell  v.  Hankey,  6  T.  R.  12. 
broker)  of  *<  payment  in  one  mouth,  money  :**        (6)  Knight  v.  jPfymouM  {Lord),  3  Atk. 

it  was  held,  that  they  may  be  paid  for  by  the    480. 
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Judgment  of 
Lord  Kenyon 
in  Warwieke  t. 

NoakeM, 


Factor  placing 
his  principal's 
money  to  his 
own  account 
with  his  gene- 
ral  bankers^ 


mentioned  by  Lord  Hardvicke  in  support  of  his  opinion,  thai  if  a  trustee 
appoint  rents  to  be  paid  to  a  banker  at  that  time  in  credit,  and  the  buiker 
afterwards  break,  the  trustee  is  not  answerable ;  and  none  of  these  can. 
his  lordship  observed,  are  on  account  of  necessity,  but  because  the  penw 
acted  in  the  usual  method  of  business.  (1) 

In  an  action  for  money  had  and  received,  the  facts  were,  that  the  plaintiff 
had  engaged  the  defendant  as  his  agent,  to  receive  money  due  to  him  froa 
his  customers,  directing  him  to  remit  by  the  post  a  bill  for  such  sunn  A 
bill  was  accordingly  remitted  to  him  by  the  post,  but  the  letter  was  n^ 
pressed,  and  the  money  upon  the  bill  received  at  the  banker^s  bj  soae 
unknown  person,  and  was  not  recovered ;  Lord  Kenyon  said,  '^  Had  m 
directions  been  given  about  the  mode  of  remittance,  still,  this  being  doie 
in  the  usual  way  of  transacting  business  of  this  nature,  I  should  have  beM 
the  defendant  clearly  discharged  from  the  money  he  had  received  as  ageat 
It  was  so  deteroiined  in  the  court  of  Chancery  forty  years  ago.**  (2) 

But  if  an  agent  place  his  principal's  money  to  his  own  account  witii  hk 
general  banker,  without  any  mark  by  which  it  may  be  specified  as  beloitt- 
ing  to  the  trust,  and  the  banker  fail,  the  agent  will  not  be  excused,  because 
he  cannot  so  deal  with  his  principal's  money^  as  that  if  the  bankers  sol- 
vency continue,  he  may  be  in  a  condition  to  treat  it  as  his  own,  and,  if 
insolvency  happen,  he  may  escape  by  considering  it  as  belonging  to  b 
principal.  (S) 

And  a  loss  occasioned  by  any  unauthorised  disposal  or  adventn^  of  tk 
principaVs  money,  and  not  prescribed  by  the  usage  of  business,  though  io- 
tended  for  his  benefit^  is  chargeable  to  the  agent  (4) 


MIMTS. 


7.  Liability  of  Joint  Factors,  for  Receipts  and  Consignmkkts. 

iiiABiLiTT  or  Joint  factors  are  liaUe  for  each  other's  receipts ;  and  it  is  no  dischaigeof 
poR  RtcMm''  ®°®  ®^  ^^®  joint  factors,  that  the  business  was  wholly  transacted  by  the 
AND  CoMsioN-    other  with  the  knowledge  of  the  principal.  (5) 

As  a  joint  consignment  makes  each  liable  to  account  for  the  whole, 
so  where  two  agents,  though  residing  in  different  places,  agree  to  share  the 
profits  of  their  respective  commissions,  they  become  liable  by  such  agree- 
ment, as  joint  agents^  to  all  persons  with  whom  each  may  contract  as  agents 
notwithstanding  that  their  agreement  between  themselves  provides,  thit 
neither  shall  be  liable  for  the  acts  or  losses  of  the  other,  but  each  for  hb 
own  : — because  such  an  agreement  essentially  constitutes  a  partnership. (6) 


(1)  Exp.  Partons,  Ambl.  21 9. »  vide 
Rowth  ▼.  Howell,  3  Ves.  566,  Adams  ▼. 
Clcucton,  6  ibid.  226.  Baam  ▼.  Bacon,  5 
ibid.  331.  The  above  rule  corresponds  with 
that  of  the  civil  law,  — "  Si  res  pupillaris 
incursu  latronum  pereat,  vel  argentarius  cui 
tutor  pecuniam  dedit,  cum  fuisset  celeber- 
rimus,  solidum  reddere  non  possit ;  nihil  eo 
nomine  tutor  prsffstare  cogitur."  (Dig.  lib. 
zxvi.  tit.  7.  8.  50.) 

(2)  Warwickev, Noakesyl^eake's'S.VX.  98.  . 

(3)  JFren  v.  Kirton,  1 1  Ves.  382. 

(4)  Anti,  1866..  Judgment  of  Lord  Cot- 
tenharo  in  Chugh  v.  Bond. 


(5)  Godfrty   v.    Sawsden,   3  Wils.  :S 
Goort  ▼.  Daubeny,  2  Leon.  75.  (bi) 

(6)  Wavgh  y.  Cantr,  2  Hen.  BlacL  2Si 
Although  on  a  joint  consignmoit,  the  agc"^ 
are  both  liable  on  their  joint  undertskiof  * 
sell  on  commis«on»  yet  if  goods  cooflgv^ 
to  two  for  sale  on  commission  be,  vtth  ^ 
consignee's  assent,  assumed  by  one,  vbo  ivl 
them,  an  action  for  money  had  and  rceentB 
is  well  brought  against  him  alone.  WA^ 
Bou,  7  Taunt.  403.  Where  seversi  owiff- 
writers,  on  a  representation  of  a  loss,  pi/ b' 
amount  of  their  different  subscriptioos  »«> 
the  hands  of  a  broker,  who,  by  their  joiX 
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A  discliarge  of  one  joint  factor  is  a  release  of  the  other.  (1)  Liability  of 

A  surviving  partner  must  account  for  himself  and  his  deceased  partner(2);  J-or  Rkcmms*^ 
and  upon  the  death  of  one  of  the  joint  principals,  the  remedy  belongs  to  ahd  Comsiok* 
the  survivor  alone.  (8)  mekts. 

Discharge  of 
one  fiictor  re- 

8.  Lien  op  Factors.  leases  the 

other. 

"  A  lien  is  a  right  in  one  man  to  retain  that,  which  is  in  his  possession  Survivor  of 
belonging  to  another,  till  certain  demands  of  him,  the  person  in  possession,  tors  must  ao- 
are  satisfied."  (4)  It  is  not  therefore  founded  in  property,  but  is  an  equitable  count  for  him- 
right  to  retain  the  property  of  another;  and  it  was  stated  by  Lord  Mansfield,  ^^^  ^^^ 
that  the  "  convenience  of  commerce  and  natural  justice  were  on  the  side  of  Liek  of  Fac-' 
liens."  (5)  tors. 

Liens  are  either  parHcular  or  general  (6)  ;  "  particular  liens  are  where  ^^^^^^^^"'' 

persons  claim  a  right  to  retain  goods,  in  respect  of  labour  or  money  expended  ,  f  **.    . , 

.,         „  ,^v  ^^  c>  r  i/       I-  Lign  jg  either 

upon  them.   (7)  particular  or 

''General  liens  are  claimed  in  respect  of  a  general  balance  of  accounts;  and  general, 
these  are  founded  in  custom  only,  and  are  therefore  to  be  taken  strictly." 

The  first  is  a  right,  recognised  by  the  common  law  with  some  ezcep- 
tions  (8),  to  keep  possession  of  that  upon  which  a  man  has  expended  his 
labour  or  money  till  his  demand  be  satisfied.  (9)  But  the  latter  being  an> 
extension  of  the  general  right  (10))  is  only  to  be  established  either  by  express 
contract,  or  by  that  which  operates  as  evidence  of  a  contract  (11)^  the 
usage  of  trade  (12),  or  previous  dealings  between  the  same  parties  on  the 
footing  of  such  a  right.  (13) 

It  would  obviously  be  detrimental  to  the  free  course  of  trade,  if  factors,  Where  ir 
who  are  employed  for  the  facility  of  merchandise,  could  not  part  with  the  *'''"* 
possession  of  property  in  their  hands,  without  parting  with  their  best  se- 
curity for  the  advances  necessarily  made  by  them  upon  that  property,  which 
would  be  the  consequence,  if  they  had  only  a  particular  lien ;  consequently,  . 
a  factor  has  a  lien  upon  each  portion  of  goods  in  his  possession  for  his 
general  balance,'  as   well   as  for  charges   arising   upon   those  particular 
goods  (14),  such  lien  attaching  not  only  upon  goods  in  specie,  but  upon  the 
proceeds  (15)  and  securities  received  in  the  course  of  his  business.  (16) 

authority,  pays  over  a  part,  if  the  loss  turn         (7)   Grten  ▼.  Farmer,  4  Burr.  2214.  2223» 

out  to  be  fraudulent,  and  the  sum  paid  over  1  Atk.  2S6.     Rushforth  v.  Hadfield,  7  East, 

exceed  the  subscription  of  one  of  the  under-  230. 

writers,   that  underwriter  cannot  maintain         (8)  Exp.  Deexe,  1   Atk.  228.,  scd  vide 

ai*  action  at  law  to  recover  from  the  broker  Wiikin*  v.  CatTnichaelj  Doug.  101. 

the   amount  of  hi»  subseription,  since  the        (9)  Ibid. 

sum  paid  over  forms  a  distinct  set-off  against         (10)  Houghton  v.  Matthewt,  3  B.  &  P. 

the  sum  claimed.    SUva  v.  Linder,  2  Marsh.  494. 

437.  (11)  Kirkman  v.  Shawerou,  6  T.  R.  14. 

(1 )  Bro.  tit  Charge,  pL  49.    Godfrey  v.         (12)  Rushforth  v.  Ha4fiddy  7  East,  224. 
Saunders,  S  Wils.  106.  (13)  Exp.  Hockenden,  1  Atk.  236.    Green 

(2)  £q.  Cav  Abr.  5.     Ch.  Ca.  127.  v.  Farmer,  4  Burr.  2221.  Newsom  v.  Thorn- 

(3)  Martin  v.  Cromp,  1  Ld.  Raym.  340.  ton,  6  East,  2S. 

Smith  v.  Stokes,  I  East,  366.  (14)  Kruger  v.  WUeox,  Ambl.  252.     Per 

(A  )  Ar  Grose  J.  in  Hammonds  v.  Barclay,  Lord  Mansfield  in  Chapman  v.  Darby,  4  Burr. 

2  East,  235.  2218. 

(5)  Kirkman  v.   Shawcross,  6  T.  R.  19.  (15)  Drinkwater  v.  Goodwin,  Cowp.  251. 
Greiat  v.  Farmer,  4  Burr.  2220.  255.     Hammonds  v.  Fentham,  2  East,  227. 

(6)  Per  Heath  J.  in  Houghton  v.  Mat-     Houghton  v.  Matthews,  3  B.  &  P.  489. 
thews,  3  B.  &  P.  494.  (16)  ScoU  v.  Scoit,  Willes,  400. 
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due  from  the 
person  for 
whose  benefit 
the  factor  ii 
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Liiw  OF  Fao        The  debt  in  respect  of  which  a  lien  is  claimed  by  a  factor  or  other  ageit, 
^°^'  must  be  due  to  him  in  his  own  right,  and  not  as  agent  for  another  penoo: 

Den  MUST  Bs  thus,  in  a  case  where  Matthews  and  Co.  as  brokers  for  G.  and  D.,  had  sold 
'w  HM^owIT^*  goods  to  one  Jackson  upon  credit,  who  afterwards  committed  to  them  some 
Right.  goods  of  his  own  to  sell  as  his  brokers,  it  became  a  question  upon  the  io- 

solvencj  of  Jackson,  whether  the  brokers  had  any  lien  upon  the  latter 
goods  for  the  jirice  of  the  former  (there  being  a  balance  due  to  him  fron 
G.  and  D.)  :  —  which  was  decided  in  the  negative.  (1) 

A  factor  has  not  a  lien  for  debts  which  have  accrued  before  the  period 

at  which  his  character  of  factor  commenced  (2) ;  and  the  debt  must  ako 

be  a  debt  due  from  the  person  for  whose  benefit  he  is  acting :  thus,  where 

an  agreement  was  made  between  the  owner  of  goods  and  a  creditor,  tiat 

they  should  be  sold  to  pay  the  creditor,  and  the  factor  of  the  owner  vis 

fixed  upon  to  sell  them,  with  knowledge  of  the  agreement :  —  It  was  hdd, 

that  the  factor  had  no  lien  for  another  debt  due  to  him  by  the  owner  of  tk 

goods.  (3) 

Factor  un-  So,  also,  if  an  agent  unnecessarily  make  himself  liable  to  others  for  voii 

necessarily     ^  ^^^^  ^^  ^  employer's  property,  he  does  not  acquire  a  right  to  retain  tk 

liable  to  others,   property,  for  the  amount  he  pays  under  such  liability*     As  if  a  senait 

deliver  cloth  to  a  tailor  to  make  into  clothes,  the  tailor,  indeed,  will  barei 
lien  on  the  cloth  for  his  work ;  but,  though  the  servant  pay  the  tailor  is 
charge,  that  will  not  give  the  servant  a  lien  on  the  clothes.  (4*) 

But,  if  a  factor,  having  become  surety  for  his  principal,  have  been  cos- 
pelled  to  pay  the  debt^  he  has  a  right  to  consider  it  as  part  of  the  genenl 
account,  for  which  he  is  entitled  to  retain.  (5) 

Though  a  factor  have  undoubtedly  a  lien  for  the  balance  of  a  general 
account,  connected  with  his  employment  as  factor,  yet  ^<  the  doctrine  of 
liens  applies  only  to  cases,  where  goods  have  been  deposited  in  the  natore  of 
a  pledge;"  and  if  the  persons  claiming  the  lien  have  never,  before  tk 
^  transactions  in  question,  acted  as  brokers  of  the  party  against  whom  ther 
claimed,  it  cannot  be  considered,  that  the  goods  were  deposited  as  a geoenl 
pledge.  (6) 

And  if  it  were  held^  that  all  debts  whatsoever  were  supposed  to  be  ifi- 
cluded  in  a  factor's  lien,  it  might  be  extended  to  such  as  have  no  refereooe 
to  trade  or  mutual  dealing ;  as,  for  instance,  to  a  demand  for  rent,  whkb 
would  be  at  variance  from  the  rule  of  law  which  says,  **  that  nothing  caa 
fall  within  the  custom  of  trade,  but  what  concerns  trade."  (7) 

In  order  to  found  the  lien  of  a  factor,  it  is  necessary,  that  the  property 
must  be  in  po»-  ^^^^  which  it  is  claimed,  should  have  been  in  his  possession  ;  for  if  goo*, 
fiustor.  after  being  consigned  to  a  factor,  are  stopped  in  transUuj  no  such  right  rets 

in  him  ;  and  the  owner  may  exercise  the  power  of  stopping  the  goods,  so  *» 
to  prevent  the  factor  gaining  any  lien  upon  them,  notwithstandirg  be  ha^r 
accepted  bills  drawn  upon  him,  on  the  faith  of  the  consignment;  becaosf* 
there  is  an  essential  distinction  between  payment,  and  a  liability  to  paj«(Sj 
It  has  been  held,  however,  that  a  factor  who  is  in  advance  to  his  pno* 


Factor  becom- 
ing surety  for 
his  principal, 
and  compelled 
to  pay  the 
debt. 

Balance  of  a 
general  ac- 
count. 


The  property 


(1)  Houghton  v.  Matthews^  3  B.  &  P.  485. 
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cipaly  has  such  an  interest  in  the  goods  consigned  to  him^  upon  which  he    Lui*  <"  F^<^- 
would  have  a  lien  if  they  arrived,  as  entitles  him  to  recover  upon  a  general         ^*^' 
policy  on  goods,  effected  by  him  for  his  own  security.  (1) 

So  if  goods  come  into  the  possession  of  a  factor,  not  by  the  ccmsignment  Goods  coming 
of  the  owner,  but  by  consignment  or  delivery  of  the  person  to  whom  he  has  ^^  of  th^*'*"^ 
transferred  the  property  in  them,  the  factor  can  have  no  lien  upon  them  factor,  not  by 
for  advances  made  to  the  owner  (2);  and  where  the  master  of  a  ship,  at  theconsigu- 
the  request  of  the  factor  for  the  owner,  delivered  the  certificate  of  registry  Q^ner. 
of  the  ship  to  the  factor,  in  order  that  he  might  pay  the  tonnage  duties^  it 
was  held,  that  the  latter  had  no  lien  upon  the  certificate  for  the  general 
balance  due  to  him  in  respect  of  the  ship,  because  he  had  no  right  to  the 
possession  of  it,  for  the  purposes  of  a  lien.  (S) 

The  death  of  the  principal  between  the  consignment  and  arrival  of  the 
cargo,  does  not  divest  the  lien  which  a  factor  may  have  acquired,  by  the 
acceptance  of  bills  upon  the  faith  of  the  consignment.  (4) 

Where  the  lien  is  not  prevented  by  the  exercise  of  the  owner's  right  to  Where  nature' 
stop  them  in  transitu^  yet  the  nature  of  the  contract  between  the  principal  and  giud^^^factor** 
the  factor  may  be  such,  as  to  exclude  the  lien  which  would  otherwise  exist,  right  of  lien, 
because  **  the  lien  which  a  factor  has  on  the  goods  of  his  principal,  arises 
upon  an  agreement  which  the  law  implies ;  but  where  there  is  an  express 
stipulation  to  the  contrary,  it  puts  an  end  to  the  general  rule  of  law."  (5) 

So  where  goods  were  placed  in  the  hands  of  a  factor^  in  consequence  of 
an  agreement  communicated  to  him,  that  they  were  to  be  sold  for  the 
benefit  of  a  particular  creditor  of  the  owner,  the  factor,  it  was  held;  could 
not  retain  for  a  demand  against  the  owner.  (6) 

Goods  subject  to  a  lien  are  in  the  nature  of  a  pledge  (7),  which  being  Where  a  Liew 
personal,  cannot  be  transferred  (8),  so  that  if  goods  be  parted  with,  the  lien  o,^^^^^!^d 
is  in  general  lost.  (9)    Thus,  if  the  merchant  come  over,  and  the  factor  aiter  a  Libh 
deliver  goods  to  him,  by  his  parting  with  the  possession^  he  parts  with  the  ■*•  attached. 
specific  lien.  (10)  JL^wi^h, 

Where  a  factor  has  not  any  special  claim  on  the  goods,  and  has  disposed  lien  lost. 
of  them,  whereby  he  has  lost  the  advantage  arising  from  possession,  the 
debt  is  to  be  considered  as  the  debt  of  the  principal,  and  the  &ctor  has  no 
lien  on  the  price.  (11) 

These  rules  are  subject  to  the  following  qualifications : — 1.  If  a  factor  in  Where  factor 
a  foreign  country  procure  eoods  on  his  own  credit,  he  is  considered  as  procures  gooda 

,  .  J         .  1    I  1  .         /.  1  .  ,       on  his  own 

the  consignor,  and  entitled  to  stop  them  in  transitu  after  a  shipment  to  the  credit, 
principal  (12),  and  has  a  lien  on  the  price,  although  he  may  have  parted  with 
the  possession  of  the  goods.  (13) 

So  likewise  where  money  has  been  advanced  by  the  factor  on  the  goods 
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(7)  Davhigny  v.  DuwU,  3  T.  IL  123.  v.  Lambert,  Ambl.  400.  Snse  v.  Prescot,  1 
fFalker  v.  Birch,  6  ibid.  263.  Atk.  245.     Usparicha  v.  Noble,  13  East,  338. 

(8)  Daubiyny  v.  Duval,  5  ibid.  606.  (13)  Drinkwater  v,  Goodwin,  Cow^.  251. 
Mtuins9  y.  Henderson,  I  East,  33 7«  Hudson  y.  Granger,  5  B.  &  A.  27. 
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in  question,  even  at  a  time  when  he  knew  his  principal  to  be  in  iosolvat 
circumstaDces,  the  factor  has  a  lien  to  the  amount  of  such  advancesy  akhovgk 
he  may  have  parted  with  the  possession  ;  because  "  there  cannot  be  a  greattr 
paradox,  than  that  a  man  should  be  guilty  of  a  frauds  in  lending  lus  moser, 
with  no  other  prospect  but  the  chance,  of  being  repaid  it"  (1) 

2.  Though  the  actual  possession  be  parted  with,  yet  there  may  remtii 
such  a  constructive  possession,  as  will  continue  the  lien.  Thus,  though  a 
shipment  by  one  who  has  a  general  lien  to  the  order  of  the  principal,  be  u 
abandonment  of  the  lien,  yet  it  would  be  otherwise,  if  the  shipment  were  to 
his  own  order.  (2) 

So  when  an  agent  who  has  a  lien  upon  property  to  a  certain  amoul, 
deposits  it  with  a  third  person  as  a  security  to  that  amount,  apprisiDg  him 
of  the  lien,  and  appointing  him  to  keep  possession  as  his  servant,  the  lien  ii 
not  thereby  extinguished.  (S) 

3.  It  appears  to  follow  from  the  nature  of  a  genend  lien,  that  though  the 
goods  which  are  subject  to  it,  have  once  been  parted  with,  yet  if  they  retin 
into  the  same  possession  in  the  course  of  dealing,  the  lien  would  be  restond; 
because,  as  the  right  would  attach  upon  any  fresh  goods  coming  into  pooe* 
sion,  which  is  the  character  of  a  general  lien,  there  seems  to  be  no  reason  vhj, 
it  should  not  equally  attach  upon  the  same  goods  coming  back  again.  (4) 

It  was  held  in  Drinkwater  v.  Goodwin  (5)  that,  a  factor  by  parting  with 
the  possession  of  goods^  does  not  forfeit  the  benefit  of  his  lien,  if  he  xfl 
them  according  to  his  authority ;  as  it  would  be  productive  of  great  ineoe* 
venience,  if  a  factor  could  not  sell  goods  committed  to  him  for  sale,  without 
losing  the  security  which  he  has  by  the  possession  of  them.  Thos,  the 
proceeds  or  securities  are  subject  to  tlie  same  deductions  or  lien,  which  the 
goods  in  specie  were. 

If  the  security  be  delivered  to  the  factor  /or  a  particular  purpose,  he 
dote  not  acquire  a  lien  upon  it  for  his  general  balance.  Thus,  where 
a  factor,  for  the  owner  of  a  ship  at  an  English  port^  requests  the  suster 
to  deliver  the  certificate  of  registry  to  him,  in  order  that  he  may  pay  the 
tonnage  duties  at  the  custom-house,  he  cannot,  having  thus  obtained  the 
possession  of  the  certificate,  retain  it  as  a  security  for  the  general  baboee 
due  to  him,  as  factor,  in  respect  of  the  ship.  (6) 

An  agent,  employed  by  another,  who  is  himself  an  agent  with  notice, 
cannot  avail  himself  against  the  principal  of  a  general  lien,  which  he  wj 
be  entitled  to,  as  against  the  peraon  immediately  employing  him.  (7) 


(1 )  Per  Lord  Mansfield  in  Foxcroft  v.  De- 
vonthiret  2  Burr.  931.  Hudson  v.  Granger, 
5  B.  &  A.  27. 

(2)  Sweet  v.  Pym^  I  East,  4. 

(3)  APQmbie  v.  Daviet,  7  East,  7.  Man 
y.  Shiffner,  2  East,  523. 

(4)  Whitehead V.  fauffhan,  Co.  B,  L.  579. 
Paley,  Principal  and  Agent,  12*1,  125. 

(5)  Cowp.  251.  Hudson  v.  Granger,  5 
B.&A.  27. 

(6)  Bum  V.  Brawn,  2  Stark.  272. 

(7)  Maanss  v.  Henderson,  I  East,  335.  As 
to  the  qualified  sense  in  which  tliis  rule  is  to 
be  received,  vide  Man  v.  Shiffner,  2 East,  523. 
529.  Where  a  broker,  employed  to  effect 
policies  of  insurance,  employs  a  sub-agent 
for  tliat  purpose,  at  the  same  time  informing 
him,  that  they  are  for  a  correspondent  in  the 


country,  the  sub-agent  has  not  a  lien  opos 
tlie  policies  for  the  general  balance  due  tt 
him  from  the  broker,  but  is  only  entitled  tt 
retain  them  i(s  against  the  principsi,  uBpl 
the  premiums  and  commissions  are  puo- 
Snooh  r.  Davidson,  2  Camp.  218.,  vide  etitf 
Lanyon  v.  Bhnchard,  ibid.  597.  But  » 
surance  brokers  who  have  effected  a  poii^ 
without  notice,  that  it  is  not  on  aetooEt  a 
the  person  from  whom  they  receive  the  ordff> 
have  a  lien  upon  it  for  their  geneni  bsboc^ 
due  from  him,  and  have  a  right  to  s^t  ^ 
the  satisfaction  of  tliat  balance,  money  i** 
ceived  upon  the  policy,  as  well  after  as  b*" 
notice,  that  it  belongs  to  a  third  p^*" 
Mann  v.  Forrester,  4  Camp.  60.  WeOmcd 
v.  BdL,  ibid.  349. 
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The  principle  under  which  agents  justify  the  detention  of  property  in    hiMif  or  Fac* 
their  hands,  is  founded  upon  their  own  rights.    If  an  agent,  however,  be         ''^^^ 


placed  in  the  character  of  a  mere  stakeholder,  and  asserts  no  interest  in  the  Where  a  stake- 
property,  but  cannot,  on  account  of  conflicting  claims,  safely  give  it  up,  he     °  ^' 
may  under  particular  circumstances  be  protected  in  its  detention.  (I) 


9.  When  Factor  may  sue  and  be  sued. 

Although  a  m^re  servant  or  agent  with  whom  a  contract  is  expressed  to  Whxn  FAcroa 
be  made  on  behalf  of  another,  and  who  has  no  direct  beneficial  interest  in  ^^^  ^^*  ^^^ 

BE  SI7JED. 

the  transaction,  cannot  support  an  action  thereon  (2),  yet,  if  an  agent  have 

a  beneficial  interest  in  the  performance  of  the  contract,  as  for  commission, 

or  a  special  property  or  interest  in  the  subject-matter  of  the  agreement,  he 

can  support  an  action  in  his  own  name  upon  the  contract ;  consequently, 

factors  and  brokers  have  capacity  to  sue ;  in  fact,  when  a  contract  not  under  When  either 

seal  is  made  with  an  agent  in  his  own  name,  for  an  indorsed  principal,  >8«jt  or  prin. 

either  the  agent  or  principal  may  sue  upon  it  (3)  *"*' 

In  Short  V.  Spackman  (4')  the  plaintiffs,  who  were  brokers,  bought  goods 
of  the  defendant  on  account  of  H.  and  by  bis  authority.  The  purchase  was 
m^e  in  their  own  names^  but  the  vendor  was  told,  that  there  was  an  un* 
named  principal.  The  plaintiffs  afterwards,  under  a  general  authority  from 
H.,  contracted  to  sell  the  same  goods,  which  the  defendant  had  not  yet 
delivered  ;  H.  on  hearing  of  the  latter  contract,  told  the  plaintiffs  that  he 
would  have  nothing  to  do  with  the  goods,  either  as  buyer  or  seller,  and  in 
this  they  acquiesced.  The  defendant  then  refused  to  deliver  the  goods, 
and  the  plaintiff*  sued  him  for  damages  sustained  by  them  in  consequence : 
—  It  was  held,  that  the  renunciation  of  the  contract  by  H.  and  the  plaintiff's 
acquiescence  in  it,  formed  no  objection  to  the  right  of  the  plaintiff's  to  re- 
cover ;  because,  upon  the  bought  and  sold  notes,  the  plaintiffs  appeared  as 
principals,  and  the  defendant  could  have  enforced  the  contract  against 
them,  or  against  H.,  and  the  subsequent  renunciation  of  H.  was  no  more  in 
effect,  than  if  he  had  thought  proper  to  sell  the  benefit  of  his  contract  to 
any  other  person,  and  which  could  not  have  determined  the  contract 

The  right  of  the  agent  to  sue  on  a  contract  made  by  him  for  his  prin*   when  riirht  of 
cipal,  whether  it  be  expressed  that  the  agent  contracts  personally,  or  on  the  agent  to  sue, 
behalf  of  another,  is  subservient  to  the  right  of  the  principal  to  interfere,  !jJ^'^^^"V*^ 
and  to  bring  the  action  in  his  own  name  upon  the  unperformed  agreement,  principal  to  in« 
in  exclusion  of  the  agent's  right,  notwithstanding  the  agent  has  not  expressly  *^f«'«' 
disclaimed.  (5)     But  if  the  contract  be  under  seal,  entered  into  with  the 
agent  personally,  in  a  matter  within  the  scope  of  his  authority,  in  this 
instance  the  implied  right  of  action  of  the  principal  merges  in  the  higher 
security  taken,  by  his  authority,  by  the  agent,  and  the  remedy  is  in  the 
name  of  the  latter  only.  (6) 

(1)  LoHgfstoH  V,  BojfUt<m,2\es.  jun.  101.  Norfolk  {Dvhe  of)  v.  Worihyt  1  Camp.  337. 
£<finirdiv.  Aftn«^<,  1  Taunt.  166.,  vide  etiam  Morris  t.  CUasby,  1  M.  &  S.  579,  580. 
Field  V.  Todd,  eit.  2  Ven,  jun.  106.  Bickerton  v.  BurrO,  5  ibid.  385,  386.  890., 

(2)  Evans  v.  Eifans,  1  H.  &  W.  239.  vide  Coppin  v.  Walker,  7  Taunt  237. 

(3)  Sims  V.  Bond,  2  N.&  M.  616.  (6)  Schach  ▼.  AntAonyy  1  M.  &  &   575. 
<4)  2  B.  &  Ad.  962.                                        Berkeley  v.  Hardy,  5  B.  &  C.  355. 

<5)   Serimshire   v.    Alderton,    Sir,     1182. 
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There  is  a  material  distinction  between  an  action  against  an  agent  fer 
the  recovery  of  damages  for  the  non  performance  of  the  contract,  and  a 
action  to  recover  back  a  specific  sum  of  money  received  by  him ;  for  wkn 
a  contract  has  been  rescinded,  or  a  person  has  received  money  as  agent «( 
another  who  had  no  right  thereto,  and  has  not  paid  it  over,  an  action  mi 
be  sustained  against  the  agent  to  recover  the  money ;  and  the  mere  paaHB| 
of  such  money  in  account  with  his  principal,  or  making  a  rest,  withootai? 
new  credit  given  to  him,  fresh  bills  accepted,  or  further  sums  advanced  to 
the  principal  in  consequence  of  it,  is  not  equivocal  to  a  payment  of  ik 
money  to  the  principal.  (1)  But  in  general,  if  the  money  be  paid  over 
before  notice  to  retain  it,  tlie  agent  is  not  liable  (2),  unless  his  xeeapL  d 
the  money  was  obviously  illegal,  or  his  authority  utterly  void.  (3) 

If  an  agent  covenant  under  his  own  hand  and  seal  for  himself,  ha  Imbi, 
&c.  for  the  act  of  another,  though  he  describe  himself  in  the  deed  aa  ooi- 
tracting  for,  and  on  the  part  and  behalf  of,  such  other  person  (4),  or  if  k 
accept  or  draw  a  bill  of  exchange  generally,  and  not  as  agent,  he  b  persoB- 
ally  liable  (5) ;  and  in  general,  where  an  agent  enters  into  a  written  agree- 
ment as  if  he  were  the  principal,  and  the  credit  is  given  to  him^  he  isfff- 
sanctify  liable  (6) ;  but  this  liability  must  be  collected  from  the  instmmaL 
upon  a  reasonable  exposition  of  the  whole  of  its  terms.  (7)  So^  if  ■ 
agent  act  as  a  principal,  and  do  not  disclose  his  principal,  or  declare  tk 
he  acts  as  agent  at  the  time  of  making  a  verbal  contract,  and  the  credit  be 
given  expressly  to  him,  he  will  be  personally  responsible  (8) ;  and  it  seeosi 
that  a  policy  broker  can  be  sued^p^^e,  for  the  premiums  of  insurance.  (9) 

In  Johnston  v.  Usbome  (10)  the  defendant,  a  com  merchant  inlrdaad 
sent  written  instructions  to  the  plaintiff,  a  corn  factor  and  del  credere  affoid 
the  defendant  in  London!  to  sell  oats  of  a  certain  quality  at  a  certain  price  a 
his,  defendant's,  account.  The  plaintiff  sold  them,  as  described  by  thed^ 
fendant,  in  his  own  name.  The  oats  proved  to  be  of  inferior  quality,  o^ 
the  plaintiff  was  obliged  to  pay  to  the  vendee  the  difference  in  value,  h 
an  action  to  recover  the  difference,  it  was  objected  to  by  the  defendant,  tiat 
the  plaintiff  had  no  right  to  sell  in  his  own  name,  and  thereby  to  iacv 
liability: — But  it  was  held,  that  evidence  was  admissible  for  the  plaintif 
to  shew  that,  by  the  custom  of  the  London  com  trade,  a  factor  was  wl^ 
ranted  by  such  instructions  in  selling  in  his  own  name. 

Where  an  agent  does  not  pursue  in  any  degree  the  principal's  an* 
thority  (11),  or  so  far  exceeds  it,  as  to  discharge  the  principal  fromrespoo* 


(1)  Coxv.  PretUice,  S  M.  &  S.  S44.  Btd- 
ler  V.  Harriton,  Cowp.  565.  Cary  v.  Web- 
ster,  Str.  480.  Edwards  v.  HodeUnff,  5 
Taunt.  815. 

(2)  BuUer  v.  Harrison,  Cowp.  565.  Sad- 
ler V.  Evans,  4  Burr.  1 986.  Pond  v.  Under- 
wood,  2  Ld.  Baym.  1210.  Greenway  ▼.  Hurd, 
4  T.  R.  553.  Carey  v.  Webster,  Str.  480. 
Bull.  N.  P.  133.  Jons  v.  Perchard,  2  Esp. 
N.  P.  C.  507. 

(3)  Townson  v.  Wilson,  1  Camp.  396.  564. 
Drvmmond  v.  Deey,  1  Esp.  N.  P.  C.  153. 
Cary  v.  Webster,  Stn  480.  Whi&read  v. 
Brooksbank,  Cowp.  69.  Snowdon  ▼.  Davis, 
1  Taunt.  359. 

(4)  AppUton  T.  Binks,  5  East,  148. 


(5)  Sowerby  v.  Butcher,  2  C  &  M.  SfiS- 

(6)  »7/*«  V.  J5a«A,  2  East,  142.  W^'- 
Cuyler,  6  T.  R.  176.  Umnn  v.  Wslidef  I 
ibii  674.  Paterson  v.  Gandasequi,  15  E* 
62.  Schnudiny  v.  ThomUnson,  6  TaunU  I4«. 
1  Marsh.  500. 

(7)  Bowen  v.  Monis,  2  Taunt  374.  887. 

(8)  M'Brain  ▼.  Fortime,  3  Camp.  SH- 
Paterson  v.  Gandasequi,  15  £ast»  ^  ^ 
Exp.  ffartop,  1 2  Ves.  352.  WHssn  t.  Bsd- 
house,  Peake*s  Add.  Cas.  ISa  Sbm  ^^ 
Motivos,  3  Burr.  1921. 

(9)  I  Chitt.  PI.  36. 

(10)  11  A.  &£.  549. 

(11)  1    Eq.   Abr.  tit  Mastis  aw  »»■ 

VAWT,  308. 
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sibility  for  his  acts(l),  or  where  he  acts  under  an  authority,  which  he  When  Factok 

HAY  sue 
BE  SURD. 


knows  the  principal  has  no  right  to  give,  as  an  agent  selling  property  under  ^^^  '"*  ^'"* 


a  notice,  that  it  does  not  belong  to  his  principal,  he  is  personally  respon- 
sible. (2)  When  princi- 

Where  a  person  assumes,  on  the  face  of  the  contract,  the  character,  not  of  right*to°^ve 
a  principal,  but  of  an  agent  to  another  named  person,  he  cannot  retract  that  a  power. 
assumed  capacity  and  sue  as  a  principal,  without  previously  undeceiving  the  Where  a  per. 
defendant,  and  giving  him  notice  of  the  real  nature  and  extent  of  his,  the  ^e  clwriwter  of 
plaintiff's,  claim  and  interest.  (3)  an  agent 

A  factor  having  a  special  property  in  the  goods,  can  support  trover  When  fnctor 
against  a  stranger,  who  takes  them  out  of  his  actual  possession.  (4)  *•"  maintain 


10.  Rights  and  Liabilities  op  Principals;  and  herein  op        Riqhtiand 
Stats.  4  Geo.  4.  c.  83.  and  6  Geo.  4.  c.  94.  Primcipals  •"' 

AND  HERBIK   OF 

A  sale  by  a  factor,  whether  acting  under  a  del  credere  commission  or  not.  Stats.  4  Geo.4. 
creates  a  contract  between  the  owner  and  the  buyer.  (5)    Thus,  if  a  factor  c.  88.  and  6 
sell  goods,  and  the  owner  gives  notice  to  the  buyer  to  pay  the  price  to  him  g^j^ .    ^^^^^ 
and  not  to  the  factor,  the  buyer  will  not  be  justified  in  afterwards  paying  creates  a  oon- 
the  factor,  and  the  principal  will  be  entitled  to  recover  the  price  in  an  action  ^'^^  between 
against  the  buyer,  unless  the  factor  has  a  lien  on  such  price.  (6)  '  buyer. 

In  Thomson  v.  Davenport  (7)  Mr.  Justice  Litdedale  said,  **  The  general  General  rights 
principle  of  law  is,  that  the  seller  shall  have  his  remedy  against  the  principal,  and  liabilities 
rather  than  against  any  other  person.   Where  goods  arc  bought  by  an  agent,  ffo^'^^^of 
who  does  not  at  the  time  disclose,  that  he  is  acting  as  agent,  the  vendor,  al-  his  agent, 
though  he  has  debited  the  agent,  may,  upon  discovering  the  principal,  resort  Judgment  of 
to  him  for  payment   But  if  the  principal  be  known  to  the  seller,  at  the  time  T/jiig^*^^ 
when  he  makes  the  contract,  and  he,  with  a  full  knowledge  of  the  principal,   Thonuon  x. 
chooses  to  debit  the  agent,  he  thereby  makes  his  election,  and  cannot  after-  DaoenpoH, 
wards  charge  the  principaL  Or  if  in  such  case  he  debits  the  principal,  he  can- 
not afterwards  charge  the  agent.   There  is  a  third  case :  the  seller  may,  in  his 
invoice  and  bill  of  parcels,  mention  both  principal  and  agent ;  he  may  debit 
A.  as  a  purchaser  for  goods  bought  through  B.  his  agent    In  that  case,  he 
thereby  makes  his  election  to  charge  the  principal,  and  cannot  afterwards 
resort  to  the  agent.     The  general  principle  is,  that  the  seller  shall  have  his 
remedy  against  the  principal^  although  he  may,  by  electing  to  take  the  agent 
as  his  debtor,  abandon  his  right  against  the  principal.  *  The  present  case 
differs  from  any  of  those  which  I  have  mentioned.     Here  the  agent  pur- 
chased the  goods  in  his  own  name.     The  name  of  the  principal  was  not 
then  known  to  the  seller,  but  it  afterwards  came  to  his  knowledge.   It  seems 
to  me  to  be  more  consistent  with  the  general  principle  of  law,  that  the  seller 
shall  have  his  remedy  against  the  principal,  rather  than  against  any  other 

(1 )  Fenn  v.  Harrisony  3  T.  R.  761.   Mer-         (S)  Bieherton  v.  BurrdL,  5  M.  &  &  383. 
<eiM  V.   Winningttm,  1   Esp.  N.  P.  C.    118.         (4)  Mctrtini  v.  CoUs^  1  ibid.  147. 

Eaton   T.  BdU  5  B.  &  A.  34.     Bowen  t.         (5)  Scrimihire    v.   AlderUm,    Str.    1189. 

MorrU,  2  Taunt.  386.  Hornby  v.  Lacy,  6M.&S.  166. 

(2)  BuUer  v.  Harrison,  Cowp.  565,  566,         (6)  Brinkwater  v.  Goodwin,  Cowp.  250. 
Sadler  v.  Evohm,  4  Burr.  1984.    Bull.  N.  P.         (7)  9  B.  &  C.  90. 

133.  (a.)     Snowdon  v.  Davi$,  I  Taunt  359. 
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RlOHTI  AWD 
LX4BILITIX8  OP 
PaiNClFALS,&C. 


Notice  to  prin* 
cipal  binds  his 
agents. 


Right  op  Set- 

OPP. 


Consequences 
if  principal 
allow  his  agent 
to  appear  as 
the  principal. 


person;  to  hold  in  this  case^  that  the  seller,  who  knew  that  there  visx 
principal,  but  did  not  know  who  that  principal  was,  may  resort  to  hmu 
soon  as  he  is  discovered.  Here  the  agent  did  not  communicate  to  the 
seller  sufficient  information  to  enable  him  to  ddfit  any  other  individoal/' 

In  Willis  Y.  England  (Bank  of )  (I)  Lord  Denman  said,  <<ThegeoenI 
rule  of  law  is,  that  notice  to  the  principal,  is  notice  to  all  his  agents;  it 
any  rate,  if  there  be  reasonable  time,  as  there  was  here,  for  the  principal  to 
communicate  that  notice  to  his  agents,  before  the  event  which  raise  tk 
question  happens."  (2) 

The  different  situations  in  which  the  buyer  and  seller,  and  thdr  factor 
or  broker,  are  placed  in  relation  to  each  other,  afford  frequent  discussiofis 
as  to  the  right  of  set-off,  especially  where  the  bankruptcy  of  one  of  the 
parties  has  intervened.  The  principle  upon  which  many  of  these  cases  haie 
been  decided  is  this,  that  if  the  name  of  the  principal  be  disclosed,  the  pris- 
cipal  vendor  and  vendee  are  the  creditor  and  debtor,  although  the  agent  ii 
selling  acted  under  a  del  credere  commission. 

If  a  factor,  under  a  del  credere  commission,  seU  goods  as  his  own,  and 
the  buyer  know  nothing  of  the  principal,  the  buyer  may  set-off  any  demaod 
which  he  may  have  on  the  factor,  against  a  demand  for  the  goods  madebf 
the  principal.  (3) 

A  broker  in  selling  goods  without  disclosing  the  name  of  his  priodpa], 
acts  beyond  the  scope  of  his  authority,  and  the  buyer  cannot  set-off  the 
debt  from  the  broker.  (4) 

Where  a  broker  sold  goods  to  Smith  and  Co.  on  a  commission  M  cndm 
from  Mesurier  and  Co.^  and  resold  the  goods  by  direction  of  Smith  and  Co^ 
and  afterwards  disclosed  the  name  of  his  principal  to  Smith  and  Co.,  and  after 
the  expiration  of  the  credit  to  Smith  and  Co.  paid  the  proceeds  to  Mesuner 
and  Co.: — It  was  held,  that  the  broker  could  not,  in  an  action  by  the  i^ 
signees  of  Smith  and  Co.  who  became  bankrupts,  set-off  the  payment  to  M^ 
surier  and  Co.  (5)  For  the  defendant  having  sold  to  Smith  and  Co.  as 
broker,  and  having  disclosed  the  name  of  his  principal  to  Smith  and  Co., 
before  the  relative  rights  and  situation  of  the  parties  were  altered,  it  tras 
the  same  thing,  as  if  the  disclosure  had  taken  place  at  the  time  of  the 

sale.  (6) 

If  a  principal  allow  his  agent  to  appear  to  be  the  principal,  and  to  con- 
tract in  the  latter  character,  and  the  defendant  has  thereby  been  induced 
to  give  credit  to  the  agent,  the  principal's  right  of  action  in  his  own  nam 


(1)  4A.  &£.  39. 

(2)  Mayhew  y.  Eamet,  S  B.  &  C.  601. 
Doe  V.  MarHn,  4  T.  11.  66.  Hern  v.  NicftoOs, 
1  Salk.  289. 

(3)  George  v^OaggeUy  7  T.  R.  359.  -Ra- 
hone  V.  WilUame,  ibid.  360.  n.  If  goods  are 
bought  by  a  broker,  who  does  not  mention 
the  name  of  his  principal  until  he,  the  broker, 
has  become  insolvent,  the  principal  cannot 
set  off  the  price  of  the  goods  against  a  debt 
due  to  him  from  the  broker,  but  is  still 
liable  to  the  vendor.  Waring  v.  Favenek,  1 
Camp.  85. 

(4)  Baring  v.  Orrte,  2  B.  &  A.  137. 

(5)  Morris  v.  CkaOnf,  4  M.  &  &  566. 

(6)  Ibid,  et  vide  Gnmey  v.  Sharps  4 
Taunt.  242.     Cwmming  v.  Forrester,  1  M. 


&  S.  495.  KotUr  ▼.  Eastm  (2  ibid.  1)S}b 
distinguishable  from  that  of  Morris  t.  CZbm% 
in  this  respect,  that,  in  the  latter,  the  nsnte 
of  the  principal  was  disclosed  before  fflj 
transaction  on  which  the  defendant's  chia 
was  founded  took  place  (vide  etiam  Marris 
v.  deasby,  4  M.  &  S.  566,},  except  Ihtt  H 
was  doubtful*  whether  the  ddendant  Ind&' 
closed  the  name  of  his  principal  before  or 
after  the  payment  to  Mesurier ;  and  tbe  ooon 
granted  a  new  trial  in  order  to  aseeftain  tbe 
fact  But  if  the  factor  have  a  li^i  upoo  (be 
goods,  the  vendee  cannot  set  off  a  iAi  ^ 
to  him  from  the  principal,  although  the  W 
of  the  principal  be  disclosed  at  the  UxoKf 
the  sale.  Athens  ▼.  Amber,  2  Esp.  N.  P*  ^ 
493. 
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is  subject  to  the  set-off,  which  the  defendant  has  against  the  agent,  and  Riohts  and 
which  would  be  available,  if  the  latter  were  the  plaintiff.  (1)  Pe^nc^a"  &c. 

Before  the  enactment  of  stat  4  Geol  4.  c.  83.,  a  factor,  or  agent  for  sale,  had '. 

no  power  to  pledge,  whether  he  was  in  possession  either  of  the  goods  them-  Incapacities  of 
selves  or  of  the  symbol  of  the  goods,  and  even  though  the  symbol  might  pied^  before 
bear  on  the  face  of  it  some  evidence  of  the  property  being  in  himself,  as  in  the  enactment 
the  case  of  a  bill  of  lading,  in  which  he  was  the  consignee  or  indorsee.  4^  ^^\^f^' 
This  was  in  accordance  with  the  general  rule,  that  he  who  deals  with  one  Geo.  4.  c.  94. 
acting  ex  mandato,  can  obtain  from  him  no  better  title  than  his  mandate 
enables  him  to  bestow. 

But  this  rule  was  thought  by  some  to  be  attended  with  hardship  on  mer- 
chants and  others  dealing  with  factors,  on  the  faith  of  their  being  principals; 
and  the  legislature,  by  stat  4  Geo.  4.  c  83.,  first  relaxed  this  rule,  and  by  Stat  4  Geo. 
the  stat  6  Geo.  4.  c.  94.  extended  that  relaxation.  ^'  ^  ^^- 

Stat  4  Geo.  4.  c  83.  s.  1.  after  reciting,  that  the  law,  as  it  now  stands,  Sect.  1. 
relating  to  goods  shipped  in  the  names  of  persons,  who  are  not  the  actual 
proprietors  thereof,  and  to  the  deposit  or  pledge  of  goods,  affords  great 
facility  to  fraud,  produces  frequent  litigation,  and  proves,  in  its  effects, 
highly  injurious  to  the  interests  of  commerce  in  general,"  enacts,  that  any 
person  entrusted,  for  the  purpose  of  sale,  with  any  goods,  wares,  or  mer-  Persons  in 
chandise,  and  by  whom  such  goods  &c  shall  be  shipped  in  his  own  name,  ^^^  names 
or  in  whose  name  any  goods,  &c.  shall  be  shipped  by  any  other  person,  shall  fhipped,  shall 
be  deemed  to  be  the  true  owner,  so  far  as  to  entitle  the  consignee  of  such  be  deemed  to 
goods,  &c.  to  a  lien  thereon,  in  respect  of  any  money  or  negotiable  security  otnew-^scT 
advanced  or  given  by  such  consignee  to  or  for  the  use  of  the  person  in  to  entitle  con* 
whose  name  such  goods,  &c.  shall  be  shipped,  or  in  respect  of  any  money  or  f^S°^  ^^  >  . 
negotiable  security  received  by  him  to  the  use  of  such  consignee,  in  the  like  respect  of  their 
manner,  as  if  such  person  was  the  true  owner  of  such  goods :  provided  advances,  or  of 
such  consignee  shall  not  have  notice,  by  the  bill  of  lading  for  the  delivery  ^ble^securWel 
of  such  goods,  at  or  before  the  time  of  any  advance  or  receipt  of  such  received  by  the 
money  or  negotiable  security,  in  respect  of  which  such  lien  is  claimed,  that  «°*PP^"  *<>  **»« 
the  person  shipping,  or  in  whose  name  any  goods  shall  be  shipped,  is  not  signees,  pro- 
the  actual  and  bond  fide  owner :  provided  also,  that  the  person  in  whose  ^)^^  *^®  ^^ 
name  any  such  goods  are  so  shipped,  shall  be  taken  for  the  purposes  of  nonotice  that 
this  act  to  have  been  entrusted  therewith,  unless  the  contrary  thereof  shall  the  consignors 
appear  or  be  shewn  in  evidence  by  any  person  disputing  such  fact.  actual  pro^ 

By  sect  2.  any  person,  body  politic  or  corporate,  can  accept  and  take  prietorsofsuch 
any  goods,  &c.,  or  the  bills  of  lading  for  the  delivery  thereof,  in  deposit  or  prop^^y. 
pledge  from  any  consignee  thereof;  but  then  and  in  that  case,  such  person  or  ^^  ^ 
body  politic  or  corporate  shall  acquire  no  further  or  other  nght,  title,  or  may  take  goods 
interest,  in  or  upon  or  to  the  said  goods,  Ac.,  or  any  bill  of  lading  for  the  ?'  ^^^  of  lading 
delivery  thereof,  than  was  possessed,  or  could  or  might  have  been  enforced  any  consigns; 
by  the  said  consignee  at  the  time  of  such  deposit  or  pledge  as  a  security  as  but  such  per- 
aforesaid ;  but  such  person,  body  politic  or  corporate,  shall  and  may  acquire,  JJ^qutle  m  * 
possess,  and  enforce  such  right,  title,  or  interest,  as  was  possessed,  and  further  right 
.    mieht  have  been  enforced,  by  such  consignee  at  the  time  of  such  deposit  •*?*°  *^®  *^°* 

«  J  signee  pos- 

or  pledge  as  aforesaid.  sessed. 

(1)   Gtorgt  V.  CUxgeU^  7  T.  R.  359.     Wa-    c,  94.  s.  6.    Carr  v.  Hinchliff,  4  B.&  C.  547. 
ring  v.  Favenck,  1  Camp.  85.      Westwood  v.      Taylor  v.  Kymer,  S  B.  &  Ad.  334. 
fieU,  Holt's  N.  P.  C.  124.     Stat.  6  Geo.  4. 
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Rights  akd  The  3d  section  provides  that  nothing  therein  contained,  shall  he  eon- 

LiABiLiTiu  OF  gtrued  to  prevent  the  true  owner  of  such  goods,  from  recovering  the  aw 

from  his  factor  or  agent  before  the  same  shall  have  been  so  deposited  ^ 

?fP*:  ^*-  .^  pledged,  or  from  the  assignee  of  such  factor  or  airent  in  the  event  of  fe 

Right  of  the        f'      ,         ^  ^  ®    ^  ,  .^*  .1. 

true  owner  to  bankruptcy ;  nor  to  prevent  any  such  owner  from  recovering  mm  asr 
follow  bis  person,  or  from  the  assignees  of  any  person  in  case  of  his  bankmptcj,  or 

Sie  hands  of*"  ^^^  ^^^  ^^y  politic  or  corporate,  such  goods,  so  consigned,  deposited, « 
his  agent,  or  of  pledged,  upon  repayment  of  the  money,  or  on  restoration  of  the  negotiate 
' "  *!rfS*r  ™  security,  or  on  payment  of  a  sum  of  money  equal  to  the  amount  of  wk 
ruptcy,  or  to  security,  for  which  money  or  negotiable  security  such  person,  his  assigaee, 
recorer  them  or  g^ch  body  politic  or  corporate,  may  be  entitled  to  any  lien  upon  sick 
&c!"uMifp«y!^  goods ;  nor  to  prevent  the  said  owner  from  recovering  from  such  penos, 
ing  his  advan-  body  politic  or  corporate,  any  balance  or  sum  of  money  remaining  in  kis 
u*  **tbem  &c    ^*"^  ^  **^®  produce  of  the  sale  of  such  goods,  after  deducting  thermt 

the  amount  of  the  money  or  negotiable  security  so  advanced  upon  tbe 
security  thereof  as  aforesaid :  provided  always,  that  in  case  of  the  bank- 
ruptcy of  such  factor  or  agent,  the  owner  of  the  goods  so  pledged  and  r^ 
deemed  as  aforesaid,  shall  be  held  to  have  discharged  pro  ta$Uo  the  debt  die 
by  him  to  the  bankrupt's  estate. 
Stat  6  Geo.  4.       The  foregoing  statute  was  amended  by  stat.  6  -Geo.  4.  c  94*.,  the  fat 
^94.  s.  I.        section  of  which  enacts,  that  any  person  entrusted,  for  the  puipose  i 
agents  having     Consignment  or  of  sale,  with  any  goods,  wares,  or  merohandise,  and  vhe 
goods  or  mer-    ghaU  have  shipped  snch  goods,  &c.  in  his  own  name,  and  any  person  ii 
thch^  ^ss».       whose  name  any  goods  shall  be  shipped  by  any  other  person,  shall  be 
sion  shall  be       deemed  and  taken  to  be  the  true  owner  thereof  so  far  as  to  entitle  the  eoi- 
*k^™     ^  ^     signee  of  such  goods  to  a  lien  theroon  in  respect  of  any  money  or  negotaabk 
ers,  so  as  to       security  advanced  or  given  by  such  consignee  to  or  for  the  use  of  the  pema 
give  validity  to  \f^  whose  name  such  goods  shall  be  shipped,  or  in  respect  of  any  money  cr 
persons  dealing  negotiable  security  received  by  him  to  the  use  of  such  consignee,  in  the  fib 
bond  fide  upon    manner  as  if  such  person  was  the  true  owner  of  such  goods :  provided  nek 
the  faith  of        consignee  shall  not  have  notice,  by  the  bill  of  lading  for  the  delivery  of  «di 

goods,  or  otherwise,  at  or  before  the  time  of  any  advanci^  or  receipt  of  soeh 
money  or  negotiable  security  in  respect  of  which  such  lien  is  claimed,  tint 
such  person  so  shipping  in  his  own  name,  or  in  whose  name  any  goods  sbifl 
be  shipped  by  any  person,  is  not  the  actual  and  ^oiufyidle  owner  of  sndi 
goods  so  shipped  as  aforesaid:  provided  also,  that  the  person  in  vfacse 
name  any  such  goods  are  so  shipped  as  aforesaid,  shall  be  taken,  for  tie 
purposes  of  this  act,  to  have  been  entrusted  therewith  for  the  purpose  of 
consignment  or  of  sale,  unless  the  contrary  thereof  shall  be  made  to  appear 
by  bill  of  discovery  or  otherwise,  or  be  made  to  appear,  or  be  sboira  ia 
evidence  by  any  person  disputing  such  fact. 
Sect.  2.  By  sect.  2.  any  person  entrusted  with  and  in  possession  of  any  bSl  of 

Personam  pos-  Jading,  India  warrant,  dock  warrant,  warehouse  keeper's  certificate,  wharf- 
of  lading,  &c.  inger's  certificate,  warrant  or  order  for  delivery  of  goods,  shall  be  dcemd 
to  be  the  the  true  owner  of  the  goods  described  and  mentioned  in  tbe  such  sevefai 

u^tomake  '  documents,  or  so  far  as  to  give  validity  to  any  contract  or  agreement  there- 
valid  contracts,   after  to  be  made  by  such  person  so  entrusted  and  in  possession  as  aforesaiil 

with  any  person  or  body  politic  or  corporate,  for  the  sale  or  disposition  d 
the  said  goods,  or  any  part  thereof,  or  for  the  deposit  or  pledge  thereof,  or 
any  part  there6f,  as  a  security  for  any  money  or  negotiable  instnunest 
advanced  or  given  by  such  person,  body  politic  or  corporate,  upon  sack 
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documents :  provided  such  person,  body  politic  or  corporate,  shall  not  have  Rights  ahd 
notice  by  such  documents  or  otherwise,  that  such  person  so  entrusted  as  pj^^"^,"/^"*  ^' 

aforesaid,  is  not  the  actual  and  bond  fide  owner  or  proprietor  of  such  goods.  

In  reference  to  proving  the  contract  under  this  section,  Lord  Tenterden 
in  JSvcms  v.  TVuman (1)  observed,  "It  appears  to  us  from  the  provisions  of 
this  act,  that  the  persons  who  would 4ivail  themselves  of  it,  must  prove  the 
contract  which  they  have  made/' 

In  PhUUps  V.  HtUh(2)  it  appeared  that  the  plaintiffs  were  owners  of  Where  factor 
a  cargo  of  tobacco,  and  on  the  arrival  of  the  vessel  placed  the  bill  of  lading  "^J^^J^'^*t^ 
(indorsed  in  blank)  in  the  hands  of  W.  as  their  factor  for  sale.    W.  entered  goods  under 
the  goods  at  the  custom-house  in  his  own  name,  and  (before  the  cargo  was  '^^  ^  ^^^'  ^* 
weighed,  and  without  the  plaintiff's  knowledge)  obtained  a  dock  warrant 
for  it  in  his  own  name.    W.  had  previously  agreed  with  the  defendants  for 
the  advance  to  him  (W.)  of  20,000^  on  the  deposit  of  other  dock  wacrants 
as  a  security.    The  defendants,  thinking  that  security  insufficient,  refused  to 
advance  more  than  12,000/. ;  whereupon  W.  pledged  with  him  the  dock 
warrant  of  the  plaintiff's  tobacco  as  a  security  for,  and  obtained  thereon,  the 
remaining  8,000/1 :  —  It  was  held,  that  under  these  circumstances  it  did  not 
sufficiently  appear  that  W.  was  entrusted  with  this  dock  warrant  within  the 
meaning  of  the  Factor's  Act,  6  Geo.  4.  c.  94.  s.  2.,  and  therefore  that  the 
plaintiffs  were  entitled  to  recover  from  the  defendants  the  proceeds  of  the 
tobacco  which  was  sold  by  the  defendants  on  W.'s  becoming  bankrupt. 

It  also  appeared,  that  the  defendants  had  advanced  to  W.  the  sum  of 
14,000/.  on  the    deposit  of  American  state  bonds.    W.  and   C.  after- 
wards entered  into  partnership,  and  agreed  with  the  defendants,  in  con- 
sideration of  their  discounting  W.  and  C.'s  acceptances  for  14,400/1,  to 
deposit  with  them  as  a  security  dock  warrants  for  goods  held  by  them. 
W«  and  C.  accordingly  deposited  with  defendants  the  dock  warrant  of 
another   cargo  of  tobacco   belonging  to  the  plaintiffs,    which  they  had 
taken  out  in  their  own  names,   under  similar  circumstances  with   the 
former.     The  defendants  gave  up  to  W.  the  American  bonds,  and  paid 
over  to  W.  and  C.  the  balance,  after  deducting  the  debt  due  to  them  from 
W.,  and  the  discount:  —  It  was  held,  that  if' according  to  the  intention 
of  both  parties  the  14,400/.  was  to  be  placed  wholly  at  the  dbposal  of  W. 
and  C,  to  apply  it  to  any  purpose  of  their  own  as  they  pleased,  and  they 
directed  its  payment  in  account  to  the  defendants  in  satisfaction  of  W.'s 
debt,  this  was  an  advance  of  money  to  W.  and  C.  within  the  meaning  of 
stat  6  Geo.  4.  c  94.  s.  2. ;  but  if  their  intention  was,  that  the  new  advance 
was  only  for  the  purpose  of  satisfying  W.*s  former  debt,  and  it  would  not 
have  been  made,  except  upon  the  understanding  that  it  should  be  so  applied, 
and  the  application  of  it  otherwise  would  have  been  a  breach  of  the  agree- 
ment, then  it  was  not  an  advance  within  the  meaning  of  the  statute ;  Mr.  Judgment  of 
Baron  Parke  observing,  "  It  is  very  clear,  that  this  section  relaxes  the  rule  Mr.  Baron 
of  the  common  law,  only  with  respect  to  those,  who  deal  with  persons  who  phiiUpg  v. 
are  not  merely  in  possession  of,  but  are  also  '  entrusted '  with;  the  symbol  ^^^' 
of  property.     However  great  the  hardship  may  be  on  innocent  persons,  and  « 
whatever  they  may  have  supposed  from  finding  another  in  possession  of  a 
document  bearing  the  indicia  of  property  in  himself,  still  the  statute  does 
not  apply,  and  they  can  acquire  no  title  by  virtue  of  itf  unless  the  docu- 

(1 )  2  B.  &  Ad.  888.  (2)  6  M.  &  W.  572. 
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Rights  avd  meat  has  been  *  entrusted*  to  that  persoo.  If  the  legislature  hadinteiHifdto 
PftiNcirALfl,&e.  ^^^  ^^^  simple  possession  of  such  instruments  sufficient  to  enable  the 

party  having  them  to  make  a  good  title,  they  no  doubt  would  have  so  pro- 

MnSuron"  ^^^^^ ;  '^  they  had,  the  innocent  party  dealing  with  him,  would  have  b«a 
Parke  in  Fhii"  protected,  but  the  innocent  owner  would,  in  that  case,  have  suffered,  if  tk 
Hpa  ▼.  Huth.       document  had  been  taken  from  him  by  felony  or  fraud.     But  by  prondiif 

that  a  person  should  be  *  enirusted*  as  well  as  in  possession,  the  inconvemoKe 
is  obviated.     The  statute  applies  only  to  wrhten  documents  rehubgte 
goods,  and  not  to  goods  themselves ;  and  for  this  reason,— these  docaineBti 
may  be  made  to  designate  the  owner's  name,  which  the  goods  themsdm 
generally  speaking,  cannot ;  and  it  is  clear,  that  the  legislature  inteDdei 
that  those  persons  only  should  suffer  by  the  frauds  of  their  agents,  vk 
have  entrusted  them  with  the  evidence  of  title,  and  omitted  to  take  tliQC 
precautions,  which '  might  have  prevented  them  from  deceiving  otlKr& 
It  is  therefore  necessary,  in  order  to  give  effect  to  this  clause,  that  (he 
owner  should  have  *eniru9ted*  the  factor  with  the  document;  not  Huii 
is  necessary,  that  the  owner  should  have  had  personal  possession  of  Ik 
document,  so  as  to  be  able  to  mark  it  with  his  name,  and  himself  delivered 
it  to  the  factor;  for  if  his  own  agent,  general  or  special,  puts  it  mtotk 
hands  of  the  factor  with  the  factor's  name  on  it,  or  if  the  factor  be  instndri 
by  the  owner  to  obtain  the  document  in  that  state,  and  does  so,  no  dook 
he  is  *  entrusted'  by  the  owner, with  it,  within  the  meaning  of  the  id 
But  in  order  to  constitute  an  entrusting  of  such  a  document,  it  is  oeoeawr 
that  the  owner  should  have  intended  the  factor  to  possess  it,  in  thatfonn,it 
the  time,  when  he  had  the  possession.    Entrusting  with  the  docnmentit 
essentially  different  from  enabling  a  person  to  become  possessed  of  it,— fn* 
giving  him  the  means  of  obtaining  it*     An  instance  of  the  diflerence  is 
well  put  in  the  argument,  when  it  was  said  by  Mr.  Crompton,  that  one  «k 
gives  another  the  key  of  his  bureau  to  get  out  one  paper,  may  enable  ins 
to  procure  any  other  that  he  pleases  to  take,  but  does  not  entrust  him  vid 
it.    It  is  not  enough,  therefore,  to  shew  that  the  plaintiffs  empovered 
Warwick,  or  Warwick  and  Clagett,  to  possess  themselves  of  the  wamnu 
whenever  they  chose :  it  must  be  shewn,  that  the  plaintifis  really  mftn^ 
that  the  factors  should  be  possessed  of  them  at  the  time  they  pledged  tkot 
or  it  must  be  shewn,  that  the  plaintiffs  meant  them  not  merely  to  bare  tk 
power  which  the  possession  of  the  bill  of  lading  would  give — of  getting  tk 
warrants  when  they  liked — but  to  exercise  that  power  by  obtaining  it  wk*- 
ever  they  in  their  discretion  might  think  fit    If  either  of  these  ioteotioB 
were  proved,  it  would  be  sufficient;  but  if  the  factors  were  proved  to  be  in 
possession  of  the  warrants,  under  such  circumstances  as  that  the  pbuatzff,  if 
they  had  been  informed  of  that  fact,  might  justly  have  said,  ^  we  nem 
meant  this,'  it  is  impossible  to  say,  that  they  entrusted  the  factors,  with  tfaeft 
\irarrants.  The  principals  can  never  be  deemed  to  have  '  entrusted'  the  agents 
with  a  document,  which  the  agents  obtained  in  breach  of  their  trast,  against 
the  intention  of  their  principals,  in  violation  of  their  duty  towards  theoi 
«  and  which  document  never  would  have  existed  at  all,  if  it  had  not  been  for 
the  fraud  of  the  agents  against  their  employers.    It  was  well  observed  br 
Mr.  Crompton,  that  it  is  impossible  to  suppose  a  confidence  reposed  bytk 
employer  with  respect  to  a  document,  the  very  existence  of  which,  is  %^ 
upon  him/' 
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In  Taylor  v.  Kymer(l)  it  appeared  that  N.  and  Co.  purchased  and  paid  Riobts  akd 

for  twenty-three  chests  of  indigo  on  behalf  of  the  sanie  principal,  and  were  Pa'I^™*^^^ 

paid  the  amount  by  him,  but  retained  the  warrants,  and  the  chests  remained  

in  the  East  India  Company's  warehouses.     Being  desirous  of  withdrawing  ^^*  *^^*  ■ 

some  other  warrants^  which  they  had  in  the  hands  of  the  defendants,  they  position  by 

deposited  these  in  lieu  of  them :  and  they  afterwards  authorised  the  de-  ^^i"  within 

«         st&t   6  Geo  4 

feudants  to  sell  the  twenty-three  chests,  and  appropriate  the  proceeds,  which  e,  9^  g.  2/ 
they  did,  not  knowing  that  any  party  was  interested  in  them  but  N.  and  Co. 
At  the  time  of  this  transaction,  N.  and  Co.  were  creditors  in  account  with 
their  principal  to  an  amount,  much  below  the  value  of  the  indigo :  —  It  was 
holden,  that  the  sale  of  the  twenty -three  chests  was  a  conversion,  and  that 
the  defendants  were  liable  to  the  principal  in  trover ;  for  that  the  transfer 
of  these  warrants  by  N.  and  Co.  was  not  a  sale  or  disposition  by  factors 
-within  Stat.  6  Geo.  4.  c.  94.  s.  2.,  nor  a  pledge  as  security  for  negotiable 
instruments  within  the  same  clause.  East  India  warrants  not  being  "  ne- 
gotiable instruments :"  —  and  that  if  the  warrants  were  deposited  as  security 
for  a  previously  exbting  debt,  the  defendants  by  stat.  6  Geo.  4>.  c.  94.  s.  3* 
could  have  no  greater  right  in  respect  of  them,  than  the  factors  had  at 
the  time  of  the  deposit :  — Lord  Tenterden  observing,  "  We  are  of  opinion  Judgment  of 
that  the  delivery  of  the  twenty-three  warrants  does  not,  under  any  of  ^^^  j^  2^1^^ 
th^  provisions  of  this  act  of  Parliament,  give  the  defendants  any  right  to  v.  Kymer. 
bold  these  warrants  from  the  plaintiff  as  a  security  for  the  debt  owing 
to  him  by  Nevett  and  Sons.  It  is  not  a  contract  for  the  sale  of  the  goods 
-within  the  second  section,  neither  is  it  a  disposition;  for  to  make  it  a 
disposition,  there  must  be  something  in  the  nature  of  a  sale.  It  is,  how- 
ever, a  deposit  or  pledge  of  the  warrants ;  but  then  is  it  such  a  deposit  or 
pledge,  as  is  in  the  contemplation  of  the  second  section  ?  To  come  within 
that  section,  it  must  be  a  deposit  or  pledge  for  money,  or  a  negotiable 
instrument  advanced  or  given  by  such  person  upon  tlie  faith  of  such 
documents. 

^*  Now,  no  money  is  advanced  or  given  upon  the  faith  of  these  documents. 
Then  is  any  negotiable  instrument,  given  upon  the  faith  of  the  twenty-three 
-warrants  ?  Other  warrants  are  given  upon  the  faith  of  these ;  but  we  are 
of  opinion,  that  these  warrants  are  not  negotiable  instruments  within  the 
meaning  of  the  act 

'*  The  third  section  will  not  assist  the  defendants,  for  if  the  warrants  are 
considered  to  be  deposited  as  a  pledge,  not  upon  the  faith  of  the -documents 
as  under  the  second  section,  but  for  any  debt  due  and  owing  from  the 
person  making  the  deposit  or  pledge  before  the  time  of  the  deposit  or 
pledge^  the  person  who  accepts  the  goods  under  such  circumstances  will 
acquire  no  further  right  than  the  person  had  who  made  the  deposit  or 
pledge.  The  fifth  section  applies  to  cases  of  deposits  or  pledges  with 
notice,  and  there  the  person  with  whom  the  goods  are  pledged,  acquires  no 
further  right  than  the  party  pledging  had." 

By  sect.  3.  in  case  any  person,  or  body  politic  or  corporate,  shall  accept  Sect.  3. 
and  take  any  such  goods.  &c  in  deposit  or  pledge  from  any  such  person  so  in  ^°  pe^on  to 

J  o         f  r  fo  ^  V  acquire  a  secu* 

possession  and  entrusted  without  notice,  as  a  security  for  any  debt  or  de-  rity  upon 
mand  due  and  owing  from  such  person  so  in  possession  to  such  person,  or  goods  in  the 

(1)3  B.  &  Ad.  321. 
6  H 
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LiAULfTus  or 

hands  of  an 
agent  for  an 
antecedent 
debt*  beyond 
tbe  amount  of 
the  agent*!  in- 
terest in  the 
goods. 

Sect.  4. 
Persons  may 
contract  with 
known  agents 
in  the  ordinary 
course  of  busi- 
ness, or  out  of 
that  course  if 
within  the 
agent's  author- 
ity, notwith- 
standing notice. 


Judgment  <^ 
Lord  Tenter- 
den  in  Evans 
V.  Trueman, 


♦•  Agent  en- 
trusted with 
goods." 


Sect  5. 
Persons  may 
accept  and  take 


body  politic  or  corporate,  before  the  time  of  such  deposit  or  pledge,  &a 
such  person  or  body  politic  or  corporate,  so  accepting  or  taking  suck  goodsk 
deposit  or  pledge,  shall  acquire  no  further  or  other  right  to  the  said  good%  or 
any  such  docum^it,  than  was  possessed,  or  oould  or  might  have  been  enforad 
by  the  said  person  so  possessed  and  entrusted  at  the  time  of  sachdeposl 
or  pledge  as  a  security;  but  such  person,  or  body  politic  oroorponte,ft 
taking  such  goods  in  deposit  or  pledge,  shall  acquire,  possess,  and  a/hm 
such  right,  title,  or  interest,  as  was  possessed  and  might  have  been  oiforad 
by  such  person  so  possessed  and  entrusted. 

By  sect.  4.  any  person,  or  body  politic  or  corporate,  may  contract  witk 
any  agent  entrusted  with  any  goods,  or  to  whom  the  same  may  be  consgBed 
for  the  purchase  of  any  such  goods,  and  to  receive  the  same  of>  andpiyiiK 
the  same  to,  such  agent ;  and  such  contract  and  payment  shall  be  faindiif 
upon  and  good  against  the  owner  of  such  goods,  notwithstanding  oA 
person,  or  body  politic  or  corporate,  shall  have  notice  that  the  pei«s 
making  such  contract  is  an  agent:  provided  such  contract  and  payment k 
made  in  the  usual  and  ordinary  course  of  business,  and  that  such  penon,* 
body  politic  or  corporate,  shall  not,  when  such  contract  is  entered  into  ff 
payment  made,  have  notice  that  such  agent  is  not  authorised  tosefllk 
said  goods,  or  to  receive  the  said  purchase  money. 

A  party  receiving  East  India  warrants  from  a  factor  in  pledge  for  mouen 
advanced  to  him,  cannot  retain  them  under  stat.  6  Geo.  4.  c94.  agsinit 
the  true  owner,  if  from  the  circumstances  he  must,  as  a  reasonable  nu. 
have  known  them  not  to  belong  to  the  factor,  although  no  direct  eomai- 
nication  of  that  fact  is  made  to  him.  Thus,  in  Evans  v.  Trueman (\)hai^ 
Tenterden  said,  "The  expression  of  the  statute  is,  that  a  party  is  to  k 
entitled  to  its  protection,  if  <<  he  shall  not  have  notice  by  the  documeDtitf 
otherwise  "  that  the  pledger  was  not  the  actual  and  band  fide  owner  of  tk 
goods  pledged.  A  person  may  have  knowledge  of  a  fact,  either  by  di«t 
communication,  or  by  being  aware  of  circumstances,  which  must  lesd » 
reasonable  man,  applying  his  mind  to  them,  and  judging  from  them,  to  tk 
conclusion  that  the  fact  is  so.  Knowledge,  acquired  in  either  of  the* 
ways,  is  enough,  I  think,  to  exclude  a  party  from  the  benefit  of  tbe  fm* 
visions  of  this  statute ;  slight  suspicion,  I  think,  will  not.  The  qoestioi 
I  shall  leave  to  the  jury  in  this  case,  where  there  is  no  evidence  of  dine< 
communication,  is,  whether  the  circumstances  were  such,  that  a  reasoiaHe 
man,  and  a  man  of  business,  applying  his  understanding  to  tfaeni,  wodii 
hnaw  that  the  goods  were  not  Nevitt*s.  If  so,  the  defendants  are  fiot  en- 
titled to  retain  them." 

In  Monk  V.  Whittenbury  {^)  Lord  Tenterden  observed,  **  It  is  diflScdtto 
say  precisely,  what  is  meant  in  this  section,  by  an  <  agent  entrusted  wi(i 
goods;'" — but  it  has  been  holden,  that  a  wharfinger,  who  was  ako aikar 
factor,  having  flour  sent  to  him  to  keep  till  further  orders,  was  not  i> 
"  agent  entrusted  with  "  the  flour  within  stat  6  Geo.  4.  c  94.  s.  4.,  so  « 
to  give  validity  to  a  sale  by  him  of  the  flour. 

By  sect  5.  any  person  or  body  politic  or  corporate,  can  accept  and  tike 
any  such  goods,  or  any  such  document  in  deposit  or  pledge  from  any  wc6 


(I )  1  M.  &  Rob.  10.     2  B.  &  Ad.  886.  (2)  2  B.  &  Ad.  486.     1  M.  &  B<*^  S' 
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factor  or  agent,  notwithstanding  such  person,  or  body  politic  or  corporate,  ^obts  avd 
shall  have  such  notice,  that  the  person  making  such  deposit  or  pledge  is  p^^c»^u,&!c. 

a  factor  or  agent ;  but  in  that  case  such  person,  or  body  politic  or  cor-  ; — 

porate,  shall  acquire  no  further  or  other  right,  title^  or  interest  in  or  upon  ^J^  from* 
or  to  the  said  goods,  or  any  such  document  for  the  delivery  thereof,  than  known  agents; 
was  possessed  or  could  or  might  have  been  enforced  by  the  said  factor  or  ^^^ "  ^^ 

case  sbsil  ac* 

agent  at  the  time  of  such  deposit  or  pledge  as  a  security ;  but  such  person,  ^.^^^  j^  fur. 
or  body  politic  or  corporate,  shall  and  may  acquire,  possess,  and  enforce  ther  Interest 
such  right,  title,  or  interest  as  was  possessed  and  might  have  been  enforced  J^^a^by^uch 
by  such  factor  or  agent  at  the  time  of  such  deposit  or  pledge.  agent  at  the 

The  forgoing  section  only  refers  to  a  pledge  made  distinctly  as  such  (1),  *^™J  ^^^^^ 
and  the  right  of  a  factor  depends  upon  the  question  whether,  upon  the  face 
of  the  whole  account  between  the  princip^  and  factor,  the  principal  is  in- 
debted to  the  factor.  (2) 

In  Fletcher  v.  Heath  (3)  it  was  holden,  that  where  a  broker  having 
accepted  bills  for  his  principal  on  the  security  of  goods  then  in  his  hands, 
and  pledged  the  goods  with  a  person  who  had  notice  of  the  agency,  but  did 
not  inform  the  principal  of  this  transaction,  the  broker  under  stat  6  Geo.  4. 
c.  94.  s.  5.  could  only  transfer  such  right  as  he  had,  which  was  a  right  to  be 
indemnified  against  the  bilb  which  he  had  accepted ;  and  that  the  principal 
having  satisfied  those  bills,  was  entitled  to  have  back  his  goods  from  the 
pawnee,  without  paying  the  amount  for  which  they  were  pledged. 

By  sect  6.  nothing  therein  contained  is  to  be  deemed,  oonstrued,  or  taken  Sect  6. 
to  deprive  or  prevent  the  true  owner  of  such  goods  from  demanding  and  ?^'*''*^  e*r*to 
recovering  the  same  from  his  factor  or  agent  before  the  same  shall  have  follow  his 
been  so  sold,  deposited,  or  pledged,  or  from  the  assignee  of  such  factor  or  soo^  while  m 
agent  in  the  event  of  his  bankruptcy;  nor  to  prevent  such  owner  from  bis  agent  or  of 
demanding  or  recovering  of  and  from  any  person,  or  body  p<ditio  or  cor*  ^^  assignee,  in 
porate,  the  price  or  sum  agreed  to  be  paid  for  the  purchase  of  such  goods,  ^^^y  ^  "^J 
subject  to  any  right  of  set-off  on  the  part  of  such  person,  or  body  politic  or  recover  them 
corporate,  against  such  factor  or  agent ;  nor  to  prevent  such  owner  from  ^'*'"*  *  ^^^^^ 

.       r  L  u  J  !•*•  *  u  J  person,  upon 

Tecovenng  from  such  person,  or  body  pontic  or  corporate,  such  goods  so  paying  his  ad- 
deposited  or  pledged,  upon  repayment  of  the  money,  or  on  restoration  of  vanees  secured 
the  negotiable  ins^ment  so  advanced  or  given  on  the  security  of  such  ^  ™* 

goods  by  such  person,  or  body  politic  or  corporate,  to  such  fkctor  or 
i^nt,  and  upon  payment  of  such  further  sum  of  money,  or  on  restoration 
of  such  other  negotiable  instmment  (if  any)  as  may  have  been  given  by 
such  factor  or  agent  to  such  owner,  or  on  payment  of  a  sum  of  money 
equal  to  the  amount  of  such  instrument;  nor  to  prevent  the  said  owner  In  case  of 
from  recovering  from  such  pereon,  or  body  politic  or  corporate,  any  balance  fa^!|oy"Jb*^^ 
or  sum  of  money  remaining  in  his  hands  as  the  produce  of  the  sale  of  such  owner  of  goods 
goods,  after  deducting  thereout  the  amount  of  the  money  or  negotiable  ^^^^^  .*",f 
instrument  given  upon  the  security  thereof:  provided  always,  that  in  case  be  held  to  have 
of  the  bankruptcy  of  any  such  factor  or  agent,  the  owner  of  the  goods  so  discharged  pro 
pledged  and  redeemed,  shall  be  held  to  have  discharged  pro  tanto  the  debt  ^^^  f^^^  ^^^ 
due  by  him  to  the  estate  of  such  bankrupt.  (4)  to  bankrupt. 

(1)  TlumpiOH  V.  Farmer,  M.  &  M.  48.  (4)  As  to  the  general  effect  of  a  factor's 

(2)  Robertton  y.  KeHsingUm,  5  M.  &  R.  bankruptcy,  upon  the  goods  of  his  principal, 
381.  vide    SoUy  ▼.    Rathbmu,   2  M.   &  S.    298. 

(3)  7  B.  &  C.  51 7.  Coekran  v.  Mam,  ibid.  30 1 .  n.     BaiUy  ▼.  CnU 
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FACTOR. 


RxQBTs  AMD  By  sccts.  7.  &  10.,  agents  fraudulently  pledging  the  goods  of  thdr  pnit- 

"FusciTA^kc,  c^P*^*  ^^  ^^  ^®  deemed  guilty   of  a  misdemeanor,  and   may  be  tnia- 

ported  not  exceeding  fourteen  years,  but  not  in  cases  in  which  the  agent  W 

not  made  the  goods  a  security  for  any  sum  beyond  the  extent  of  his  on 
*       lien. 

And  that  acceptance  of  bills  by  an  agent  is  not  to  create  a  lien  so  as  to 
excuse  the  pledge,  unless  the  bills  are  paid  when  due;  and  that  the  acts 
not  to  extend  to  partners  not  being  privy  to  the  offence,  nor  to  lessen  asy 
remedy  at  law  or  equity,  which  the  party  aggrieved  may  be  entitled  to 
adopt. 


COMPSTXNCT 

OP  Factor. 

Bound  to  dis- 
close the  secrets 
of  his  principal. 

Agent  can 
prove  his  au- 
thority. 


Principal  can 
prove  the  con- 
tract by  his 
•gent* 


Judgment  of 
Mr.  Justice 
Parke  in  Hun- 
ter T.  Leathltiy. 


11.  Evidence. 

No  agent  or  factor,  however  confidentially  employed,  is  privileged  froa 
disclosing  the  secrets  of  his  principal  unless  he  be  counsel  or  attorney.  (1) 

Payment  to  an  agent  properly  authorised  is  equivalent  to  payment  to  ik 
principal,  in  equity  as  well  as  in  law ;  and  the  fact  of  the  authority  may  be 
proved  by  the  agent — because,  the  witness  stands  indifferent  in  point  of 
interest  between  the  parties.  (2) 

If  the  authority  be  embodied  in  a  written  instrument  it  should  be  pro- 
duced, or  its  non  production  accounted  for ;  but  in  other  cases  it  is  safEdot 
to  prove,  that  the  agent  has  acquired  credit  by  acting  in  that  capacity,  wktek 
has  been  recognised  by  the  principal  in  other  instances. 

The  agent  in  actions  instituted  by  the  principal  to  enforce  contract^ « 
a  competent  witness  for  his  employer  (3) ;  and  there  is  no  differeDce  bt- 
tween  an  agent  taking  to  himself  a  part  of  the  price  for  which  he  bargaifii 

■ 

and  taking  a  commission  from  his  employer  upon  that  price.  (4)  Bet 
if  an  agent  have  entered  into  the  contract  in  his  own  name,  he  is  idcob- 
petent  to  prove  that  he  purchased  the  goods  as  agent.  (5) 

In  HuTUer  v.  Leathley  (6),  it  was  held,  that  a  broker  who  had  effected  t 
policy,  and  had  a  lien  on  it  for  his  premiums,  may  be  compelled  by  the  <»■ 
sured  to  produce  it  on  the  trial  of  an  action  against  the  underwritersi  ud 
that  he  was  a  competent  witness,  notwithstanding  his  lien,  to  prove  all  roatteis 
connected  with  the  policy,  Mr.  Justice  Parke  observing,  '^  I  think  that  tbe 
witness  was  competent  The  first  objection  is,  that  he  was  a  creditor  of  tk 
plaintiff;  but  it  seems  to  me,  that  the  defendant  has  nothing  to  do  with  that 
If  it  be  said,  that  he  is  interested  as  agent,  it  is  clear,  that  an  agent  is  admis- 
sible ex  necessitate  to  prove  all  matters  connected  with  a  contract  made  bj 
himself.  But  then  it  is  said,  that  he  had  a  special  interest  in  the  policy.  Tbt 
might  have  been  a  sufficient  objection,  if  he  had  been  assignee  or  mortgagee 
of  the  policy  ;  but  that  did  not  appear  to  be  the  case ;  he  had  a  mere  iieH> 
and  an  attorney,  although  he  has  a  lien  on  the  judgment,  is  competent;  and 


vtrveU,  8  B.  &  C.  448.    Stat.  6  Geo.  4.  c.  16. 
8.  12. 

(1)  Cobden  V.  Kendrick,  4  T.  R.  431. 

(2)  Uderton    v.    Atkinson,    7    ibid.    480, 
Hobson  V.  Eaton,  I  T.  R.  62. 


(3)  Dixon  V.  Cooper,  3  Wils.  4a 

(4)  Benjamin  v.  Portens,  2  Hen.  B^"*- 
592. 

(5)  AP Brain  v.  Fortune,  3  Camp.  SIT. 

(6)  lOB.&C.  858. 


FACTOR.  1941 

I  take  the  reason  of  the  rule  to  be,  that,  whatever  be  the  result  of  the  ac-      Evid«nce. 
tion,  his  legal  rights  remain  the  same.    If  he  looks  to  the  judgment  alone 
for  payment,  that  may  affect  his  credit,  but  not  his  conapetency." 

If  the  money  of  the  principal  have  been  fraudulently  applied  by  the  agent  Fraudulent 
to  an  illegal  and  prohibited  purpose,  it  may  be  recovered  back  by  the  prin-  *Ppl*<»^on  o^ 
cipal  from  the  fraudulent  holder,  if  it  can  be  clearly  traced ;  because  the 
plaintiff  does  not  stand  in  the  place  of  his  agent,  but  sues  for  his  identified 
property,  which  has  come  to  the  hands  of  the  defendant  iniquitously  and 
illegally  (1) ;  and  the  agent  is  a  competent  witness  after  a  release  to  prove 
such  fraud  (2) ; — so  also  in  an  action  to  recover  goods  against  one  who  had 
received  them  by  the  tortious  delivery  of  the  servant,  the  latter  was  admitted 
to  prove  the  fact, —  although  it  is  not  stated,  that  he  had  a  release.  (3) 

The  vendor  of  goods  to  a  factor  for  the  use  of  his  principal  may  make  Factor  is  a 

the  factor  a  witness,  (if)    Thus,  in  an  action  for  money  had  and  received,  «»™P«*«p*  ^^ 

\   ^  '  '*  '   ness  against  his 

to  charge  a  person  with  the  receipt  of  money,  the  servant  who  received  it,  priocipaL 
is  a  good  witness  without  a  release  (5) ;  because  he  stands  indifferent  be-   Receipt  of 
tween  the  parties,  being  liable  either  to  pay  the  money  received  to  the  ™<«>ey« 
plaintiff,  or  to  refund  it  to  the  defendant.    So,  likewise,  in  an  action  against 
the  owners  of  a  ship  for  money  borrowed  by  th^  captain,  the  latter  was 
held  by  Lord  Kenyon  to  be  a  good  witness  for  the  plaintiff  to  prove,  that 
the  money  was  borrowed  for  the  use  of  the  ship,  and  not  for  his  own  use.  (6) 

Where  goods  have  been  consigned  to  a  factor  to  sell  on  commission,  it  Presumptive 
may  be  presumed,  after  a  reasonable  time  (c.  g.  fourteen  years)  has  elapsed,  f^'*!®°*®  ^^ 
that  he  has  accounted.  (7)  counted. 

(1)  CUxrht  V.  Shtty  Cowp.  197.     Jaijuti  v.         (4)  Matthtw9  v.  Maydony  2  Esp.  N.  P.  C. 
GoUgMff,  2  W.  Black.  1073.  509.     J<m»  ▼.  Perchard,  ibid.  507. 

(2)  Ibid.,  vide  etiam  Corking  v.Jarrard,        (5)  Maithewi  v.Bbydcm,  ibid.  509. 

1  Camp.  37.  (6)  Evana  v.  WUUanu,  7  T.  R.  481.  ». 

(3)  Bull  N.  P.  90.  (a.)     Anon.  1  Salk.        (7)   TopAom  v.  Braddiek^  1  Taunt  572. 
289. 
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FISHERY. 

L  Geveballt,  pp.  1942 — 1944. 

PnUte  and privaU /tskmiei  —  The  erow»  hat  mo  gemtral  piwputy  tmJUh^^  OiV' 
ship  of  the  toil  primA  facie  evidence  of  a  right  of  fiekenf — Diotintiim  ri^  < 
fiakny — Whalk  FisHcar  —  Cuatomary  righte  ofjukenmem — Aet  effukSa^  td- 
Jteitnt  to  maJMittin  an  action,  aMkomgk  no  fuk  were  ooMgkt  —  HipAf  offtdm§m^ 
he  exerdoed,  ao  at  not  to  impede  navigoHom, 

%  FrKB  F18HKRY,  p.  1944. 

3.  SSVBRAL  FiSHBRT,  pp.  1944 — 1946. 

HmB  daimed^  Where  it  cannot  be  created— Judgment  of  Lord  MamtfiM  n  Sif- 
moor  r.  Courtenaj  (Lord) — Naiwre  of  eeeeral  fitkery — AppmtenwU  ie  enmm 

—  IFhat  ie  an  incorporeal  and  not  a  territorial  kereditamemt  —  Mi^dt  efjfid 
owners  nnder  a  canal  act —  C^imant  must  prove  hie  right  to  a  free  or  toed 
frekerg, 

4*  Common  of  Fishery,  pp.  1946»  1947. 

D^ed'-'Jwdgment  of  Lord  EOenbonmgk  m  Weld  e.  Hornby  —  Where  the  &m 
had  no  right  to  erect  a  weir —  Scotch  weire, 

5.  Declaration  —  Pleadings  —  Evidence  —  Costs,  pp.  1947— 195(1 

Dkclabatiov  —  Venue ^  Foam  op  Action  —  Caae  —  TVnpoM  —  AenefH- 
Averment  that  defendant  -took  plaintiff  efieh'^— Unneeeeoarg  tpeeSaBg to ddi^ 
peUftie  right  of/ieherg —  Plbadingi — Ltberum  teoementuni — ISeeeriftm  riyk 

—  EnDtvcm— Crown  teieed  in  fee  ^  Where  nter  wiB  tt^port  the  preeemflm^ 
a  grant  — AdnUse&nUty  of  old  lieeneee  and  leaeee  —  Miedireetum  at  to  At  ao- 
dte  of  righte,  in  relation  to  ancient  weirt  —  When  olgeetiom  nuat  he  wdr  t»(k 
production  of  a  eopg —  Costs. 


Gbvikally.  1.  Generally. 

Public  and  pri-       Fisheries  are  public  or  private.     The  former  are  either  fisheries  in  diM 
vate  fisheries,     g^^^  |q  ^\^[q\^  ^U  nations  have  a  right  to  fish,  and  some  of  which  sreo- 

couraged  by  act  of  parliament,  or  they  are  fisheries  within  the  foar  seas,  v 
within  public  navigable  rivers,  in  which  all  Britbh  subjects  have  aiigiit^ 
fish  in  exclusion  of  other  nations^  subject,  in  some  particular  instaooe^  to 
modifications  by  acts  of  parliament,  or  the  prescriptive  rights  of  individuli' 
Private  fisheries  are  those  in  which  some  particular  persons  are  entitled  to 
an  exclusive  right  of  fishing. 
The  crown  has  The  crown  has  no  general  property  in  fish,  except  whales  and  sturgeoBii 
no  general  pro-  ^hich,  it  is  said,  belong  to  the  king.  (1)    But  to  give  to  the  crown  »  ^^ 

to  such  fish,  they  must  be  taken  within  the  seas,  parcel  of  the  dominions  lO" 
crown  of  England,  or  in  creeks  or  arms  thereof;  for  if  taken  in  the  vi« 
seas,  or  out  of  the  precinct  of  the  seas  subject  to  the  crown  of  England^  tkr 
belong  to  the  taker.  (2) 

(1 )  Bract  Ub.  iu.  c.  3.  s.  5.     Britt  266.        (2)  Fenningt  v.  GrenviSe  (lor^  »Ti«* 
Calvin^t  eate,  7  Co.  16.  241. 


FISHERY.  1943 

JPrimd  facicy  every  subject  has  a  right  to  take  fish  found  upon  the  sea-     GgygaALLT. 
shore  between  high  and  low  water  mark.  (1)    But  such  general  right  may  . 
be  abridged  by  the  existence  of  an  exclusive  right  in  some  individual. 

Ownership  of  the  soil  is  primd  facie  evidence  of  a  right- of  fishery ;  and  a  Onrno^hip  of 
man  may  prescribe  for  a  general  fishery  in  a  navigable  river,  without  shew-  fycU^^ridHi* 
iDg  a  ^rant  from  the  crown  (2) ;  but  a  prescription  to  fish  in  the  sea  is  idle  of  a  right  of 
and  void.  (3).  <«*»«^- 

-  A  man  may  have  a  proper  and  several  interest  as  well  in  a  fishery,  as  in 
water  or  a  river>  for  a  man  may  grant  aquam  manh  and  the  fishery  shall 
pass.  (4) 

The  sea  belongeth  to  the  king ;  and  also  every  navigable  river,  so  high  as  Distinctive 
the  river  ebbs  and  fiows,  is  a  royal  river ;  so  far  it  is  considered  as  a  branch  "*  **  °  "  " 
of  the  sea,  and  belonging  to  the  crown :  but  rivers  not  navigable,  are  the 
property  of  the  proprietors  of  the  lands  on  both  sides  the  river ;  that  is^  if 
both  sides  belong  to  one  owner,  the  whole  river  is  his ;  if  to  two  persons, 
the  river  is  in  moieties.  But  in  the  case  of  the  crown,  there  is  a  difference 
in  respect  to  granting  the  land  from  that  of  a  subject ;  for  by  a  grant  of  the 
land  in  the  case  of  a  subject,  the  fishery  would  pass  ;  but  in  the  ease  of  the 
crown,  by  a  grant  of  the  land  adjoining  a  navigable  river  or  royal  fishery, 
the  fishery  would  not  pass,  for  it  is  an  inheritance  in  gross  in  the  crown,  and 
parcel  of  the  inheritance  of  the  crown  itself ;  but  it  may  be  specially  granted 
by  grant  of  the  fishery  from  the  crown.  (5) 

Companies  and  societies  have  been  established  by  statutes,  and  invested  Whalk  Fish- 
with  certain  privileges  ;  and  by  the  courtesy  of  nations,  boats  employed  in  '^^' 
the  fisheries  are  excepted  from  capture :  —  likewise,  with  a  view  to  encou- 
rage fisheries  in  distant  seas,  bounties  are  given  on  the  importation  of  fish ; 
and  foreigners  are  prohibited  from  bringing  fish  of  particular  descriptions 
to  a  British  market 

The  information  in  the  books  relative  to  the  "  whale  fishery*'  is  of  a  very 
limited  extent,  and  those  which  have  been  decided,  relate  to  the  property  in 
the  fish.  (6) 

Fishermen  may  by  custom  justify  going  on  the  adjoining  land  to  the  sea^   Customarj 

( 1 )  Bagott  ▼.  Orr,  2  B.  &  P.  472.  Qtuere,  If,  while  the  fish  is  fast  to  the  harpoon  of  the 
If  there  be  a  primd  facie  right  in  the  subject  first  striker,  another,  comes  up  unsolicited, 
to  take  fi^  shells  found  on  the  sea-shore  be-  and  so  disturbs  the  fish,  that  she  breaks  from 
tvreen  high  and  low  water  mark  ?  the  first  harpoon,  and  then  he  strikes  her  with  a 

(2)  Rogers  ▼.  AUen,  1  Camp.  312.  harpoon  himself,  and  secures  her,  the  fi^  be- 
(S)  Ward  v.  Crtiwdk  Willes,  265.  longs  to  the  first  striker.   Skhmv  ▼.  Chajmnn, 

(4)  Bonne  Fishery,  Day.  149.  M.  8t  M.  59.  n.,  sed  vide  Fenmnp9v,Grenville 

(5)  Exp.  Lord  Gwydir,  4  Madd.  281.  {Lord),  1  Taunt.  241.  Littledak  ▼.  Seai/A, 
Chad  y.  TUsed,  2  B.  &  B.  406.  Orford  ibid.  243.  ».  For  the  encouragement  of  the 
( Mayor  of)  ▼.  Rtchardsony  4  T.  R.  439.  puUic,  persons  employed  in  the  public  fish- 
Lord  Fituxdier's  ease,  1  Mod.  105.  Rogers  v.  eries  are,  by  stat.  50  Geo.  3.  c.  108.,  exempted 
Allen,  I  Camp.  312.  Gray  v.  Bond,  2  B.  from  all  liability  to  be  impressed,  and  which 
&  B.  667  ^Wdls  ▼.  WatHng,  2  W.  Black,  extends  to  those  employed  in  the  lobster 
1233.     Hobson  v.  Todd,  4  T.  R.  7 1 .  fishery  upon  the  coast  of  Heligoland.    Piayne 

(6)  By  the  usage  of  the  whale  fishery,  a  and  Thoroughgoods  ease,  1  M.  &  S.  233. 
fish  is  to  be  considered  as  a  fiist  fish,  which  By  stats.  26  Geo.  3.  c.  81.  and  28  Geo.  3. 
is  attached  by  any  means  (such  as  the  en-  c.  20.,  bounties  are  given  to  those  engaged 
tanglement  of  the  line  round  it,  &c. )  to  the  in  the  fisheries.  Vide  etiam  Laean  (  Knt, )  t. 
boat  of  the' first  striker,  though  the  harpoon  Hooper,  6  T.  R.  224.  I  Eiip.  N.  P.  C.  246. 
does  not  continue  in  the  body  of  the  fish.  Edgar  v.  MilUr,  3  Anst  926. 

Eogarth  ▼.  Jackson,  2  C.  &  P.  595. 
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GsMEftALLT. 

rights  of  6sber- 
men. 


Act  of  fishing, 
sufficient  to 
nuuDtain  an 
action,  al- 
though no  fish 
caught. 


Right  of  fish- 
ery  must  be 
eiercised,  so  as 
not  to  impede 
naTigation. 


to  fish  in  the  8ea(l) ;  and  a  custom  to  dry  nets  upon  the  land  of  anollff 
seems  legal  (2) ;  but  no  right  vests  in  the  public  of  erectiiig  od  the  «»• 
shore  any  building  for  drying  their  nets.  (3) 

If  a  weir  was  granted  before  the  reign  of  Edward  L,  and  it  then  obrtraefeei 
the  navigation  of  only  a  part  of  the  river,  it  does  not  become  illegal  by  tk 
stream  changing  its  bed,  so  that  the  weir  obstructs  the  only  passage  raaHdn- 
ing.  (4) 

It  is  a  general  rule,  that  wherever  an  act  injures  another's  light,  aid 
would  be  evidence  in  future  in  favour  of  the  wtongdoer^  an  action  can  he 
maintained  for  the  invasion  of  the  right,  without  proof  of  any  speofie 
damage  (5) ;  consequently^  an  action  can  be  maintained  for  the  act  of  wnag- 
fuUy  fishing  in  a  several  fishery,  although  it  be  neither  alleged  nor  pnmi 
that  the  defendant  caught  any  fisL  (6) 

A  right  of  fishery  must  be  so  exercised  as  not  to  impede  navigation (7); 
because  a  navigable  river  is  a  public  highway,  and  all  persons  have  a  right 
to  come  there  in  ships,  and  to  unload,  moor,  and  stay  there  as  long  as  tky 
please,  provided  it  be  not  done  wantonly  and  maliciously  for  the  purpose  of 
injuring  the  fishery  of  the  plaintifil(8) 


Fris  Fisherv. 


2.  Free  Fishery. 


Free  fishery  A  free  fishery  is  the  exclusive  right  of  fishing  in  a  navigable  river  or 

must  be  claimed  ^f  ^ijg  g^^.  j^^d  this  must  be  claimed  by  prescription  or  grant  from  tiie 
or  grant  from  crown ;  because  the  right  of  fishing  in  navigable  rivers  is  common  to  ail  tbe 
the  crown.         king's  subjects,  and  therefore  an  exclusive  right  must  be  derived  from  tbe 

grant  of  the  crown,  in  whom  that  exclusive  right  originally  resided:  buttitt 
prescription  should  be  as  old  as  the  reign  of  Henry  II. ;  for  the  charten  of 
King  John  and  Henry  HI.  avoid  all  such  grants  from  the  beginning  of  the 
reign  of  Richard  I.,  and  prohibit  the  fencing  of  rivers  in  future,  so  that  bo 
grant  of  a  free  fishery  shall  be  good,  if  made  since  that  time.  (9) 


SsvERAL  Fish* 

XRT. 

How  claimed. 


3.  Several  Fishery. 

Several  fishery"  is  aldo  an  exclusive  right,  derived  in  the  same  manser 
as  *<  free  fisher}*,"  but  with  this  additional  circumstance,  that  it  should  be 
claimed  by  a  person  who  owns  the  soil,  as  the  land  adjoining  to  a  navigaUe 
river  (10):  —  It  was  held  to  be  good,  where  the  plaintiff  claimed  a  seven! 


u 


(1)  Bro.  Abr.  Customs, pi.  46.  3  £dw. 
4.  19.  Blundea  v.  CatteraU,  5  B.  &  A. 
268. 

(2)  Fitch  V.  RatcKng,  2  Hen.  Black.  395. 
(3>  Blunddl  v.  CatteraU,  5  B.  &  A.  286. 

293. 

(4)  Wiliiatnt  v.  Wtleox,  8  A.  &  £.  314. 

(5)  1  Saund.  346.  (a.) 

(6)  Patrick  v.  Greenivay,  ibid.  WeUi  v. 
Watling,  2  W.  Black.  123^).  Hobton  v. 
Todd,  4  T.  R.  71. 


(7)  Anon,  Durham  As^  1806,  1  Cso^ 
517.11. 

(8)  Ibid. 

(9)  Banne  Fishery,  Dav.  149.  Warmt' 
Matthews,  1  Salk.  357.,  tfide  etiam  Seld.  Mtr. 
Claus.  I.  24.  Dufresne,  V.  503.  Cng.  (k 
Jur.  feod.  II.  8.  15.  Stet  9  Hen.  S.  c.J& 
Harg.  Co.  Litt.  122.  (a.)  n.  7. 

( 10)  1 7  Edw.  4.  6. (b.)  18  Edw.  4. 4.(k) 
10  Hen.  7.  24.  26.  Smith  t.  Kemp,  2  SilL 
637.     2  Black.  Com.  39 
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fishery  in  the  river  Severn,  where  it  is  navigable,  as  part  of  his  manor  of       Sbvkral 
ArliDgham  ivhich  adjoined  the  river,  and  recovered  accordingly  (1);  and       Fishery. 
it  seems,  that  the  owner  of  a  several  fishery  in  ordinary  cases,  and  where 
the  terms  of  the  grant  are  unknown,  may  be  presumed  to  be  owner  of  the 
soil.  (2) 

Seemingly^  since'  Magna  Charta,  the  crown  in  Ireland  cannot  create  a  Where  a  seve- 
several  fishery  in  a  navigable  river.  (3)  ^^  h^cwaied' 

In  Seymour  y,  Courtenay  (Lord)  (^)  Lord  Mansfield  said,  "We  agree  Effg^tofc 
in  the  position,  that  in  order  to  constitute  a  several  fishery^  it  is  requisite^  extensive 
that  the  party  claiming  it,  should  so  far  have  the  right  of  fishing,  independent  "S^^* 
of  all  others,  as  that  no  person  should  have  a  co-extensive  right  with  him  in  Lo,a^iuisficld 
the  subject  claimed ;  for,  where  any  person  has  such  co-extensive  rights  there  in  Seymour  t. 
it  is  only  a  free  fishery.     But  we  think  that  a  partial  independent  right  in  /^^^^ 
another,  or  a  limited  liberty,  does  not  derogate  from  the  right  of  the  general 
owner." 

Where  the  plaintiff  was  grantee  of  a  several  fishery,  but  the  grantor  had  Nature  of  sevc* 
reserved  to  himself  the  oysters  and  fish  for  his  own  table ;  and  having  de-        fi»fa«y« 
clared  as  possessed  of  a  several  fishery,  the  judge  nonsuited  him,  which  was 
subsequently  confirmed  in  banco y  the  right  so  reserved  to  the  grantor  being 
deemed,  as  destroying  the  nature  of  a  several  fishery,  which  should  be  ex- 
clusive of  all  others.  (5) 

Where  A.  was  seised  of  a  mill,  and  having  a  sole  fishery  in  the  waters, 
granted  the  mill,  with  all  waters,  streams,  &c.  necessary  in  working  the  same, 
^<  except,  and  always  reserving  the  right  and  privilege  of  fishing  in  the 
waters  of  the  said  mill " :  — It  was  held,  that  this  was  an  exception  of  the  sole 
fishery,  and  not  a  reservation  of  a  new  easement  (6) 

A  prescriptive  right  to  a  several  fishery  in  a  navigable  river  may  pass  as   Appurtenant 
appurtenant  to  a  manor.  (7)  ^  •  manor. 

Where  a  subject  is  owner  of  a  several  fishery  in  a  navigable  river,  where  What  is  an  in. 
the  tide  flows  and  reflows,  granted  to  him  (as  must  be  presumed)  before  ^^  tOTitorial 
Magna  Charta,  by  the  description  of  separalem  piscarianif  that  is  an  incor-  herediument. 
poreal  and  not  a  territorial  hereditament,  and  a  term  of  years  in  it  cannot 
be  created  without  deed.  (8) 

Where  a  canal  act  provided,  "  that  it  should  be  lawful  for  the  owners  of   Rights  of  joint 
the  lands  on  which  any  reservoir  should  be  made,  to  let  all  the  water  out  of  o^"^"  under  a 
such  reservoir  once  in  seven  yeras,  for  the  purpose  of  taking  the  fish  there- 
in":— It  was  held,  that  each  owner  had  separate  interests,  and  a  several 
right  of  fishery  in  the  water  which  covered  his  own  land,  and  were  not 
tenants  in  common  of  such  fishery.  (9) 

Where  a  man  claims  such  free  or  several  fishery  he  must  shew  his  title,  Claimant  must 
and  the  onus  lies  on  him ;  for  the  claim  is  derogatory  to  the  common  right  prove  his  right 
of  the  subject  (10);  and  he  who  has  either  of  these  species  of  fishery  may  several  fishery. 
have  trespass  for  taking  the  fish,  for  he  has  a  property  in  them.  (11) 

(1)  Carter  r,  Mwcoi,  4  Burr.  2162.  (6)  Paget  (Lard)  t.  Mffes,  3  Doug.  43. 

(2)  Somerset  (Duke  of  ^  ▼.  FoffweU,  5  B.  &         (7)  Rogert  ▼.  Alien,  1  Camp.  309. 

C.  875.      I   D.  &R.  747.     Partheriche   v.  (8)   Somertet  (Duke)  v.  Fogwdl,  5  B,  8t  C. 

Maeon,  2  Chitt  658.     Anon.  Lofft,  364.  875.     1  D.  &  R.  747. 

(3)  Devonthire  {Duke  of )  v.  Hadnott,   1  (9)  Snapeyr,  Dobbt,  S  Moore,  23,     1  Bing. 
Hudson  &  Brooke  (Irish),  322.  202. 

(4)  5  Burr.  2817.  (10)  Warren    t.   Matthews,   1  Sdk.  327. 

(5)  Seymour  v.  Courtenay  {Lord),  ibid.  Anon,  1  Mod.  105. 

814.  (11)  Smiih  V.  Kemp,  2  Salk.  637. 
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StTSEAL  The  water  bailiff  of  the  river  Thames  has  no  right  to  take  the  aeurft 

^""'*^'       person  fishing  in  his  own  fishery.  (1) 


Common  or  4.  Common  of  Fishery. 

FiSHXKT. 

Defined.  Common  of  piscary  is  a  right  of  fishing  in  the  waters  of  anotJier  in  com- 

mon with  others  (2),  and  it  differs  from  a  several  fishery,  that  in  this  last, 
the  owner  has  a  property  in  the  fish  before  they  are  caught ;  but  in  the  eve 
of  common  of  piscary,  not  till  they  are  taken. 
Judgment  of         In  Weld  ▼.  Hornby  (3)  Lord  EUenborough  observed,  "  It  is  imposnUe 
b^uA '^'       to  sustain  this  verdict     The  right  set  up  by  the  defendant  to  have  a  stoK 
Weldw.Homhv.  weir  is  plainly  founded  upon  encroachment    The  erection  ofweirBscros 
rivers  was  reprobated  in  the  earliest  periods  of  our  law.     The  wonb  of 
Magna  Charta(4)  are,  *  that  all  weirs  from  henceforth  shall  be  utterly  pulled 
Where  the         down  by  Thames  and  M edway,  and  through  all  England,'  &c.    And  this  vis 
right  to  erect  a  ^^^H^wed  up  by  subsequent  acts  (5)  treating  them  as  public  nuisances;  for- 
weir.  bidding  the  erection  of  new  ones ;  and  the  enhancing,  straitening,  orenlaif- 

ing  of  those  which  had  aforetime  existed.  I  remember  that  the  stells  erected 
in  the  river  Eden  by  the  late  Lord  Lonsdale  and  the  corporation  of  Carlisle, 
whereby  all  the  fish  were  stopped  in  their  passage  up  the  river,  were  pro. 
nounced  in  this  court,  upon  a  motion  for  a  new  trial,  to  be  illegal,  aod  a 
public  nuisance.  Now  here  it  appears  that,  previous  to  the  erection  of  this 
complete  stone  weir,  there  had  always  been  an  escape  for  the  fish  through 
and  over  the  old  brushwood  weir,  in  which  those  in  the  stream  above  bad  i 
right ;  and  it  was  not  competent  for  the  defendant  to  debar  them  of  it,  by 
making  an  impervious  wall  of  stone  through  which  the  fish  could  not  insi- 
nuate themselves,  as  it  is  well  known  they  will  through  a  brushwood  weir, 
and  over  which  it  is  in  evidence,  that  the  fish  could  not  pass,  except  in  ex- 
traordinary times  of  flood.  And,  however  twenty  years'  acquiescence  msj 
bind  parties  whose  private  rights  only  are  affected,  yet  the  public  ha?e  an 
interest  in  the  suppression  of  public  nuisances,  though  of  longer  staoding. 
No  objection,  however,  of  this  sort  can  apply  to  the  present  case,  where  the 
action  was  commenced  within  twenty  years  after  the  complete  extension  of 
the  stone  weir  across  the  river,  by  which  it  is  proved,  that  the  plaintiff  h» 
been  injured.  Then,  however  general  the  words  of  the  ancient  deeds  may 
be,  they  are  to  be  construed,  as  Lord  Coke  says,  by  the  evidence  of  the 
manner  in  which  the  thing  has  been  always  possessed  and  used.**  (6) 

Where  the  crown  h^d  no  right  to  obstruct  the  whole  passage  of  a  Dan- 
gable  river,  it  had  no  right  to  erect  a  weir  obstructing  a  part,  except  sab- 
ject  to  the  rights  of  the  public :  and  therefore,  in  such  a  case,  the  weir  wooitl 
become  illegal  upon  the  rest  of  the  river  being  so  choked,  that  there  couM 
be  no  passage  elsewhere.  (7) 
Scotch  weirs.  The  prohibition  contained  in  stat  10  Car.  L  (Irish)  c.  14.  extends  to 

(1)  Bulbrook  t.  Goodere  (Sir  HoUrt),  S  (6)   Qmere,  Whether  a  weir  which  dfld 
Burr.  1768.  not  destroy  the  fry  of  fish»  nor  impfffe  ■**** 

(2)  Co.  Litt  122.  gation,  and  has  existed  iroin  tinte  ilBD^ 

(3)  7  East,  198.  morial,  is  illegal  within  the  stat  2  Bco.  6. 

(4)  Ch.  2S.  c.  15.     nob$im  t.  Bobhuom,  3  Doug.  307. 

(5)  Vid€  12  £dw.  4.  c.  7.  (7>   miliamt  t.  Wileox,  8  A.  &  £.  SH. 


FISHERY.  1947 

Scotch  weirs  erected  in  rivers  between  liigli  and  low  water  mark,  and  also   Commom  or 
to  places  in  rivers,  where  the  water  is  perfectly  salt  (1)  ! 


5.  Djeclaration — Pleadings — Evidekce— Costs.  Declaration 

—  PUBA  DINGS 

The  venue  «  local  (2)  F^r"""" 

In  the  earlier  cases  it  was  holden,  that  an  ejectment  would  not  lie  for  a  y^^g^^ 
fishery,  because  it  was  only  a  profit  apprendre  (3)  ;  though  it  was  said  by  Fokm  op  Ac- 
Mr.  Justice  Ashhurst  (4),  "  There  is  no  doubt  but  that  a  fishery  is  a  tene-  ™*'- 
ment ;  trespass  will  lie  for  an  injury  to  it,  and  it  may  be  recovered  in  eject-  ^^  fora^fishery. 
ment."   This  however  must,  it  seems,  be  understood  of  a  several  fishery.  (5)  Case  for  dis- 
Case  will  lie  for  duturbing  a  party  in  his  right  of  fishery.  (6)  '  turbance  of  a 

Trespass  lies  for  an  injury  to  plaintiff's  land  covered  with  water,  but  if    *  ®^' 

*.i  i.i  .,  .  1     /*.\         I.       j.\.      Trespass  for 

the  interest  be  merely  in  the  water,  case  is  the  only  remedy  (7) ;  when  the  uyury  to  plain- 
trespass  is  in  the  plaintiff's  river  or  pond,  &c.  it  may  be  described,  that  the  tiff's  land 
defendant  broke  and  entered  the  several  fishery  of  the  plaintiff,  &c.  and  ^^^^    ^** 
fished  therein  for  fish ; — but  it  is  disputed,  whether  it  lies  for  fishing  in  a  free 
fishery.  (8) 

To  an  action  of  trespass  for  fishing  in  the  plaintiff's  fishery,  the  defendant 
pleaded,  that  the  locus  in  quo  was  the  soil  and  freehold  of  I.  S.,  and  that  he 
ought  to  have  a  common  fishery  there: — but  it  was  held,  that  such  plea 
was  bad,  as  a  common  fishery  might  be  applicable  to  the  sea,  and  extends 

■ 

to  all  mankind,  and  that  a  common  of  fishery  implied  a  right  of  enjoyment 
with  certain  other  persons.  (9)  It  should  have  been  a  right  of  common  of 
fishery.  (10) 

To  an  action  of  trespass  for  fishing  in  the  plaintiff's  fishery,  the  defendant 
pleaded,  that  the  iocus  in  quo  was  an  arm  of  the  sea,  in  which  every  subject 
of  the  realm  had  the  liberty  and  privilege  of  free  fishing ;  the  plaintiff 
replied,  a  prescription  for  the  sole  and  several  right  of  fishing,  and  traversed, 
that  every  subject  had  the  liberty  and  privilege  of  free  fishing  in  the  locus 
in  quo :  this  was  held  to  be  a  bad  traverse,  and  that  the  defendant  there- 
fore might  well  pass  it  by  in  the  rejoinder,  and  traverse  the  prescriptive 
right  of  the  plaintiff,  stated  in  the  replication.  (11)  , 

An  indebiiatus  count  can  be  brought  to  recover  a  remuneration  for  the   IndAiudut 
use  and  occupation  or  enjoyment  of  a  fishery  (12),  and  also  for  fish  claimed  ®<*^"*^<>'  *he 
as  toll,  for  the  use  of  a  capstan  and  windlass  in  drawing  fishing-boats  up  on  pation  of  a 
the  beach  out  of  the  sea.  (13)  fishery. 

In  actions  for  injuring  or  taking  away  goods  or  chattels,  it  is  in  general  For  iivjurics  to 

(1)  M*Adim,  q,  t  v.  HaOiday,  1  Alcock  Litt.  4.  (b.)  122.  (a.)  F.  N.  B.  88.  t/>- 
&  Napier  (Irish),  459. 11.  Devoiuhire  (Duke)  ton  v,  Dawkin,  3  Mod.  97.  Lil.  Ent  419. 
V.  Smith,  ibid.  442.  2  Black.  Com.  40.     Richardion  t.   Orford 

(2)  2  Chitt.  PI.  621.  {Mayor  of),  ibid.   182.      Child  v.  Gretnhitt, 
(S)  Molineux  v.  Molineux,  Cro.  Jac.  144.     Cro.  Car.  554.    iCbitt  PI.  175.    2  ibid.  622. 

Herbert  t.  LaugMuyn,  Cro.  Car.  492.     Chal-  (9)  BentU  ▼.   CoUar,    8  Taunt.  183.     1 

lenor  t.  Thomae,  Yelv.  143.     Waddy  ▼.  New-  B.  &  B.  465. 

Urn,  8  Mod.  277.  (10)  Ibid. 

(4)  Rex  yr,Alretford  (Inhab,  of),  1  T.  R.  (11)  Richardeon  (Mayor  of)  ▼.  Orford,  2 
S58— 861.  Hen.   Black.  182.     1  Anst  231.     4  T.  R. 

(5)  Co.  LitL  4.  (b.)     2Tidd,  1193.  437. 

(6)  1  Chitt.  PI.  142.  (12)  I  Chitt.  PI.  345. 

(7)  ChaOenorv,  Thomas,  Yelv.  143.  (13)  Falmmiih  (EaH)  v.  Pewoae,  9  D.  & 

(8)  Smith   ▼.  Kemp,  2  Salk.  637.     Co.  R.  452. 
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Declaratiov  necessary  that  their  quality,  quantity,  or  number,  and  value  or  price  sbodd 
IIevidcmcb—  ^'  ^^^^^^  (1)  J  because  a  former  recovery  could  not  otherwise  be  pleaded 
Costs.  in  bar  of  a  second  action  for  the  same  goods,  neither  could  the  defendant 

~l  ~~  properly  defend  himself.  (2)  Therefore,  in  an  action  for  a  tort  to  goods, 
telB,itiaex-  it  is  in  general  insufficient,  even  after  judgment  by  default  or  yerdjet 
pedient  to  de-  jq  allege,  that  the  defendant  injured  or  took,  &c.  «*  divers  goods  and 
quality,  quan-  chattels"  of  the  plaintiff,  without  giving  any  description  of  them  (3);  tDd 
tity,  number,  an  averment,  that  the  defendant  took  the  plaintiff*s  **  fish,"  not  showing  their 
and  value  or  number  Or  nature,  was  considered  to  be  substantially  defective.  (4?) 
A  t  that        ^^^  ^^^^  omission,  it  should  seem,  would  now  be  holden  to  be  cured  after 

defendant  took  verdict,  either  at  common  law (5),  or  by  the  Statute  of  Jeofails  (6),  and  after 
"  plaintiff's        a  general  demurrer  or  judgment  by  default  by  stat  4-  Anne,  c-  16.  s.  U 

and  even  if  the  action  were  merely  for  taking  the  plaintiff*s  fish ;  but  if  the 
declaration  were  for  breaking  the  close,  as  well  as  for  taking  his  fish,  with- 
out specifying  their  number  or  kind,  it  seems  it  would  be  good,  even  m 
special  demurrer,  because  breaking  the  close  is  considered  as  the  priocipd 
ground  and  foundation  of  the  action,  and  taking  the  fish  as  matter  of  aggn- 
vation  only.  (7) 
Unnecessary  Where  the  law  gives  a  general  or  public  right,  as  for  all  persons  to  fisk 

state  a  public  ^^  ^  public  navigable  river,  it  is  at  least  unnecessary  specially  to  state  sneli 
right  of  fishery,  public  right,  and  it  will  suffice  to  show  with  brevity,  that  there  was  a  public 

right,  that  such  a  particular  place  was  a  public  navigable  river,  and  thattbe 
defendant  prevented  the  plaintiff  from  fishing,  &c.  (8) 

(1)  Oportet  quod  petens  rem  designet,  dwelling-house,  but  which  shall  bepmite 
quam  petit,  —  videlicet,  qualitatem,  &c.  item  property,  liable  to  forfeit  22. 
quantitatem,  &c.    Bract.  431.  (a.)    1  Saund.         If  a  person  take  fish  in  a  river  that  nas 
333.  n.  (7.)     2  ibid.  74.  n.  (1.)     Stephen,  through  an  enclosed  park,  but  that  no  mom 
PI.  347.  have  been  taken  to  keep  the  &ah  within  thit 

(2)  Ibid.  part  of  the  river  which  runs  through  tbe 

(3)  Ibid.    P(^  V.  TUlman,  7  Taunt.  642.  park,  and  that  they  can  pass  down  or  up  tiit 

(4)  Playter*8  ccue,  5  Co.  34.  (b. )  KeMe  river  beyond  the  limits  of  the  park  at  tbeir 
V.  HickeringiU,  1 1  East,  576.  1  Chitt.  PL  pleasure ;  —  it  will  not  be  a  case  within  the 
377.  621.,  sed  vide  2  Saund.  74.  (a.)  n.  (1.)  statute,  as  the  fish  could  not  be  said  to  be 

(5)  Johns  V.  Wibout  Cro.  Jac.  435.  bred^  kept,  or  preterved  in  that  part  of  the  river 

(6)  St«t.  16  &  17  Car.  2.  c.  8.  which  was  within  the  park. 

(7)  2  Saund.  74.  n.  (1.)  2  Chitt  PI.  If  the  boundary  of  any  parish,  township, 
621.  n.  or  vill  shall  happen  to  be  in  or  by  tbea^ 

(8)  JFardv.  Oe«ioe22;  Willes,  268.  17  Vin.  of  any  such  water,  it  will  be  suffideot  to 
^br.  Prescription,  280.  [  W.].  Tenant  v.  Gold-  prove,  that  the  offence  was  committed  eitbs 
win,  2  Ld.  liayra.  1091.     1  Chitt.  PL  378.  in  the  parish,  township,  or  vill  named  in  the 

By  Stat  7  &  8  Geo.  4.  c.  29.  s.  34.  taking  indictment  or  infOTmation,  or  m  any  parisli, 

or  destroying  fish  is  a  misdemeanor,  punish-  township,  or  vill  adjoining  thereto.    StA 

able  by  fine  or  imprisonment  or  both.     The  7  &  8  Geo.  4.  c.  29.  s.  34. 
statute  extends  to  the  taking  or  destroying         SembU,  that  it  should  appear  on  the  fiee 

any  fish  in  any  waterwhicli  shall  run  through  of  the  conviction,  that  the  int^mediate  coune 

or  be  in  any  land   adjoining  or  belonging  of  a  stream  between  the  termini  in  vliidi 

to  the  dwellinjg-house  of  any  person  being  the  offence  was  committed,  was  within  tiw 

the  owner  of  such  water,  or  having  a  right  jurisdiction  of  the  convicting  magistms. 

of  fishing  therein ;  the  taking  or  destroying  Rex  v.  Edwttrdt,  1  East,  278. 
any  fish  in  any  water  not  adjoining  or  be-         It  was  held,  that  a  person  who  fished  in  t 

long  10  any  dwelling-house,  but  which  shall  fishery  belonging  to  another,  but  to  wfaid 

be  private  property,  or  in  which  there  shall  he  had  a  claim*  for  tbe  purpose  of  gma§ 

be  any  private  right  of  fishery,  is  punishable  occasion  to  an  action  in  order  to  try  the 

on  conviction  before  a  justice  of  the  peace,  right,  was  not  liable  to  a  penal^  under  stit 

by  a  fine  of  5/.  above  the  value  of  the  fish.  5  Geo.  3.  c.  1 4.     A  principle  which,  upoa 

Persons  angling   in  the  daytime   in  water  analogy,  should  seemingly  be  applied  to  suL 

belonging  or  adjoining  to    any   dwelling-  7  &  8  Geo.  4.  c.  29.      KinnerJ^  v.  Orft, 

house,  are  on  conviction  before  a  justice  of  Doug.  517.     Respecting  oystere,  vide  Mid' 

the  peace  liable  to  forfeit  a  sum  not  exceed-  don  (Mayor  of)  v.  Woolvet,  4  P.  &  D>  26. 
ing  51.,  and  if  in  water  not  adjoining  any 
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Liberum  tenementum  is  a  good  plea  to  trespass  in  a  several  or  free  fishery,   Dxclabatiok 
the  owner  of  the  soil  being  primd  facie  owner  of  the  fishery  (1),  and  though  Zevimncb  — 
the  subject-matter  of  it  may  be  given  in  evidence  under  the  general  issue^   Costs. 
yet  the  plea  is  sometimes  i^seful  to  compel  the  plain tifi"  to  set  forth  in  his  ~ 
replication  his  supposed  right  by  prescription  or  grant 

An  excuse  for  trespass,  founded  upon  a  common  of  fishery,  must  be  fnentwm. 
pleaded  specially.  (2)  Excuse  for 

When  an  action  is  brought  for  fishing  in  a  certain  river  being  the  plain-  ?^'*P"*.  ""** 
tiff's  fisher}',  and  the  trespass  intended  by  the  declaration  is  for  fishing  to  pleaded. 
the  extent  of  two  miles  and  upwards,  if  the  defendant  plead,  that  he  is  Prescriptive 
seised  in  fee  of  ten  acres  adjoining  the  river,  and  prescribes  for  a  free  right. 
fishery  in  the  river  along  the  side  of  the  ten  acres,  the  plaintifi*  ought  not 
merely  to  traverse  the  prescription,  and  go  to  issue  upon  it  (because  at  the 
trial  he  would  not  be  permitted  to  give  evidence  of  any  act  of  fishing  by 
the  defendant,  either  above  or  below  the  ten  acres^  for  the  question  would 
be  confiped  to  the  prescription  only) ;  but  he  should  also  new  assign,  and 
state,  that  the  trespass  complained  of  was  not  only  for  fishing  in  the  river 
adjoining  the  ten  acres,  but  also  above  and  below  the  same,  and  then  the 
defendant  will  be  under  the  necessity  of  giving  some  answer  to  the  whole 
trespass.  (3) 

'^  Acts  of  ownership  are  not  admitted  iu  evidence  on  the  ground  of  Evidxmcx. 
acquiescence  —  that  goes  only  to  the  valtie  of  the  evidence  —  but  as  shew- 
ing possession,  and  so  proving  title."  (4) 

Where  James  I.  by  patent  granted  to  R.  B.  the  soil  and  bottom  and  several  Crown  seised 
fishery  in  a  navigable  river,  and  enjoyment  under  that  patent  was  shewn  :  —  ^  "**• 
It  was  held,  that  this  was  evidence,  that  the  crown  was  seised  in  fee  of  the  soil 
and  bottom  and  the  several  fishery,  at  the  time  of  making  the  patent  (5) 

Where  a  patent  granted  the  soil  and  bottom  of  a  river,  &c. : — It  was  When  user  will 
held,  that  evidence  of  possession  (under  the  patents)  of  particular  parts  of  p^J^mption  of 
the  soil  and  bottom  of  the  river  was  sufiicient  to  enable  the  plaintifi*  (claim-  a  grant. 
ing  under  the  patent)  to  maintain  an  action  of  trespass  against  the 'de- 
fendant who  had  erected  a  weir  in  another  part  of  the  soil,  although  no 
actual  possession  was  shewn  of  that  particular  part,  either  in  the  patentee 
or  those  deriving  under  him.  (6) 

A  weir  appurtenant  to  a  fishery,  obstructing  the  whole  or  part  of  a  na- 
vigable river,  is  legal,  if  granted  by  the  crown  before  the  commencement  of 
the  reign  of  Edward  I^  and  such  a  grant  may  be  inferred  from  evidence  of 
its  having  existed  before  that  time.  (7) 

Trespass  for  breaking  down  a  weir  appurtenant  to  a  fishery.  Justifi- 
cation, that  a  weir  was  wrongfully  erected  across  part  of  a  public  and 
navigable  river,  the  Severn,  where  the  king's  subjects  had  a  right  to  navi- 
gate, and  that  the  rest  of  the  river  was  choked  up,  so  that  defendants  could 
not  navigate  without  breaking  down  the  weir.  Replication,  that  the  part 
where  the  weir  stood,  was  distinct  from  the  channel,  where  the  right  of 
navigation  existed,  and  was  not  a  public  navigable  river.     Rejoinder,  that 

O)  1  Chitt.  PI.  503.  cit  18  Edw.  4.     4.  (5)  Devonshire  (Duke  of)  t.  HodneH,  I 

Co.  Litt.  127.  (a.)  Hudsoiv  &  Brooke  (Irish),  32S. 

(2)  Com.  Dig.  Piscary  (A.).  (6)  Ibid. 

(3)  1  Saund.  300.  (c.)     1  Chitt.  PI.  631.  (7)   WiUiamt  v.  WUcox,  8  A.  &  E.  314. 

(4)  Per  Parke  B.  in  Jones  v.  Williams^  8 
M.  &  W.  327. 
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Declakatiom 
—  Plvadimos 

—  EyiDXNCE— 


AdmiMibility 
of  old  licenses 
and  leues. 


Misdirection  as 
to  the  exercise 
of  rights  in 
relation  to 
ancient  weirs. 


When  objec- 
tion must  be 
made  to  the 
production  of  a 
copy. 


Costs. 


the  part  was  a  part  of  the  Sevem,  and  the  king's  subjects  had  a  right  to  Bui- 
gate  there,  when  the  rest  was  choked  up,  and  that  the  rest  was  choked  ipb 
Surrejoinder,  traversing  the  right: — It  was  held,  that  in  support  of  tUs 
traverse,  the  plaintiff  might  shew  user  to  raise  the  presumption  of  sacki 
grant  as  above,  and  was  not  bound  for  the  purpose  of  introducing  sock 
proof  to  set  out  his  right  more  specifically  on  the  record. 

In  an  action  of  trespass  upon  issue  joined  on  a  plea  of  justificatioD  bf 
viftue  of  a  prescriptive  right  of  fishery  appurtenant  to  a  manor,  old  lieesas 
on  the  court  rolls,  and  leases  granted  by  the  lords  of  the  manor,  in  consider- 
ation of  certain  rents,  to  fish  in  the  locus  in  quOf  were  held  to  be  reodvabie 
evidence  (1),  Mr.  Justice  Heath  observing,  **  that  he  could  not  distiogiisk 
these  licenses  from  old  leases,  which  were  always  received  in  evidence  k 
favour  of  those  claiming  under  the  lessors."  (2)  Rent  rolls,  where  pajmenb 
have  been  made,  are  good  evidence ;  but  rentals  without  money  received,  ttd 
money  paid  upon  them  are  nothing,  and  an  ancient  counterpart  of  feoffineot 
produced  from  corporation  muniments  was  rejected,  because  no  rent  hsd 
been  received  in  respect  of  the  property.  (3) 

In  an  action  of  trespass,  qtuire  elausumfregity  the  plaintiffs  derived  under 
a  patent,  granting  the  soil,  &c.  of  the  river  B. ;  the  defendant  gave  in  eii- 
dence  certain  deeds,  whereby  the  manor  of  B.  with  the  weirs,  fishing,  ui 
fishing  places  appertaining  in  the  river  B.  was  granted  by  the  plaintiff 
ancestors  to  persons,  under  whom  the  defendant  derived ;  and  shewed  aisi 
various  acts  of  ownership  over  different  parts  of  the  river  adjoinii^  to  tk 
manor  of  B.  The  learned  judge  having  told  the  jury,  that  if  the  defendant 
transgressed  the  limits  of  certain  ancient  weirs,  which  were  in  existence  at 
the  time  of  the  grants  to  those  under  whom  he  derived,  he  was  a  tres- 
passer:— It  was  held  to  be  a  misdirection.  (4) 

In  an  action  on  the  case  brought  by  the  owner  of  a  several  fishery  at  L 
against  the  owner  of  a  several  fishery  lower  down  on  the  same  river  at  R, 
for  erecting  weirs,  of  a  new  construction,  whereby  a  greater  quantity  othk 
was  caught  at  the  defendant's  fishery  than  formerly,  to  the  injury  of  tke 
plaintiff's  fishery ;  Mr.  Justice  Moore  having  charged  the  jury,  that  if  the  de 
fondant's  weirs,  in  their  present  condition,  caught  a  greater  quantity  of  fisb 
than  formerly,  to  the  injury  of  the  plaintiff's  fishery  at  L.,  they  should  find 
for  the  plaintiff  (5)  : — It  was  held  to  be  a  misdirection. 

A  party  objecting  to  the  production  of  a  copy  on  account  of  due  seardi 
not  having  been  made  for  the  original,  must  make  the  objection  at  the  tiffle 
of  the  trial  distinctly  on  that  ground ;  if  he  do  not,  the  court  will  not 
aftewards  entertain  it :  —  "  Justice  requires  this,  not  so  much  to  tiie  judge, 
as  to  the  opposite  party,  who  may  be  willing  rather  to  wave  the  benefit  of 
the  evidence,  than  put  his  verdict  in  peril  on  the  issue  of  the  objection."  (6) 

Under  stat.  S  Sr  4t  Vict  c  24.  the  plaintiff  in  an  action  of  trespass  or  of 
trespass  on  the  case,  must  recover  40^.  to  be  entitled  to  costs.  (7) 


(1)  Phillipps*  Ev.  286. 

(2)  Mogers  v.  Alien,  1  Camp.  309.  Bid- 
duiph  ▼.  Ather,  2  Wils.  23. 

(3)  Lancum  ▼.  Lovell,  6  C.  &  P.  441., 
videetiam  Woodnoth  v.  CMam  (Lord),  Bonb. 
180. 


(4)  DewHihire  (Dmke  of)  t.  SmitK  i 
Hudson  &  Brooke  (Irish),  512. 

(5)  Ibid. 

(6)  Per  Lord    Denman    in  WHSemt  i 
WUeoi^a  A.&E.  314. 

(7)  Ante,  228. 
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1.  Generally,  pp.  1953,  1954. 

2.  Leases,  pp.  1954-^1960. 

• 

Stat.  29  Cak.  2.  c.  S.  ss.  1  &  2.  — Conttruction  off  by  Lord  EUenhorough  in  Crosbj 
V,  Wadsworth  —  Yearly  tenancy  it  not  determined  &y  a  paroi  Uoense  —  Judgment 
of  Lord  EUenhorough  in  MoUett  v.  Brayne  —  Effect  of  Statute  of  FraudSf  aa 
applicable  to  parol  leasee  not  exceeding  three  yeare — Judgment  of  Mr»  Baron  Bay- 
ley  in  Edge  e.  Strafford  — -  Parol  leaee  can  contain  epecial  etipulations  or  agree' 
mente — Judgment  of  Lord  Denman  in  Bolton  (Lord)  o.  Tomlin—  Where  a 
party  enters  into  a  parol  agreement  for  a  leaee^  and  a  draft  of  it  it  prepared,  though 
the  agreement  it  void  under  the  Statute  of  Fraudt,  yet  by  an  indortement  referring 
to  the  case  on  the  draft  by  the  party,  admitt  the  agreement,  it  being  in  uniting,  it 
tufficient  within  the  statute  —  Judgment  of  Lord  Denman  in  Shippey  v.  Derrison 
—  A  mere  UceMe  not  within  the  •tohtte  —  Wood  o.  Lack —  Commentariet  of  Sir 
Edward  Sugden  on  Wood  o.  Lake  —  Tenant  agreeing  to  pay  an  additional  sum 
per  annum  in  conaideration  of  improvementt  by  the  landlord — Judgment  of  Mr. 
Juttice  Littiedale  in  Donellan  v.  Read  —  Shall  hats  thb  roacs  and  effkct  of 
LSA8S8  AT  WILL  ONLY — Judgment  of  Lord  Kenyan  in  Clayton  o.  Blakey  — 
Judgment  of  Lord  Kenyan  in  Doe  d.  Rigge  v.  Bell — Commentaries  of  Mr,  Smith 
on  Clayton  «.  Blakey ;  and  Doe  d«  Rigge  v.  BelL 

3.  Assignment  or  Surrender  of  Title,  pp.  1960, 1961. 

Stat.  29  Car.  2.  c.  S.  s.  S.  —  No  leases  or  estates  of  freehold  shall  be  granted  or 
surrendered  by  word  —  Mere  cancellation  of  a  lease  not  a  tufficient  tttrrender  — 
Surrender  of  leate  may  be  effected  by  writing  without  deed  —  "  Oa  by  act  and 
OPERATION  OF  LAW  "  —  Tohing  a  new  leate  it  a  turrender  of  an  dd  leate  —  In- 
tufficient  notice  to  quit  doet  not  amount  to  a  turrender  —  Party  enteriw^  under  an 
agreement  for  a  future  lease, 

4.  Stat.  29  Car.  2.  c.  3.  s.  4.,  pp.  1961—1987. 

I.   Gbvkrally,  pp.  1961,  1962. 

II.  "  No  Action  shall  bs  brought  whereby  to  charge  any  £zbcutor  or  Ad- 
ministrator,  UrON   ANY  SPECIAL    PROXISE,  TO  ANSWER   DaMAOES  OUT  OP  HIS 

OWN  Estate,**  pp.  1962,  1963. 
III.  <*  Or  whereby  to  charge  the  Defeitoant  upon  any  special  Promise  to 

ANSWER  FOR  THE  DeBT,  DsFAULT,  OR  MISCARRIAGES  OF  ANOTHER  PERSON,"^pp. 

1963—1967. 

Improper  use  of  the  word  *<  collateral"  —  Distinction  between  a  promise  before  the 
delivery  of  the  goods  and  after  denied  —  To  whom  credit  was  given,  is  a  question 
for  the  jury  —  '*  Miscarriage  and  default  '*  applies  to  tortious  acts  — An  agrees 
ment  under  the  4th  tect.  which  cannot  be  enforced,  it  void —  Parol  promite  to  pay 
the  debt  of  another,  and  alto  to  perform  tome  other  act —  Where  there  it  no  deht  or 
default  in  another  —  Where  creditor  originally  retponttble,  another  not  liable  with- 
out a  note  in  writing —  When  promiter  it  under  a  legal  obligation  to  pay  for  a 

-  bene^  received  by  another  —  If  the  statute  be  once  tatitjied,  it  it  not  requitite, 
that  a  tubtequent  promite  tftould  be  in  writing  —  Judgment  of  Mr,  Juttice  Bayley 
in  Gibbons  v,  M*Casland—  New  consideration. 

IV.  *'  Or  to  charge  any  Person  upon  any  Agreement  made  upon  Consider- 
ation OF  Marriage,**  p.  1968. 

Mutual  promitet  to  marry,  not  within  the  ttatute, 

V.  **  Or  upon  any  Contract  or  Sale  of  Lands,  Tenements,  or  Heredita- 
ments, or  any  Interest  in  or  concerning  them,"  pp.  1968 — 1976. 

Cases  wrrHix  the  foregoing  chAVai'-^  Statute  doet  not  expreatly  vacate  parol  eon- 
tractt— Judgment  of  Lord  EUenhorough  in  Crosby  v,  Wadsworth  —  Interest 
IN  land  defined — Sharet  in  mining  eompaniet  —  Judgment  of  Chief  Juttice 
Buthe  in  Boyce  v.  Green  —  Agreement  to  occupy  lodgingt  —  Payment  of  money 
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fry  Ufuavtfor  rtpain^^'*  Keep/*  an  intend  in  bind — I\irol  agrtemeai  that  a«ii. 
trtUor  $haU  determine  whether  a  leaee  shall  be  granted'-^  An  emtire  agrteme^wik 
for  the  sale  of  real  and  personal  estate,  if  void  for  the  realty,  is  eqmalfy  void  far  At 
personalty — Casks  not  within  thk  foregoing  clausk  —  Jwd^mad  ef  CUf 
Baron  Joy  in  Dunne  v,  Ferguson  —  Sale  of  growing  crops  dittinrt  Jrem  ay 
selling  or  assignment  of  the  land — Judgments  of  Mr.  Justice  Sabroyd  md  Mr. 
Justice  Litiledale  in  Evans  v,  Roberts  —  Sale  of  craps  when  ripe  —  Judgment  if 
Lord  Denman  in  Jones  o.  Flint —  Fixtokks  —  Sale  of  timber  —  BailwayJmu 
—  Judgment  of  Lard  Abinger  in  Bradley  v.  HoMsworth— 2>aaKi^  susteiwd 
to  land  in  consequence  of  a  road  made  through  it  —  EASjatnrrs — Equitabi 
If  OATGAOS  —  Collateral  agreement  by  tenant  to  pay  a  per  eentage  i^poai  loadbrA 
r^Mxirs,  * 


VI.    **  Oa  UPON  ANT  AoaEXMKNT  THAT  IS  NOT  TO  aZ  PBai^aMKD  WITKIX   XBK  StIS 

OF  One  YaAK  FaoM  thk  making  TusaaoF/'  pp.  1976 — 1978. 

Contingencies  not  within  the  statute — Landlord  agreeing  to  lay  amt  money  in  rtpui 
on  his  tenanfs  premises — Judgment  of  AB".  Justice  Littledale  in  Donellan  a.  Bad 

—  An  inchoate  performance  within  a  year,  not  sufficient  to  take  the  ease  ee±  tfAi 
statute — Except  where  by  the  express  appointment  of  the  parties^  the  thing  is  set 
to  be  performed  within  a  year —  Contract  for  a  year's  service —  Hire  of  a 

—  Literary  work  to  be  published  in  eighteen  numbers,  at  intervals  oftsoo 

VII.  "  Unless  the  Agreement  ufon  which  such  Action  sball  bx  BaouoHT,a 
SOME  Memoeanoum  oa  Note  THEaEor»  shall  ax  in  WainiiOy'*  pp.  197S— 
1984. 

Construction  of  the  word  **  agreement  **  —  Judgment  of  Lord  EUenboromgh  in  Was 
V,  Warlters — Judgment  of  Chief  Justice  Tindal  in  Laythoarp  p.  Bryant—  Fou 
OF  AGREEMENT  —  Signature  in  pencil  —  Consideration  —  When  eonsiduutm 
sufficiently  appears  —  Must  appear  fiom  the  instrument  itself —  Judgment  of  Qui 
Baron  Joy  in  Bewley  v.  Wbiteford  —  Agreement  void  for  want  of  aniteafify— 
Not  requisite  that  the  agreement  should  state  the  pmue  amomset  of  the  ssmb 
be  paid — Judgment  of  Lord  EUenborough  in  Bateman  v.  Phillips  —  HabUijfk- 
coming  bail  for  a  stranger  in  consideration  of  a  third  party  pronUsing  indenuufiesbm 

—  Continuir^  guarantee —  Agreement  not  expressly  disdosing  by  whom  the  eesn- 
deration  money  was  paid-^  What  is  not  an  undertaking  to  pay  the  debt  ofamsAe 

—  <*  Or  some  MEMORANDUM  OR  NOTE  THEREOF  "  —  Controct  ssstty  be  cstsebd 
from  several  distinct  papers  —  Sufficient  guarantee  to  answer  for  the  ddft  efwk- 
other —  Proposal  by  letter  accede  to  by  parole-  General  instmcHons  for  an  opw* 
ment  to  be  afterwards  executed —  What  agreement  not  in  writing,  sstehfsetesn k 
indorsed  on  the  postea. 

VIIL  "  And  signed  bt  the  Party  to  be  charged  thbrbwitr,'*  pp.  1984 — 1986L 

IX.  "  Or   some   other  Person    thereunto  bt    him  lawfullt    autborisi^* 
pp.  1986,  1987.  ' 

5.  Stat.  29  Car.  2.  c.S.  s.I7.,  pp.  1987—1995. 

I.   Generally,  p.  1987. 

II.  **  No  Contract  for  the  Sale  of  any  Goods,  Wares,  and  Mkechavsisis,* 
for  the  Price  of  Ten  Pounds  sterling,  or  upwards,  shall  bk  jlllowxb  to 
be  good,"  pp.  1987 — 1989. 

Execution  of  contract  without  specifaition  of  price — Judgment  of  Chief  Justice  Thdd 
in  Hoadly  v.  M*Laine  —  Ordering  articles  successively  under  the  price  of\OL,kl 
ceXUctioely  above  tluxt  sum  —  Judgment  of  Mr,  Justice  Bayley  in  Baldey  c.  Parker 

—  Sale  of  stock —  Contracts  not  within  the  statute. 

III.  **  EXCEFT  THE  BuYER  SHALL  ACCEPT  PaRT  OF  THE  GoQDS  SO  SOLD,  AND  ACTUAUT 
receive  THE  SAME,**  pp.  1989 199*2. 

There  must  be  a  delivery  with  an  intention  of  vesting  the  right  of  pos^sskm  — JUt^ 
ment  of  Mr.  Justice  Parke  in  Smith  v.  Surman  —  When  delivery  takes  the  agret- 
ment  out  of  the  statute — Judgment  of  Mr.  Justice  Patteson  in  Williams  v.  Biufoi 

—  Purchaser  writing  his  name  upon  the  goods  at  the  time  of  the  purchase  —  Where 
joint  order  is  given  for  semral  classes  of  goods,  the  acceptance  of  one  eJass  eperata 
as  an  accejOance  for  the  whole  — If  goods  be  not  refused  within  a  reasonaUe  tine, 
the  retention  will  amount  to  an  acceptance  —  What  is  not  an  ACCEfTANCE. 

IV.  "  Or  give  something  in  earnest  to  bind  the  Bargain,  or  in  part  op  Pat- 

SIENT,"  p.  1992. 

To  constitute  a  payment  as  eameU,  there  must  be  an  actual  transfer  or  ddivery  oft^ 
thing  or  monny  agreed  to  be  given,  as  earnest  or  part  payment. 
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V.  **  Ok  that  somx  Notc  ok  Msmorawdum  in  WaiTuro,"  pp.  1992,  1993. 

DUHncHons  between  the  4th  and  1 7th  eeetione  —  Temu  of  agreement  can  he  inferred 
from  distinct  writings — Quantitg  of  goods  specified,  hut  not  the  price  to  he  paid — 
Letters  must  he  taken  in  ^eir  entirety  —  What  is  mot  a  supriciBNT  memokan- 
DUM—  When  the  specific  goods  contracted  for  do  not  appear  —  Ageni  of  vendor 
writing  the  name  of  the  vendee  —  Vendee  signing  hy  initiais  in  vendor* s  book^  but 
whose  name  did  not  appear  therein. 

VI.  **  Op  thb  said  Baaoain  bx  mad*  avd  sioxxd  bt  thx  Pabtibs  to  bb  chabgbd  bt 
SUCH  Contbact,**  pp.1993,  1994. 

Construction  of  the  word  *<  bargain  "  —  Name  printed  —  Place  of  signature  imma- 
terial  —  Judgment  of  Lord  Ahinger  in  Johnson  v,  Dodgson. 

VII.  "  0&  thbib  Agents  thbrxdnto  lawfdllt  authorised."  pp.  1994,  1995. 

6.  Effect  of  parol  Evidence  upon  written  Contracts  under  the 
Statute  of  Frauds,  pp.  1996 — 2001. 

Olject  of  Statute  of  Frauds  is  to  exclude  oral  evidence  —  Judgment  of  Lord  Hard' 
wicke  in  Parteriche  v.  Powlet  —  Judgment  of  Lord  Denman  in  Goss  v.  Nugent 
(Lord) — Statute  of  Frauds  does  not  require  thiU  all  contracts  concerning  lands  shall 
be  in  writing —^  Written  contracts  concerning  lands  may  be  abandoned  by  an  agree- 
mient  not  in  writing — Judgment  of  Lord  Demnan  in  Hanrey  v.  Grabham — Day  for 
the  cmnpletion  of  the  purchase  of  an  interest  in  land,  cannot  be  waved  by  oral  agree- 
ment—  Judgment  of  Chief  Justice  Tindal  in  Stowell  v.  Robinson —  Where  giving 
of  time  is  parcel  of  the  contract  —  Judgment  of  Lord  Denmam  in  Stead  v.  Dawber, 
—  Written  agreement  for  the  ddivery  of  goods  at  a  specified  time,  cannot  be  altered 
by  a  parol  agreement  —  Judgment  of  Mr.  Baron  P^ke  in  Marshall  v.  Lynn  — 
Judgment  of  Lord  Denman  in  Trueman  v.  Loder. 


1.  Generally. 

The  Statute  of  Frauds  is  entitled  ^^  An  act  for  the  prevention  of  frauds  Gxwerallt. 
and  perjuries;"  and  it  recites,  that  the  object  of  its  provisions  were  '^  for  the 
prevention  of  many  fraudulent  practices,  which  are  commonly  endeavoured 
to  be  upheld  by  perjury  and  subornation  of  perjury :"  but  it  dispenses  with 
no  evidence  of  consideration,  which  was  requisite  previous  to  the  statute, 
and  gives  no  efficacy  to  written  contracts,  which  they  did  not  possess  pre- 
viously ;  but  it  requires,  in  certain  cases,  more  cogent  evidence  than  oral 
testimony.  (1) 

This  statute  embraces  a  variety  of  subjects,  that  have  no  connection  with 
each  other,  and  many  of  which,  are  in  no  degree  affected  by  the  common 
object  referred  to  in  the  title  and  preamble.  The  two  leading  provisions, 
which  require  that  the  disposition  of  lands  and  certain  personal  contracts 
shall  be  evidenced  by  writing,  signed  by  the  party  conveying  or  contracting, 
and  that  wills  of  land  shall  be  attested  by  witnesses,  are  very  useful  and 
expedient,  but  are  not  distinguished  by  any  great  novelty  of  principle.  The 
language  and  composition  of  the  act,  have  certainly  no  claim  to  particular 
commendation  ;  and  it  was  truly  observed  by  Lord  Mansfield,  with  respect  to 
the  clause  concerning  the  attestation  of  wills,  <*  that  the  whole  clause,  which 
introduces  a  positive  solemnity  to  be  observed,  not  by  the  learned  only,  but 
by  the  unlearned,  at  a  time  when  they  are  supposed  to  be  without  legal 
advice ;  in  a  matter  which  greatly  interests  every  proprietor  of  land ;  where 

(1)  Rann  v.  Hughes,   7  T.  R.   350.    n.      Ca*«  v. -Barter,  Sir  T.  Raym.  450.     2  Stork. 
Barrdl  v.   TVussell,  4  Taunt.  121.,  et  vide     Ev.  3d  ed.  472. 
etiamCom.  Dig.  Action  on  the  Case (F.  3.). 
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the  direction  should  be  plain  to  the  meanest  capacity,  is  so  loose,  that  thoe 
18  not  a  single  branch  of  the  solemnity  defined  or  described  vith  soffidert 
certainty  to  convey  the  same  idea  to  the  greatest  capacities."  (1)  It  is  ecr- 
tainly  an  act  which,  next  to  those  relating  to  the  settlement  of  the  poor, 
has  been  productive  of  greater  litigation  in  settling  its  constroetion,  tba 
any  in  the  whole  range  of  the  statutes,  although  the  Annuity  Acts  may  be 
placed  in  competition  with  it  in  that  respect,  when  considered  with  refereoa 
to  the  very  limited  nature  of  the  subject  to  which  it  applies.  It  was  stated 
by  Mr.  Barrington  forty  years  ago,  to  be  a  common  notion  in  Westmimter 
Hall,  that  it  had  not  been  explained  at  a  less  expense  than  1  (X^OOOt  Bit 
the  laxity  which  has  sometimes  prevailed  in  the  construction  of  it  nay 
share,  with  any  imperfection  of  its  own,  a  considerable  proportion  of  tix 
imputation  of  that  expense^- a  laxity,  which  the  opinions  recently  expressed 
concerning  its  operation  have  very  generally  condemned ;  and  there  caa  be 
no  doubt,  that  the  permitting  the  exposition  of  an  act  to  be  influenced  bj 
any  opinions  respecting  its  policy  or  utility,  is  not  less  repugnant  to  genenl 
convenience,  than  to  the  maintenance  of  a  due  subordination  of  jodidil 
interpretation  to  legislative  authority.  (2) 

This  statute  has  however  received  unqualified  praise  from  the  jadidil 
bench :  thus.  Lord  Nottingham  said,  <<  that  every  line  of  it  was  wortb  i 
subsidy" (3) ;  and  Lord  Kenyon  in  Chaplin  v.  Rogers {^)  observed,  "Its 
of  great  consequence  to  preserve  unimpaired  the  several  provisions  of  tbe 
Statute  of  Frauds,  which  is  one  of  the  wisest  laws  in  our  statute  book." 


LXASIS. 

Stat  29  Car.  2. 
e.  S.  8S.  1  &  2. 

Creation  of 
estates,  &c. 
Sect.l. 


Exceptions  as 
to  leases. 
Sect  2. 


Judgment  of 
Lord  Ellen- 
borough 
in  Croiby  ▼. 
Wadsworth, 


2.  Leases. 

By  Stat.  29  Car.  2.  c  3.  ss.  I  &  2.  <<  all  leases,  estates,  interests  of  free- 
hold, or  terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  oat  ofisT 
messuages,  manors,  lands,  tenements,  or  hereditaments,  made  or  created  bf 
livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed  bf 
the  parties  so  making  or  creating  the  same,  or  their  agents,  thereooto  br* 
fully  authorised  by  writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not,  either  in  law  or  equity,  be  deemed  ff 
taken  to  have  any  other  or  greater  force  or  efiect,  any  consideration  for 
making  any  such  parol  leases  or  estates,  or  any  former  law  or  usage,  to  tk 
contrary  notwithstanding.'* 

**  Except,  nevertheless,  all  leases  not  exceeding  the  term  of  three  yeis 
from  the  making  thereof,  whereupon  the  rent  reserved  to  the  laadioni, 
during  such  term,  shall  amount  unto  two-third  parts  at  the  least,  of  tkfiiil 
improved  value  of  the  thing  demised." 

In  Crosby  v.  Wadsworth  (5)  Lord  EUenborough,  in  reference  to  tie 
foregoing  sections,  observed,  "  I  think,  collecting  the  meaning  of  the  fa^ 
[section]  by  aid  derived  from  the  language  and  terms  of  the  second  se^ 
tion,  and  the  exception  therein  contained,  that  the  leases,  &c  meant  to  ^ 
vacated  by  the  first  section  must  be  understood  as  leases  of  the  like  kiof! 


(1)  mndham  ▼.  Cheiwync^  1  Burr.  418. 

(2)  10  Petersdorff's  Abr.  90. 

(3)  Lord    Keeper   Guildford's    Life    by 
Roger  North,  109. 


(4)  1  East,  194. 

(5)  6  ibid.  610. 
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with  those  in  the  second  section,  but  which  conveyed  a  larger  interest  to        LxAsii 
the  party  than  for  a  term  of  three  years,  and  such  also  as  were  made  under  ' 
a  rent  reserved  thereupon." 

The  construction  in  the  foregoing  case  was  in  BotHng  v.  Martin  (1)  at- 
tempted to  be  extended  to  the  third  section.  It  was  argued,  that  the  leases 
mentioned  in  the  third  section,  as  requiring  to  be  assigned  by  writing,  must 
be  intended  such  leases  as  were  required  by  the  first  and  second  sections  of 
the  statute  to  be  created  by  deed  or  writing,  viz.  leases  conveying  a  larger 
interest  to  the  party  than  for  a  term  of  three  years ;  but  Chief  Baron 
McDonald  held,  that  the  assignment  was  void  for  not  being  by  deed  or  note 
in  writing. 

A  tenancy  from  year  to  year  x^reated  by  parol,  b  not  determined  by  a  Yearly  tenancy 
}>arol  license  from  the  landlord  to  the  tenant  to  quit  in  the  middle  of  a  1^^^  b**T 
quarter,  and  the  tenants  quitting  the  premises  accordingly:  thus,  in  MolleU  v.  parol  license. 
JBrayne  (2)  it  appeared,  that  the  defendant  took  the  premises  in  question 
of  the  plaintiff  at  Lady-day,  1808,  at  the  yearly  rent  of  42/1    In  the  No- 
vember following,  disputes  arose  between  the  parties  respecting  repairs. 
The  defendant  then  threatening  to  quit  the  premises,  the  plaintiff  said, 
*^  You  may  quit  when  you  please."     The  defendant  accordingl}  left  the 
premises  a  few  days  after^  and  tendered  the  plaintiff  rent  for  a  day  beyond 
the  time  he  had  occupied  theuE.    This  sum  was  paid  into  court  upon  the 
tender  pleaded ;  and  the  question  now  was^  Whether  the  plaintiff  was  en- 
titled to  rent  after  the  defendant  had  quitted  ?     Upon  these  facts  Lord  Judgment  of 
Ellenborough  was  of  opinion,  "  that  the  tenancy  was  not  determined  merely  ^"*  BJlfn- 
by  the  landlord  giving  .the  tenant  a  parol  license  to  quit,  and  the  tenant  MtOUu  v. 
quitting  accordingly.     At  that  time,  there  was  a  subsisting  term  in  the  pre-  ^^tr^^ 
mises,  and  the  Statute  of  Frauds  (3)  provides,  that  no  lease  or  term  of 
years,  or  any  uncertain  interest  of  or  in  any  messuages,  lands,  tenements, 
or  hereditaments,  shall  be  surrendered  unless  by  deed  or  note  in  writing, 
or  by  act  and  operation  of  law.    Here  there  was  no  deed  or  note  in  writing, 
and  nothing  is  proved,  which  can  be  considered  a  surrender  by  operation  of 
law."  (4) 

In  Edge  v.  Sirafford{5)  Mr.  Baron  Bayle^  said,   "  The  Statute  of  Effect  of  Sta- 
Frauds,  as  far  as  it  applies  to  parol  leases  not  exceeding  three  years  from  ^^ppii^™l"^to 
the  making,  is  this^  that  the  leases  are  valid,  and  that  whatever  remedy  can  parol  leases  not 
be  had  upon  them,  in  their  character  of  leases,  may  be  resorted  to ;  but  they  e^<'eeding 
do  not  confer  the  right  to  sue  the  lessee  for  damages  for  not  taking  posses-   .  ,  ^ 

sion."     <<  In  Ryley  v.  Hicks  (6)  the  point  decided  is,  that  a  lease,  though  it  Mr.  Baron 
were  to  commence  in  fiUurOy  would  be  within  the  exception  in  the  Statute  ^J^^y  i>^  ^^9* 
of  Frauds,  if  it  did  not  exceed  three  years  from  the  m^ing ;  but  how  that  ^*      Vr^- 
bears  upon  the  decision  in  Intnan  v.  Stamp  I  do  not  see."     ^<  The  fourth 
section  enacts,  that  no  action  shall  be  brought,  whereby  to  charge  the  de- 
fendant upon  any  contract  or  sale  of  lands,  or  any  interest  in  or  concerning 
them,  unless  the  agreemept  on  which  such  action  shall  be  brought,  or  some 

(1)  1  Camp.  318.  v.   SeuUkarpe,  1  B.  &  A.   SO.     T7ioma$  ▼. 

(2)  3  ibid.  103.  Cooke,  2  Stark.  408.     2  B.  &  A.  1 19. 

(3)  Sut.  29  Car.  2.  c.  3.  a.  3.  (5)  1  C.  &  J.  397. 

(4)  Vide  etiam  Statu  t.  ITkiHng,  2  Stark.         (6)  Str.  651. 
235.    Thornton  y,  fFiUon,  ibid.  379.    Phippt 
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Parol  lease  can 
contain  special 
stipulations  or 
agreements. 

Judgment  of 
liord  Denman 
in  Bolton 
(Lord)v,  Tom^ 
/in. 


Where  a  party 
enters  into  a 
parol  agree- 
ment for  a 
lease,  and  a 
draft  of  it  is 
prepared, 
though  the 
agreement  is 
Toid  under  the 
Statute  of 
Frauds,  yet, 
an  indorse- 
ment, on  the 
draft  by  the 
party,  admits 
the  agreement 


Judgment  of 
Lord  Ellen- 
borough  in 
Shippey  v. 
Derriton, 


A  mere  license 


memorandum  thereof,  be  in  writing.  Is  then  the  agreement  [in  which  tk 
plaintiff  proved  that  the  defendant  on  the  12th  of  April  agreed,  by  panl, 
to  take  the  lodgings  from  the  25th  for  two  or  three  years,  at  the  weeklj 
rent  of  2^,  which  was  more  than  two-thirds  of  the  annual  value  of  tk 
lodgings]  on  which  this  action  is  brought  a  contract  of  an  interest  in  lands? 
Inman  v.  Stamp  says  distinctly  that  it  is ;  and,  unless  that  case  can  be  sik- 
cessfully  impeached,  it  must  govern  the  present" 

A  parol  lease  can  contain  special  stipulations  or  agreements :  thus,  in 
BoUon  {Lord)  v.  Tomlin  (1)  Lord  Denman  said^  "  Leases  not  ezoeediag 
three  years  have  always  been  considered  as  excepted  by  the  second  seekion 
from  the  operation  of  the  fourth ;  and  it  seems  absurd  to  say,  that  a  pirol 
lease  shall  be  good,  and  yet  that  it  cannot  contain  any  special  stipulatiou 
or  agreements.  No  authority  is  or  can  be  cited  to  shew,  that  it  may  not; 
on  the  contrary,  it  has  always  been  assumed,  that  a  parol  lease,  warranted 
by  the  second  section,  may  be  as  special  in  its  terms  as  a  written  one,  zd 
we  are  of  opinion  that  the  law  is  so." 

The  case  of  Shippey  v.  Derriwn  (2)  was  a  special  action  on  the  case  tt 
recover  damages  for  breach  of  an  agreement,  by  which  the  defendant  agreed 
to  take  certain  premises  for  a  term  of  fifteen  years.  It  was  admitted,  tlai 
there  was  no  note  in  writing  of  the  agreement,  as  to  the  term  which  was  ti 
be  granted.  To  prove  the  case,  the  plaintiff  called  a  Mr.  Thackray,  an  at- 
torney :  he  stated,  that  he  was  employed  to  prepare  a  lease  from  the  plaintiff 
to  the  defendant  for  a  term  of  fifteen  years  ;'  he  said,  he  considered  himself 
as  employed  by  both  parties,  as  he  was  to  be  paid  by  both.  That  he  pre- 
pared a  draft  of  a  lease,  but  which  he  sent  to  an  attorney  for  perusal  on  tk 
part  of  the  defendant,  who  made  some  alterations  in  it,  and  retunied.it 
That  soon  after,  the  defendant  finding  himself  unable  to  perform  the  agree- 
ment, applied  to  the  plaintiff  to  cancel  it :  who  replied  he  had  no  objectioo, 
upon  being  indemnified  against  the  expense  and  inconvenience  he  had  beet 
put  to  ;  but  before  he  would  try  to  let  it  again,  he  required  the  dcfendut 
to  relinquish  the  agreement  by  writing :  the  defendant  accordingly  wrote 
on  the  draft  of  the  lease,  "  I  hereby  request  Mr.  Shippey  (the  plaintiff)  to 
endeavour  to  let  the  premises  to  some  other  person,  as  it  will  be  ineos* 
venient  to  me  to  perform  my  agreement  for  them,  and  for  so  doing  tUi 
shall  be  a  sufficient  authority.  J.  Derrison."  Upon  which  Lord  fifleD- 
borough  observed,  <<  It  is  not  necessary  that  the  note  in  writing,  to  be  bind- 
ing under  the  statute,  should  be  cotemporary  with  the  agreement.  It  if 
sufficient,  if  it  has  been  made  at  any  time,  and  adopted  by  the  party  afier- 
wards,  and  then  any  thing  under  the  hand  of  the  party,  expressing  that  ke 
had  entered  into  the  agreement,  will  satisfy  the  statute,  which  was  only  is- 
tended  to  protect  persons  from  having  parol  ag^ements  imposed  on  tboa 
In  this  case  the  indorsement  says,  that  he  was  unable  to  perform  the  agre^ 
ment  for  the  premises,  and  it  is  written  on  the  draft  of  the  lease  of  those 
premises,  which  had  been  perused  and  altered  by  his  own  attorney.  It  is 
sufficient  with  respect  to  the  case  from  Peere  Williams,  to  observe,  that 
was  an  agreement  purely  executory,  and  nothing  more  than  the  bare  draft 
of  the  lease,  which  was  not  signed  by  the  party." 

In  Wood  V.  Lake  (3),  which  was  a  case  reserved,  it  was  stated,  that  the 


(I)  5  A.  &E.  864. 


(2)  5Esp.  N.  P.  C.  190. 


(9)  S«yer,  3. 
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defendant  had  agreed  by  a  parol  agreement,  that  the  plaintiff  should  have       Leases. 
the  liberty  of  stacking  coab  upon  part  of  a  close  belonging  to  the  defendant  is  not  within 
for  the  term  of  seven  years,  and  that,  during  this  term,  he  should  have  the  the  statute. 
sole  use  of  that  part  of  the  close  upon  which  he  was  to  have  the  liberty  of  Wood  v.  Lake. 
stacking  coals ;  and  that,  after  the  plaintiff  had,  pursuant  to  this  agreement, 
enjoyed  the  liberty  of  stacking  coals  three  years,  the  defendant  locked  up 
the  gate  of  the  close.   The  question  was,  Whether  this  agreement  was  good 
for  seven  years  ?     Chief  Justice  Lee  and  Mr.  Justice  Dennison  were  of 
opinion  that  it  was ;  because,  "  in  the  case  of  Web  v.  Paternoster  (1)  it  is 
laid  down,  that  the  grant  of  a  license  to  stack  hay  upon  land  does  not 
amount  to  a  lease  of  the  land  ;  and,  although  it  be  in  that  case  said,  that 
such  a  license,  provided  the  grant  be  for  a  time  certain,  is  irrevocable,  it  by 
no  means  follows,  that  an  interest  in  the  land  does  thereby  pass.     As  the 
agreement  in  the  present  case  was  only  for  an  easement,  and  not  for  an  in- 
terest in  the  land,  it  did  not  amount  to  a  lease^  and  consequently  it  was, 
notwithstanding  the  Statute  of  Frauds  and  Perjuries,  good  for  seven 
years.** 

Mr.  Justice  Foster  concurred  in  opinion,  *^  that  the  agreement  did  not 
amount  to  a  lease ;  but  he  inclined  to  be  of  opinion,  that  the  words  in  the 
Statute  of  Frauds  and  Perjuries,  any  uncertain  interest  in  land,  do  extend 
to  this  agreement,  and  consequently,  that  it  was  not  good,  for  more  than 
three  years." 

Chief  Justice  Lee  and  Mr.  Justice  Dennison  inclined  to  be  of  opinioui 
that  the  words  in  that  statute,  any  uncertain  invest  in  landj  do  relate  only 
to  interests,  which  are  uncertain  as  to  the  time  of  their  duration ;  and  after 
taking  time  to  consider,  it  was  holden,  that  the  agreement  was  good  for 
seven  years. 

Upon  this  case  Sir  Edward  Sugden  (2)  thus  remarks : — **  The  case  referred  Commentaries 
to  in  Palmer  does  not  seem  to  bear  out  in  judgment  in  the  above  case ;  the  g^fjj^  Edward 
decision  turned  upon  another  point :  but  Montague  and  Haughton  both  Wood  y.  Lake. 
thought  that  the  interest  in  that  case  was  such  as  bound  the  land  in  the 
hands  .of  a  subsequent  lessee.  That  case  arose  before  the  Statute  of  Frauds, 
and  it  would  require  a  considerable  stretch  to  make  it  apply  to  a  case  since 
the  statute.  No  one  will  deny,  that  these  cases  are  within  the  mischief 
against  which  the  legislature  intended  to  guard.  In  Wood  v.  Lake  the 
plaintiff  was  to  have  the  sole  use  of  the  part  of  the  land  upon  which  he 
should  stack  his  coals.  How  is  this  to  be  distinguished  in  substance  from 
an  actual  demise  for  seven  years  ?  It  appears  to  be  in  the  very  teeth  of 
the  statute,  which  extends  generally  to  all  leases,  estates^  or  interests.  The 
statute  expresses  an  anxious  intention  to  embrace  interests  of  every  descrip- 
tion. How  can  it  be  argued,  that  a  license  not  countermandable,  and 
which  confers  the  sole  use  of  a  place  on  a  man,  is  not  an  interest  within 
the  statute  ?  Upon  what  principle  is  it,  that  the  person  entitled  to  such 
an  easement  may  maintain  trespass?  This  relaxation  of  the  statute  holds 
out  a  strong  temptation  to  a  man  in  possession  of  land,  under  a  parol  agree- 
ment, to  commit  perjury,  in  order  to  insure  to  himself  a  more  permanent 
interest  in  the  land  than  the  statute  would  permit  him  to  claim,  were  the 

(1)  Palm.  71.  (2)  1  V.  &  P.  139. 
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improvemenU 
by  the  land- 
lord. 


Judgment  of 
Mr.  Justice 
Littledale  in 
DoneOan  ▼. 
Read, 


LcASEs.  real  transaction  disclosed."  The  case  of  Wood  v.  Lake  has,  however,  bees 
followed  in  several  recent  cases.  (1) 
Tenant  agree-  Where  a  landlord  who  had  demised  premises  for  a  term  of  yean  at  SOL 
additionaftuin  *  y^*"^'  agreed  with  hb  tenant  to  lay  out  5(U.  in  making  certain  improve- 
per  annwrn,  in  ments  upon  them,  the  tenant  undertaiung  to  pay  him  an  increased  rent  of 
consideration  of  5/^  ^  y^^  during  the  remainder  of  the  term  (of  which  several  yean  were 
unexpired),  to  commence  from  the  quarter  preceding  the  completion  of  the 
work: — It  was  holden,  thal^the  landlord,  having  done  tiie  work,  migkt 
recover  arrean  of  the  5/.  a  year  against  the  tenant,  thougii  the  agreemett 
had  not  been  signed  by  either  party ;  for  that  it  was  not  a  contract  for  aay 
interest  in  or|conceming  lands  within  the  Statute  of  Frauds ;  nor  was  it,  ac- 
cording to  that  statute,  an  agreement ''  not  to  be  performed  within  one  yeir 
from  the  making  thereof,"  no  time  bdng  fixed  for  the  performancse  oa  tk 
part  of  the  landlord;  Mr.  Justice  Littledale  observing,  ^  We  think,  tint 
though  the  word  rent  has  been  used,  it  is  too  much  to  treat  it  as  rent,  in  tke 
technical  strict  meaning  of  the  term,  and  that  all  that  the  parties  meant 
a  penonal  contract  to  pay  an  additional  5/.  a  year;  and  we  think  thb 
is  to  be  governed  by  Hoby  v.  Rothuck  (2) ;  for  though  the  agreement  ^oe 
was  to  pay  ten  per  cent,  upon  the  money  laid  out,  and  it  was  not  called  Rot 
yet  that  was  in  truth  the  same  thing,  and  it  only  amounted  to  a  coUatenl 
contract"  (3) 

Though  by  the  Statute  of  Frauds  it  is  enacted,  that  ail  leases  by  parol  for 
more  than  three  yean  shall  have  the  effect  of  estates  at  will  only,  such  a 
lease  may  be  made  to  enure  as  a  tenancy  from  year  to  year.  (4) 

In  Clayton  v.  Bldkey  (5),  which  was  an  action  against  a  tenant  for  doable 
rent,  for  holding  over  after  the  expiration  of  his  term,  and  a  regular  notiee 
to  quit,  the  firat  count  of  the  declaration  stated  a  holding  under  a  eertiii 
term,  determinable  on  the  12th  of  May  then  past ;  and  other  counts  stated 
a  holding  from  year  to  year,  determinable  at  the  same  period.  It  appeared 
in  evidence,  that  the  defendant  had  held  the  premises  for  two  or  three  yean 
under  a  parol  demise  for  twenty-one  yean  from  the  day  mentioned*  to  whid 
the  notice  to  quit  referred ;  and  in  consequence  of  the  Statute  of  Frauds  di- 
recting, that  any  lease  for  more  than  three  years,  not  reduced  into  writiii^ 
shall  operate  only  as  a  tenancy  at  will,  it  was  contended,  at  Nisi  Prius,  thit 
the  holding  should  have  been  stated  according  to  the  legal  operation  of  it, 
as  a  tenancy  at  will ;  and  as  there  was  no  count  adapted  to  such  a  tenaocj, 
that  the  plaintiff  ought  to  be  nonsuited.  Mr.  Justice  Rooke  however,  cob- 
sidering,  that  it  amounted  to  a  tenancy  from  year  to  year,  overruled  the 
objection,  and  the  plaintiff  obtained  a  verdict 

It  was  moved  to  set  aside  the  verdict  on  the  ground  of  a  miadirection, 
reliance  being  placed  upon  the  positive  words  of  the  statute :  —  But  Lonl 
Kenyon  observed, ''  The  direction  was  right,  for  such  a  holding  now  opiates 
Lord  Kenyon    ng  |^  tenancy  from  year  to  year.    The  meaning  of  the  statute  was,  that  sack 
^lak^,     ^'      ^^  agreement  should  not  operate  as  a  term ;  but  what  was  then  considered 


**  Shall  hatk 

THE  FoaCK  AND 

Eppbct  of 
Lbasbs  at 
Will  ohly.** 


Judgment  of 


(1)  Sayer,  3.,  et  vide  Winter  v.  Broekwdl, 
8  East,  308.  Rex  ▼.  Standon  (Inhab,  of), 
2  M.  &  S.  461.  Tayler  v.  Water$,  ii  Marsh. 
551.  7  Taunt  374.  Rex  v.  Homdon'On'the- 
HiU  {Inhah.  of),  4  M.  &  S.  562.  Cocker  v. 
Cowper,  1C.M.  &R.  418. 


(2)  7  Taunt  157. 

(3)  DwtUan  ▼.  Read,  3  B.  &  Ad.  899. 

(4)  Vide  Fisher  v.  Ma^uirr^  I  Armstroog 
&  Macartney  (Irish),  51. 

(5)  8  T.  R,  3. 
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as  a  tenancy  at  will,  has  since  been  properly  construed  to  enure  as  a  tenancy       Lsases. 
from  year  to  year."  (1)  ' 

If  a  landlord  lease  for  seven  years  by  parol,  and  agree,  that  the  tenant 
shall  enter  at  Lady  Day  and  quit  at  Candlemas,  though  the  lease  be  void  by 
the  Statute  of  Frauds,  as  to  the  duration  of  the  term,  the  tenant  holds  under 
the  terms  of  the  lease  in  other  respects ;  and  therefore  the  landlord  can  only 
put  an  end  to  the  tenancy  at  Candlemas. 

Thus,  in  Doe  d.  Rigge  v.  Bell  (2)  Lord  Kenyon  said,  "  Though  the  agree-  Judgment  of 
ment  be  void  by  the  Statute  of  Frauds,  as  to  the  duration  of  the  lease,  it  must  }^l^  Kenyon 

in  TjQp  *i 

regulate  the  terms  on  which  the  tenancy  subsists  in  other  respects,  as  to  the  jug^e  t.  BelL 
rent,  the  time  of  the  year  when  the  tenant  is  to  quit,  &c.  So  where  a 
tenant  holds  over  after  the  expiration  of  his  term,  without  having  entered 
into  any  new  contract,  he  holds  upon  the  former  terms.  Now  in  this  case 
it  was  agreed,  that  the  defendant  should  quit  at  Candlemas ;  and  though  the 
agreement  is  void  as  to  the  number  of  years  for  which  the  defendant  was  to 
hold,  if  the  lessor  choose  to  determine  the  tenancy  before  the  expiration  of 
the  seven  years,  he  can  only  put  an  end  to  it  at  Candlemas/' 

Mr.  Smith  in  his  Leading  Cases  (S)  thus  comments  upon  Clapton  v.   Commentaries 
Blakey  and  Doe  d.  Bigge  v.  BeUi  —  «  These  two  cases,  although  loudly  im-  o^^^'^ 
pugned  by  Mr.  Watkins  in  his  able  little  treatise  on  conveyancing,  have  Blakey  waA 
never  since  been  invalidated  by  judicial  decision.    Nor  does  either  of  them  ^^  ^  ^^^«  ▼• 
seem  inconsistent  with  the  Statute  of  Frauds." 


<*  Now  it  is  clear,  that  the  words  of  these  sections  [ss.  1  &2]  are  satisfied  by 
holding,  that  a  parol  demise  for  more  than  three  years,  creates,  in  the  first 
instance,  an  estate  at  will  strictly  so  called,  which  estate  at  will,  when  once 
created,  may,  like  any  other  estate  at  will,  be  changed  into  a  tenancy  from  year 
to  year,  by  payments  of  rent,  or  other  circumstances  indicative  of  an  intention 
to  create  such  yearly  tenancy ;  and  this  perhaps  is  all  which  was  decided 
by  the  two  cases  in  the  text ;  for  in  Doe  v.  Bell  we  are  expressly  told,  that 
the  defendant  had  paid  rent  And  though  in  Clayton  v.  Blakey  there  is  no 
express  mention  of  rent  having  been  paid,  yet,  as  the  tenant  had  been  in 
possession  for  three  years,  and  that  under  a  rent  (for  the  action  was  for 
double  rent),  it  is  more  than  probable,  that  some  payment  of  rent  had  taken 
place  during  that  period.  Indeed,  to  deny  to  such  a  payment  the  effect  of 
creating  a  tenancy  from  year  to  year,  in  cases  where  the  letting  was  by 
parol  for  more  than  three  years,  would  be  to  contravene,  rather  than  obey 
the  enactment  of  the  Statute  of  Frauds,  since  that  act  evidently  means, 
that  such  a  parol  lease  shall  enure  in  every  respect  as  a  lease  at  will.  Now 
one  of  the  incidents  of  a  lease  at  will,  is  its  convertibility,  by  payment  of 
rent,  into  a  tenancy  from  year  to  year.  (4*)  ^If  a  party  enters  and  .pays, 
or  promises  to  pay  a  rent  certain,  or  settles  it  in  account  (5),  a  new  agree- 
ment may  be  presumed,  under  which  the  landlord  may  have  a  right  to 
distrain.'    But  the  decisions  (it  is  believed)  have  not  gone  so  far  as  to 


(1)  It  18  not  requisite  to  prove  part  per-  (3)  Vol.  ii.  p.  75. 

formance  to  have  occurred  within  a  year  of  (4)  Vide  Doe  d.  CoUin*  v.  WtUer,  7  T.  R. 

the  promise  of  a  lease,  to  sustain  an  equit-  478.  Roe  d.  Brte  t.  Le€9y  2  W.  Black, 

able  defence  to  an  ejectment  on  title.    Gaw'  1171.,  et  vide  Wright  v.  Wright,  7  Bing.  458. 

ley  V.  Grier,  1  Irish  Circuit  Cases,  100.  {5)  Vide  Cox  v.  Benty  5  Bing.  185. 

(2)  5T.  R.  471. 
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Jjkamks.  establish,  that  a  parol  lease  for  more  than  three  years  at  a  fixed  reotvl, 
without  any  other  circumstance,  create  an  interest  from  year  to  year,  n  a 
to  give  the  tenant  a  right  to  enter,  indefeasible  except  by  six  months'  notice, 
ending  with  the  expiration  of  the  year.  Such  a  construction  would,  per- 
haps,  be  incompatible  with  the  strict  letter  of  the  Statute  of  Frauds;  nor  (it 
is  believed)  has  it  ever  been  held,  that  a  parol  demise  for  more  than  thee 
years,  at  a  fixed  rent,  even  when  coupled  with  the  lessee's  entry  under  it, 
will,  before  payment  or  acitnowledgment  in  account  of  any  part  of  the  rat 
reserved,  have  the  effect  of  rendering  him  tenant  from  year  to  year.  Indeed, 
the  contrary  appears  involved  in  the  late  case  oiDoidge  v.  Bowen{\)t  wbcR 
persons  entered  under  a  lease  for  seven  years,  not  signed  by  the  lessor,  and, 
therefore,  inoperative  under  the  Statute  of  Frauds ;  payments  of  rent  were 
made,  but  not  being  shewn  to  have  been  made  with  the  assent  of  oneof  tk 
three,  it  was  held,  that,  as  against  her,  there  was  no  evidence  of  a  teniae^ 
from  year  to  year,  she  not  having  resided  a  year  on  the  premises;  Parke  & 
MyiDg* '  Under  the  original  contract  no  demise  could  be  created,  but  ancR 
tenancy  at  will.*  Then,  in  order  to  constitute  a  new  tenancy,  it  mnst  be 
shewn,  that  all  the  three  parties  agreed  to  vary  it,  by  a  new  contract  for  a 
tenancy  from  year  to  year."  (2) 


AssiGNMKNTOR  3.  ASSIGNMENT  OR  Surrender  of  Title. 

SU&EBXDK&  or 

TmE.  By  Stat  29  Car.  2.  c  S.  s.  3.  *^  no  leases,  estates,  or  interests,  either  of 

No  leues  or       freehold,  or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or 
cstfttes  of  riiic™  A  •  A  1     J    ^ 

hold  shall  be      customary  interest^  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  teoe- 

granted  or  sur-  ments,  or  hereditaments,  shall  be  assigned,  granted,  or  surrendered,  unlesi 
'*°t'**^  ^*  ^  ^^  ^®^  ^^  ^^^  ^°  writing,  signed  by  the  party  so  assigning,  grantingi 

or  surrendering  the  same,  or  their  agents  thereunto  lawfully  authorised  bj 

writing,  or  by  act  and  operation  of  law." 

A  parol  assignment  of  a  lease  from  year  to  year  (3),  or  a  mere  parol 

agreement  between  a  landlord  and  tenant  to  determine  the  tenancy  in  tk 

middle  of  the  quarter  are  not  binding.  (4) 

Mere  eancella^       The  mere  cancelling  of  a  lease  is  not  a  sufficient  surrender  under  tliii 

uon  ot  ^^^    statute.     Thus,  where  a  lease  had  been  duly  executed,  and  once  in  tie 
not  a  sufficient  *  ^  '  . 

surrender.  lessee's  possession,  and  the  lease  began  to  operate,  but  was  afterwards  fomNi 
in  the  lessor's  possession  in  a  cancelled  state: — It  was  held,  that  ss there 
was  no  surrender  by  operation  of  law,  nor  any  ground  for  presuming,  tbt 
there  had  been  any  note  in  writing  within  the  Statute  of  Frauds,  the  leue 
was  to  be  considered  as  in  operation.  (5) 
Surrender  of  But  a  surrender  of  a  lease  for  years,  may  be  effected  by  writing  without 
*  tf^tod*b  *^     ^^^^ »  **  where  a  mortgagee  wrote  upon  the  mortgage  deed  a  receipt  ftf 

(1)  2M.  &W.  365.  (4)   llumuon    y.    WiUom^  8  Stai^.  ^ 

(2)  Vide  Denn  d.  Warren.  ▼.  Fearntide,  1  Mollett  ▼.  Srayne,  S  Camp.  103.  JoM^ 
Wils.  176.  GoodtUk  d.  GaUaway  v,  Herbert,  v.  HmdiesioHe  (  CZeri),  4  B.  &  C.  9S2.  M^ 
4  T.  R.  680.  thewB  ▼.'  &iwetf,  8  Taunt  27a 

(3)  BoUing  Y.  Martin,  1  Camp.  318.  Mol-  (5)  Doe  d.  OmrtaU  r.  7%onac96.ftC. 
lett  ▼.  Brayne,  2  ibid.  103.  Thomeon  y.  299.  Roe  d,  Berkeley  {Earf)  w.  Toirk{Ai^ 
WUson,  2  Stark.  379.,  et  vide  Magennis  v.  bishop  of),  6  East,  86. 

Af'CuUouffh,  Gilb.  £q.  Ca.  2.-^. 
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principal  and  interest,  adding,  <<I  do  release  the  said  A.  B.,  and  discharge  Assignmemtoii 

&BNnsm 

TiTL*. 


the  within  mortgaged  premises  from  the  term  of  500  years."  (1)  S0»»EHn«»  or 


Taking  a  new  lease,  is  by  operation  of  law,  a  surrender  of  the  old  one 


(because  without  it,   the  intention  of  the   parties  would   not  be  effec-  ^"^">«  ^^b- 
tuated)  (2),  although  it  be  by  deed  (S),  provided  it  be  a  good  one^  and  pass  ,.  ^^  ^^\ 
.an  interest  according  to  the  contract  and  intention  of  the  parties ;  for  other-  and  Opera- 
wise  the  acceptance  of  it,  is  no  implied  surrender  of  the  old  one.  (4)  "o**  <*'  Law." 

Where  A.  by  parol  let  a  house  to  B.,  who  underlet  it  to  C,  and  then  A.  Taking  a  new 
with  B.'s  assent  accepted  C.  as  his  tenant,  and  received  rent  from  him,  it  render  of  an  ' 
was  held,  that  the  substitution  involved  a  surrender,  for  it  was  made  with  old  lease. 
the  assent  of  B.,  which  could  not  be,  without  the  surrender  of  the  former 
lease.  (5) 

So  where  it  was  agreed  between  the  landlord  and  the  tenant,  that  another 
tenant  should  be  substituted  for  him,  which  was  done,  it  was  held,  that  the 
first  tenancy  was  thereby  determined.  (6) 

Where  the  landlord,  having  had  a  dispute  with  his  tenant,  told  him,  that 
he  might  quit  when  he  pleased,  and  the  tenant  accordiogly  quitted  in  the 
middle  of  the  quarter,  it  was  held,  that  the  landlord  was  entitled  to  recover 
in  an  action  for  use  and  occupation  for  the  whole  quarter.  (7) 

But  an  insufficient  notice  to  quit,  accepted  by  the  landlord,  does  not  Insufficient 
amount  to  a  surrender  by  operation  of  law,  and  there  cannot  be  a  surrender  do^^ot  ^^  ' 
to  operate  infuturo.  (8)  amount  to  a 

But  where  the  landlord  accepted  from  his  tenant  the  key  of  the  demised  """^^er. 
house  in  the  middle  of  the  quarter,  it  was  held,  that  the  former  could  not 
recover  in  respect  of  any  sul^sequent  rent  (9) 

Where  a  party  enters  under  a  mere  agreement  for  a  future  lease,  he  is  ^^^y  entering 
tenant  at  will  only ;  if  he  pay  a  yearly  rent,  he  becomes  a  tenant  from  year  ^nTfor  ^^^ 
to  year,  such  tenancy  being  determinable  on  the  execution  of  the  lease,  ao-  future  lease, 
cordiog  to  the  agreement ;  and  though  no  rent  be  paid,  the  relation  of  land- 
lord and  tenant  subsists,  the  party  having  entered  with  a  view  to  a  lease,  and 
not  with  a  view  to  a  purchase.  (10) 


4.  Stat.  29  Car.  2.  c.  3.  s.  4.  Stat.29Cab.2. 

c.  3.  8.  4. 

I.  Generally.  Gbneeallt. 

By  stat  29  Car.  2.  c.  3.  s.  4.  *'  no  action  shall  be  brought,  whereby  to '  Promises  and 
charge  any  executor  or  administrator  upon  any  special  promise,  to  answer  ^[^™^^ 
damages  out  of  his*  own  estate  (11);  or  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default,  or  miscarriages 

(1)  Farmer  d.  Early,  Ropers,  2  Wils.  26.     B.  &  A.  119.      Walls  v.  Atcheeon,  3  Bing. 

(2)  1     Saund.    236.    (b.)     Touchst.  by     462. 

Atherley,  tit.  Sitreender,  301.  BamerUm  v.  (6)  Stone  ▼.  Whiting^  2  Stark.   235.    et 

Steady  S  B.  &  C.   478.,  et  vide  Mdhw  v.  vide  Whitehead   v.  CHJird,    8  Taunt.  518. 

May^  Sir  F.  Moore,  636.  Harding  ▼.  Crethom,  1  Esp.  N.  P.  C.  57. 

(3)  Ibid.,   et  vide   T^mae  ▼.    Coohe,   2  (7)  Mottett  v.  Brayne^  2  Camp.  I0.S. 
Stark.  410.  (8)  Johnstone  v.  Hndlesione  {Gerh),  4  B. 

(4)  WUeon  v.  SeweUiKnt),^  Burr.  1980.     8t  C.  922. 

Davison  y.  Stanley,  ibid.  2210.  1  Saund.  236.         (9)   Whitehead  t.  aifford,  5  Taunt.  51 8. 
(b.)  (10)  2  Stark.  Ev.  3d  ed.474. 

(5)  Thomas  v.  Cookty  2  Stark.  406.      2         (U)  Rex  y.Johnton,  Show.  16. 
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Stat.99Caic8.  of  another  person  (1) ;  or  to  charge  any  person  upon  any  agreement  mfe 

^'  ^  *•  ^'       upon  consideration  of  marriage  (2) ;  or  upon  any  contract  or  sale  of  landi, 

tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them  (8); 

or  upon  any  agreement,  that  is  not  to  be  performed  within  the  space  of  oae 

year  from  the  making  thereof  (4) ;  unless  the  agreement,  upon  which  wusk 

action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  m 

writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some  other 

person  thereunto  by  him  lawfully  authorised." 

Distinction  be-       In  Mar$haU  v.  Lynn  (5)  Mr.  Baron  Alderson  observed,  **  By  the  4tk 

MdTvth^s^     section  of  the  Statute  of  Frauds,  it  is  provided,  that  tiie  contracts  theren 


tionsof  the  Su-  mentioned  shall  be  in  writing,  otherwise  no  action  shall  be 
tute  of  Frauds,  them.  The  17th  section  requires,  that  some  note  or  memorandum  in  writp 
M^^^uiD  ^  ^"^  ^^  ^^  bargain  before  made,  shall  be  signed  by  the  party  to  be  chaj]ged 
Aldenon  in  hy  such  contract,  or  his  agent  lawfully  authorised.  There  is  undoubtedhr 
ManhaU  v.         |^  distinction  between  the  two  enactments,  for  by  the  4th  section  the  whole 

contract  must  be  in  writing,  including  the  consideration  which  induced  the 
party  to  make  the  stipulation  by  which  he  is  to  be  bound ;  but  by  the  17tk 
section,  it  is  sufficient,  if  all  the  terms  by  which  the  defendant  is  to  be 
bound  are  stated  in  writing,  so  as  to  bind  him." 


Lynn. 


"  No  AcTioM      n.  "  No  Action  shall  be  brought  whereby  to  charge  any  Executor  or  Adml- 
SHALL  BB  nistratory  upon  any  special  Promise,  to  anstoer  Damages  out  of  his  ovu 


WHBRKBT  TO 
CHARGE  AKY 


Executor  oa  Rann  v.  Hughes  (7)  affords  an  illustration  of  the  construction  of  tiie 
Administra-  foregoing  clause.  The  declaration  stated,  that  on  the  11th  of  June,  1764^ 
8PBCL4L  Pao-  divers  disputes  had  arisen  between  the  plaintiff's  testator  and  the  dc- 
MisB,  TO  AN-  fendant*s  intestate,  which  they  referred  to  arbitration ;  that  the  arbitrator 
oL'ooT  OF  HIS  awarded,  that  the  defendant's  intestate  should  pay  to  the  plaintiff's  testator 
OWN  Estate  ;"  983/. ;  that  the  defendant's  intestate  afterwards  died  possessed   of  effeds 

sufficient  to  pay  that  sum ;  that  administration  was  granted  to  the  de- 
fendant ;  thai  Mary  Hughes  died,  having  appointed  the  plaintiffs  her  execu- 
tors ;  that  at  the  time  of  her  death  the  said  sum  of  983/.  was  unpaid,  "  bj 
reason  of  which  premises^  the  defendant  as  administratrix  became  liable  to 
pay  to  the  plaintiffs  as  executors  the  said  sum,  and  being  so  liable,  she  in 
consideration  thereof,  undertook  and  promised  to  pay,"  &c.  The  defendant 
pleaded  non  assumpsit,  plene  administravit,  except  as  to  certain  goods,  &c 
which  were  not  sufficient  to  pay  an  outstanding  bond  debt  of  the  intestate 
therein  set  forth,  &c  The  replication  took  issue  on  all  these  pleas.  Verdict 
for  the  plaintiff  on  the  iirst  issue,  and  for  the  defendant  on  the  last  two ; 
and  on  the  first  a  general  judgment  was  entered  in  Banco  Regis  against  the 
defendant  de  bonis  propriis.  This  judgment  wa*  reversed  in  the  Exchequer 
Chamber ;  and  a  writ  of  error  was  afterwards  brought  in  the  House  of 
Lords,  where  after  argument  the  following  question  was  proposed  to  the 

(1)  Anon,  Skin.  142,  143.  (5)  6  M.  &  W.  118. 

(2)  GiUmort  v.  Shooter,  2  Mod.  SIO.  (6)   Vidt  anti,  1279.  tit  D«cwt. 

(3)  Anon,  1  Vent.  361,  362.  (7)  7  T.  O.  350.  n.  in  error, 

(4)  PhiipoU    T.    WaUa,  3   Lev.   65^  66. 
Anon.  1  SolL  280. 
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judges  by  the  Lord  Chancellor,  "Whether  sufficient  matter  appeared  upon   Stat.  29  Car.  2. 
the  declaration  to  warrant,  after  verdict,  the  judgment  against  the  defendant       ^'  ^'  ^  ^' 
in  error  in  her  personal  capacity?''  Upon  which  the  Lord  Chief  Baron  judgment  of 
Skynner  in  delivering  the  opinion  of  the  judges  stated,  "  All  contracts  are  Chief  Baron 
by  the  laws  of  England  distinguished  into  agreements  by  specialty,  and   ^JJ^y^^hes, 
agreements  by  parol;  nor  is  there  any  such  third  class,  as  some  of  the 
counsel  have  endeavoured  to  maintain,  as  contracts  in  writing.    If  they 
be    merely  written  and  not  specialties,  they  are  parol,  and  a  consider- 
ation must  be  proved.     But  it  is  said,  that  the  Statute  of  Frauds  has  taken 
away  the  necessity  of  any  consideration  in  this  case ;  the  Statute  of  Frauds 
was  made  for  the  relief  of  personal  representatives  and  others,  and  did  not 
intend  to  charge  them  further  than  by  common  law  they  were  chargeable ; 
that  the  words  in  the  Statute  of  Frauds,  in  relation  to  the  question  then 
under  consideration,  were  merely  negative,  and  that  executors  and  adminis- 
trators should  not  be  liable  out  of  their  own  estates,  unless  the  agreement 
upon  which  the  action  was  brought,  or  some  memorandum  thereof,  was  in 
writing  and  signed  by  the  party.     But  this  does  not  prove,  that  the  agree- 
ment was  still  not  liable  to  be  tried  and  judged  of,  ^  all  other  agreements 
merely  in  writing  are  by  the  common  law^  and  does  not  prove  the  converse  of 
the  proposition^  that  when  in  writing,  the  party  must  be  at  all  events  liable. 
[His  Lordship  then  observed  upon  the  case  of  PiUans  v.  VanMieropil) 
and  the  case  of  Losh  v.  Williamson  (2),  and  seemed  to  intimate,  that  so 
far  as  these  cases  went  on  the  doctrine  of  nudum  pactum^  they  were 
erroneous.3    In  this  case  there  is  not  a  sufficient  consideration  to  support 
this  demand  as  a  personal  demand  against  the  defendant,  and  that  its  being 
now  supposed  to  have  been  in  writing  makes  no  difference.   The  consequence 
of  which  is,  that  the  question  put  to  us,  must  be  answered  in  the  negative." 


III.  ^^  Or  whereby  to  charge  the  Defendant  upon  any  special  Promise  to  **  Or  whkrzbt 
answer  for  the  Debt^  Default^  or  Miscarriages  of  another  Person  ;  "  ^  charge  thb 

In  reference  to  this  clause  Mr.  Justice  Buller  states  (3),  "  Many  of  the  g,,ciAL 
doubts  upon  the  statute  have  arisen  by  making  use  of  the  word  '  collateral,'   Promise  to 
which  is  not  a  word  used  in  the  act  of  parliament     The  proper  consider-  ^H^^^J^^'og. 
ation  is,  whether  it  be  or  be  not  a, promise  to  answer  for  the  debt  of  another ;  fault,  or  Mis- 
for  if  it  be,  though  it  be  upon  a  new  consideration,  and  therefore,  strictly  carriages  of. 
speakings  not  a  collateral  undertaking,  yet  it  is  within  the  statute,  and  the  son  ;** 
adding  to  the  promise  of  the  payment  of  the  debt  a  promise  to  pay  the  Improper  use 
costs  of  the  action  would  make  no  difference."  (4)  ^I^\  terd  " 

The  law,  however,  respecting  collateral  promises  is  now  settled.  Thus, 
in  Matson  v.  Wharam  (5)  it  was  held,  that  <<  The  authorities  are  not 
now  to  be  shaken  ;  and  the  general  line  now  taken  is,  that  if  the  person  for 
whose  use  the  goods  are  furnished  is  liable  at  all,  any  other  promise  by  a 
third  person  to  pay  that  debt  must  be  in  writing,  otherwise  it  is  void  by 
the  Statute  of  Frauds ; "  therefore,  where  a  defendant  applied  to  M.  (one  of 


(1)  S  Burr.  1663. 

(2)  M.  T.  J  6  Geo.  3.  in  B.  R. 

(3)  N.  P.  281.  (a.) 


(4)  Vide  Fhh  v.  Hutchinson,  2  Wils.  94. 
Watkin$  V.  Perkins,  1  Ld.  Rayni.  182. 

(5)  Per  BuUer  X  2  T.  R.  81. 
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SrAT.99CAE.2.  the  plaintiffs),  and  asked,  "If  he  was  willing  to  serve  one  a  of  P.wik 

^'  '*-   '       groceries : "  and  the  plaintiff  M.  answered,  "  They  dealt  with  nobody  in  M 

part  of  the  country,  and  did  not  know  C.:"  to  which  defendant  answerei 

"  If  you  do  not  know  him  you  know  me,  and  I  will  see  you  paid."    M.  then 

said  he  would  serve  him.     W.  answered,  «  He  is  a  good  chap,  but  I  will  ne 

DistincUon  be-  you  paid."    The  court  held  this  promise  void,  not  being  in  writing,  sad 

iTii8e°before  the  ^^^^^^^  *^6  distinction  between  a  promise  before  delivery  of  the  goods  ad 

deliTery  of  the    after.  (1 ) 

g^^and  after  j^  -^  ^  question  for  the  jury,  whether  the  credit,  before  the  debt  was  is- 
To  whom  ere-  ^"r*^^*  ^**  given  to  the  defendant,  or  to  another  as  the  principal,  takuf 
ditvu  given,  is  into  their  consideration,  the  amount  of  the  debt,  the  situation  of  the  parties^ 
a  questioQ  for     ^j^^  ^n  ^^  ^^^^  circumstances  of  the  case.  (2)    If  upon  notice  given  by  tiw 

defendant  to  the  plaintiff  to  produce  his  books,  it  appear,  that  the  credit 
was  not  originally  given  to  the  defendant,  but  to  another,  it  is  strong  btt 
not  conclusive  (S)  evidence  against  the  plaintiff  (4),  that  the  defendant  w 
not  a  surety.  But  if  a  vendor  refuse  to  deliver  goods  on  the  credit  of 
A.  B.,  and  C.  D.  undertake  absolutely  to  pay  the  amount,  the  promise  neei 
not  be  in  writing,  for  this  is  in  effect  a  sale  to  C.  D.  as  a  principal,  not  ts 
A.  B.,  to  whom  no  credit  was  given.  (5) 

A  promise  to  see  the  plaintiff  paid,  amounts  to  a  promise  to  pay  (6) ;  as 
where  the  defendant  said,  "  You  must  supply  my  mother-in-law  with  hresd, 
and  I  will  see  you  paid  '*  (7) ;  in  which  case,  the  very  form  of  the  promise 
seem§  to  imply,  the  intention  of  the  defendant  to  render  himself  liable  is 
,  surety  only,  and  points  out  the  principal :  so  an  undertaking  by  the  d^ 
fendant,  that  if  the  plaintiff  would  lend  his  gelding  to  J.  S.  the  latter  wonM 
re-deliver  it,  is  within  the  Statute  (8) ;  and  so  it  was  held,  where  the  de- 
fendant said,  "  I  will  pay  you,  if  J.  S.  will  not,**  and  the  goods  were  afte^ 
wards  delivered  (9) ;  and  where  A.  promises  B.  in  a  letter  of  guarantee,  tkit 
if  the  latter  will  supply  C.  with  shoes,  and  accept  bills  of  exchange  ftr 
present  payment,  and  "  that  should  they  not  be  honoured  when  due,  he  (A.) 
would  see  them  paid,"  it  was  held  to  be  within  the  fourth  section.  (10) 

An  undertaking  to  guarantee  the  payment  of  a  note  is  also  within  tk 
statute.  (11) 

A  tenant,,  in  August,  being  about  to  sell  his  stock  by  auction,  upon  the 
landlord  (the  plaintiff)  putting  in  a  distress  for  the  amount  of  rent  then 
due,  the  defendant  (the  auctioneer)  verbally  promised,  that  if  the  plaintiff 
would  not  distrain,  but  permit  the  sale  to  go'on,  he  would  pay,  as  well  the  rent 
due,  as  also  the  rent  then  accruing  and  due  at  Michaelmas :  —  It  was  held, 
that  as  to  the  latter  amount,  in  which  there  was  then  no  vested  right  in  the 
landlord,  nor  power  to  distrain,  it  was  beyond  the  consideration,  and  a 
bare  promise  to  pay  the  debt  of  another,  and  void  by  the  statute;  sod* 
that  the  promise  being  entire  and  void  as  to  part,  was  void  altogether.  (12) 

(1)  MaisoH  V.  Wharam,  2  T.  R.  81.  (7)  Jonu  v.  Cooper,  Cowp.  »7. 

(2)  KeaU  v.  Temple,  I  B.  &  P.  158.  Dar^  (8)  Buckmyr  ▼.  Damall^  2  Ld.  Baym. 
men  ▼.  Tratt,  2  C.  &  P.  82.  1085.     1  Salk.  27.     6  Mod.  248. 

(3)  Keate  v.  Temple,  1  B.  &  P.  158.  (9)  Jones  v.  Cooper,  Cowp.  227.,  sed  tide 

(4)  Croft  V.  SmaUwood,  I  Esp.  N.  P.  C.  Mavirey  ▼.  Cmningham,  cit.  ibid.  SS8. 
121.  (10)  MorrU  v.  Staeey,  Holfs  N. P.C  151 

(5)  2  Stark.  Ev.  .^d  ed.   477.  (11)  Exp.  Adney,  Cowp.  46a 

(6)  Bolnneon  v.  Pulford,  I  Vent  43.     2  (12)    Thomas  v.   WtUiamis,   10  a  ft  C 
Keb.  563.  664.,  ct  vide  Chater  v.  Bedutt,  7  T.  K.  SOI. 
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In  Tomlinson  v.  Gell(l)  the  declaration  stated,  that  B.  had  sued  the  Stat. 39 Car. 2. 
defendant  in  equity,  and  had  retained  the  plaintiff  as  his  attorney ;  and  that       ^'  ^'  *  '*' 
costs,  viz.  30/.,  had  become  due  to  the  plaintiff  as  such  attorney  for  his  promise  to  pay 
costs  in  the  suit;  and  that  the  plaintiff  and  the  defendant  had  agreed,  with  debt  of  another, 
the  consent  of  B.,  that  the  suit  should  be  discontinued,  and  that  the  de- 
fendant should  pay  the  plaintiff  the  costs  which  were  due.     It  then  stated 
that,  in  consideration  of  the  premises,  and  that  B.  had  consented  to  discon- 
tinue, and  the  plaintiff  to  accept  his  costs  from  the  defendant,  the  latter  pro- 
mised the  plaintiff  to  pay  him  such  costs,  but  did  not ; — to  which  it  was 
pleaded,  that  the  promise  was  an  undertaking  to  pay  the  debt  of  another, 
and  wais  not  in  writing.     On  demurrer  it  was  holden,  that  such  promise, 
was  a  promise  to  pay  the  debt  of  another  within  the  Statute  of  Frauds. 

Where  A.  had  wrongfully  occasioned  the  death  of  B.'s  horse,  and  C.  « Miscarriage 
promised  to  pay  the  damages,   in  consideration  that  B.  would  not  sue  •»«! default** 
A.: — It  was  held,  that  the  case  was  within  the  intention  of  the  statute,  tiousacts. 
which  was  to  prevent  the  commission  of  fraudulent  practices  by  the  means 
of  perjury,  and  also  within  the  words  of  the  statute,  inasmuch,  as  the  terms 
miscarriage  and  default  applied  to  tortious  acts,  from  which  duties  resulted, 
independent  of  any  contract  (2) ;  and  the  case  was  distinguished  from  that 
of  Bead  v.  Nash  (3),  because,  it  did  not  appear,  that  the  defendant  in  the 
former  action,  had  ever  been  guilty  of  an  assault,  or  been  liable  in  da- 
mages. 

An  agreement  under  the  fourth  section,  which  cannot  be  enforced  on  An  agreement 
either  side,  is  a  contract  void  altogether,  and  yet  may  have  as  an  aipree-  «nderthe  fourth 

^  .        .  7      .  ,.  '  ^  ,         section,  which 

ment,  some  operation  m  communicating  a  license,  so  as  to  excuse  what  cannot  be  en. 
would  otherwise  be  a  trespass,  but  such  license,  would  be  countermand-  forced,  is  yoid. 
able.  (4) 

A  parol  promise  to  pay  the  debt  of  another,  and  also  to  do  some  other  Parol  promise 
thing,  is  void  altogether,  since  the  plaintiff  cannot  separate  the  two  parts  of  ^  ^J  ^^  ^^^ 

.  V  J.       A  /  e  \  of  another,  and 

the  contract  (5)  ^^  to  perform 

Where  there  is  no  debt  or  default  of  another,  the  case  is  not  within  the  «>me  other  act. 
statute :  thus,  in  Eastwood  v.  Kenyon  (6)  it  was  held,  that  the  fourth  section  Where  there  is 
of  the  Statute  of  Frauds,  as  to  promises  to  pay  the  debt  of  another^  contem-  ^i/in  Tn-  *' 
plates  only  promises  made  to  the  person  to  whom  another  is  liable ;  there-  other, 
fore,  a  promise  by  a  defendant  to  a  plaintiff  to  pay  A.  B.  a  debt  due  from 
plaintiff  to  A.  B.,  is  not  within  the  statute.  (7) 

When  an  action  is  brought  for  an  assault,  and 'the  defendant,  in  con. 
sideration  that  the  plaintiff  will  withdraw  the  record,  undertakes  to  pay 
a  sum  of  money  and  costs,  he  is  liable  (8) ;  for  this  is  an  original  promise, 
it  not  appearing,  that  there  had  been  any  default  or  miscarriage  from  an- 
other person. 

So  where  the  plaintiff,  at  the  request  of  the  defendant,  advanced  a  sum 
of  money  to  pay  workmen  in  the  garden  of  the  defendant's  infant  grandson, 

(1)  6  A.  &  E.  564.  (6)  1 1  ibid.  4S8. 

(2)  Kirkham  ▼.  Marter,  2  B.  &  A.  6 IS.  (7)  Defendant  may  show  under  non  at- 
(S)  1  Wils.  305.                                             wumpsit,  that  the  promise  was  within  stat. 

(4)  Carrington  ▼.  RooU,  2  M.  &  W.  257.,  29  Car.  2.  c.  3.  s.  4.  and  was  not  In  writing, 
▼ids  WiwUr  ▼.  Broekwell,  8  East,  308.    Cros-     Ibid. 

by  V.  Wadnoorthj  6  ibid.  602.  (8)  Read  v.  A«A,  1  Wils.  305. 

(5)  ChaUr  v.  Beduit,  7  T.  R.  201.,  vide 
etiam  Meehden  v.  WiaUaee,  7  A.  &  E.  49. 
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8tat.S9Cae.9.  the  case  was  held  to  be  without  the  statute,  the  money  having  heenid- 

^'^^^*       vanced  on  the  defendant's  credit,  for  the  infant  was  not  Hable.(l) 

An  action  having  been  brought  against  the  defendant,  an  attorney,  mi 

two  others,  for  appearing  for  the  plaintiff  without  a  warrant,  the  leeordvs 

carried  down  to  be  tried  at  the  assizes,  when  the  defendant  promised,  io  eta- 

sideration  that  the  plaintiff  would  not  farther  prosecute  the  action,  be^  the 

defendant,  would  pay  10^  and  costs  of  suit.    In  an  action  on  this  prasia 

the  question  was,  whether  this  was  a  promise  within  the  statute  ?  and  itm 

holden,  that  it  was  not,  as  not  being  a  promise  to  pay  the  debt  of  anotkt, 

but  to  pay  the  party's  own  debt.  (2) 

Where  creditor       Where  the  person  to  whom  the  goods  are  furnished  is  liable,  credit  ham, 

'  '    II ^ 

onginaiiyre-      y^^^  originally  given  to  him  (3),  another  is  not  liable  without  a  note  ■ 

other  not  liable  writing,  as  where  the  promise  is  to  see  another  paid  for  goods,  or  for  laboir 
without  a  note  supplied  to  a  third  person^  as  to  see  a  surgeon  paid,  if  he  would  core  J.Sl 
in  wn  ing.  ^^  ^  wound.  (4) 

Where  A.  falsely  pretending,  that  he  was  authorised  by  B.  to  order  goodi 

on  his  credit  to  be  delivered  to  C,  promised  to  see  the  vendor  paki»k 

was  held,  that  he  was  not  liable,  either  on  his  promise  or  for  goods  nU, 

but  that  he  would  be  liable  in  an  action  on  the  case  for  the  deceit  (5) 

When  promiser       Where  the  defendant  is  under  a  legal  obligation  to  pay  for  a  beaeltR' 

obHffation  to      ^^^^  ^Y  ADother,  the  promise  need  not  be  in  writing,  as  where  an  overseer 

pay  for  a  bene-  promises  to  pay  an  apothecary  for  the  cure  of  a  pauper  (6} ;  but  when  it 

fit  rMeived  by    appears,  that  another,  independent  of  the  defendant,  is  liable  aa  the  pdn* 

cipal,  the  case  is  within  the  statute,  unless  the  defendant  bind  himself  opn 
an  express  promise^  founded  upon  a  new  consideration,  to  pay  the  debt 
Ifthe  ftUtute  In  Gibbons  v.  M^Casland  it  appeared,  that  the  defendant  had  entered  isto 
fied^^lt^j^oT  *  guarantee  in  writing,  and  became  liable  upon  it  at  a  period  of  more  tin 
requisite,  that  a  six  years,  before  the  commencement  of  the  suit,  but  had  verbally  promisri 
subsequent  pro-  within  six  years,  that  the  matter  should  be  arranged ;  and  afterwanb, « 

nuse  thouid  be  .        ,    .        .  i         i      i    «         •  .      «  *  t  u 

in  writing.         <Lii  action  being  brought,  pleaded  ctcho  non  ciccrevu,  S^c:  —  ItwaineU; 

tliat  the  Statute  of  Frauds,  having  been  once  satisfied  by  the  original  pro- 
mise being  in  writing,  it  was  not  necessary,  in  order  to  take  the  case  out  of 
the  Statute  of  Limitations,   that  the  latter  pronuse  should  abo  be  ii 
Judgment  of      writing  (7),   Mr.  Justice  Bayley  observing,   "  To  satisfy  the  Statute  of 
Mr.  Justice        Frauds,  there  must  be  a  promise  in  writing,  and  to  take  the  case  out  of  tie 
Gibbont  V.  Statute  of  Limitations,  there  must  be  a  promise  within  six  years.    Botk 

M' Gotland,  these  requisites  concur  in  the  present  case.  It  is  said,  that  the  acknowledg- 
ment must  be  in  writing;  but  that  is  not  necessary,  for  the  defendaDt't 
liability  is  fixed  by  the  original  promise  in  writing,  and  the  acknowledgnen^ 
within  six  years  is  only  to  shew,  that  that  liability  has  not  been  discbugei 
The  object  of  the  Statute  of  Limitations  was  to  protect  parties  who  m^ 
have  paid  their  debts,  and  have  lost  the  vouchers  by  which  such  payments 
might  have  been  established.    In  this  case,  if,  at  the  time  the  testator  said 

(1)  Harris  v.  Huntbaeh,  1  Burr.  373.  Robinton  ▼.  Pulfard^  1  Vent  43.    S  KA 

(2)  Stephens  ▼.  Sqidre,  5  Mod.  205.  563. 

{Sy  Motion  y.  Wharam,  2  T.  K.  80.     An-        (5)  Thompmfn  v.  Bond,  1  Camp.  4. 
derton    ▼.    Hoyman,   1    Hen.   Black.    120.         (Q)  Bull.  N.  P.  280.  (d.)  etvide  r<»rf 

Lexington'i  Lord)  v.  Oarke,  2  Vent  223.,  vide  v.  Adney,  3  B.  &  P.  25a    Lamb  v.  Boat*,  * 

etiam  Mechelen  ▼.  Wallaee,  7  A.  &  E.  49.  M.  &  S.  275. 

(4)    Watkins  v.  PerkinSy  1  Ld.  Raym.  224.         (7)  I  B.  &  A.  690. 
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it  should  be  arranged,  the  amount  of  the  debt  had  been  mentioned,  it  Stat.  29  Car.  3. 
^ould  have  been  sufficient  to  fix  the  defendant  on  the  account  stated."  cs.s,  . 

Any  person  may  bind  himself  by  an  express  parol  promise,  founded  upon  ^ew  Con- 
a  new  consideration,  to  pay  the  amount  of  another  person's  debt,  as  where  sideratiok. 
A.  having  a  lien  upon  policies  of  insurance  in  his  hands,  delivers  them  up  to   An  express 
an  agent  of  the  owner,  on  an  agreement  that  the  defendant,  th^  agent,  will  f^^^J^^*'™^ 
pay  the  amount  of  a  bill  drawn  by  his  principal,  and  accepted  by  A.  for  the  a  new  consider- 
accommodation  of  the  principal.  (1)  **'°°' 

Mr.  Starkie  observes  (2),  "  The  principle  of  this  and  similar  cases  seems 
to  be  very  clear ;  A.  had  a  right  to  retain  the  policies,  and  if  the  defendant 
had  personally  undertaken  to  pay  him  a  sum  of  money  in  consideration  of 
his  giving  up  the  policies,  the  doing  so,  being  a  relinquishment  of  an  ad- 
vantage by  the  plaintiff^  would  have  been  a  good  consideration  to  enforce 
the  payment  of  the  money  ;  but  if  the  relinquishment  would  have  been  a 
good  consideration  to  support  a  promise  to  pay  money,  why  should  it  not 
be  equally  sufficient  to  support  any  other  promise  ?  If  a  promise  by  the 
defendant  to  pay  20/.  (the  amount  of  the  bill)  would  have  been  binding, 
why  should  not  the  promise  to  pay  the  amount  of  the  bill,  specifically,  be 
also  binding  ?  " 

So  where  the  plaintiff  had  a  lien  on  goods  for  a  debt  due  from  A.  B.,  and  Where  a  lien 
the  defendant,  in  consideration,  that  the  plaintiff  would  relinquish  his  lien,  ^^"'^ 
promised  to  pay  the  debt: — It  was  held,  that  the  case  was  not  within 
the  statute  (3) :  where  the  plaintiff  distrained  for  rent,  and  the  defendant.   Goods  dis- 
an  auctioneer,  being  in  possession  of  the  goods,  and  about  to  sell  them  for  ^'•"^cd  for  rent 
the  benefit  of  the  creditors^  by  virtue  of  a  bill  of  sale  made  by  the  tenant,  Bill  of  sale, 
promised  to  pay  the  debt  (4),  it  was  also  holden,  not  to  be  within  the  statute. 
A  promise  to  execute  a  bail  bond  is  not  within  the  statute  (5): — or  if 
A.  being  indebted  to  B.,  assign  to  him  a  debt  due  from  C,  which  C.  pro- 
mises to  pay  to  B.,  the  statute  does  not  apply  to  such  a  promise.  (6) 

If  an  accommodation  acceptor  defend  an  action  at  the  request  of  the  Parties  to  bills 
drawer,  the  case  is  not  within  the  statute,  and  he  may  recover  the  costs  ^^^^^"'^^ 
as  money  paid  to  the  use  of  the  defendant.  (7)  But  it  has  been  held,  that 
a  promise  by  the  indorser  of  a  dishonoured  note  to  indemnify  the  holder, 
if  he  will' sue  the  drawer,  is  within  the  statute.  (8)  So  if  J.  S.  agree,  in 
consideration  of  the  assignment  of  a  debt  due  to  the  plaintiff,  to  pay  him 
10s,  in  the  pound,  the  case  is  not  within  the  statute  (9),  it  being  an  original 
contract  to  purchase  the  debt. 

But  a  promise  to  pay  the  debt  of  another,  in  consideration  o(  forbearance  Promise  to  pay 
to  sue  that  other,  has  been  held  to  be  within  the  statute.  (10)  in  consideration 

%  ^      ^  of  forbearance. 

(1)  CatOing  v.  Aubert,  2  East,  325.,  et         (5)  Jarmain  v  Algar,  1  R.  &  M.  S48. 
vide  ffoukUteh  ▼.  MUne,   3  Esp.  N.  P.  C.         (6)  Lacy  v.  M'Neile,  4  D.  &  R.  7. 

87.     BarrtUv,  TrtunU,  4  Taunt  117.  (7)  Howe$  v.  Martin^  1  Esp.N.P.C.  162. 

(2)  2  £v.3ded.  478.  (8)    Winckworth  v.  MilUy  2  ibid.  484.,  et 

(3)  Houlditeh  v.  Milne,  3  Esp.  N.  P.  C.     vide  Mead  v.  Naeh,  1  Wils.  305. 

86.      WUlianu  v.  Leaper,  2  Wils.  308.,  vide  (9)  Anttey  v.  Marden,  1  N.  R.  124. 

Keate  ▼.  Tempiey  1  B.  &  P.  158.  (10)  Iiotheryv,Curry,at  Bull  N.  P.  280. 

(4)  William  v.  Leaper,  3  Burr.  1886.     2  (d.)  Fish  v. Hutchinson,  2  Wils.  94.  Buckmyr 
Wils.  308.      Casaing  ▼.  Avbert,  2  East,  325.  v.  DamaU,  2  Ld.  Rayni.  1087. 

380.     Bampton  ▼.  Paulin,  4  Bing.  264. 
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Stat.29Cae.5}. 
c.  S.  s.  4. 

'  Oevo 
chaeok  avt 
Pbeson  VTOJK 
AKT  Aomxs- 

XENT  MADE 
UPOV  CONSIDBE- 

ATroN  or  Mae* 

ElAOB  ;** 

Mutual  pro- 
mises to  marry, 
not  within  the 
statute. 


IV.  **  Or  to  charge  any  Person  upon  any  Agreement  made  upon  Qmnkf- 

aiion  of  Marriage;  *' 

The  Statute  of  Frauds  extends  to  agreements  to  pay  money,  or  to  do  seme 
collateral  act  in  consideration  of  marriage ;  but  mutual  promises  to  many 
are  not  within  the  statute  (I);  and  a  subsequent  marriage  is  not  sufficient 
to  take  a  previous  parol  agreement  out  of  (he  statute,  as  a  part  perforn- 
ance.  (2) 

Where  a  father  promised  his  daughter  3000/.,  and  died  before  her  jm- 
riage,  leaving  her  2000/.  only,  and  afterwards  the  husband  hearing  of  the 
letter  filed  his  bill  to  obtain  the  other '1000^,  it  was  dismissed,  because  ik 
marriage  was  not  contracted  in  expectation  of  3000/.  (3)  And  a  parol 
agreement  to  pay  money,  or  make  a  settlement  in  consideration  of  mv- 
riage,  is  void ;  and  a  recognition  after  marriage  of  a  parol  promise  before 
marriage,  will  not  take  the  case  out  of  the  statute.  (4) 


"  Oa  DFOK  AMY 

Contract  oe 
Sale  or  Lands, 
Tenements,  oe 
Heredita- 
ments, oe  ant 
Inteeest  in  oe 
conceening 
them;*' 

Cases  wttHiN 

the  FOaBQOINO 

Clause. 

Stetute  does 
not  expressly 
vacate  parol 
contracts. 

Judgment  of 
Lord  Ellen- 
borough  in 

ttorth. 

Interest  in 
Land  defined. 


V.  *<  Or  upon  any  Contract  or  Sale  of  Lands,  Tenements^  or  Heredita- 
mentSf  or  any  Interest  in  or  concerning  them  ;  **  (5) 

In  Crosby  v.  Wadsworth  Lord  EUenborough  said,  **  The  statute  doei  not 
expressly  and  immediately  vacate  such  contracts  if  made  by  parol;  itoslj 
precludes  the  bringing  of  actions  to  enforce  them  by  charging  the  eoi- 
tracting  party  or  his  representatives  on  the  ground  of  such  contract  and  ol 
some  supposed  breach  thereof: "  —  but  if  the  parol  agreement  be  eieeated, 
the  parties  cannot  treat  it  as  a  nullity. 

Thus,  if  a  man  having  agreed  verbally  to  buy  an  estate,  agree  by  writiig 
to  sell  the  benefit  of  his  contract  to  another,  who  actually  obtains  a  cootcj* 
ance  from  the  original  seller,  the  transfer  will  be  a  sufficient  considemdoi 
for  the  promise,  and  the  first  purchaser,  may  recover  the  sum  agreed  to  be 
paid  for  the  transfer.  (6) 

**  An  actual  interest  agreed  to  be  granted  in  land,  of  courae  falls  witkiB 
the  fourth  section,  and  requires  a  written  agreement  And  if  an  agfeemeit 
profess  to  give  an  exclusive  right  to  the  vesture  of  land  during  a  givei 
period,  that  is  an  interest  concerning  lands  within  the  fourth  aectioD;  and 
therefore,  an  agreement  to  sell  a  growing  crop  of  mowing  grass,  to  be  mowed 
and  made  into  hay  by  the  purchaser,  requires  a  written  agreement**  (7) 

And  even  where  such  an  exclusive  right  is  not  given  as  amounts  to  an 
interest  in  or  concerning  lands,  yet  an  agreement  to  sell  a  crop,  wbidi 
would  not  go  as  emblements  to  an  executor  (e,g.  a  crop  of  grass)  cannot  be 


(1)  Bull. N.  P.  279. (a.)  HarrisonY,  Qufe, 
I  Ld.  Raym.  386.  I  Salk.  24.  Cork  v. 
Baker,  Str.  34.  conirit,  Philpot  ▼.  Wodeot, 
Skin.  24.     3  Lev.  65. 

(2)  MaxweM  {Sir  George)  y.  Mountaeute 
{Lady),  Prec  Ch.  Ca.  526.  1  P.  Wms. 
618.  Taylor  v.  Beteh,  1  Ves.  sen.  297.,et 
▼ide  Shaw  v.  Jakeman,  4  East,  201 . 


(S)  AyHjge  y.  Tracy  (Mr,  Jmtiiee),  8  P. 
Wms.  45. 

(4)  Randatt  y.  Morpan,  12  Ves.  73. 

(5)  Vide  anti,  493.  tit.  Auction. 

(6)  Seaman  v.  JfVtce,  I  R.  &  M.  195. 

(7)  1  Sug.  V.  &  P.  142.  0«s6y  t.  Wait- 
worth,  6  E^  602.  Carrinytom  t.  Baeb,  9 
M.  &  W.  248.  Per  Bayley  J.  in  fitrkr  t. 
Staniland,  1 1  East,  366. 
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deemed  a  chattel,  and  therefore  can  only  be  bound  by  a  written  con-  Stat.29Cak.2. 
tract(l)  ^-  ^-  "-  ^- 

Contracts  for  the  sale  of  growing  turnips,  their  maturity   not  being  Growing  tur- 
stated  (2);   for  growing  trees   for  hop  poles  (S)  ;   for  growing  under-  nip8;hop^ole« 
wood  (4) ;  for  the  abatement  of  a  tenant's  rent  (5) ;  for  the  grant  of  a  rent-  n^ofg  ^„t  .* 
charge,  or  for  a  right  of  common ;  —  are  within  the  statute.  renucharge; 

In  Falmouth  (Earl  of)  v.  Thomas  (6),  which  was  in  indebitatus  as-  J^^***^*"®"" 
sumpsit  upon  an  account  stated,  the  defendant  pleaded,  that,  before  the  where  the 
taking  of  the  account,  there  was  a  verbal  agreement  for  the  sale  of  certain  crops,  work, 
crops  growing  upon  the  plaintiff's  land,  and  for  work,  labour,  and  materials  t^^ jX*m«  m  *" 
done  and  used  in  preparing  the  land  for  tillage ;  that  there  was  a  treaty  incorporated 
for  the  plaintiff's  letting  and  the  defendant's  taking  the  land  for  fourteen  ^'***  the  land. 

:  as  to  be  inse- 

years,  to  which  the  defendant  assented;  that  the*  money  to  be  paid  for  parable  from  it. 
the  crops,  and  the  work^  labour,  and  materials,  was  the  money  concerning 
which  the  account  was  stated ;  and  that  there  was  no  agreement  in  writing 
or  any  note  thereof.  To  this  plea  the  plaintiff  replied,  that,  before  the 
siccount  was  stated^  the  defendant  had  mown  the  crops  and  taken  them  to 
his  own  use,  and  had  and  received  the  amount  of  the  work  and  labour  and 
materials.  The  defendant  rejoined^  traversing,  that  he  had  cut  down  the 
crops,  and  received  the  amount  of  the  ;work  and  labour,  &c.  before  the 
stating  of  the  account.  Upon  general  demurrer,  it  was  held,  that  the  con- 
tract, as  appearing  on  the  pleadings,  was  within  the  Statute  of  Frauds,  and 
that  the  plaintiff  could  not  recover  (7) ;  because,  at  the  time  when  the  con- 
tract was  made,  the  crops  were  growing  upon  the  land,  the  tenant  was  to 
have  had  the  land  as  well  as  the  crops,  and  the  work,  labour,  and  materials 
-were  so  incorporated  with  the  land,  as  to  be  inseparable  from  it.  He  would 
not  have  the  benefit  of  the  work,  labour,  and  materials,  unless  he  had  the 
land ;  and  the  court  were  of  opinion,  that  the  right  to  the  crops  and  the 
benefit  of  the  work,  labour,  and  materials^  were  both  of  them  an  interest 
in  land. 

In  BoyceY.  Green(S)  it  was  holden,  that  shares  in  mining  companies  were  Shares  in  min- 
within  Stat  7  Will.  3.  c  12.  s.2.  (Irish),  Chief  Justice  Bushe  observing,  «  This  *"«  companies, 
case  comes  before  the  court  upon  shewing  cause  against  a  conditional  rule  for  pV^P"®"*.***^ 
setting  aside  the  verdict     This  is  an  action  of  assumpsit^  and  the  breach  is  Bushe  in  Boyce 
for  not  transferring  shares  in  a  company  founded  under  an  act  of  the  5  ^-  Grun, 
Geo.  4.,  entitled  <  An  act  to  enable  the  Mining  Company  of  Ireland  to  sue 
and  be  sued  in  the  name  of  their  secretary,  or  of  one  of  their  members.' 
Plea,  non  ossumpsiL  The  only  written  evidence  in  support  of  the  plaintiff's 
case  is  a  paper  containing  these  words,  *  Sold  100  Mining  Purdy%  at 
lis.  6d.  J.  Greene.'     That  was  explained  by  parol  evidence  to  have  such  a 
meaning,  as  the  declaration  annexed  to  the  contract     That  parol  evidence 
was  objected  to  by  the  defendant,  who  insisted  on  the  second  section  (cor- 
responding with  the  fourth  section  of  the  English  act)  of  the  Statute  of 


(1)  Evans  v.  EoberU,  5  B.  &  C.  829.  (5)   O'Coimor  ▼.   Spaiffht,  1  Sch.  &  Lef. 
Smith  T.  Surman,  9  ibid.  56&.  (Irish),  306. 

(2)  EmmertoH  ▼.   HedU,   2   Taunt  38.,  .    (6)  1  C.  &  M.  89. 

sed  vide  Warwick  v.  Bruce,  2  M.  &  S.  205.  (7)  Fabnovth  {Earl)  t.  Thomag,  ibid.     3 

WadeUngton  v.  Brittowy  2  B.  &  P.  452.  Tyrw.  26. 

(3)  Teal  v.  ^«/y,  2  B.  &  B.  99.  (8)  1  Batty  (Irish),  616. 

(4)  Scitrdl  V.  Boxall,  1  Y.  &  J.  396. 
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Stat.S9Ca».s.  Frmudi(l),  which  is  id  these  words,  *  No  action  shall  be  brought,  ftcvpi 
'  • any  contract  or  sale  of  knds,  tenements,  or  hereditaments,  or  any  intoot 


Judgment  of      in  or  Concerning  them,  &c.  unless  the  agreement  upon  such  action  ahaflbe 
Chief  Justbe      brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  aid 

Buthe  in  Bojfce     .        j  .        ,  ,         ,  .  , 

V.  GrttH,  Signed  by  the  party  to  be  charged  therewith,  or  some  other  person  then^ 

unto  by  him  lawfully  authorised.'     The  defendant's  objection  rests  on  two 
allegations,  both  which,  he  has  in  our  opinion  sustained:  I.  that  Ihecon- 
trmct  declared  on  is  of  the  class  of  those  described  by  the  statute;  2.  tk 
tiie  writing  given  in  evidence  is  not  such  as  the  statute  requires.   A»ti 
the  first,  it  is  only  necessary  to  read  the  first  three  sections  of  the  printe 
aet  of  parliament,  to  shew  that  the  Mining  Company  of  Ireland  area- 
gaged  in  a  partnership  in  interests  in  or  concerning  lands,  tenemaits,ar 
hereditaments.    The  nature  of  mining  implies,  at  least,  a  right  to  opestk 
ground  and  keep  it  open,  and  such  right  to  the  land  for  a  limited  timeu^ 
purpose,  as  induced  the  court,  in  Crosby  v.  Wadtwortk(2),  to  hold  sot- 
tract  for  the  sale  of  a  growing  crop  to  be  within  the  statute.    Bat  the  evi- 
dence given  upon  the  trial,  by  the  secretary  of  the  company,  puts  thb  pKt 
of  the  case  out  of  doubt     He  stated  that  the  company  had  many  mmH 
work  in  different  parts  of  Ireland ;  that  they  had  purchased  some  vi 
rented  others,  and  that  they  had  erected  steam-engines  and  smelting  houft 
and  built  workmen's  houses.    Now  the  private  act  recognises  the  skaieitf 
this  company  as  transferable ;  and  what  does  a  purchaser  of  one  of  tkcs 
acquire,  and  what  would  he  be  entitled  to  on  the  dissolution  of  the  coo- 
pany  ?     \^liy>  a  share  in  those  houses  and  interests  in  land,  which  the  «t 
contemplated  the  company  would  acquire  '  by  grant,  conveyance,  orde 
mise.'     Upon  that  point,  therefore,  we  think  the  defendant  right  Ik 
second  question  is,  on  the  sufficiency  of  the  writing  given  in  eridener. 
Many  imperfections  are  objected  to  it,  but  it  is  sufficient  to  considered 
viz.  that  the  names  of  both  buyer  and  seller  are  not  mentioned  in  it  I  ^ 
not  say  ngnedy  but  they  are  not  even  named.    When  an  agreement  U  re- 
duced to  writing,  an  integral  part  of  it,  is  the  name  of  each  party;  aodtk 
language  of  Chief  Justice  Mansfield  in  Champion  "v.  Phimmer{^)'^^ 
applicable  to  this  case.    The  plaintiff*,  however,  insisted  that  this  olgectioi 
was  removed  by  its  having  appeared,  that  the  defendant  had  himself  ^ 
mitted  the  agreement  by  having  sent  to  the  plaintiff  a  certain  other  paper 
containing  these  words;  —  <I  hereby  undertake  to  have  transferred  t(» 
Messrs.  John  and  J.Boyce,  one  hundred  shares  in  the  Mining  Compujo^ 
Ireland,  as  soon  as  the  books  art  opened  for  thai  purpose.    Value  receini 
7th  January,  1825.    James  Greene.'    This  document  cannot  answer  tk 
objection  made  to  the  other ;  for  first,  it  does  not  refer  to  it,  and  cansoC  be 
connected  with  it,  or  called  in  aid  of  it  (4)   Secondly,  this  document  Tiii^ 
from  the  other  in  two  respects:  1.  in  the  names  of  the  parties;  for  it  is  u 
undertaking  to  transfer  to  Messrs.  John  and  J.  Boyce ;  2.  a  certain  conditkio 
is  introduced  into  it,  which  is  not  in  the  other  instrument    We  therefor 
think  that  the  verdict  cannot  stand  under  the  statute." 
Agreement  to        An  agreement  to  occupy  lodgings  at  a  yearly  rent,  payable  in  quarterij 

occupy  lodg- 
ings. 

(1 )  7  Will.  3.  c.  12.  >.  2,  (Irish).  (4)  CHnan  v.  Cook,  1  Sch.  &  Lef. (In*^ 

(2)  6  East  602.  22.  33. 

(3)  1  N.  R.  254. 


FRAUDS,  STATUTE  OF.  1971 

proportions  (the  occupation  to  commence  on  a  future  day),  is  an  agree-  Stat.S9Cas.2. 
ment  relating  to  an  interest  in  land  within  the  meaning  of  the  fourth       ^'  ^'  *•  4. 
section.  (1) 

Where  A.  being  possessed  of  a  messuage  and  premises  for  the  residue  of  Payment  of 
a  certain  term  of  years,  agreed  with  B.  to  relinquish  possession  to  him,  and  ™^"^^  ^^ 
to  suffer  him  to  become  tenant  of  the  premises  for  the  residue  of  the  term,  pairs. 
in  consideration  of  B/s  paying  a  sum  of  money  towards  completing  certain 
repairs  of  the  premises. : — It  was  held,  that  this  was  an  agreement  relating 
to  the  sale  of  an  interest  in  land  within  stat  29  Car.  2.  c.  3.  s.  4u    It  was 
also  adjudged,  that  in  an  action  brought  by  A.  on  this  contract,  B.  was 
entitled  to  avail  himself  under  nan  assumpsit  of  the  objection,,  that  there 
was  no  memorandum  or  note  in  writings  &c.  of  such  contract.  (2) 

Keep,  viz.  growing  grass  of  fields,  is  an  interest  in  land.  (S)  «  Keep  **  is  an 

A  parol  agreement  that  an  arbitrator  shall  determine  between  the  parties  h^^^^^  ^^ 
whether  a  lease  shall  be  granted,  is  within  the  statute.  (4)  p^^l  aeree- 

If  an  entire  agreement  be  made  for  the  sale  of  real  and  personal  estate,  ment,  that  an 
and  the  agreement  as  to  the  land  be  within  the  statute,  and  void,  it  cannot  ^^^t>^^'  "^^^ 
be  supported  as  to  the  personal  property,  which  was  sold  with  it  (5)  whether  a  lease 

Respecting  cases  which  are  not  within  the  statute  Sir  Edward  Sugden  f^^^  ^ 
states  (6),  **  Any  crop  which  would  be  emblements,  and  might  be  taken  in  ^^    . 
execution,  for  example,  wheat,  may  be  considered  goods  and  chattels,  and  agreement 
therefore  not  within  the  fourth  section.'*  made  for  the 

The  judgment  of.  Chief  Baron  Joy  in  Dunne  v.  Ferguson  (7)  affords  one  p^j^^jJiQ^^ 
of  the  best  illustrations  of  the  present  question : — '^  The  facts  of  the  case  if  void  for  the 
were,  that  in  October,  183(^  the  defendant  sold  to  the  plaintiff,  a  crop  of  '^^'  ^  . . 
turnips,  which  he  had  sown  a  short  time  previously,  for  a  sum  less  than  10/.  ^^  the  per- 
In  February,  1831,  and  previously,  while  the  turnips  were  still  in  the  sonalty. 
sround,  the  defendant  severed  and  carried  away  considerable  quantities  of  C^s>«  if^ 
them,  which  he  converted  to  his  own  use.    No  note  in  writing  was  made  of  toaeooihg 
the  bargain.'*  Ci^dsi. 

It  was  contended  for  the  defendant,  that  the  action  of  trover  did  not  lie  Judgment  of 
for  things  annexed  to  the  freehold,  and  that  the  contract  was  of  no  validity  j^^^^  j^m 
for  want  of  a  note  or  memorandum  in  writing  pursuant  to  the  Statute  of  ▼.  Feryuton, 
Frauds.    Upon  the  foregoing  facts  Chief  Baron  Joy  observed  (Barons 
Smith,  Pennefeather,  and  Foster  concurring),  "  The  general  question  for 
our  decision  is.  Whether  there  has  been  a  contract  for  an  interest  concerning 
lands,  within  the  second  section  of  the  Statute  of  Frauds?  or,  Whether  it 
merely  concerned  goods  and  chattels  ?  and  that  question  resolves  itself  into 
another.  Whether  or  not  a  growing  crop  is  goods  and  chattels  ?     The  deci- 
sions have  been  very  contradictory — a  result  which  is  always  to  be  expected 

(1)  Edge  ▼.  Strajgvrd,  1  C.  &  J.  S91.  1  C.  &  M.  89.  Meehden  v.  WaOaee,  7  A. 
InnuM  ▼.  Stamp,  1  Stark.  12.  &  E.  49.     1  Sug.  V.  &  P.  159.     It  may  be 

(2)  Buttemere  v.  Hayes,  5  M.  &  W.  456.  requiiite  to  obsenre,  that  an  agreement  for  a 

(3)  SheltoH  V.  LivitUy  2  Tyrw.  420.  2  sale  of  growing  crops,  carrying  the  right  of 
C.  &  J.  41 1.  poaaeasioD  for  a  limited  time  at  a  gross  sum 

(4)  fVdlter$  ▼.  Morgan^  2  Cox,  369.  not  exceeding  SOL,  requires  a  17.  stamp,  viz. 

(5)  Cooke  y.  Tombe,  2  Anst.  420.  Lea  a  conveyance  within  the  description  in  the 
V.  Barber,  ibid.  425.,  vide  Chater  v.  BeekeU,  Stamp  Act  Cattle  v.  Gamble,  5  Bing.  N.  C. 
7  T.    IL  201.,  et  vide  Neal  v.   Viney,  1  46. 

Camp.  471.      Corder  v.  Drakeford,  3  Taunt.         (6)  1  V.  &  P.  142. 
382.     Mayfidd  v.  Waddey,  3  B.  &  C.  357.         (7)  Hayes  (Irish),  542. 
5  D.  &  R.  224.    Falmouth  {Lord)  v.  Thomas, 

6  K   2 


1972 


FRAUDS,  STATUTE  OF. 


Stat.29Caii.2. 
c.  S.  t.  4. 

Judgment  of 
Chief  Baron 
Joy  in  Dunne 
V.  Ferguson, 


Sale  of  grow- 
ing, crops  dis- 
tinct from  any 
selling  or  as- 
signment of  the 
land. 


Judgment  of 
Mr.  Justice 
Holroyd  in 
Evans  v.  Ao- 
berts. 


Paarherr.  Stani- 
land. 


when  the  judges  give  themselves  up  to  fine  distinctions.  In  one  case  it  \m 
been  held,  that  a  contract  for  potatoes  did  not  require  a  note  in  writiii|, 
because  the  potatoes  were  ripe ;  and  in  another  case,  the  distinction  tnnted 
upon  the  hand  that  was  to  dig  them;  so  that,  if  dug  by  A.  B.  thev  were 
potatoes ;  and  if  by  C.  D.,  they  were  an  interest  in  lands.  Such  a  course 
always  involves  the  judge  in  perplexity,  and  the  cases  in  ohscnrity. 
Another  criterion  must  therefore  be  had  recourse  to ;  and,  fortunately,  the 
later  cases  have  rested  the  matter  on  a  more  rational  and  solid  foundation. 
At  common  law,  growing  crops  were  uniformly  held  to  be  goods  ;  and  they 
were  subject  to  all  the  leading  consequences  of  being  goods,  as  sdzare  io 
execution,  &c.  The  Statute  of  Frauds  talces  things  as  it  finds  them,  and 
provides  for  lands  and  goods  according  as  they  were  so  esteemed  before  i& 
enactment.  In  this  way  the  question  may  be  satisfactorily  decided.  If, 
before  the  statute,  a  growing  crop  has  been  held  to  be  an  interest  in  laiidsi 
it  would  come  within  the  second  section  of  the  act ;  but  if  it  were  odIj 
goods  and  chattels,  then  it  came  within  the  thirteenth  section.  On  this,  tk 
only  rational  ground,  the  cases  of  Evans  v,  Roberts  (I),  Smith  v.  Stirman{2>), 
and  Scorell  y,SoxcUi(S)y  have  all  been  decided.  And  as  we  think  that 
growing  crops  have  all  the  consequences  of  chattels,  and  are,  like  thcD) 
liable  to  be  taken  in  execution,  we  must  rule  the  points  saved  for  tbe 
plaintiflr." 

In  Evans  v.  Roberts  (4)  it  appeared,  that  on  the  25th  of  September  a 
verbal  agreement  was  made  between  the  plaintiff  and  defendant,  by  whick 
the  defendant  agreed  to  purchase  of  the  plaintiff  a  cover  of  potatoes  then  in 
the  ground,  to  be  turned  up  by  the  plaintiff,  at  the  price  of  SL,  and  t&e 
defendant  paid  Is,  earnest :  but  it  was  held,  not  to  be  a  contract  or  sale  of 
any  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  conceniing 
them,  within  the  fourth  section  of  the  Statute  of  Frauds,  but  a  sale  of  goods, 
wares^  and  merchandise,  within  the  seventeenth  section ;  Mr.  Justice  Hol- 
royd observing,  **  This  is  to  be  considered  a  contract  for  the  sale  of  goods 
and  chattels  to  be  delivered  at  a  futurie  period.  Although  the  vendee  migbt 
have  an  incidental  right,  by  virtue  of  his  contract,  to  some  benefit  from  tk 
land,  while  the  potatoes  were  arriving  at  maturity,  yet  I  think  he  had  not  aa 
interest,  in  the  land  within  the  meaning  of  this  statute.  He  clearly  had  no 
interest  so  as  to  entitle  him  to  the  possession  of  the  land  for  a  period,  how- 
ever limited ;  for  he  was  not  to  raise  the  potatoes.  Besides,  this  is  not  a 
contract  for  the  sale  of  the  produce  of  any  specific  part  of  the  land,  but  of 
the  produce  of  a  cover  of  land.  The  plaintiff  did  not  acquire  by  the  con- 
tract an  interest  in  any  specific  portion  of  the  land.  The  contract  onlj 
binds  the  vendor  to  sell  and  deliver  the  potatoes  at  a  future  time  at  the 
request  of  the  buyer,  and  he  was  to  take  them  away.  In  Parker  v.  Stani- 
land  (5)  Lord  Ellenborough  says,  *  The  lessee  primie  vestune  may  maintain 
trespass  quare  clausum  fregity  or  ejectment  for  injuries  to  his  possessory 
right ;  but  this  defendant  could  not  have  maintained  either ;  for  he  had  no 
right  to  the  possession  of  the  close ;  he  had  only  an  easement — a  right  to 
come  upon  the  land  for  the  purpose  of  taking  up  and  carrying  away  the 


(1)  5  B.  &  C.  829.  ▼.  Thomas,  I  C.  &  M.  89.  et  Graioes 

/tt\   n.  •!-•  1     m^%  5  B.  &  Ad.   105. 

(2)  9. bid.  561.  (4)  5  B.  &  C.  829. 

(3)  V%deanti,\9G0-  Falmouth  (Earl  of )         (5)  11  East,  36G. 
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potatoes  ;  but  that  gave  him  no  interest  in  the  soil/     In  this  case  the  pota-  Stat.  29  Car.  2. 

toes  are  not  to  be  dug  up  by  the  buyer;  but  even  if  that  had  been  part  of         

the  contract,  I  think  he  would  not  have  had  an  interest  in  the  land,  but  a 
mere  easement    In  JBmmerson  v.  ffeelis  (I)  it  did  not  appear,  that  the  sub-  Emmerson  v. 
ject-matter  of  the  contract  was  fit  to  be  taken  at  the  time  of  the  contract  ■^««^- 
The  purchaser  was  not  to  pay  till  January,  and  it  may  have  continued  to 
grow  till  that  period.    In  PouUer  v.  KilHngbeck(^)  indebitatus  assumpsit  PovUery,KiU 
was  brought  for  moieties  of  crops  of  wheat  sold  by  the  plaintiff  to  the  de-  '»»^^^*- 
fendant,  and  accordingly  reaped  for  his  (the  defendant's)  own  use.     It 
appeared  that  the  plaintiff,  by  a  parol  agreement,  had  let  land  to  the  defend- 
ant, from  which  he  was  to  take  two  successive  crops,  and  to  render  the 
plaintiff  a  moiety  of  the  crops  in  lieu  of  rent    While  the  crops  of  the 
-second  year  were  on  the  ground,  an  appraisement  of  them  was  taken  by  both 
parties,  and  the  value  ascertained.    The  action  was  brought  to  recover  a 
moiety  of  the  value.    It  was  objected,  that  the  agreement  was  within  the 
statu tCj  because  it]  related  to  land ;  but  the  court  overruled  the  objection, 
Chief  Justice  Eyre  observing,  *  That  as  the  case  originally  stood,  the  plaintiff 
had  a  claim  to  a  moiety  of  the  produce  of  the  land  under  a  special  agree- 
ment, but  that  special  agreement  was  executed  by  the  appraisement.     The 
circumstance  of  the  appraisement  afforded  clear  proof,  that  the  plaintiff  sold 
what  the  defendant  had  agreed  was  his ;  and  the  price  having  been  ascer- 
tained, brought  this  to  the  case  of  an  action  for  goods  sold  and  delivered.' 
Lord  Ellenborough,  in  observing  upon  that  case  in  Crosby  v.  Wadsworih(2>)y    CroAy  v.  WadM- 
says,  <  The  contract,  if  it  had  originally  concerned  an  interest  in  land,  after  ^° 
the  agreed  substitution  of  pecuniary  value  for  specific  produce,  no  longer 
did  so ;  it  was  originally  an  agreement  to  render  what  should  have  become 
a  chattel,  i.e.  part  of  a  severed  crop  in  that  shape^  in  lieu  of  rent;  and  by  a 
subsequent  agreement  it  was  changed  to  money,  instead  of  remaining  a  spe- 
cific render  of  produce.'     So  in  this  case,  the  contract  being  for  the  sale  of 
the  produce  of  a  given  quantity  of  land,  was  a  contract  to  render  what  after- 
wards would  become  a  chattel ;  and  although  some  advantage  might  accrue 
to  the  vendee  by  the  potatoes  remaining  in  the  land,  I  think  that  was  not  an 
interest  in  or  concerning  land  within  the  meaning  of  the  fourth  section  of 
the  Statute  of  Frauds." 

Mr.  Justice  Littledale  also  stated,  ^'  I  am  of  opinion,  that  a  sale  of  the  Judgment  of 
produce  of  the  land,  whether  it  be  in  a  state  of  maturity  or  not,  provided  it  ?^!li]!?^'*^ 
be  in  actual  existence  at  the  time  of  the  contract,  is  not  a  sale  of  lands,  tene-  Evohb  v.  Ro- 
ments,  or  hereditaments,  or  any  interest  in  or  concerning  them,  within  the  ^*^*' 
meaning  of  the  fourth  section  of  the  Statute  of  Frauds.    The  words,  *  lands, 
tenements,  and  hereditaments'  in  that  section,  appear  to  me  to  have  been 
used  by  the  legislature  to  denote  a  fee  simple;  and  the  words  '  any  interest 
in  or  concerning  them '  were  used  to  denote  a  chattel  interest^  or  some  inte- 
rest less  than  the  fee  simple."  (4) 

(V)  2  Taunt.  38.  gave  an  extm-judicial  opinion,  that  the  con- 

(2)  1  B.  &  P.  397.  tract  was  for  the  sale  of  goods,  wares,  and 

(3)  6  East,  602.  merchandises  within  the  meaning  of  s.  17. : 

(4)  In  the  foregoing  case  of  Evans  v.  but  as  the  price  was  under  10/.,  a  written 
lUberUt  Mr.  Justice  Bayley  for  tlie  first  time  note  or  memorandum  of  the  agreement  was 
referred  to  the  rule  as  to  emblements,  and  not  necessary.     I'ide  1  Siig.  V.  &  P.  152. 
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Stat.29Ca».s.       «  Mayfield  v.  WadskyiX)  ahetrs,  that  where  there  is  a  Bale  of  groviig 

^'  crops  distinct  from  any  assignment  or  letting  of  the  land,  the  crops  do  kI 

Mm/fiddw.        constitute  part  of  the  inheritance,  or  any  interest  in  land,  but  are  meR 

WadtUy,  chattels,  and  may  be  recovered  under  a  count  for  goods  bai^ained  md 

sold."  (2) 
Sale  of  crops  In  Saindfury  v.  Matthews  (3)  it  appeared,  that  the  plaintiff  and  defendaot 

^urchi^to**'^  being  together  at  an  inn  at  Erlstoke  in  June,  1836,  the  defendant  said  ht 
find  diggers.       had  got  100  bags  of  potatoes,  and  he  would  sell  them  at  2s.  per  sack.    The 

plaintiff  said  he  would  hare  them ;  and  it  was  agreed,  that  the  plaintiff  vis 
to  have  them  at  that  price  at  digging-up  tiOie,  and  that  he  should  fiid 
diggers*    When  the  potatoes  were  ripe,  the  plaintiff  accordingly  sent  diggen 
to  take  them  up ;  but  the  defendant  refused  to  permit  them  to  do  so :  upon 
such  facts  it  was  holden,  that  thb  was  not  a  contract  for  the  sale  of  an  inte- 
rest in  lands  within  the  fourth  section* 
Sale  of  growing      In  Jones  ▼•  Flint  (4)  it  was  proved,  that  in  August,  ]  835,  the  plaintiff  vd 
p^te  irf  tfc^^     defendant  agreed  orally,  that  the  defendant  should  give  45/.  for  the  crop  of 
stubble  after-     com  on  the  plaintiff's  land,  and  the  profit  of  the  stubble  afterwanfc ;  that 
wards.  ^^  plaintiff  was  to  have  the  liberty  for  his  cattle  to  run  with  the  defendant's: 

that  the  defendant  was  also  to  have  some  potatoes  growing  on  the  land,  aid 
whatever  lay  grass  was  in  the  fields.   The  defendant  was  to  harvest  the  con, 
and  dig  up  the  potatoes ;  and  the  plaintiff  was  to  pay  the  tithe.     It  did  not 
distinctly  appear,  whether  the  sale  was  by  the  acre  or  not.    The  crops,  fte. 
were  taken  by  the  defendant  in  conformity  with  the  agreement ;  the  psr- 
ment  and  tender  were  proved  as  pleaded ;  and  the  defendants  coonsel  cos- 
tended,  that  the  plaintiff  was  not  entitied  to  recover  on  the  first  issue, 
because  the  contract  proved,  was  for  an  interest  in  land  within  aect  4  of 
Judgment  of     the  Statute  of  Frauds.     Upon  these  facts  Lord  Denman  observed,  <*  Three 
JiJoiii  T°^    things  were  the  subject-matter  of  the  contract :  crops  of  com,  potatoes,  snd 
Fhnt.  the  after-eatage  of  stubble  and  lay  grass.    Of  these,  all  but  the  lay  gm 

are  fructus  industridUs  ;  as  such,  they  are  seizable  by  the  sheriff  under  a 
fieri  facitiSi  and  go  to  the  executor,  not  to  the  heir.  If  they  had  been  ripe 
at  the  date  of  the  contract,  it  may  be  considered  now  as  quite  settled,  tbit 
the  contract  would  have  been  held  to  be  a  contract  merely  for  the  sale  of 
goods  and  chattels.  And  although  they  had  still  to  derive  nutriment  froa 
the  land,  yet  a  contract  for  the  sale  of  them  has  been  determined*  from  tkb 
their  original  character,  not  to  be  on  that  account  a  contract  for  the  sik 
of  any  interest  in  land.    Evans  v.  Roberts  (5)  proceeds  on  this  principle. 

"  The  present  case  differs  from  Evans  v.  Roberts  (6)  in  this,  that  there  the 
potatoes  were  to  be  dug  up  by  the  seller :  the  judgments,  however,  do  act 
proceed  on  this  distinction,  although  it  was  not  unnoticed.  HolroydJ. 
expressly  says  (7)  that,  even  if  they  were  to  be  dug  up  by  the  buyer,  '1 
think  he  would  not  have  had  an  interest  in  the  land.'  And  we  agree,  thai 
the  safer  grounds  of  decision  are  the  legal  character  of  the  principal  sab- 
ject-matter  of  sale,  and  the  consideration  whether,  in  order  to  effectuate  the 
intentions  of  the  parties,  it  be  necessary  to  give  the  vendee  an  interest  in  tlie 
land.     Tried  by  these  tests,  we  think  that,  if  the  lay  grass  be  excluded,  the 

(1 )  3  B.  &  a  357.  (4)  10  A.  &  E.  754. 

(2)  Per  Bay  ley  J.  in  Event  v.  Roberts,  5  (5)  5  B.  &  C.  829 
ibid.  836.  (6)  Ibid. 

(3)  4  M.  &  W.  343.  (7)  Ibid.  838. 
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parties  must  be  taken  to  have  been  dealing  about  goods  and  chattels ;  and  that  SrAT.29CA».2. 
aa  easement  of  the  right  to  enter  the  land,  for  the  purpose  of  harvesting  and         ' 
oarrying  them  away,  is  all  that  was  intended  to  be  granted  to  the  purchaser.'' 
**  Upon  this  principle,  however,  we  are  to  examine,  whether  the  introduction 
of  the  lay  grass  into  the  contract  ought  to  vary  the  decision." 

'^  If,  therefore,  this  be  a  case  in  which  the  parties  intended  a  sale  and 
purchase  of  the  grass  to  be  mowed  or  fed  by  the  buyer,  both  on  principle 
and  authority  the  objection  of  the  defendant  must  prevail 

'^  Looking,  however,  at  the  facts,  we  think  this  was  not  such  a  bargain. 
It  may  well  be  doubted,  upon  all  the  evidence,  whether  any  thing  that 
could  be  called  a  crop  of  grass  was  in  the  ground,  or  in  the  contemplation 
of  the  parties  at  all ;  for  it  does  not  appear  that  any  dovec  or  other  grass 
liad  been  sown  with  the  com ;  and  the  word  '  grass '  seems  merely  to  have 
been  adopted  by  the  witness  in  cross-examination  from  the  defendant's 
counsel.    But  not  relying  upon  this,  we  find  that  the  plaintiff  was  to  pay  the 
tithe ;  and  that,  after  the  harvesting,  he  reserved  to  himself  the  right  of 
turning  his  own  cattle  into  the  fields ;  and  we  think  that,  however  expressed, 
the  more  reasonable  construction  of  the  contract  is,  that  the  possession  of 
the  field  still  remained  with  the  owner  after  harvestings  as  before ;  it  was 
not  necessary  to  the  vendee  before,  on  account  of  the  grass,  because  that, 
whatever  it  was,  could  not  then  be  got  at;  nor  did  it  need  preservation ;  and 
afterwards  it  is  more  reasonable  to  consider  the  owner  as  agisting  the  ven- 
dee's cattle,  than  as  having  his  own  cattle  agisted  by  him^  whose  interest,  at 
the  best,  was  of  so  very  limited  a  nature."  (1) 

Respecting  fixtures,  Hallen  y,.  Bunder  (2)  will  afford  an  illustration,  in  Fixtures. 
which  it  appeared,  that  a  short  time  before  the  expiration  of  a  lease  of  a 
house,  the  landlord  agreed  with  the  tenant  to  purchase  his  fixtures  at  a 
valuation.  The  lease  expired ;  and  the  tenant,  having  quitted  possession  of 
the  premises  without  severing  the  fixtures,  sent  the  key  to  the  landlord. 
The  broker  appointed  by  the  latter,  afterwards  appraised  the  fixtures  at  more 
than  lOA,  and  signed  the  valuation  :-<-It  was  held,  that  the  plaintiff  having, 
at  the  defendant's  request,  waved  his  right  to  retnove  the  fixtures,  the  matter 
bargained  for,  was  not  an  interest  in  land  within  stat  24*  Car.  2.  c.  3.  s.  4*.,  and 
that  the  amount  ascertained  by  the  broker  might  be  recovered  in  indebitatus 
{issumpsit  for  fixtures  and  effects  bargained  and  sold,  without  proving  a  note, 
&c.  in  writing.  (3) 

The  sale  of  timber  was  in  Smith  y^Sumum  (4)  held  not  to  be  an  intei*est  Sole  of  timber, 
in  land.    Under  the  following  circumstances  A.,  being  the  owner  of  trees 

(1)  If  a  man  purchase  an  estate,  and  do  the  purchaser  to  the  resulting  trust  And 
not  take  the  conveyance  in  his  own  name  although  the  person  in  whose  name  the  con- 
only,  the  clear  result  of  all  the  cases,  without  veyance  is  taken,  executes  no  declaration  of 
a  single  exception,  is,  that  the  trust  of  the  trust,  yet  a  trust  will  result  for  the  person 
legal  estate,  whether  freehold,  copyhold,  or  who  paid  the  money  by  operation  of  law, 
leasehold,  whether  taken  in  the  name  of  this  species  of  trust  being  expressly  excepted 
the  purchaser  and  others  jointly,  or  in  the  out  of  the  Statute  of  Frauds.  3  Sug.  V.  & 
names  of  others  without  that  of  the  pur-  P.  255. 
chaser,  whether  in  one  name  or  several,  whe-        (2)  3  Tyrw.  259. 

ther  jointly  or  siicoeMiV«,  results  to  the  man        (3)  Semble,  that  such  note,  iie^  in  writing 

who  advances  the  purchase-money,  unless  was  not  required  under  s.  1 7.  respecting  the 

such  a  resulting  trust  would  break  in  upon  *'  sale  of  goods  *'  of  10/.  value  or  upwards, 

the  policy  of  an  act  of  parliament.     A  cus-  Ibid. 

torn  that  the  nominee  slmll  take  beneficially,        (4)  4  M.  &  R.  551.     9  B.  &  C  561. 
cannot  stand  against  the  right  in  equity  of 

6  K  i 
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Stat.S9Cak.s.  growing  on  his  land,  verbally  agreed  with  B.,  while  they  were  standing,  to 
^  ^'  '•  ^'       sell  him  the  timber  at  so  much  per  foot     B.  afterwards  offered  to  sell  the 
butts  of  the  trees  to  a  third  person,  and  said  he  would  convert  the  tops  into 
building  stuff.    A.  afterwards  by  letter  required  B.  to  pay  for  the  timber 
which  he,  B.,  had  bought  of  him.    B.  wrote  a  letter  in  answer  stating,  that 
he  had  bought  the  timber,  but  that  he  bought  it  to  be  sound  and  good*  and 
that  it  was  not  so : — It  was  held,  that  the  contract  was  not  a  contract  for  the 
sale  of  lands,  tenements,  hereditaments,  or  any  interest  in  or  concerning  the 
same  within  the  meaning  of  the  fourth  section  of  the  Statute  of  Frauds,  bat 
that  it  was  a  contract  for  the  sale  of  goods,  wares,  and  mercluuidiaes  within 
the  seventeenth  section. 
Railway  shares      By  a  nulway  act  it  was  declared,  thai  the  shares  in  the  undertaking  or 
in*land,"andr'    the  join  tlstock  and  fund  of  the  company,  should  to  all  intents  and  purposes 
can  be  sold  by    be  deemed  personal  estate,  and  be  transmissiUe  as  such,  and  should  not  be 
trlrt!*^  ~°"      of  the  nature  of  real  property :  —  It  was  holden,  that  the  shares  of  indi- 
vidual proprietors  were  not  an  interest  in  land,  and  therefore  might  be  soU 
Judgment  of      by  a  verbal  contract  (1),  Lord  Abinger  observing,  **  I  think  there  is  w>- 
in  Bradlw^T    ^^S  ^^<^^  Cfu^  authorise  US  to  say,  that  these  shares  are  an  interest  in  land. 
Holdtworth,        The  act  of  parliament  declares  them  to  be  personal  property  to  all  intents 

and  purposes ;  your  argument  is,  that  for  one  purpose  they  are  real  pro- 
perty."    And  Mr.  Baron  Alderson  added,  '<  I  conceive  that  all  the  afaare- 
holders  would  take,  even  without  such  a  clause."  (2) 
Damage  sus-  The  damage  sustained  by  the  plaintiff,  in  consequence  of  a  road  havi^ 

tained  to  land    y^^j^  made  throueh  his  land,  is  not  such  an  interest  in  land  within  the 

m  consequence  °  ■      .     - 

of  a  road  made   meaning  of  the  Statute  of  Frauds  as  to  require,  that  a  submission  to  arbi- 
through  it.         trators  to  ascertain  how  much  the  defendant  should  pay  as  an  indemaii- 

cation,  should  be  an  agreement  in  writing.  (3) 
Easemrnts.  A  parol  contract  for  an  easement,  such  as  a  liability  to  nail  tbe  frame- 

work of  a  skylight  against  a  wall  (4),  is  not  within  the  statute. 
Equxtablk  It  seems  to  be  now  settled,  that  an  equitable  mortgage  by  the  deposit  of 

MoKTOAGx.        ^2^1^  ^^g  .g  ^^^  within  the  statute.  (5)    Neither  is  a  collateral  agr^emeat 
agreement  by     ^Y  ^  lessee  to  pay  a  per  centage  on  money  laid  out  by  the  landlord  on  the 

tenant,  to  pay  a  premises.  (6) 
per  centage 
upon  landlord's 
repairs. 


Oa  UPON  ANT  VI.  '<  Or  upon  any  Agreemeniy  that  is  not  to  be  performed  wiihm  tke  Span 
AGRBaMENT,  ^y^^  Yeorfrom  the  making  thereof: 


of  one  Year  from,  tke  makina  thereof y 

THAT  IS  NOT  TO 

WITHIN THK  °        "The  Statute  of  Frauds  plainly  means  an  agreement  not  to  be  per- 
Spack  of  Onb    formed   within  the  space  of  a  year,   and  expressly  and   specifically  so 

agreed.     A  contingency  is  not  within  it ;  nor  any  case  that  depends  upon 


Ykab  frox 

THB  MAC  I  KG 


THBBBOF.*' 


Contingencies 

not  within  the         (1)  Bradley  r.  HOdsworth,  S  M.  &  W.  (3)  GUUmden  r,  Rosamon  {Lord},  1  Jc 

statute.                 422.  (Irish),  504. 

(2)  In  an  action  for  not  excepting  railway  (4)   Whiier  r.  BroekHfeO,  8  East,  Sia  a, 

shares,  the  court  refused  to  allow  the  de-  Parkar  r.  Stamilandj  1 1  ibid.  366. 

fendant  to  plead,  that  the  contract  was  for  (5)  Rua$ti  t.  Rnuel,  1  Bro.  Ql  Ga.  969- 

goods,  and  that  there  was  no  note  in  writing ;  1 1  Ves.  403, 404.  «.    12  ibid.  197.    1  Etuis' 

together  with  a  plea,  that  it  was  a  contract  St.  235. 

for  an  interest  in  land,  and  no  such  note.  (6)  Hcbyv,  /7oe&acA,  7  Taunt  157.     TSqr- 

Sykes  V.  Reeves,  6  Dowl.  P.  C.  384.  kr  v.  Walers,  7  Taunt  374.     2  Manh.  551. 
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contingency.    It  does  not  extend  to  cases,  where  the  thing  may  be  per-  Stat.29Ca».2. 
formed  within  the  year."  (1 )     And  where  a  parol  promise  was  made  to  pay 


so  much  money  upon  the  return  of  such  a  ship,  which  ship  happened  not 
to  return  within  two  3'ears'  time  after  the  promise  was  made,  it  was  held, 
:not  to  be  within  the  statute,  for  that  by  possibility  the  ship  might  have 
returned  within  the  year.  (2)  So,  also,  where  a  debtor  to  the  plaintiff,  stated 
to  the  plaintiff's  solicitor,  on  being  applied  to  for  payment,  that  he,  the 
debtor,  could  not  pay  then  or  during  his  lifetime,  but,  that  he  had  provided 
for  payment  by  his  will,  and  directed  his  executors  to  pay : — such  statement 
Tvas  held  to  be  binding  on  the  executors,  although  there  was  no  promise  in 
^writing  by  the  testator  to  pay.  (S) 

In  Donellan  v.  Read  (4)  it  appeared,  that  a  landlord,  who  had  demised  Landlord 
premises  for  a  term  of  years  at  501.  a  year,  agreed  with  his  tenaAt  to  lay  agreeing  ^ 'ay 
out  50/.  in  making  certain  improvements  upon  them,  the  tenant  under-  repairs  on  his 
taking  to  pay  him  an  increased  rent  of  5L  a  year  during  the  remainder  of  tenant's  pre. 
the  term  (of  which  several  years  were  unexpired),  to  commence  from  the 
quarter  preceding  the  completion  of  the  work :  —  It  was  held,  that  the 
landlord,  having  done  the  work,  might  recover  arrears  of  the  5L  a  year 
against  the  tenant,  though  the  agreement  had  not  beeii  signed  by  either  party; 
for  that  it  was  not  a  contract  for  any  interest  in  or  concerning  lands  within 
the  Statute  of  Frauds ;  nor  was  it,  according  to  that  statute,  an  agreement 
**  not  to  be*  performed  within  one  year  from  the  making  thereof,"  no  time 
being  fixed  for  the  performance  on  the  part  of  the  landlord: — Mr.  Justice  Judgment  of 

Jul        T      **<•»> 

Littledale  observing,  "  As  to  the  contract  not  being  to  be  performed  LHti^^^ 
within  a  year,  we  think  that,  as  the  contract  was  entirely  executed  on  one  Dondkm,  v. 
^ide  within  a  year,  and  as  it  was  the  intention  of  the  parties,  founded  on  a  ^^^ 
reasonable  expectation,  that  it  should  be  so,  the  Statute  of  Frauds  does  not 
extend  to  such  a  case.     In  case  of  a  parol  sale  of  goods,  it  often  happens, 
that  they  are  not  to  be  paid  for  in  full,  till  after  the  expiration  of  a  longer 
period  of  time  than  a  year ;  and  surely  the  law  would  not  sanction  a  de- 
fence on  that  ground,  when  the  buyer  had  had  the  full  benefit  of  the  goods 
on  his  part" 

An  inchoate  performance  within  a  year,  is  not  sufficient  to  take  the  case  An  inchoate 
out  of  the  statute,  because  "  the  word  used  in  the  clause  of  the  statute  is  ^iJiJjJ^a*y^r 
*  performed,'  which  ex  vi  termini  must  mean  the  complete  performance  or  not  sufficient 
consummation  of  the  work ;  and  that  is  confirmed  by  another  part  of  the  ^  ^^®  ^^  . 

case  out  of  the 

statute,  requiring  only  part  performance  of  an  agreement  to  supersede  the  statute, 
necessity  of  reducing  it  to  writing ;  which  shows,  that  when  the  legislature 
used  the  word   <  performed,'  they  meant  a  complete  and  not  a  partial 
performance."  (5) 

The  principle,  that  the  statute  always  extends  to  those  cases  where,  by  Except  where 
the  express  appointment  of  the  parties,  the  thing  is  not  to  be  performed  ^^  *^®  express 

,  ^  appointment  of 

within  a  year,  will  receive  illustration  from  the  following  cases :  —  the  parties,  the 

A.,  on  the  20th  of  July,  made  proposals  in  writing  (unsigned)  to  B.,  to  *^^"g  **  "ot  to 

be  performed 
within  a  year. 

(1)  Per  Denison  J.  in  Fenton  y.Emblers,        (3)   WeUs  v.  Barton,  12  Moore,  \16,    4 

3  Burr.  1281.     Per  Wilmot  J,  ibid.     Peter  Bing.  40. 
V.  Comptmit  Skin.  353.     Smith  v.  Westalf,  1         (4)  3  B.  &  Ad.  899. 
Ld.  Raym.  317.    If^eiU  v.  Norton,  4  Bing.  40.         (5)  Per  Lord  Ellenboroiigh  in  BcydeU  v. 

('2)  Anon,   i  Salk.  280.     Peter  v.  Comp-  Drummond,  11  East,  H2. 
Ion,  Skin.  353. 
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Stat.  29  Cab.  2. 
c.  3.  8. 4. 


Contract  for  a 
Year's  service  to 
commence  at  a 
subsequent  day. 


Hire  of  a  car- 
riage. 


Literary  work 
in  eighteen 
numbers  to  be 
published  at 
intervals  of  two 
months. 


enter  his  service  as  bailiff  for  a  year,  B.  took  the  proposals  and  went  amy, 
aod  entered  into  A.'s  service  on  the  24th  of  July :  —  It  was  held,  that  tiw 
was  a  contract  on  the  20th,  not  to  be  performed  within  the  space  of  ooe  year 
from  the  making,  and  within  the  fourth  section  of  the  Statute  of  Fraads^  (1) 

A  contract  for  a  year's  service  to  comn^nce  at  a  aabseqnent  day,  it  i 
contract  not  to  be  performed  within  the  year,  and  by  the  statote  nrast  be 
in  writing ;  therefore,  no  action  can  be  maintained  for  the  breadt  of  a 
verbal  contract  made  on  the  27th  May  for  a  year's  aarvioet  to  Gonunane 
on  the  30th  June  following.  (2) 

An  agreement  to  hire  a  carriage  for  more  than  one  year,  determinable 
by  the  custom  of  the  trade,  at  any  time,  upon  payment  of  a  year's  hire,  s 
an  agreement  not  to  be  performed  within  one  year  from  the  making  thereof, 
and  must  be  signed  by  the  party  to  be  charged  therewith.  (3) 

Mavcr  v.  Pyne  (4*)  is  seemingly  at  variance  with  the  foregoing  cases,  ia 
which  a  party  agreed  to  take  a  work,  which  was  to  be  pabUshed  in  ^ghteen 
numbers,  at  intervals  of  two  months,  and  after  receiving  several  nambeis 
refused  to  take  any  more,  though  he  had  notice  from  {he  publisher  that  the 
others  were  ready  for  him  if  he  would  send  for  them; — the  plaintiff,  the 
assignee  of  the  publisher,  who  had  become  bankrupt,  sued  him  for  the  valae 
of  the  whole ;  and  the  jury  having  found  a  verdict  for  the  plaintiff,  for  the 
price  of  the  numbers  received  by  the  defendant; — the  court  refused  to 
disturb  it,  although  it  was  contended,  that  the  contract  was  entire  and  void, 
under  the  fourth  section  of  the  Statute  of  Frauds,  it  not  having  been  re- 
duced into  writing,  nor  to  be  performed  within  a  year.^ 


■<  Unless  the 
AoBKEMxirr 

UPOK  WHICH 

sacH  AcTioir 

SHALL  BE 
BEOUOBT,  &C. 
SHALL  BE  IM 

"WaiTiNa.** 

Construction 
of  the  word 
•*  agreement.** 

Judgment  of 
Lord  Ellen- 
borough  in 
Wain  V.  WarU 
tert. 


VII.  **  Unless  the  Agreement  upon  which  suck  Action  shall  be  brought^  or 
some  Memorandum  or  Note  thereof^  shaJLL  he  in  WritingJ* 

Respecting  the  foregoing  clause.  Lord  EHenborough  in  Wain  v.  Warl' 
ters  (5)  observed,  "  The  Statute  of  Frauds  has  the  word  *  agreement ;'  and 
the  question  is,  Whether  that  word  is  to  be  understood  in  the  loose  rs- 
correct  sense  in  which  it  may  sometimes  be  used,  as  synonymous  to  promistn 
or  undertaking,  or  in  its  more  proper  and  correct  sense,  as  signifjing  a 
mutual  contract  on  consideration  between  two  or  more  parties?  The 
latter  appears  to  me  to  be  the  legal  construction  of  the  word,  to  which  we 
are  bound  to  give  its  proper  effect ;  the  more  so,  when  it  is  considered  by 
whom  the  statute  is  said  to  have  been  drawn,  by  Lord  Hale,  one  of  &e 
greatest  judges  who  ever  sat  in  Westminster  Hall,  who  was  as  competent 
to  express,  as  he  was  able  to  conceive,  the  provisions  best  calculated  for 
carrying  into  effect  the  purposes  of  that  law.  The  person  to  be  charged 
for  the  debt  of  another  is  to  be  charged,  in  the  form  of  the  proceeding 
against  him,  upon  his  special  promise ;  but  without  a  legal  consideiatioB 


(1)  Snemnff  V,  Huntingjidd  {Lord),  1  C. 
M.  &  R.  20.     4  Tyrw.  606. 

(2)  Braeegirdle  v.  Heald,  1  B.  &  A.  722. 

(3)  Birch  v.  Liverpool  {Earl),  4  M.  &  11. 
1380.     9  B.  &  C.  392. 

(4)  3   Bing.    285.     2  C.  &   P.    91.      11 
Moore,  2. 


(5)  5  East,  16.  recog;  in  Smmdtn  t. 
Wakefield,  4  B.  &  A.  595.  Jenkint  t.  Rey^ 
noUU,  3  B.  &  B.  14.  Cannd  t.  JTiidUe,  i 
P.  Wms.  242.  Hawes  v.  ArmttroHg^  I  Bia|;. 
N.  C.  71. 
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^o  sustain  it,  that  promise  would  be  nudum  pactum  as  to  him.    The  statute  Stat.  29  Cab.  2. 
never  meant  to  enforce  any  promise  which  was  before  invalid,  merely       ^'  ^  **  '*' 
because  it  was  put  in  writing.     The  obligatory  part  is  indeed  the  promise^ 
Trhich  will  account  for  the  word  promise  being  used  in  the  first  part  of  the 
olause ;  but  still,  in  order  to  charge  the  party  making  it,  the  statute  proceeds 
1;o  require,  that  the  agreementy  by. which  must  be  understood,  the  agreement 
ID   respect  of  which  the  promise  was  made,  must  be  reduced  into  writing. 
^nd  indeed  it  seems  necessary  for  effectuating  the  object  of  the  statute, 
"that  the  consideration  should  be  set  down  in  writing,  as  well  as  the  promise; 
for  otherwise  the  consideration  might  be  illegal,  or  the  promise  might  have 
been  made  upon  a  condition  precedent,  which  the  party  charged  may  not 
afterwards  be  able  to  prove,  the  omission  of  which  would  materially  vary 
-the  promise^  by  turning  that  into  an  absolute  promise,  which  was  only  a 
conditional  one ;  and  then  it  would  rest  altogether  on  the  conscience  of  the 
xvitness  to  assign  another  consideration  in  the  one  case,  or  to  drop  the 
condition  in  the  other,  and  thus  to  introduce  the  very  frauds  and  perjuries 
-which  it  was  the  object  of  the  act  to  exclude,  by  requiring  that  the  agree- 
ment should  be  reduced  into  writing,  by  which  the  consideration  as  well  as 
the  promise  would  be  rendered  certain.     The  authorities  referred  to  by 
Comyns(l),  to  which  may  be  added  Dyer  (2),  all  show  that  the  word 
€tgreement  is  not  satisfied  unless  there  be  a  consideration,  which  consider- 
ation, forming  part  of  the  agreement,  ought  therefore  to  have  been  shewn  ; 
and  the  promise  is  not  binding  by  the  statute  unless  the  consideration  which 
forms  part  of  the  agreement  be  also  stated  in  writing.    Without  this,  we 
shall  leave  the  witness  whose  memory  or  conscience  is  to  be  refreshed  to 
supply  a  consideration  more  easy  of  proof,  or  more  capable  of  sustaining 
the  promise  declared  on." 

In  Laythoarp  v,  Bryant  (3)  Chief  Justice  Tindal  said,  "  The  word  agree-  Judgment  of 
ment  is  satisfied,  if  the  writing  states  the  subject-matter  of  the  contract,  ^l**®^*^?*^***^® 
the  consideration,  and  is  signed  by  the  party  to  be  charged."     "  But  I  find  thoarp  y^Bry-' 
no  case,  nor  any  reason  for  saying  that  the  signature  of  both  parties  is  that,  <<"^ 
which  makes  the  agreement.    The  agreement,  in  truth,  is  made  before  any 
signature." 

The  statute  does  not  require  a  formal  agreement  (4)  with  technical  pre-  Fork  or 
cision ;  any  thing,  under  the  hand  of  the  party  expressing,  that  he  had  ^^^^u^knt. 
*   entered  into  the  agreement,  and  shewing  the  terms  thereof,  suffices,  although 
it  be  merely  a  recognition  or  adoption  of  a  prior  parol  contract  (5)     Thus, 
a  letter  in  answer  and  referring  to  a  letter  of  the  plaintiffs,  which  stated  the 
terms  of  the  contract,  and  by  which  answer  the  defendant  recognises  the 
contract,  though  he  excuses  the  performance,  is  a  sufficient  compliance 
with  the  act.  (6),   A  contract  for  the  purchase  of  land  by  letters  is  suf- 
ficient within  the  Statute  of  Frauds ;  but  it  will  not  be  specifically  executed, 
unless  upon  a  fair  interpretation  it  imports  a  concluded  agreement,  and 
not  doubtful,  whether  only  a  treaty.  (7) 

(1)  Plowd.  5.  (a.)   6.  (a.)   9.  (5)  Shippey  r^  Dtrrison,  5  Esp.  N.  P.  C. 

(2)  336.  (b.)  190. 

(3)  2  Bing.  N.  C.  744.                             ^  (6)  Jachion  ▼.  Lowtf  1  Bing.  9.     Saun^ 

(4)  As  to  form  of  agreement,  vide  Chap-  derson  ▼.  Jctckmn,  2  B.  &  P.  238. 

max  V.  P/tia,  4  Bing.  N.  C.  187.      GosbeU  v.         (7)  Straifard  v.  Bosworth,  2  Vcs.  &  B 
Archer,  2  A:  &  £.  500.    Thomaa  v.  Derring,    341. 
iJur.  211. 
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Stat.  29  Car.  2. 
c.  3.  8.  4. 


Signature  in 
pencil. 

The  consider- 
ation. 


When  con- 
sideration suf- 
ficiently ap- 
pears. 


Consideration 
must  appear 
from  the  in- 
strument itself. 


Judgment  of 
Chief  Baron 
Baron  Joy  in 
Betdey\,  White- 
ford, 


An  agreement  for  the  Bale  of  an  estate,  the  result  of  a  correspontieiice  %f 
letters,  is  good  within  the  Statute  of  Frauds.  (I)  But  one  letter  or  docu- 
ment must  contain  a  distinct  reference  to  the  other,  without  requiring  tk 
aid  of  parol  evidence  (2) ;  and  a  mere  offer  to  contract,  without  evidoitt 
of  an  acceptance  by  the  party  to  whom  the  proposal  is  made,  is  of  at 
avail.  (3) 

It  seems,  that  even  when  writing  is  necessary,  it  may  be  made  in  pesdL 
and  that  ink  is  not  essential.  (4') 

To  constitute  a  valid  agreement  to  answer  for  the  debt  or  default  of  i 
third  person  within  the  fourth  section  of  the  Statute  of  Frauds,  it  is  not 
necessary,  that  the  consideration  should  appear  in  express  terms;  it  is  eiiougk 
if  the  memorandum  be  so  framed,  that  a  person  of  ordinary  capacity  rnotf 
infer  from  its  perusal,  that  such  and  no  other,  was  the  considenUion  upoa 
which  the  undertaking  was  given.  (5) 

In  Joint  V. MostynijS)  it  was  held,  that  the  consideration  sufficienily  ap* 
peared  on  the  face  of  the  following  instrument :  —  '^  Dublin,  2(Hh  Jannaij, 
1819.  4R  \8,  M.  I  promise  to  pay  A.  J.,  or  order,  the  sum  of  411. 1«.4^ 
in  three  years  and  five  months,  in  case  Mr.  H.  B.  C.  does  not,  within  sai 
period,  pay  it,  by  instalments  of  \L  per  month,  or  such  instalments  as  k 
shall  make,  or  as  that  said  sum  shall  be  paid  within  that  period,  the  time  ti 
be  computed  from  this  day."  Signed  Ffoliiott,  T.  Mostyn  ;"  and  indorsed 
A.  Joint 

The  consideration  of  a  guarantee  must  appear  from  the  instrument  itsdt 
either  expressly,  or  by  necessary  inference,  and  must  be  executory.  He 
following  guarantee,  therefore,  written  at  the  foot  of  an  invoice,  ^  I  gos- 
rantee  you  the  payment  of  the  above — A.  B.,"  was  in  Betcley  t.  Wkitf' 
ford  (7)  held  insufficient.  Chief  Baron  Joy  observing,  "  The  result  of  all  is^ 
that  the  consideration  must  clearly  appear  from  the  guarantee  itself^  dther 
by  express  statement,  or  necessary  implication.  The  consideration,  abo, 
must  be  executory,  unless  a  previous  request  appear.  If  there  be  a  doaht 
whether  the  consideration  is  executed  or  executory,  and  that  that  must  be 
explained  by  parol  evidence ;  the  guarantee  is  insufficient 

*<  Let  us  apply  these  principles  to  the  present  case — '  I  guarantee  to  yoi 
the  payment  of  the  above.'  That  implies  that  Higgins  and  Co.  had  alres^r 
bought  the  goods.  What,  then,  remains  to  be  done  in  future  ?  Nothii^. 
Is  it  conditional  ?  No.  The  plaintiff,  if  entitled  to  recover  upon  this  gua- 
rantee, would  not  be  bound  to  shew,  that  they  had  done  any  thing  in  conse- 
quence of  it 

'<  It  has  been  said,  that  the  transaction  of  the  sale  of  goods  is  diviabk 
into  two  parts,  the  contract,  and  the  delivery ;  and  that,  though  the  con- 
tract may  have  been  complete  before  the  making  of  the  guarantee ;  yet  nom 
constat  that  the  delivery  had  taken  place.  But  I  say  non  constat  that  it  had 
not  taken  place.  It  may  be  urged,  too,  that  the  guarantee  has  no  date,  but 
is  written  at  the  foot  of  the  invoice^  which  is  dated ;  and  that  therefore  the 


(1 )  Huddletton  v.  Briteoe,  1 1  Ves.  583. 

(2)  BoydeU  v.  Drummond,  1 1  £ast,  142. 
Hinde  v.  WhitehouM,  7  ibid.  558.  Sandi- 
lands  V.  Marsh,  2  B.  &  A.  680. 

(3)  Gaunt  v.  Hill,  1  Stark.  10. 

(4)  Geaiy  v.    Physic,   5    B.  &  C.    234. 


Jeffhy  V.  Walton,  1  Stark.  267.     Chitty  oo 
Contracts,  73. 

.    (5)  Howes  V.  Arvutrongj  I  Scott,  661.    I 
Bing.  N.  C.  761. 

(6)  2  Fox  &  Smith  (Irish),  4. 

(7)  1  Hayes  (Irish),  356. 
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flate  of  the  guarantee  ought  to  refer  to  the  date  of  the  invoice.  But  then  Stat.  29  Car.  2. 
the  question  arises — Was  this  invoice  written  on  the  day  of  the  sale  ?  There  ^  ^'  ^'  ^- 
is  nothing  to  warrant  us  in  the  making  that  presumption.  And  the  danger 
of  such  presumptions  is  sufficiently  manifest  by  the  parol  evidence  that 
lias  been  received ;  and  which  shews  that  the  guarantee  was  written,  not  at 
the  place  of  sale,  but  at  the  defendant's  own  house.  Is  it  not  allow- 
a.ble9  therefore,  to  shew  by  parol  evidence,  the  true  time  of  making  the 
guarantee?  I  say  not  That  was  contended  for  in  Wain  v.  Warliers, 
ajid  was  refused. 

'^  Considering,  then,  that  it  does  not  appear  in  this  case,  whether  or  not 
the  goods  had  been  delivered  when  the  guarantee  was  executed ;  whether 
the  guarantee  was  prospective,  or  any  thing  remained  to  be  done  by  the 
plaintiffs,  in  consequence  of  it:  — we  are  of  opinion^  that  the  plaintiffs. are 
not  entitled  to  recover,  and  that  the  exceptions  must  be  allowed." 

Where  B.  contracted  in  writing  to  work  for  plaintiff  in  his  trade,  and  for  Ajprreement 
no  other  person,  during  twelve  months,  and  so  on  from  twelve  months  to  of 'mutuaHty* 
twelve  months,  until  B.  should  give  notice  of  quitting,  it  was  held,  that  such 
agreement  was  invalid  under  stat  29  Car.  2.  c.S.  s.  4.  for  want  of  mutuality ; 
and  that  this  objection  might  be  taken  by  the  defendant  in  an  action  by 
plaintiff  for  harbouring  B.,  who.  as  plaintiff  alleged,  had  quitted  him  without 
proper  notice.  ( 1 ) 

In  Stapp  y.Lill(^)  an  agreement  in  writing,  by  which  the  defendant  Agreement  Tor 
undertook  to  guarantee  the  payment  of  any  goods,  which  the  plaintiff  should  |?*^.'  ™"y  ^ 
deliver  to  a  third  person,  sufficiently  expresses  the  consideration  for  the  though  It  con- 
defendant's  undertaking,  to  render  the  agreement  binding,  under  the  fourth  tain  no  promise 
section  of  the  Statute  of  Frauds,  although  it  contains  no  promise  on  the  ^^^^  eoock*  ^ 
part  of  the  plaintiff  to  deliver  goods,  and  no  action  would  have  lain  upon  it 
against  him :  —  Lord  Ellenborough  observing,  "  that  though  by  the  agree-  Judgment  of 
ment  the  plaintiff  was  not  obliged  to  deliver  goods,  there  appeared  a  suffi-  ^"*  Ellenbo- 
cient  consideration  for  the  defendant's  promise  to  be  answerable,  if  any  y.  Lm 
should  be  delivered.    He  should  therefore  admit  evidence  of  the  delivery 
of  the  goods;"  and  the  plaintiff  had  a  verdict 

In  the  ensuing  term  the  attorney  general  moved  for  a  rule  to  shew 
cause,  why  this  verdict  should  not  be  set  aside,  and  a  nonsuit  entered.  But 
the  court  said,  that  this  case  differed  from  Wain  v.  Warlters  (S),  as  the 
agreement  here  contained  the  thing  to  be  done  by  the  plaintiff,  which  was 
the  foundation  of  the  defendant's  promise;  and  that  the  delivery  of  the 
goods,  was  a  sufficient  consideration,  although  no  cross-action  upon  the 
agreement  could  have  been  brought  against  the  plaintiff,  either  at  the  suit  of 
the  defendant  or  of  Nichols. 

It  is  not  requisite^  that  the  agreement  should  contain  the  precise  amount  Not  requisite 
of  the  sum  to  be  paid.     Thus,  in  Baieman  v.  PhiUips  (4^)  it  appeared,  that  ^e*t*g^ou*ldr' 
the  defendant  addressed  the  following  letter  to  the  attorney  of  the  plaintiff:  state  the  pre. 
—  "  Sir,  the  bearer,  David  Williams,  has  a  sum  of  money  to  receive  from  ^^^  amount  of 
a  client  of  mine  some  day  next  week,  and  I  trust  you  will  give  him  in-  p^^^^ 
dulgeoce  till  that  day,  when  1  undertake  to  see  you  paid."     (Signed  by  the 

defendant)    Upon  which  Lord  Ellenborough  observed,  ''  The  parol  evi-  Judgment  of 

« 

(1)  Sykei  V.  Dixon,  9  A.  &  E.  693.  (3)  5  East,  16. 

(2)  1  Camp.  242,     S.  C.   nom.    Siadt  v.         (4)  15  ibid.  274. 
LiU,  9  East,  348. 
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Stat.  29  Cak.  2.  denee  received,  did  not  go  to  extend  the  terms  of  the  agreement  ia  wrhi^ ; 

^'  ^'  *•  ^'       it  only  went  to  shew,  that  the  letter  was  addressed  to  him  as  the  attoiKT 

Lord  Ellen-       for  the  plaintiff,  and  not  as  the  principal  and  creditor  of  Williams.    WoiU 

borough  ID         it  be  contended  to  be  necessary  to  state  the  very  sum  to  be  paid,  where  it 

PhilUpg.  appeared,  that  the  defendant  meant  to  say  to  the  plaintiff,  *  Whatefer  sob 

Williams  owes  you,  I  engage  to  pay  it,  if  you  will  not  sue  him?'    If  tk 

defendant  did  not  know  the  exact  amount  of  the  debt,  might  he  not  ooi- 

tract  to  pay  it  in  those  terms  ?     The  parol  evidence  does  not  enlarge  uj 

term  of  the  letter;  and  I  think  it  would  be  holding  the  statute  too  stricdj 

to  say,  that  this  was  not  sufficient  evidence  of  the  contract" 

PUititUr  be-  If  plaintiff  become  bail  for  a  stranger,  in  consideration  of  defeadnti 

T^jwa^^ln      ^^^^^  ^°^  ^^  defendant  promising  to  indemnify  plaintiff  against  the  as- 

consideration      Sequences,  no  action  lies  upon  such  promise,  unless  it  be  in  writing  under 

of  a  third  party  g^t.  29  Car.  2.  c-  3.  s.  4-  (1) 
proniisuup  in-  —     _  _ 

demnification.  ^^  Mayer  v,  Isaac  (2)  the  following  guarantee  was  ^ven: — ^'.In  cons- 
Continuing  deration  of  your  supplying  my  nephew  V.  with  china  and  earthenwiRtl 
guarantee.  guarantee  the  payment  of  any  bills  you  may  draw  on  him  on  account  ihend, 

to  the  amount  of  200^,"  which  was  held  to  be  a  continuing  guarantee,  id 
that  the  defendant  was  liable  upon  it,  although,  after  it  waa  given,  goods  to 
a  greater  amount  than  200/.  had  been  supplied  to  and  paid  for  by  V. 
Agreement  not  <<  I  hereby  guarantee  you  the  payment  of  the  proceeds  of  the  goods  yw 
^kSr^b  ^^  ^^*  consigned  to  my  brother,  and  also  any  future  shipments  you  may  nsk 
whom  the  con-  in  consideration  of  29. 6d»  paid  me,''  was  held  to  be  a  sufficient  memoruMfaii 
sideration  within  the  Statute  of  Frauds  to  make  the  subscriber  liable  to  the  vendor, 

money  was        notwithstanding  it  did  not  expressly  disclose  by  whom  the  2f  .  6dL  was  to  be 

paid.  (8) 
What  is  not  Where  a  plaintiff  had  issued  execution  against  L.  for  debt,  and  L,  wid 

to  ""^^th^dLb?  *^®  "*^"^  ^^  *^®  plaintiff,  conveyed  all  his  property  to  the  defendant,  wb 
of  another.         thereupon  undertook  to  pay  the  plaintiff  the  debt  due  from  L.,  apon  ti* 

plaintiff  withdrawing  the  execution : — It  was  held,  that  the  defendant's  db- 
dertaking  was  not  an  undertaking  to  pay  the  debt  of  a  thir^  person  vitUi 
the  meaning  of  the  Statute  of  Frauds,  (i)'- 
**  Ok  somk  Under  this  section  as  well  as  the  i7th,  the  terms  of  the  contract  maj  be 

m'noti'^"'^''  collected  from  several  distinct  papers,  provided  they  be  connected  by  it- 
THEaaop.**  ference  from  one  another-;  but  it  is  not  sufficient  to  connect  them  bj  mat 

Contract  may  extrinsic  oral  testimony  (5) :  thus,  an  agreement  for  a  lease,  which  does  not 
fi^m  several  »pecify  ^"7  definite  term,  and  which  has  no  reference  to  an  adverdsenMSt 
distinct  papers,  which  does  express  the  term,  cannot  be  connected  with  it  by  oral  evidence(6); 

and  a  letter,  referring  to  some  agreement  generally,  but  without  sped/jiif 

(1)  Green  v.  CrtMtwdk  10  A.  &  £.  45S.  letter  of  1830,  lor  the  purpose  of  sb(yv«& 

(2)  6  M.  &W.  605.  that  there  was  a  memoraDdum  oontiioiK 

(3)  JhOehnuin  v.  Tooth,  5  Bing.  N.  C.577.  such  consideration :  — It  was  bdd,  tbst  tbat 

(4)  Bird  r.  Gammon^  3  ibid.  883.  One  replicatioos  were  departures  froiD  tht  ^ 
count  of  the  declaration  ,  stated  the  consi-  spective  counts  to  which  they  applied.  ^^ 
deration  for  the  defendant's  promise  to  be,  ntort  v.  Johnson,  1  Jebb  &  Symes  (Indi)i8- 
**  the  opening  an  account,  and  accept-  (5)  TVunicy  (jKat.)  ▼.  Cfwotker,  S  ft« 
ing  and  negotiating  bills;'*  and  another  Ch.  Ca.  161.  318. 

count  stated  it  to  be,  **  the  continuing  to  keep  (6)  Clinan  v.  Cooh,  1  Sch.  &  Le£  (In^V 

an  account,  and  accepting  and  negotiating  22.     I  Evans*  SL  237.      Seafood  t.  JM> 

bills.**   The  pleas  to  these  counts  sUted,  that  Prec.  Ch.  Ca.  560.     Clerh  v.  /fnpK  1  AtL 

there  was  no  memorandum   oontaining  a  12.      WhaUy  ▼.  Bageuud^  I  Bra  F.  C.  S4i- 

consideration  according  to  the  statute ;  and  eit.  2  Stark.  Ev.  3d  ed.  483. 
the  replications  to  those  pleas  set  out  the 
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the  terms  of  it,  is  not  sufficient  ( 1 )  Thus,  a  reference  to  an  agreement  to  such  Stat.  29  Car.  2. 
parts  of  another  paper  as  have  been  read  to  the  party  is  insufficient  (2)  '   '   '  ' 

In  Whitmore  v.  Johnson  (S)  the  defendant  by  a  letter  dated  the  29th  of  Sufficient 
May,  1830,  •*  in  consideration  that  defendant  would  open  an  account  with  guarantee  to 
R.  S.  on  receiving  a  guarantee  from  any  loss  which  might  occur  to  them  in  of  another. 
consequence  of  bad  bills  or  otherwise  by  opening  such  account,  promised 
J.  and  J.  P.  to  guarantee  them  from  any  such  loss  not  exceeding  500L ;  the 
guarantee  to  be  in  force  for  one  year."  After  the  expiration  of  this  guarantee, 
the  defendant  wrote  another  letter  to  J.  and  J.  P.  in  these  words : — *^  Messrs. 
J.  and  J.  P.,  London.  Cork,  June  13. 1833.  Gentlemen,  Mr.  R.  S.  in- 
forms me,  that  you  wish  to  have  the  guarantee  revived  against  any  loss 
which  may  occur  in  consequence  of  bad  bills  or  otherwise ;  now  I  am 
willing,  and  hereby  undertake  to  guarantee  you  from  any  such  loss,  not  ex- 
ceeding 500/L,  and  this  guarantee  to  be  in  force  for  one  year,  I  am,"  &c :  — 
It  was  held  in  an  action  by  the  assignees  of  J.  and  J.  P.  (who  became  bank- 
rupt) against  the  defendant  upon  his  guarantee,  that  the  two  letters,  taken 
together,  amounted  to  a  sufficient  memorandum  or  note  in  writing,  con- 
taining a  consideration  for  the  promise  within  the  meaning  of  the  Statute  of 
Frauds ;  but  that  the  letter  of  1833,  taken  by  itself,  did  not  amount  to  such 
a  memorandum. 

It  is  not  essential  that  a  note  or  memorandum  of  the  agreement  should  Not  essential 
have  been  delivered  to  the  other  party.     A  letter  written  by  a  man  to  his  *^**  *  "**^  ^^ 

A.  iitij         «       memorandum 

own  agent,  setting  forth  the  terms  of  the  agreement,  has  been  held  to  be  of  the  agree- 
sufficient  (4) ; — and  a  similar  decision  was  made,  where  the  father  wrote  a  ">«>*  should 

have  been  dcli^ 

letter  to  a.  friend  of  the  plaintiff's,  agreeing  to  give  500/.  to  hb  daughter  ^^^ed. 
on  her  marriage,  to  be  charged  upon  his  land.  (5)  But,  where  the  father 
wrote  a  letter  to  the  daughter,  after  an  agreement  with  the  intended  hus- 
band, in  which  he  stated  his  agreement  to  leave  her  3000/.,  and  that  the 
matter  was  to  be  fully  concluded  the  next  day,  was  held  to  be  a  mere  com- 
manication,  and  not  binding,  the  husband  having  married  the  daughter 
in  ignorance  of  the  letter  (6) 

A  proposal  by  letter  when  acceded  to  by  parol  is  sufficient  (7),  although  Proposal  by 
it  be  afterwards  retracted  and  again  agreed  to  by  parol.  (8)  |^''  acroded 

Where  defendant  had  written  letters  to  different  people,  in  which  he 
stated,  that  he  had  agreed  to  sell  an  estate  to  the  plaintiff  at  twenty-one 
years*  purchase,  upon  a  bill  filed  for  a  specific  performance,  the  plea  of  the 
statute  was  allowed  (9) ;  and  in  general,  a  mere  written  statement  of  the 
party  to  be  bound  of  the  terms  of  an  agreement,  will  not  be  sufficient^ 
unless  it  be  either  regularly  signed  as  an  agreement,  or  unless  it  appear,  that 
the  party  considered  the  agreement  as  complete.  Thus,  the  written  instruc- 
tions for  a  deed,  unless  the  party  subscribe  or  insert  his  name,  so  as  to  give 

(1)  BrodU    y.    St.   PdtJ^    1    Ves.    jun.  (7)  CoUnum  r.  Upcoi,  cit  5  Vin.  Abr. 
836.  Contract  and  Agreement,  527.  [I.]. 

(2)  Ibid.   1  Evans*  St  237.    Xatii  v.  Old,  (8)  Bird  r.  Blotte,  8  Vent  361.     It  has 
2  B.  &  C.  627.  been  said,  that  a  proposal  by  letter,  at  first 

(3 )  1  Jebb  &  Symes  (Irish),  8.  refused,  but  aftenimrds  assented  to,  is  bind- 

(4)  Wdford    y.    Btezdyy    3    Atk.    503.     ing.     Hodgton   y.  Hutehenmnh  5  Vin.  Abr. 
Moore  y.  Hetrt,  1  Vem.  110.  Contract  and  Agreement,  522.  [H.],  gedvide 

(5)  Afaore  y.  ffart,  2  Ch.  Rep.  284.     1     1  Eyans'  St.  236.  n.  13. 

Vem.  110.  (9)   ffhtdey  v.  Baganal,  6  Bro.  Cb.  Ca. 

(6)  jlyliffi:  V.  Traaj,  2  P.  Wma.  65.  45.  cit  2  Stork,  Ev.  ad  ed.  484. 
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General  in- 
ttructiona  for 
an  agreement 
to  be  afterwards 
executed. 

When  agree- 
ment not  in 
writing,  such 
fitft  can  be  in- 
doraed  on  the 


**  And  sigkkd 

BY  TBI  PaRTT 

TO  BB  cBAuamo 

TUBRBWITH.** 


Agreement 
signed  by  a 
third  person. 


Party  making 
his  mark,  in- 
stead of  signing 
his  name. 
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authenticitj-  to  the  document,  is  not  binding.  (1)  Where  the  connsd  ior 
a  lady  took  down  in  writing  a  minute  of  the  father's  and  intended  hoshnff 
proposals  for  a  settlement,  and  gave  them  to  his  clerk  to  prepare  the  deed, 
and  before  they  were  drawn  the  father  died,  a  bill  for  specific  perforaaee 
was  dismissed,  since  there  was  no  act  of  the  party  to  indicate,  that  be  c» 
sidered  the  agreement  to  be  complete,  and  the  neglect  to  sign  it  fonulj 
was  eyidence  to  show  that  it  was  left  open  to  further  con8idention.-(2) 

General  instructions  for  an  agreement  to  be  afterwards  ezeeated,in 
not  binding.  (3) 

That  part  of  the  statute  which  directs  certain  agreements  to  be  in  wnHa^ 
will  be  taken  notice  of  by  the  court,  in  the  trial  of  an  issue  out  of  the  com 
of  Chancery ;  however,  if  the  jury  should  think  that  there  was  anagreemei 
made,  which  was  not  in  writing,  the  judge  will  indorse  that  finding  ob  ik 
pastea  as  special  matter.  (4') 


VIIL  **  And  signed  by  the  Party  to  be  charged  therewitkr 

"  It  is  not  necessary  that  the  note  in  writing,  to  be  binding  under  tk 
statute,  should  be  cotemporary  with  the  agreement.  It  is  sufficieDt,  if  it 
has  been  made  at  any  time,  and  adopted  by  the  party  afterwards ;  and  tha 
any  thing  under  the  hand  of  the  party,  expressing  that  he  liad  entered  into 
the  agreement,  will  satisfy  the  statute,  which  was  only  intended  to  protect 
persons  from  having  parol  agreements  imposed  on  them."  (5) 

A  paper  written  by  a  party  is  admissible  in  evidence  against  such  party, 
although  it  be  signed  by  a  third  person  (6)t  and  the  party  is  bound  bj  i 
letter  containing  the  terms,  which  by  the  contents  can  be  connected  and 
identified  with  the  agreement  (7)  Where  an  agreement  purported  bj  tbe 
words  attached  to  the  signature  of  a  particular  person  to  bave  been  signed 
by  that  person  on  the  behalf  of  another,  having  an  interest  but  not  being  a 
party,  such  person  may  be  examined  to  prove,  that  he  signed  in  reality  for  a 
different  person  named  as  a  party,  and  whose  signature  was  not  to  tiie 
agreement,  and  that  the  statement  of  his  having  signed  for  the  first  men- 
tioned person  was  written  by  mistake.  (8) 

The  statute  will  be  complied  with,  if  the  party  make  his  mark,  instead  of 
signing  his  name.  (9)  A  signature  by  the  party  as  a  witne.<«s  to  a  deed 
which  contains  the  agreement,  or  which  refers  to  it,  is  a  sufficient  sigur 
ture  within  the  statute  (10);  but  it  is  essential  to  prove,  that  the  witness 
knew^  that  the  instrument  contained  the  agreement  or  referred  to  it  (11) 

An  agreement  for  the  sale  of  a  house,  beginning  ''  I,  A.  B."  &e.  in  t)» 
handwriting  of  the  vendor,  but  signed  by  the  vendee  only,  is  sufficient  to 


(1)  Stoke$y,Moore,l  Cox,  222.  1  P.Wms. 
770.  n. 

(2)  Bawdei  v.  Jmkwrgty  Pr.  Ch.  402.,  sed 
vide  Wdfcrd  v.  Beezdy,  3  Atk.  503. 

(3)  Whitchurch  v.  5ein<,2  Bro.  Ch.  Ca.  569. 

(4)  Burnand  v.  Nerot,  )  C.  &  P.  578. 

(5)  Per  Lord  Ellenboroiigh  in  Shippey  v. 
Derrison,  5  Esp.  N.  P.  C.  190.  Hawkin»  v. 
Jfolmn,  1  P.  Wms.  77a 

(6)  Alexander  v.  BrowUy  1  C.  &  P.  288. 


(7)  Cdes  V.  TrecoOUdi,  9  Ves.  25a 

(8)  RumhaU  ▼.  Wright,  1  C  &  P.  589. 

(9)  Hvbert  ▼.  Mormu^  12  Moofe,  Si& 
Tayhtr  v.  Denning,  8  N.  &  P.  22S.  iWff 
V.  Dening,  8  A.  &  £.  94.  Hyde  v.Johm, 
2  Bing.  N.  C.  780. 

(10)  W<^fard  ▼.  Beezely,  1  WiU.  ilfl.  « 
Atk.  502. 

(1!  )  Ibid,  el  ride  1  Evans'  St.  256. 
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bind  the  vendor  (1),  whether  at  the  beginning  or  end     The  penising  and  Stat.29Ca«.2 
altering  the  draft  of  an  intended  lease  is  not  a  sufficient  signature.  (2)  ' 

*'  The  place  of  the  signature  is  immaterial.    If  a  person  draw  up  an   Place  ofsigna- 
agreement  in  his  own  handwriting,  beginning,  '  I,  A.  B.  agree,'  &c.  and  J^j^"""*"" 
leave  a  place  for  his  signature  at  the  bottom,  the  agreement  will  be  consi- 
dered as  sufficiently  signed/'  (S) 

It  is  not  essential,  that  the  signature  should  be  upon  the  agreement  itself; 
it  is  sufficient  if  it  be  indorsed  on  the  draft  of  a  lease,  as  a  notification  of 
the  party  to  its  terms.  (4) 

If  the  name  be  inserted  in  an  instrument  in  such  a  manner,  as  to  have  th^ 
effect  of  authenticating  it,  the  requisition  of  the  act  with  respect  to  sig- 
nature is  complied  with,  and  it  does  not  matter  in  what  part  of  the  instru- 
ment the  name  is  found.  (5) 

But,  there  must  be  a  signing,  either  by  an  actual  signature  of  the  name,  or  EKentiAlly  re- 
something  intended  by  the  writer  to  be  equivalent  to  a  signature ;  such  as  2i"  re'^oufd 
a  mark  by  a  marksman,  &c.  (6)  be  a  signing. 

A  letter  from  a  mother  to  her  son,  beginning  '<  My  dear  Robert,"  and 
concluding  **  Your  affectionate  mother,"  is  not  signed,  so  as  to  constitute  a 
binding  agreement  on  the  part  of  the  mother,  within  the  intent  of  the 
Statute  of  Frauds.  (7) 

It  is  sufficient,  if  the  agreement  be  signed  by  the  party  charged  by  it  in  The  writing  is 
the  particular  action,  although  it  has  not  been  signed  by  the  other  contract-  °®*  *?  ^®"" 
ing  party  (8),  for  the  writing  is  not  the  contract,  but  merely  the  evidence  merely  the 
of  it  (9): — and  the  decisions  on  the  corresponding  clause  in  the  17th  section,  evidence  of  it. 
are  applicable  to  this  clause.  (10) 

It  has  been  questioned,  whether  a  note  written  in  the  third  person,  "  Mr.  Note  written 
T.  proposes,"  &c.,  making  an  offer  to  purchase,  and  being  accepted,  amounts  '°  ^^^  ^       • 
to  a  contract  in  writing,  signed  within  the  Statute  of  Frauds? (11) 

If  A.  B.  write  the  agreement  for  the  purchase  of  a  leasehold  house, 
and  state  his  own  name  in  the  third  person,  as  "Mr.  A.  B.  has  agreed," 
this  is  a  good  contract  within  the  Statute  of  Frauds,  though  the  agreement 
be  not  otherwise  signed.  (12) 

But  unless  the  memorandum  state  both  the  contracting  parties,  the  pur- 
chaser as  well  as  the  seller,  it  will  not  of  itself  be  sufficient  to  bind  the  one 
named,  who  has  signed  it(lS) :  as  where  a  person  makes  a  minute  of  a  con- 
tract in  the  common  memorandum-book  of  another  stating  himself  to  be 

( 1 )  Knight  r.  Crockford,  1  Esp.  N.  P.  C.  bitration  are  sufficient  to  take  the  case  of 

190.     Lemayne  v.  Stanley,  3  Lev.  1.     Allen  an  agreement  out  of  the  statute?    Cooth  v. 

▼.  Bennety  3  Taunt.  169.     Welford  ▼.  Beezley,  Jackson,  6  Ves.  17. 

1  Wils.  118.  Ogilvie  v.  Foljambe,3  Meriv.  (8)  Tateney  (Knt.)  ▼.  Crawther,  3  Bro. 
62.  Selby  ▼.  Selby,  ibid.  6.  Right  d.  Cater  Ch.  Ca.  161.  318.  Mountaeue  (Counteee  of) 
▼.  Price,  Doug.  241.,  Bed  qwtre.  Whether  v.  Maxwell^  Str.  236.  1  P.  Wms.  618. 
the  mere  mention  of  the  name  of  the  defend-  Seton  v.  Slade,  7  Ves.  265.,  vide  etiam  Mar- 
ant  in  the  body  of  the  instrument,  though  tin  ▼.  MiieheU,  2^  J.  &  W.  426.  Gaekarth  v. 
drawn  by  himscSi^  be  sufficient ?  Vide  iSSfofea  Lowther  {Lord),  12  Ves.  107.  IVeatem  v. 
▼.  Moore,  1  P.  Wms.  790.  n.     1  Cox,  222.  RueeeU,  3  Ves.  &  B.  192.     Scmble,  contra, 

(3)  Hawkins  v.  Holmes,  1  P.  Wms.  770.  iMwrenceson  v.  Butler,  1  Sch.  &  Lef.  (Irish), 

(3)  Per  Lord   Ellenborough   in   Knight  20. 

V.  Crockford,  I  Esp.  N.  P.  C.  109.  (9)  1  Evans'  St.  236. 

(4)  Shippeg   v.  Verrison,    5   ibid.    191.  (10)  2  Stark.  E v.  3d  cd.  485. 
Blagden  v.  Bradbear,  12  Ves.  466.  (II)  Morison  v.  Tumour,  18  Ves.  175. 

(5)  Ogilvie  v.  Foljambe,  3  Meriv.  53.  (12)  Propert  v.  Parker,  1  Russ.  &  M.  625. 

(6)  Selby  v.  Selby,  ibid.  2.  (13)   Champion  v.  Plummer,  1  N.  R.  252. 
jl)  Ibid.      Qwere,  Whether  bonds  of  ar-     Klinitz  v.  Snrnj,  5  Esp.  N.  P.  C.  267. 
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SiAT.S9CAm  s    the  seller,  and  signs  it,  but  does  not  name  the  other  person,  this  will  nokW 
'  sufficient  to  bind  him  in  an  action  brought  by  the  other  as  buyer.  (1);  bul 

be 


the  omission  of  the  signature  of  the  other  party  may»  in  many 
supplied  by  hit  letter,  or  other  papers  referring  to  the  same 


(«) 


•*  Or  soxk 

OTHKk  PkESOW 
THIBBI7VTO  BY 
HIX  LAWFULLY 

▲qraoBiBsn.** 
Auctioneer. 


Clerki^ 


Whereapenon 
in  not  an  agent. 


Signature  of 
agent  without 
authority. 


Clerk  of  an 
agent 

Trustees. 


IX.  **  Or  some  other  Person  thereunto  by  him  lawfully  atUhoritedT 

Under  sects.  14.  and  !?•  the  agent  may  derive  his  authori^  from  hii 
urincipal  by  paroL  (3)  An  auctioneer  is  the  agent  of  the  Yeador  under 
this  section,  as  he  is  under  the  17th,  and  his  receipt  for  the  depocit,  wili  be 
a  sufficient  meniorandum  of  the  contract,  provided  that  it  sufficiently  et- 
press  the  terms,  or  virtually  include  them,  by  reference  to  other  docih 
ments  (4) ;  but  a  memorandum  written  by  'a  clerk  of  the  plaintiff*  in  tbe 
presence  of  the  defendant,  that  the  defendant  had  called  to  say^  that  be 
would  be  responsible  for  goods  supplied  to  a  third  person,  is  not  a  anfficieit 
undertaking  within  the  statute.  (5) 

It  has  been  held,  that  he  is  not  an  agent,  whose  signature  will  bind  tiie 
vendee  (6) ;  but  this  opinion  seems  to  have  been  completely  overroled  is 
the  subsequent  cases  of  Emmerson  v.  ffeelis  (7)  and  White  v.  JProelor{S\ 
which  are  consistent  with  the  decisions  upon  the  corresponding  daose  is 
the  17th  section. 

Specific  performance  of  a  contract  concerning  land,  will  not  be  decreed 
on  the  signature  of  an  agent  without  an  authority.  (9) 

Parol  evidence  cannot  be  admitted  to  shew,  that  a  party  haTing  agreed 
for  the  purchase  of  an  estate  in  his  own  name,  had  in  fact  purchased  it 
on  behalf  of  another  person  (10) ;  and  an  allegation  in  a  plea,  that  '^  A.,  fay 
his  writing,  sold  the  aftermath  of  land  to  B.,"  is  not  proved  by  evideDci^ 
that  at  an  auction  held  for  the  purpose  of  selling  it,  B.  was  the  purefaaier, 
that  B.  gave  a  promissory  note  for  the  sum,  and  that  B.'s  name  was  wiittei 
(by  A.'s  agent)  in  the  printed  catalogue  as  the  buyer.  (11) 

Where  upon  an  agreement  to  sell  a  house  for  an  annuity,  both  paitiei 
instructed  one  attorney^  who  made  minutes  of  his  instructions  as  follows : — 
**  Mr.  B.  agrees  to  convey  the  house  (describing  it)  in  consideration  of  a 
rent  of  40/.  per  annum  ;  Mr.  W.  to  take  the  stock  at  a  fair  appraisement:* 
—  a  bill  filed  by  W.  for  a  specific  performance,  was  dismissed.  (12) 

The  clerk  of  an  agent  has  not,  in  general,  an  authority  to  sign  for  the 
principal,  although  it  may  be  sufficient  in  particular  cases,  where  the  prin- 
cipal has  assented.  (13)    Where  trustees  were  authorised  to  sell  at  the  n- 


(1)  j4neH  V.  Bennet,  3  Taunt  169. 

(2)  Wlutem  v.  Bussdl,  S  Ves.  &  B.  187. 

(3)  Colei  ▼.  Treeothick,  9  Ves.  234.  250. 
ainan  v.  Cooke,  1  Scb.  &  Lef.  (Irish),  22., 
alitery  under  the  first  and  third  sections. 

(4)  Uinde  ▼.  ffhitehouse,  7  £ast,  569. 
Blagdtn  ▼.  Bradhear,  12  Ves.  471. 

(5)  DixoH  T.  Broomfidiy  2  Chitt  205. 

(6)  Fartbrother  ▼.  Simmons,  5  B.  &  A. 
333.  Wright  v.  JDaanoA,  2  Camp.  203. 
Stansfield  ▼.  Johnton,  1  Esp.  N.  P.  C.  102. 
Per  Lord  Eldon  in  CalUa  r.  Trecolhick,  9 
Ves.  2^4.     Fer  Sir  W.  Grant  in  Buckmatter 


T.  Harrop,  7  ibid.  341.    Htg^naom  t. 

15  ibid.  516.     Per  Lord  Erakine  in  IS  ibii 

456.     2  Stark.  Er.  Sd  ed.  486. 

(7)  2  Taunt  38. 

(8)  4  ibid.  209. 

(9)  Howard  ▼.  BraitkmuUj  1  Ves.  &  BL 
202. 

(10)  BarOat  v.  PieherMgOU  1  Cox,  15.    4 
East,  577.  «. 

(11)  Sjfmo$uU  T.  BdB^  8  T.  R.  151. 

(12)  Whitchurtk  ▼.  ^eeu,  S  Bm.  Ch.  Cm. 
559. 

(13)  Cole»  ▼.  Trteothidt^  9  Ves.  8S4_2SQl 
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quest  of  A.  B.,  it  was  held,  thai  their  general  consent  did  not  constitute  Sr^*- 29CAa.8. 
A.  B.  their  agents  so  as  to  enable  him  to  make  a  contract  (1)  ' 

An  agreement  in  writing  for  the  sale  of  an  estate  is  binding,  though  instnictions  to 
signed  only  by  the  vendor,  and  followed  by  a  direction  to  his  attorney  to  «n  attoniey> 
prepare  a  proper  agreement  for  both  parties  to  sign.  (2) 

A  letter  to  a  solicitor,  with  directions  for  preparing  the  conveyance  of  a 
purchase,  described  generally  as  the  land  bought  of  A.,  not  specifying  the 
terms,  is  not  sufficient  evidence  of  a  contract  within  the  Statute  of 
Frauds.  (3) 

Where  both  parties  gave  instructions  to  an  attorney  to  prepare  the  con- 
Teyance,  and  the  defendant  delivered  to  him  the  particulars,  signed  by  him- 
self, as  instructions  for  the  deed,  which  was  accordingly  prepared :  — It  was 
held  not  to  be  sufficient  to  take  it  out  of  the  statute ;  and,  being  void  as  to 
the  lands,  it  was  void  in  toto.  (4) 

An  agent's  authority  may  be  countermanded  at  any  time  before  it  has   Countermand 
been  exercised  and  actually  executed.  (5)  of  authority. 


5.  Stat.  29  Car.  2.  c.  3.  s.  17, 

I.  Generalfy, 

By  Stat.  29  Car.  2.  c  S.  s.  1  ?•  *'  no  contract  for  the  sale  of  any  goods,  wares,  Stat.  29Car.  2. 
and  merchandises,  for  the  price  of  lOL  sterling  or  upwards,  shall  be  allowed  ^*  s.  s.  17. 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  of  payment,  or  that  some  note  or  memorandum  in  writing  of  the 
said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by  such 
ecmtract,  or  their  agents  thereunto  lawfully  authorised.*' 


LOWKD  TO  BX 

M 


GOOD, 


II.  "  No  CoTitrizct  for  the  Sahof  any  Goodsy  Waresj  and  Merchandises,    "NoCowtract 
for  the  Price  of  10/.  sterling  or  upwards,  shall  be  allowed  to  be  good,"        oF*A™GTODa, 

The  foregoing  section  is  confined  to  contracts  for  the  sale  of  goods.  (6)     Miiicbah-* 
In  Towers  v.  Osborne  (Sir  John)(T)  Chief  Justice  Pratt  said,  that  the  disss,  for  thr 
Statute  of  Frauds  related  "  only  to  contracts  for  the  actual  sale  of  goods,   ^*'*^*  ^'  ^^ 

•^  .1.1.  8TRRUKG  OR 

where  the  buyer  is  immediately  answerable,  without  time  given  him  by   upwards, 
special  agreement,  and  the  seller  is  to  deliver  the  goods  immediately'* (8)      shall  br  al- 

Thus,  a  contract  for  a  chariot  to  be  made  (9),  or  for  the  purchase  of  a 
quantity  of  oak  pins,  to  be  cut  out  of  slabs  and  delivered  to  the  buyer  (10), 
or  for  a  quantity  of  com  to  be  thrashed  out  (11),  were  respectively  held,  not 
to  be  within  the  statute. 

(1)  Mortlock  V.  BuOer,  10  Ves.  29«.  (7)  Str.  506. 

(2)  Fowle  T.  Freeman,  9  ibid.  S51.  (8)  Vide  etiam  WatU  y.  Friend,  10  B.  & 

(3)  Ro9€  T.  Cunynffhame,  11  ibid.  S50.  C.  446. 

(4)  Cooke  V.  3\>m&t,  2  Anst.  420.,  et  vide  (9)  Ibid,  lowtrs  r  Otbortu  {Sir  John% 
Lea  T.  Barbery  ibid.  425.  n,  Str.  506. 

(5)  Farmer  r.  Robinton,  2  Camp.  S39.  n,  (10)  Groves  v.  Buck,  3  M.  &  S.  178. 

(6)  Vide  ant^  493.  tit  Auction.  (11)   Clayton  v.  Andrews,  4  Burr.  2101, 
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SrjiT.29CAR.2. 
c.  3.  s.  1 7. 

SUt.  9  Geo.  4. 
c.  14.  8.  7. 


Under  stat. 
9  Geo.  4,  c  14. 
8.  7.  execution 
of  contract  suf- 
ficient, without 
specification  of 
price. 

Judgment  of 
Chief  Justice 
Tindal  in 
Hoadly  v. 
M^Laine. 


Ordering  suc- 
cessively ar- 
ticles under  the 
price  of  102., 
but  collectively 
above  that  sum. 

Judgment  of 
Mr.  Justice 
fiayley  in  Bed' 
dey  V.  Parker, 


Sale  of  stock. 


Contracts  not 
within  the 
statute. 


But  now,  by  stat.  9  Geo.  4  c.  14.  s.  7.,  the  former  enactments  are  to  lab 
effect,  *'  notwithstanding  the  goods  may  be  intended  to  be  delivered  at  son 
future  time,  or  may  not  at  the  time  of  such  contract  be  actually  made,  pn- 
cured^  or  provided^  or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite 
for  the  making  or  completing  tiiereof,  or  rendering  the  same  fit  for  de- 
livery." (1) 

The  seventeenth  section  of  the  Statute  of  Frauds,  has  been  held  t« 
extend  to  the  sale  of  things  which  exist  in  soUdo  at  the  time  of  the  sale, 
although  such  contracts  were  but  executory  (2) ;  and  the  goods  were  to  be 
subsequently  delivered  at  a  different  place.  (S) 

In  Hoadly  ▼•  M'Laine(^)  it  was  holden,  that  where  an  execalorycfli> 
tract  i^  entered  into  for  the  fabrication  of  goods,  without  any  agreemeota 
to  price,  the  memorandum  of  the  contract  required  by  the  Statute  of  Fraak 
is  sufficient,  without  specification  of  price,  Chief  Justice  Tindal  observini. 
"  The  same  construction  must  be  put  on  stat  9  Geo.  4  c  14.  s.  7>  as  npa 
stat  29  Car.  2.  c.  3.  s.  17. ;  but  the  extreme  accuracy  of  mind  of  tb 
framer  of  the  latter  act,  is  shewn  in  this,  that  while  the  Statute  of  FraiA 
in  its  enactments  touching  contracts  for  the  sale  of  goods,  employs  tk 
word  price,  the  framer  of  the  latter  act  has  substituted  the  word  tubr; 
so  that,  where  the  parties  have  omitted  to  fix  a  price,  it  may  be  open  to  i 
jury  to  ascertain  the  value  in  dispute.'* 

If  a  party  at  one  time  order  and  purchase  successively  several  artids 
under  the  price  of  10/.,  but  collectively  of  a  larger  amount,  it  is  couided 
as  one  entire  contract,  and  therefore  within  the  statute,  although  a  wpink 
price  for  each  article  was  agreed  upon.  (5)  With  respect  to  the  intervale' 
time  which  might  elapse  between  the  purchase  of  different  articles,  in  otdff 
to  make  the  contract  separate,  it  was  said  by  Mr.  Justice  Bayley(6)}  ^The 
case  has  been  put,  of  a  purchaser  leaving  a  shop  after  making  one  parcbtf 
and  returning,  afler  an  interval  of  five  or  ten  minutes,  and  making  anotkc 
If  the  return  to  the  shop  were  soon  enough  to  warrant  a  supposidoo,  M 
the  whole  waa  intended  to  be  one  transaction,  I  should  hold  it  one  a6n 
contract  within  the  meaning  of  the  statute." 

It  seems,  that  a  sale  of  stock  is  within  the  statute,  although  this  his  beei 
doubted,  since  there  can  be  no  actual  delivery  or  acceptance  of  the  goodi; 
and  in  one  instance,  all  the  judges  were  divided  in  opinioa  opoo  tbv 
point (7);  but  in  two  subsequent  cases  in  equity,  the  court  expressed  tf 
opinion,  that  such  a  sale  was  within  the  statute,  and  said,  that  it  had  beo 
so  determined  in  other  cases.  (8) 

A  contract  to  procure  goods  and  carry  them,  is  not  wirhin  the  sttts^ 
for  it  is  not  a  contract  of  sale.  (9) 

Shares  in  a  joint  stock  banking  company  (10),  a  contract  for  the  sale « 


(1)  Anti,  130S.  Judgment  of  Mr.  Baron 
Alderson  in  Lyde  v.  Barnard. 

(2)  Alexander  t.  Comber,  1  Hen.  Black. 
20^  Bandeau  v.  Wyatt,  2  ibid.  63.  Cooper 
V.  Eleton,  7  T.  R.  14.  GarbuU  v.  WaUon,  5 
B.  &  A.  613.  Smith  v.  Stirman,  9  B.  &  C. 
568. 

(3)  Cooper  v.  Elston,  7  T.  R.  14. 

(4)  lOBing.  482. 

(5)  BaUey  v.  Parker,  2  B.  &  C.  37. 


(6)  Ibid. 

(7)  Piekenn^r.Appiebg,2V.yftBL^'*^ 

(8)  MmteeU  W.Cooke,  Pne,Ch.C».5S5.i 
vide  2  Stark.  £v.  Sd cd.  487.  dt CT.  Ki« 
41.  n. 

(9)  G)66oM  T.  Guftm,  1  Biog.  S9<L 

(10)  HmmbU  v.  Mitekeli,  3  P.  &  D.  W- 
vide  antd,  1969.  Bt^cer.  Grta,  iwp«*^ 
the  bares  of  a  mining  eompsBj. 
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shares  in  a  canal  navigation^  or  other  public  undertaking,  need  not  be  in    Stat.soCar.s 
writing,  not  being  within  the  Statute  of  Frauds.  (1)  c.   .  s. 


ill.  «  Except  the  Buyer  shall  accept  part  of  the  Goods  so  sold,  and  actually  **  ^*"^  ™ 

receive  the  same^  kZQtrt  Part 

When  the  law  can  pronounce  on  the  facts  of  the  case,  whether  they  ^  ^,^  ^j,^, 

constitute  an  acceptance  within  the  statute,  the  question  is  of  course  a  actuallt  ee- 

question  of  law  (2);  but  in  other  cases,  the  question  of  law  may  depend  cwvejth* 
upon  the  conclusion  of  the  jury,  whether  there  has,  or  has  not,  been  a  de- 
livery and  acceptance  in  point  of  fact  (3) 

In  Phillips  V.  Bistolli  (4)  it  was  stated  per  cur^  "  that  in  order  to  There  must  be 

satisfy  the  statute,  there  must  be  a  delivery  of  the  goods  by  the  vendor,  j^^i^^t^^'^on  of 

with  an  intention  of  vesting  the  right  of  possession  in  the  vendee,  and  there  vesting  the 

must  be  an  actual  acceptance  by  the  latter,  with  an  intention  of  taking  to  ^^}  of  pos- 

I  ■  9f  /  M  \  session. 

the  possession  as  owner.  (5) 

So,  likewise,  in    Smith  v.  Surman  (6)  Mr.  Justice  Parke  stated,  the  Judgment  of 
question  is,  "  Whether  there  has  been  a  part  acceptance  of  the  goods  sold  paJte^in'sLtYA 
and  actual  receipt  of  the  same.   In  the  older  cases,  the  court  did  not  advert  y.  Surman. 
to  the  words  of  the  statute.     But  the  later  cases  (7)  have  established,  that 
unless  there  has  been  such  a  dealing  on  the  part  of  the  purchaser  as  to  de- 
prive him  of  any  right  to  object  to  the  quantity  or  quality  of  the  goods,  or 
to  deprive  the  seller  of  his  right  of  lien,  there  cannot  be  any  part  acceptance. 
Here  there  was  nothing  to  shew,  that  the  vendor  had  lost  his  lien  for  the 
price,  or  that  the  purchaser  had  lost  his  right  to  object  to  the  quality ; "  in 
fact,  the  legislature  by  requiring  an  acceptance  of  the  goods  as  well  as  an 
actual  receipt  of  them,  contemplated  an  actual  assent^  and  not  merely  a  con- 
structive assent  (8) 

In  Williams  v.  Burgess  (9)  it  appeared,  that  the  plaintiff  entered  into  a  When  delivery 
parol  agreement  to  sell  to  the  defendant  a  mare  for  20A,  subject  to  the  condi-  ^^^  out^f  **^ 
tion,  that  if  it  should  prove  to  be  in  foal,  the  defendant  should,  on  receiving  the  statute. 
12L  from  the  plaintiff,  return  it  on  request.    The  plaintiff  delivered  the  mare, 
and  received  20/. ;  on  its  proving  to  be  in  foal,  he  tendered  to  the  defendant 
12/.,  and  requested  him  to  return  the  mare,  which  the  defendant  refused  to 
do.    Upon  these  facts,  it  was  held,  that  the  contract  to  return  it  on  payment 
of  12/.  was  not  a  distinct  contract  of  sale,  but  one  of  the  conditions  of  the 
original  sale  to  the  defendant ;  and  that  the  delivery  of  the  mare  to  the  de*- 
fendant  took  tiie  agreement  out  of  the  Statute  of  Frauds,  so  as  to  enable 
the  plaintiff  to  sue  the  defendant  for  the  refusal  to  return  it ;  Mr.  Justice 


(1)  Lathamy, Barber j6T.  R.67.    2  Stark.  (4)  2  B.  &  C.  513. 

£v.  3d.  ed.  488.  (5)  Vide  etiam  Kent  r.  ffutkinson,  3  H.  & 

(2)  2  Stark.  £▼.  Sded.  490.  P.  235. 

(3)  Blenkituop  v.  Clayton,  7  Taunt  597.  (6)  9  B.  &  C.  577. 

Under  a  plea  of  nunquam  indelntatu9^  in  debt  (7)  Howe  v.  Palmer,  3  B.-&  A.  321.   Han- 

for  goods  bargained  and  sold,  it  is  open  to  9on  v.  Armiiage,  5  ibid.  559.    Carter  v.  Thus- 

the  defendant  to  take  the  objection,  that  the  taint,  ibid.  855.      Tempett  ▼.  fittgtrald,  3 

contract  is  void  by  the  17th  section  of  the  ibid.  680. 

Statute  of  Frauds.     But  it  seems  that  the  (8)  Hart  v.  Sattley,  3  Camp.  528.     Dut^ 

objection  is  answered  by  shewing  an  accept-  ton  v.  Salomonson,  3  B.  &  P.  583.     Dawet  v. 

ance  and  actual  receipt  of  part  of  the  goods  Peck,  8  T.  R.  330. 

after  action  brought.     Frieker  v.  ITtomlinson,  (9)  10  A.  &  E.  499. 
1  M.  &  G.  772. 
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Judgment  of 
Mr.  Jiutioe 
Patteaon  in 
Wittiamt  ▼. 
Burgtu. 


There  need  not 
be  an  actual 
deliyery. 


»rAT.89CAa.«.  Patteson  observing,  <"  It  is  one  entire  contract,  and  not  two  distinct  od- 

tracts.  It  is  a  sale  on  the  terms,  thai  the  mare  and  part  of  the  priceihodU 
be  returned  on  a  certain  event  If,  indeed,  the  defendant  had  agreed  to 
sell  to  the  plaintiff  the  foal,  the  case  might  have  been  different  In  Wm 
y.  Friend  (I)  the  bargain  was  to  sell  to  the  plaintiff  an  entirely  diiereDt 
thing,  and  not  merely  to  return  to  him  the  same  article.  Wood  t.  B» 
ton  (2)  shews  only,  that  there  may  be  two  contracts  on  one  piece  of  paper, 
of  which  one  may  be  bad,  the  other  good.*' 

When  goods  are  sold  bj  sample,  and  the  specimen  is  accepted  as  pan 
of  the  purchase,  this  may  constitute  a  part  acceptance  within  the  $t>> 
tute(3);  but  the  effect  will  be  otherwise,  when  the  sample  is  ddivered 
merely  as  a  specimen,  and  not  taken  as  part  of  the  goods  contracted  to  be 
delivered.  (4) 

'<  Where  goods  are  ponderous  and  incapable  of  being  handed  over  hm 
one  to  another,  there  need  not  be  an  actual  delivery  ;  but  it  may  be  dose  by 
that  which  is  tantamount,  such  as  the  delivery  of  the  key  of  a  warehow 
in  which  the  goods  are  lodged,  or  by  delivery  of  other  indicia  of  pro- 
perty." (5)    Thus  the  delivery  of  the  muniments  of  a  ship,  b  equivalent  to 
the  delivery  of  the  ship  itself.  (6)   And  the  jury  may  infer  a  delivery  to,  vA 
an  acceptance  by  the  vendee,  when  he  sells  part  of  the  commodity  to  another 
person,  and  in   other  respects  deals  with  the  property,  as  if  it  were  a 
his  actual  possession.  (7)    In  Simon  v.  Motivos  (8)  Mr.  Justice  WUmot 
observed,  ^^  I  remember  a  case  of  the  sale  of  some  balsam,  which  vis 
weighed  and  put  into  a  pot  of  the  seller's  instead  of  a  pitcher  which  tk 
buyer  had  brought,  and  left  at  the  seller's  shop ;  this  was  held  a  sufficieiit 
delivery  to  bind  the  contract" 
If  a  purchaser  were  to  write  his  name  upon  goods  at  the  time  of  tke 
name  upon  the   P^^^^^^^)  thereby  to  denote,  that  he  had  purchased  them,  and  had  appro- 
goods,  at  the      priated  them  to  his  own  use,  it  would  be  a  sufficient  delivery  (9) ;  or  if  here- 
quested  the  vendor  to  keep  them  for  him,  and  the  latter  changed  the  plioe 
of  deposit,  and  made  a  profit  by  so  keeping  them,  it  is  a  sufficient  (fe- 
ll very  (10)  ;  but  the  acquiring  a  profit  by  the  keep  and  change  of  place  of 
deposit  seems  essential.  (11) 

Where  a  joint  order  is  given  for  several  classes  of  goods,  the  acceptaoce 
of  one  class  is  part  acceptance  of  the  whole,  within  sect  !?•  of  the  Statute 
of  Frauds.  (12) 

But  if  goods  be  ordered  verbally,  the  delivery  of  them  to  a  carrier  b 
sufficient  to  bind  the  contract,  if  the  purchaser  have  been  in  the  habit  of 
receiving  goods  from  the  vendor  by  the  same  mode  of  conveyance.  (13) 


Purchaser 


time  of  the 
purchi 


Where  joint 
order  is  given 
for  seveitd 
classes  of 
goods,  the  ac- 
ceptance of  one 
class  operates 
as  an  accept- 
ance for  the 
whole. 


(9)  Hodgton  v.  Le  Bni^  I  Camp.i33. 

(10)  Elmore  v.  Stone,  1  TaunL  458. 

(11)  Carter  Y.  Touuttimt,  5  B,  &  A.  BSS. 
(18)  iSem^fe,  that  if  the  purchaser  of  goo^ 

haa  used  (in  the  (^nion  of  the  joiy)  not* 
of  them  than  was  necessary  Ibr  ezpaiDcnts. 


(1)  lOB.  &a446.. 

(2)  2  C.  &  J.  94.     2  Tyrw.  93. 
(S)  Himie  v.    WMtehouae,   7   East,   555, 

3  Smith,   628.      KUnitz   v.  Surry,    5  £sp. 
N.  P.  C.  267. 

(4)  Cooper  y.  EUton,  7  T.  R.  14. 

(5)  Per  Lord  Kenyon  in  ChapUn  ▼.  /2o-  that  does  not  amount  to  an  acceptance  with- 
ffer»,  1  East,  194.,  vide  etiam  SearU  v.Keevet,  in  the  statute.  Elliott  v.  Thomas,  3  M.  & 
2  Esp.  N.  P.  C  598.      Pickering  v.  Appleby,     W.  170. 

Com.  354.    Coit  v.  NetteniO,  2  P.Wms.  308.         The  defence,  that  there  was  no  suffidcM 

(6)  Per  Lord  Hardwicke,  1  Atk.  171.         contract  to  satisfy  the   SUtute  of  Fruids. 

(7)  ChapUn  v.  Rogers,  I  East,  192.  may  be  taken  under  the  general  issue.    Ibi^ 

(8)  1  W.  Black.  601.,  et  vide  per  Heath         (13)  HaH  v.  SatHey,  3  Camp.  528. 
J.  in  Elmore  v.  Stone,  1  Taunt.  459. 


AN  ACCKVT- 


AMCX. 
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A  party  to  whom  goodB  to  the  amount  of  10/.  and  upwards  are  delivered,  SfAT.29CAR.s. 
subject  to  approval  under  a  parol  order,  must  refuse  to  accept  them  within  a      °'  '  *' 
reasonable  time ;  if  he  do  not,  he  is  to  be  treated  as  having  accepted  them,  If  goods  be  not 
unless  the  goods  be  unfit  for  use,  in  which  case,  there  would  be  no  com-  IJ^^^Jble^** 
pliance  with  the  order.    Respecting  what  is  a  reasonable  time,  that  is  a  time,  the  re- 
question  for  the  consideration  of  the  jury.  (1)  tention  will 

**  The  Statute  of  Frauds  does  not  attach,  where  there  has  been  earnest,  or  acceptaDce. 
a  delivery  of  part  of  the  things  sold."  (2) 

And  where  it  is  agreed  that  ready  money  shall  be  paid  for  a  chattel,  and  What  is  not  a 
the  buyer  requests  the  vendor  to  keep  it  till  the  money  be  paid,  no  property  ^eli'«»7' 
passes  to  the  vendee  till  payment,  because  the  payment  of  the  price  wass  to 
be  an  act  concurrent  with  the  delivery  of  the  chattel,  and  no  property 
could  pass  till  such  price  was  paid,  and  till  then,  the  vendee  could  not 
exercise  any  act  of  ownership,  so  as  to  change  the  property,  which  conse- 
quently remains  in  the  vendor.  (3)  The  removal  of  goods  in  the  vendor's 
own  boat  to  another  warehouse  of  his  own,  or  his  agent  s,  on  a  stage  towards 
the  defendant's  residence,  by  the  direction  of  the  latter,  will  not  amount  to 
a  sufficient  delivery.  (4) 

Where  a  party  purchased  several  articles  in  a  ship  at  separate  prices,  and  What  is  mot 
some  were  severed  from  ihe  bulk  and  marked  by  him,  it  was  held,  that 
the  whole  purchase  was  an  entire  contract,  and  being  above  10^  was  within 
the  statute  and  no  sufficient  transfer  and  acceptance  to  bring  it  within 
the  exception  in  the  17th  clause ;  and  that,  to  satisfy  the  exception,  there 
must  be  an  actual  transfer  and  acceptance  of  the  goods,  or  part  thereof.  (5) 

Where  a  verbal  order  was  given  to  the  agent  of  the  vendor  for  goods,  which 
were  to  remain  in  the  possession  of  the  vendor  till  called  for,  and  the  i^ent 
measured  the  goods,  and  set  them  apart,  it  was  held,  that  there  was  no  ac- 
ceptance within  the  statute.  (6)  So,  abo,  where  a  merchant  in  London 
who  had  been  in  the  habit  of  sending  goods  to  B.  resident  in  the  country, 
and  of  delivering  them  to  a  wharfinger  in  London  to  be  forwarded  to  B.  by 
the  first  ship,  delivered'  goods  in  the  same  manner  to  the  wharfinger  to  be 
forwarded  in  the  usual  manner,  and  they  were  lost,  this  was  holden  not  to 
be  an  acceptance  by  the  buyer  within  the  act,  because  the  acceptance  not 
being  by  the  party  himself,  was  not  sufficient,  as  the  buyer  continued  to 
have  a  right  to  object  to  the  quantity  and  quality  (7) ;  but  it  seems,  the 
decision  would  have  been  otherwise,  if  the  carrier  had  been  of  the  defendant's 
nomination,  or  that  there  had  been  no  other.  (8) 

In  Mahberley  v.  Sheppard(9)f  where  the  defendant  employed  the  plaintiff 
to  construct  a  waggon,  and  while  the  vehicle  was  in  the  plaintiff's  yard  un- 
finished, procured  a  third  person  to  fix  on  the  iron  work  and  a  tilt : — It  was 
held,  that  this  did  not  constitute  an  acceptance,  because  the  plaintiff  retained 

(1)  Coleman  ▼.  Gibsony  1  M.  &  Rob.  168.  Bret,  1  Camp.  233.     Anderson  ▼.  Scott,  ibid. 

(8)  Per  Eyre  C.  J.  in  Searle  ▼.  Keevee,  2  235.  it. 

£ap*K.P.C.  598.  (6)  Howe  v.  Pabner,  3  B.  &  A.  321.,  et 

(3)  Tempest  ▼.  Fitzgerald,  3  B.  &  A.  680.  vide  Astey  ▼.  Emery,  4  M.  &  S.  262.    Ander- 

(4)  Aetey  v.  Emery,  4  M.  &  S.  262.  ton  v.  Hodgeon,  5  Price,  630. 

(5)  SaUky  v.  Parker,  2  B.  &  C.  37.      3  (7)  Hanwn  ▼.  Armitaye,  SB.  &  A, 557. 
D.  &  R.  220.      Thompton  ▼.  Maeeroni,  3  B.  (8)  Anderson  v.  Hodgson,  5  Price,  6S0 
&  C.  1.     4  D.  &  R.  619.     Price  v.  Lea,  I  B.  (9)  10  Bing.  99. 
&  C.  156.,  sed  vide  etiam  Hodgson  v.  Le 
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STAT.29CAft.2    iiu  lien  upon  the  waggon,  and  there  was  nothing  in  the  facts,  thaidenoled 


c.  s.  8. 17. 


any  intention  either  to  deliver  or  to  accept 


**  0»  GIVK 

SoMvnriNo  iir 

KARKZST  TO 

Biyo  THE  Bar- 
gain, OR  IK 

PART  PaY- 

To  constitute  a 
payment  as 
earnest,  there 
must  be  an 
actual  transfer 
or  delivery  of 
the  thing  or 
money  agreed 
to  be  given,  as 
earnest  or  part 
payment 


IV.  "  Or  give  something  in  earnest  to  bind  the  Bargain,  or  in  part 

Paymentf^* 

To  constitiite  a  payment  as  earnest,  there  must  be  an  actual  transferor 
delivery  of.  the  thing  or  money  agreed  to  be  given  as  earnest  or  pari  pay- 
ment ;  and  where  it  was  the  custom  in  Yorkshire  to  complete  bargains  bf 
striking  them  off  with  a  shilling,  although  no  money  was  actually  paid,  h 
was  held  not  to  be  a  valid  payment  under  the  Statute  of  Frauds,  thoogk 
it  was  sujfficient  according  to  the  local  usage  to  bind  the  purchase  (1);  bit 
the  delivery  of  a  bill  of  exchange,  or  promissory  note,  in  part  paymeot, 
would  take  a  case  out  of  the  statute. 

**  After  earnest  given,  the  vendor  cannot  sell  the  goods  to  another  witbost 
a  default  in  the  vendee ;  and  therefore,  if  the  vendee  does  not  come  mi 
pay  and  take  the  goods,  the  vendor  ought  to  go  and  request  him  ;  and  tkn 
if  he  does  not  come  and  pay,  and  take  away  the  goods  in  convenient  tine, 
the  agreement  is  dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other 
person."  {2) 


**  Or  that 

SOME  NOTX  ox 

Mkmoeavdum 

IN  WaiTING," 

Distinction 
between  the  4th 
and  17th  sec- 
tions. 

Terms  of  agree- 
ment can  be 
inferred  from 
distinct  writ- 
ings. 


Quantity  of 
goods  specified, 
but  not  the 
price  to  be 
paid. 

Letters  must 
be  taken  in 
their  entirety. 


V.  "  Or  that  some  Note  or  Memorandum  in  Writing,''^ 

The  only  difference  between  this  and  the  fourth  section  is,  that  by  tbe 
fourth  the  niemorandum  of  the  agreement  is  to  be  in  writing,  and  signed 
by  the  party  (o  be  charged,  or  by  some  person  authorised  by  him ;  here  tbe 
memorandum  of  the  bargain  is  to  be  in  writing,  signed  by  the  parties  to  be 
charged,  or  their  authorised  agents.  (3) 

It  is  sufficient^  if  the  terms  of  the  agreement  can  be  collected  or  fsiiij 
inferred  from  sevend  distinct  writings  having  reference  to  the  same  agree* 
ment,  and  from  subsequent  letters,  whereby  the  transaction  is  admitted  (4) 

A  bill  of  parcels,  in  which  the  vendor  s  name  is  printed,  may  be  connected 
with  a  subsequent  letter  written  and  signed  by  the  vendor  to  the  vendee  (5); 
so  an  order  for  goods,  written  and  signed  by  the  vendor  in  a  book  of  tbe 
vendee's,  but  not  naming  the  latter,  may  be  connected  with  a  letter  written 
by  the  vendor  to  his  agent,  mentioning  the  name  of  the  vendee.  (6) 

If  the  memorandnm  specify  the  quantity  of  goods  purchased,  and  tbe 
rate  of  payment,  that  will  suffice,  —  a  positive  specification  of  the  price  to 
be  paid,  need  not  be  inserted.  (7) 

<'  The  plaintiff  cannot  avail  himself  of  a  letter  as  evidence  of  the  contnct 
for  one  purpose  to  bind  the  defendant  within  the  statute,  and  renounce  it 
for  another  purpose,  but  he  must  take  it  altogether."  (8) 


(1)  Bhnkintop  v.  Clayton,  7  Taunt.  597. 

(2)  Per  Holt  C.  J.  in  Langfort  v.  TUer 
(AdminUtratrix  of),  1  Salk.  213.  Knight 
V.  Hopper,  Skin.  647.      Bull.  N.  P.  50.  (a.) 

(3)  Ante,  1962. 

(4)  Jacksonv. Imdc,  I  Bing.9.  7 Moore,2]  9. 


(5)  Saundenon  ▼.  Jaehon,  2  B.  &  P.  SSS- 

(6)  AUen  v.  Sennet,  3  Taunt  169. 

(7)  Egerton  v.  Mathew*,  6  East,  S07. 

(8)  Per  Lord  Ellenborough  in  Confirm • 
Smith,  15  ibid.  103. 
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If  a  broker^  employed  both  by  seller  and  buyer,  negotiate  a  sale,  but  by  SrAT.29CAR.2 
mistake  delivers  to  the  several  parties  sale  notes  differently  describing  the      ^'^'  *•  '^' 
goods,  no  contract  arises ;  because  *'  a  contract  must  be  perfect  in  order  to 
be  binding,  that  is,  there  must  be  a  contract  on  the  one  side  to  sell,  and 
on  the  other  side  to  accept,  one  and  the  same  thing."  (1) 

A  letter,  from  the  terms  of  which,  the  exact  quantity  of  goods  said  to  be  What  is  hot  a 

contracted  for,  can  be  ascertained  by  subsequent  measurement,  but  from  sufficibnt 

'  iViEJlORAllDDM. 

^which  it  cannot  be  ascertained,  that  the  goods  to  be  measured  are  the  spe*  y^^^^  ^l, 

cific  goods  contracted  for,  is  not  a  sufficient  note  or  memorandum  in  cific  goods 

wriUng  within  the  Statute  of  Frauds.  (2)  eontracted  for 

A  buyer  of  goods  requested  D.  the  agent  of  the  seller,  to  write  a  note  of  ^     ^  ©f  **-' 

the  contract  in  the  buyer's  book ;  D.  did  so,  and  signed  the  note  with  his  dor  writing  the 

own  name  :-^It  was  held,  that  such  note  was  not  a  sufficient  note  under  n«neofthe 
the  Statute  of  Frauds,  to  bind  the  buyer.  (3) 

A  memorandum  of  sale  of  goods  in  the  vendor's  book,  signed  by  the  Vendee  signing 

sendee  in  initials,  the  vendor's  name  not  appearing  in  a  book,  is  not  a  suffi-  ^^  !f '^'^!^^1, 

cient  note  in  writing  to  satisfy  the  Statute  of  Frauds ;  nor  will  the  defect  be  but  whose 

cured  by  a  letter  from  the  vendee,  in  which  the  vendor's  name  does  appear,  n*™«  <li<l  not 
unless  the  letter  clearly  refers  to  the  memorandum.  (4)  ^^^^^ 


VI.  **Ofihe  said  Bargain  be  made  and  signed  by  the  Parties  to  be  charged  "  Or  the  said 

by  such  Contract;'  Bargain  be 

^  '  MADE  AND 

It  has  been  held  that  the  word  "  bargain,"  as  used  in  this  clause,  does  p^„,^  ^o ", 
not  render  so  strict  a  statement  of  the  constituent  and  essential  members  cmarobd  by 
of  the  contract  necessary,  as  the  word  "  agreement "  does  under  the  fourth  *"^"  Vr"' 
section :  a  memorandum  is  sufficient  to  bind  the  defendant  as  the  vendee^  Construction  of 
although  it  does  not  express  the  consideration  for  the  promise  (5)  except  the  word 
by  implication  from  the  promise  itself;  but  the  note  must  express  the  names  "bargain.** 
of  both  the  contracting  parties  and  the  price  (6);  and  therefore  a  note, 
signed  by  the  vendor  of  goods,  but  not  mentioning  the  buyer's  name,  is 
insufficient.  (|7) 

It  has  been  urged,  that  *'  contracts  might  subsist,  which,  by  reason  of 
the  Statute  of  Frauds^  could  be  enforced  by  one  party,  although  they  could 
not  be  enforced  by  the  other  party ;  but  the  Statute  of  Frauds,  in  that 
respect,  threw  a  difficulty  in  the  way  of  the  evidence ;  the  objection  did  not 
interfere  with  the  substance  of  the  contract,  and  it  was  the  negligence  of 
the  other  party,  that  he  did  not  take  care  to  obtain  and  preserve  admissible 
evidence,  to  enable  himself  also  to  enforce  it."  (8) 

With  respect  to  the  signature,  the  same  construction  has  been  put  upon 
this  section  as  the  fourth. 

A  bill  of  parcels,  in  which  the  vendor's  name  is  printed,  is,  it  seems,  a  Name  printed. 


(1)  Per  cur.  in  Thornton  y.  Ktmp»t«r,  5        (5)  Egerton,  v.  MatUw,  6  East,  307. 
Taunt.  786.  (6)  Elmore  v.  KingnoU,  5  B.  &  C.  583. 

(2)  CkLrmU  v.  CoweU^    1  Jebb  &  Symei  Kain  v.  OU^  2  ibid.  627.     Jaekson  v.  Lowt, 
(Irish),  43.  1  Bing.  9. 

(3)  Graham  ▼.  AficMon,  5  Bing.  N.  C.  603.         (7)  Champion  v.  Prtanmer,  1  N.  R.  252. 

(4)  Jacob  V.  Kirk,  2  M.  &  Rob.  221.  (8)  Pbr  eur.  5  Taunt.  788. 
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Stat.  29  Cab.  8. 

C.S.  I.  17. 


Place  of  ngna- 
tiire  imina- 
terUl. 

Judgment  of 
Lord  Abinger 
in  Joknmm  ▼. 
Dodgwn. 


suflicieiit  making  or  signing  to  bind  the  vendor  (1 ),  as  a  signing  bj  him.  B«t, 
at  all  events,  a  letter  subsequently  written  to  the  vendee,  adimtting  m  ooa- 
tract,  maj  be  connected  with  the  bill  of  parcels,  to  take  the  case  oet  of  tfe 
statute.  (2)  So  in  Schneider  v.  NarrU  (d),  where  the  name  of  the  Tcodor 
(the  defendant)  in  the  bill  of  parcels  was  printed,  but  the  defendsoit  had 
written  the  vendee's  name  upon  it,  it  was  held  to  be  a  suffident  sigiBatiiri&. 

An  agreement,  b^^ning  "  I,  A.  B.,  agree  to  sell,'*  although  not 
wise  signed,  is  sufficient  to  bind  the  vendor.  (4)  So  likewise  in 
son  v..  Dodgtcn  (5)  LKMd  Abinger  observed,  "  The  Statute  of  Fiands 
requires,  that  there  should  be  a  note  or  memorandum  of  the  contmct  in 
writing,  signed  by  the  party  to  be  charged.  And  the  cases  have  dedded^ 
that,  although  the  signature  be  in  the  beginning  or  middle  of  the  inslra- 
ment,  it  is  as  binding  as  if  at  the  foot  of  it,  the  question  being  always  open 
to  the  jury,  whether  the  party  not  having  signed  it  regularly  at  the  fbol^ 
meant  to  be  bound  by  it  as  it  stpod,  or  whether  it  was  left  so  nnawgiifd, 
because  he  refused  to  complete  it.  But  when  it  is  ascertained,  that  he 
meant  to  be  bound  by  it  as  a  complete  contract,  the  statute  is  satisfied, 
there  being  a  note  in  writing  shewing  the  terms  of  the  contract^  and  recog- 
nised by  him." 

It  is  sufficient  if  the  memorandum  be  signed  by  the  defendant,  the  vendor, 
though  it  was  not  signed  by  the  plaintiff,  tiie  vendee,  and  although  it  conU 
not  have  been  enforced  against  the  latter.  (6) 


VII.  "  Or  their  Agents  thereunto  lawfuUy  aiUhovisedU* 


**  Ob  TRKIll 
AOBHTS  TUBRX 


A  broker  is  an  agent  for  both  parties,  and  need  not  be  constituted  by 
uMTo  LAW-  writing,  and  they  are  bound  by  the  entry  of  the  contract,  which  he  makes 
roLLT  AUTBOB-  lu  his  book,  and  of  which  the  bought  and  sold  notes  are  copies.  (7) 


I8BD.' 


In  the  case  of  sales  by  auction  (8),  it  seems  to  be  now  settled,  that  the 
auctioneer  is  an  agent  lawfully  authorised  by  the  buyer  to  sign  a  contract 
for  him  (9),  though  it  is  otherwise,  where  the  auctioneer  himself  brings  the 
action.  (10) 

Where  both  the  parties  had  agreed  that  A.  B.,  a  broker,  should  manage 
a  sale  between  them,  for  which  they  were  in  treaty,  and  the  vendee  some 
days  after  informed  A.  B.,  that  he  had  made  the  bargain,  and  desired  him 
to  put  down  the  terms,  which  A.  B.  accordingly  did,  and  then  sent  a  sak 
note  to  the  vendor,  and  the  vendee  did  not  return  the  note,  but  in  a  con- 
versation with  A.  B.  some  days  afterwards,  regretted  that  she  had  sold  die 
goods :  —  It  was  held,  to  be  evidence  to  the  jury  of  authority  from  the 


(1 )  Saundenon  ▼.  Jaeluan,  2  B.  &  P.  2S8. 
In  Gwry  v.  Pkync  (5  B.  &  C.  2S4.)  it  was 
held,  that  ao  indorsement  upon  a  bill  of 
exchange  in  pencil  was  suflScient ;  and  there 
seems  no  reason,  why  it  should  not  be  a  valid 
signature  under  the  statute. 

(2)  Saunder90H  ▼.  Jackaon,  2  B.  &  P.  238. 
recog.  in  Dobdly,  Huiehinwont  3  A.  &  £.  372. 
Schneider  v.  NwrUy  2  M.  &  S.  286. 

(3)  2M.&S.286. 

(4)  Knigki  V.  Croek^rd,  1  Esp.  N,  P.  C. 

i  ItvJ. 


(5)  2  M.  &  W.  G59. 

(6)  AOm  ▼.  Baaut^  3  Taunt  169. 

(7)  Heymam  v.  Neah,  2  Camp.  387. 
Rudter  v.  Cammeyer,  1  Esp.  N.  P.  C  lOS. 
Gcom  y.  4fiah,  6  B.  &C117. 

(8)  Vide  mUi,  493.  tit.  Auctiok. 

(9)  EmmeraoH  ▼.  Hedia,  2  Taunt  38. 
Hinde  v.  Whitehouie,  ?  East,  558.  £&m«  ▼. 
McHvot,  1  Hen.  Black.  599. 

(10)  Far^frothery,Simmtma,5B,kA.^X 


FRAUDS,  STATUTE  OF.  1995 

vendor  to  A.B.  (1)    But  although  the  owner  has  authorised  a  broker  to   Stat.29Caiu2. 
sell,  and  the  latter  has  made  a  verbal  contract  with  the  vendee,  the  owner        ' 
laaj  revoke  his  authority  to  the  broker,  at  any  time  before  the  sale  note  is 
made  out.  (2) 

Where  the  defendant  purchased  certain  leasehold  premises  at  an  auction, 
and  signed  a  memorandum  of  the  purchase  on  the  back  of  a  paper  containing 
the  particular  of  the  premises,  the  name  of  the  owner,  and  the  conditions 
of  sale :  —  It  was  held,  that  the  defendant  was  bound  by  his  contract,  not- 
withstanding it  was  not  signed  by  the  vendor.  (3) 

Where  A.  and  B.  being  jointly  interested  in  a  quantity  of  oil,  A.  entered 
into  a  contract  for  the  sale  of  it,  without  the  authority  or  knowledge  of  B., 
who,  upon  receiving  information  of  the  circumstances,  refused  to  be  bound 
by  it,  but  afterwards  assented  by  parol,  and  samples  were  delivered  to  the 
▼endee :  — It  was  holden,  in  an  action  against  the  vendees,  that  B/s  subse- 
quent ratification  of  the  contract  rendered  it  binding.  (4) 

Where  the  agent  of  the  vendor  wro,te  the  note  in  the  vendor's  order- 
book,  in  the  presence  of  the  vendee,  although  he  afterwards,  at  the  desire 
of  the  vendee,  the  defendant,  read  it  over  to  him :  —  It  was  held,  that  the 
signature  was  not  sufficient  (5)  ;  and  it  has  been  held,  that  one  of  the  con- 
tracting parties  could  not  be  considered  as  the  agent  for  the  other,  although 
the  other  overlooked  him,  and  gave  him  directions  as  to  the  terms.  (6) 

Where  a  buyer  of  goods  requested  D.,  the  agent  of  the  seller,  to  write  a 
note  of  the  contract  in  the  buyer^s  book ;  D.  did  so,  and  signed  the  note 
with  his  own  name :  —  It  was  holden  in  Graham  v.  Muss<m  (7),  that  such  Judgments  of 
note  was  not  a  sufficient  note  under  the  Statute  of  Frauds,  to  bind  the  buyers,  eoUman'and 
Mr.  Justice  Coltman  observing,  "  It  is  not  desirable  to  relax  the  provisions  of  Mr.  Justioe 
the  Statute  of  Frauds.  I  am  not  prepared  to  say,  that  if  Dyson  had  been  the  Ewkine  in  Cm. 
clerk  of  Museon,  his  signing  his  own  name  would  have  been  a  sufficient 
memorandum  of  the  bargain  to  satisfy  the  statute ;  but  Dyson  is  not  the 
agent  of  Musson  in  any  respect ;  and  though  if  he  had  signed  the  name  of 
Musson,  at  Musson*s  request,  ■  the  case  might  have  fallen  within  the  au« 
tfaority  of  Bird  v.  Boulter  (8),  yet  here,  when  he  signs  his  own  name,  he 
thereby  only  binds  his  employer  North :" — anc^Mr.  Justice  Erskine  likewise 
stated  —  *'  It  b  contended  on  behalf  of  the  plaintiffs,  that  Dyson  would  be 
himself  liable  on  this  contract,  and  would  not  be  permitted  to  discharge 
himself  by  parol  testimony ;  but  that  he  might  charge  his  principal  by 
shewing^  that  he  signed  as  agent,  and  that  the  cases  shew  it  is  enough  if  the 
agent's  name  appear  on  the  contract.     That  brings  us  to  the  question, 
whether  Dyson  was  the  agent  of  Musson ;  but  there  is  no  evidence  of  his 
having  ever  been  appointed  such  agent;  and  therefore  we  give  judgment  for 
the  defendant." 

If  a  written  contract  for  sale  of  goods  purport  to  be  made  between  A. 
the  seller  and  B.  the  buyer,  and  it  be  on  B.*s  part  made  by  him  only  as 
agent  for  C,  parol  evidence  respecting  such  sale  will  not  be  excluded  by 
the  Statute  of  Frauds.  (9) 

(1)  Chapman  v.  Partridge,  5  Esp.  N.F.C.  (5)  Cooper  ▼.  Smith,  15  East,  lOS. 

2S6.  (fi)   Wright  ▼.  DoMnah,  2  Camp.  208. 

<2)  Farmer  v.  RobintaH,2  Camp.  839.  n.  (7)  5  Bing.  N.  C.  608. 

(8)  Lagthoarpv, Bryant,  2 Bing.  N. C.785.  (8)  4  B.  &  Ad.  448. 

(4)  Soame*  v.  Spencer,  1  D.  &  R.  32.  (9)   WUeon  v.  Hart,  7  Taunt  295. 
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"ErwtcT  or 

PAEOL  £▼!- 
]>ENCK  UPON 
WKITTKN  COK- 
TBACTS  UNDBE 

THK  Statute 
or  Frauds. 


Judgment  of 
Lord  Hard- 
wicke  in  Partem 
riche  V.  Powlet. 

Judgment  of 
Lord  Denman 
in  GotM  ▼.  Nil* 
If aU  (Lord). 


SUtute  of 
Frauds  does 
not  require 
that  all  con- 
tracts concern- 
ing lands  shall 
be  in  writing. 

Written  eon- 
tract  concern- 
ing lands  may 
be  abandoned 
by  an  agree- 
ment nut  in 
writing. 


6.  Effect  of  parol  Evidence  upon  written  Contracts  undkb 

THE  Statute  of  Frauds.  (1) 

JnGass  v.  Nugent  (Lard)  (2)  Lord  Denman  stated,  "We  think  the  object 
of  the  Statute  of  Frauds  was  to  exclude  all  oral  evidence  as  to  contracts 
for  the  sale  of  lands,  and  that  any  contract  which  is  sought  to  be  enforced 
must  be  proved  by  writing  only." 

In  Parteriche  y.Powlet(S)  Lord  Hardwicke  said,  "  To  add  any  thing  to 
an  agreement  in  writing,  by  admitting  parol  evidence,  which  would  affect 
laud,  is  not  only  contrary  to  the  Statute  of  Frauds  and  Perjuries,  but  to 
the  rule  of  common  law  before  that  statute  was  in  being." 

In  Go9S  V.  Nugent  (Lord)  (4)  Lord  Denman  observed,  "  By  the  general 
rules  of  the  common  law,  if  there  be  a  contract  which  has  been  redaced 
into  writing,  verbal  evidence  is  not  allowed  to  be  given  of  what  passed 
between  the  parties,  either  before  the  written  instrument  was   made,  or 
during  the  time  that  it  was  in  a  state  of  preparation,  so  as  to  add  to  or 
subtract  from,  or  in  any  manner  to  vary  or  qualify  the  written  contract; 
but  after  the  agreement  has  been  reduced  into  writing,  it  is  competent  to 
the  parties,  at  any  time  before  breach  of  it,  by  a  new  contract  not  is 
writing,  either  altogether  to  wave,  dissolve,  or  annul  the  former  agreement 
or  in  any  manner  to  add  to,  or  subtract  from,  or  vary  or  qualify  the  terms 
of  it,  and  thus  to  make  a  new  contract,  which  is  to  be  proved,  partly  by 
the  written  agreement,  and  partly  by  the  subsequent  verbal  terms  engrafted 
upon  what  will  be  thus  left  of  the  written  agreement."   **  It  is  to  be  observed, 
that  the  statute  does  not  say  in  distinct  terms,  that  all  contracts  or  agree* 
ments  concerning  the  sale  of  lands  shall  be  in  writing ;  all  that  it  enacts  is, 
that  no  action  shall  be  brought  unless  they  are  in  writing.     And  as  there 
is  no  clause  in  the  act  which  requires  the  dissolution  of  such  contracts  to  be 
in  writing,  it  should  rather  seem,  that  a  written  contract  concerning  the 
sale  of  lands  may  still  be  waved  and  abandoned  by  a  new  agreement  not  id 
writing,  and  so  as  to  prevent  either  party  from  recovering  on  the  contract 
which  was  in  writing.     It  is  not,  however,  necessary  to  give  an  opinion 
upon  that  point,  as  this  is  not  a  waver  and  abandonment  of  the  whole 
written  agreement,  but  only  a  part  of  it ;  and  the  question  is»  What  is  the 
effect  of  that? '-(5) 


(1)   Videanti,  1498.  tit.  Etidemcx. 
(S)  5  B.  &  Ad.  66. 

(3)  2  Atk.  384. 

(4)  5  B.  &  Ad.  64. 

(5)  Plausible  arguments,  and  some  strong 
authorities,  may  certainly  be  urged  to  show 
that  such  agreement  in  writing  cannot  be 
so  waved  by  parol.  In  the  first  place,  the 
original  agreement  is  valid  only  by  being  in 
writing ;  the  Statute  of  Frauds  is  to  receive 
a  liberal  construction  on  the  principle  laid 
down  in  T^ine^s  case  (3  Co.  80.);  and  the 
maxim.  Nihil  tarn  convenient  est  naturalieeqvi- 
ttUi,  qtiam  unum  quodque  distolvi  eodem  liga" 
mine  quo  ligattan  estt  seems  to  be  applicable. 
The  Ugamen  here  is  the  agreemetU  in  tcriiinff. 


which,  if  it  bad  been  by  parol,  would  in  kw 
have  been  no  binding  agreement  at  mUL  Id 
conformity  with  this  view,  it  is  laid  down  by 
Lord  Chancellor  Hardwicke  in  Bdi  v. 
Howard  (9  Mod.  302.),  "  It  b  certain  that 
an  interest  in  land  cannot  be  puted  with  or 
waved  by  naked  parol  without  writing  ;  yet 
articles  may  be  so  far  waved,  that  if  the 
party  come  Into  this  court  to  have  a  specific 
execution  of  them,  such  parol  warer  will  re- 
but the  equity  which  the  party  before  had, 
and  prevent  this  court  ir6m  execntiog  then 
specifically."  It  is  fully  settled  (iVrcev. 
Dyer,  17  Ves.  356.  363.  Robinaon  v.  P^ 
3  Russ.  114.  119.  Coles  v.  TVteoAk^  9 
Vea.  234.  249.  (a.))  that  such  parol  waicr 
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In  Goss  V.  Nugent{\)  it  appeared,  that,  by  an  agreement  in  writing,  the  ^^'l  Evi- 
plaintiff  contracted  to  sell  the  defendant  several  lots  of  land  for  the  sum  of  ^.y^,  ^^^ 
450/.,  and  to  make  a  good  title  to  them ;  and  80/.  was  paid  to  him  as  a  writiim  Com. 
deposit.   It  was  afterwards  discovered,  that,  as  to  one  of  the  lots,  a  good  title  'he^Statotk* 
could  not  be  made ;  and  it  was  then  subsequenUj  agreed  by  the  defendant,  of  Feauos. 
that  he  would  wave  the  necessity  of  a  good  title  being  made  as  to  that  lot ; 
and  the  plaintiff  afterwards  delivered  possession  of  the  whole  of  the  lots  to 
the  defendant,  which  he  accepted,  but  ultimately  refused  to  pay  the  remain* 
der  of  the  purchase  money,  and  relied  on  the  objection  to  the  title.    Lord  Judgment  of 
Denman  obsecved,  «  But  in  the  present  case,  the  written  contract  is  not  ^'JyJ^*"*^?*- 
that  which  is  sought  to  be  enforced ;  it  is  a  new  contract  which  the  parties  gent  {Lord), 
have  entered  into ;  and  that  new  contract  is  to  be  proved,  partly  by  the 
former  written  agreement,  and  partly  by  the  new  verbal  agreement.    The 
present  contract,  therefore,  is  not  a  contract  entirely  in  writing;  and  as 
to  the  title  being  collateral  to  the  land,  the  title  appears  to  us  to  be  a  most 
essential  part  of  the  contract ;  for,  if  there  be  not  a  good  title,  the  land  may, 
in  some  instances,  better  not  be  conveyed  at  all :  but  our  opinion  is  not 
formed  upon  the  stipulation  about  the  title  being  an  essential  part  of  the 
agreement,  but  upon   the  general  effect  and  meaning  of  the  Statute  of 
Frauds,"  and  that  the  contract  now  brought  forward  by  the  plauitiff,  is  not 
wholly  a  contract  in  writing. 

*^  We  do  not  say  that  verbal  evidence  may  not  be  given  of  customs  and 
usages  applicable  to  the  subject-matter  of  the  written  contract  where  the 
contract  is  silent ;  that  has  been  done  in  a  great  variety  of  instances. 

<^  Whether  the  plaintiff  may  not  have  relief  in  a  court  of  equity,  we  give 
no  opinion  ;  it  would  be  for  the  court  to  decide  upon  the  case  which  should 
be  brought  before  them.  There  have,  however,  been  some  cases  at  law  on 
contracts  within  the  Statute  of  Frauds  where  verbal  evidence  has  been 
allowed.  (2)  These  were  cases,  where  the  time  for  the  performance  of  the 
contract  had  been  enlarged  by  a  verbal  agreement,  and  they  were  decided 
on  the  ground,  that  the  original  contract  continued,  and  that  it  was  only  a 
substitution  of  different  days  of  performance.  It  is  not  necessary  to  say, 
whether  these  cases  were  rightly  decided ;  if  they  were  so,  still  the  present 
is  a  different  case ;  for  here,  without  doubt,  the  terms  of  the  original  contract 
were  varied." 

In  Harvey  v.  Grabham  (3)  there  was  a  written  agrement,  that  the  plaintiff 
should  grant  a  lease  to  the  defendants,  and  the  defendants  should  take 
certain  quantities  of  straw  and  other  things  at  a  valuation,  to  be  made  by 
persons  named  respectively  by  plaintiffs  and  defendants,  or  their  umpire,  in 
the  usual  way ;  and  the  defendants  entered  under  the  agreement,  and  took 
possession  of  the  straw,  he  A  parol  agreement  was  afterwards  entered 
into,  that  the  valuation  should  be  made  by  one  D.  The  defence  set  up  to 
an  action  to  recover  the  amount  of  D.'s  valuation  was,  that  no  valuation 


is  an  answer  to  a  bill  for  the  specific  per-  (1)  5  B.  &  Ad.  65 » 

fbrxnance  of  a  contract ;   but  even  in  this  (2)   WiarreH  v.  Siagp,  cit.  in  LUtier  v.  Hol» 

case,  the  defence  must  be  established  with  land,  3  T.  R.  591.      Tkreth  ▼.  Rake,  1  Esp. 

the  greatest  clearness  and  precision,  **  and  N.  P.  C.  53.     Cuffv,  Penn,  1  M.  &  S.  21. 

the  parties  must  be  placed  in  the  same  situ-  (3)  5  A.  &  £.  61 

ation  in  which  they  stood  before  the  contract 

-wsffi  entered  into. "   Chitty  on  Contract  s,  1 1 3. 
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had  been  made  pursuant  to  the  original  agreement : — It  was  holden  on  de- 
murrer, that,  although  the  part  of  the  written  agreement  which  was  Taried 
hj  parol  might  have  been  good  of  itself  without  writing,  by  reaaoo  of  the 
acceptance  of  the  straw,  &c«  yet  it  was  not  competent  to  the  parties,  by 
agreement  not  in  writing,  to  separate  into  two  parts  the  sobject-matteis  el 
the  original  agreement  and  to  substitute  a  new  agreement,  not  in  writing, 
as  to  the  straw,  &e. ;  and  judgment  was  given  for  the  defendants ;  Lord 
Denman  observing,  **  The  original  agreement  was  in  writing,  and  neces- 
sarily so,  for  it  related  to  an  interest  in  lands,  and  being  an  entire  agree- 
ment, the  whole  was  necessarily  in  writing.  (1)  Now  assuming  that  it 
was  competent  to  the  parties  to  wave  and  abandon  the  whole  of  the 
first  agreement  by  a  subsequent  agreement  not  in  writing,  which  is  how- 
ever doubted  in  Gou  v.  Nugent  (Lard)  (2),  yet  here,  as  in  that  case;,  the 
parties  have  not  waved  and  abandoned  the  whole;  for  it  appears  by 
the  declaration,  that  the  lease  is  not  yet  granted,  that  the  ordinal 
agreement  to  grant  it  is  still  subsisting,  and  the  plaintiff  avers  his  readi- 
ness to  grant  it  under  that  agreement.  What  has  been  done  is  a  waver 
and  abandonment  of  part  only ;  and,  if  that  part  had  of  its^  required 
writing  within  the  Statute  of  Frauds,  the  cases  of  Ooss  v.  Nuffeni  (Lard){S) 
and  Falmouth  (Earl  of)  y,Thoma$  (4),  are  express  authorides  to  shew  that 
the  waver  would  not  be  binding.**  *<  We  think  that  the  agreement,  being 
entire  in  the  first  instance,  must  so  continue,  and  that  it  cannot  be  separated 
or  altered  otherwise  than  by  writing." 

In  Stowell  V.  Robinton  (5)  it  was  held,  that  the  day  for  the  completioa 
of  the  purchase  of  an  interest  in  land  inserted  in  a  written  contract^  cannot 
be  waved  by  oral  agreement,  and  another  day  substituted  in  its  place,  .Chief 
Justice  Tindal  stating,  *<  This  is  an  agreement  for  the  sale  of  land,  npon 
which  by  the  Statute  of  Frauds  (sect  4k)  no  action  can  be  brought  <  ualeBsit 
is  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  his  agent 
thereunto  lawfully  authorised.'  Now  we  cannot  get  over  the  difficulty 
which  has  been  preased  upon  us,  that  to  allow  the  substitution  of  a  new 
stipulation  as  to  the  time  of  completing  the  contract  by  reason  of  a  subse- 
quent parol  agreement  between  the  parties  to  that  effect,  in  lieu  of  a  stipn- 
lation  as  to  time  contained  in  the  written  agreement  signed  by  the  parties, 
is  virtually  and  substantially  to  allow  an  action  to  be  brought  on  an  agree* 
ment  relating  to  the  sale  of  land  partly  in  writing  signed  by  the  parties, 
and  partly  not  in  writing  but  by  parol  only,  and  amounts  to  a  contravenlioB 
of  the  Statute  of  Frauds.  Such  was  the  opinion  expressed  by  the  Lord 
Chancellor  Hardwicke  in  Partericke  v.  Powlet(6)9  and  of  Sir  W.  Grant, 
Master  of  the  Rolls,  in  Price  v.  D^^er.  (7)  And  we  think  the  reascming 
upon  which  the  judgment  of  the  court  of  King's  Bench  proceeds  in  Goat  v. 
Nugent  (Lord)  (8)  goes  directly  to  the  point,  that  the  evidence  now  under 
discussion  is  inadmissible." 

In  Stead  v.  Dawber  (9),  which  was  an  action  to  recover  damages  for  the 
non  delivery  of  a  cargo  of  bones.  Lord  Denman  stated,  that  it  appeared  ^  By 


(1)  CfuUer  V.  Beckett^  7  T.  R.  201. 

(2)  Ibid.     5B.&Ad.  58. 

(3)  Ibid. 

(4)  1  C.  &  M.  89.     3  Tyrw.  26. 

(5)  S  Bing.  N.  C.  928. 


(6)  2  Atk.  383. 

(7)  17  Veaw  356. 

(8)  5  B.  ft  Ad.  58. 

(9)  10  A.  &  E.  63.  oremiliog  C^  r. 
FtnUf  I  M.  &  a  21. 
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the  sold  note  they  were  to  be  shipped  on  the  20th  to  the  22d  of  May,  and  Epfxct  or 
to  be  paid  for  by  an  acceptance  at  three  months  from  the  delivery.    The  ^'^^^^^^ 
^d  happened  on  a  Sunday ;  and  a  conversation  taking  place  between  the  wrirxit  Cow- 
defendant  and  the  plaintiff's  agent  respecting  this,  upon  the  suggestion  of  '*^™  inn>x» 
the  defendant,  the  Monday  or  Tuesday  immediately  following  were  substi-  ^^  Feaum. 

tuted  as  the  days  of  delivery.    The  agent  who  proved  this,  also  stated*  that  

the  time  for  giving  the  acceptance  would,  in  consequence,  be  also  proper-  Lo^f^^^ 
tionably  enlarged.    The  main  question  at  the  trial  and  before  us  was,  mSH»ady, 
IVhether  this  enlargement  of  the  time  was  an  alteration  of  the  contract,  or  ^^^"^^ 
only  a  dispensation  with  its  performance  as  to  time  ?   The  declaration,  after 
setting  out  the  original  contract,  stated  that  the  plaintiff,  at  the  special 
instance  of  the  defendants,  gave  them  time  for  the  delivery  to  the  24th  of 
May,  and  averred  a  demand  on  the  24th.    The  fourth  plea  alleged,  that  this 
giving  time  was  parcel  of  a  contract  within  the  Statute  of  Frauds ;  that 
there  was  no  acceptance  wholly  or  in  part,  or  any  earnest,  or  part  payment; 
and  that  there  was  no  note  or  memorandum  in  writing  of  it ;  and  the  repli- 
cation traversed  its  being  parcel  of  the  contract 

'*  The  principles  on  which  this  case  must  be  decided  are  clear  and  admitted. 
The  contract  is  a  contract  within  the  Statute  of  Frauds,  and  cannot  be 
proved,  as  to  any  essential  parcel  of  it,  by  merely  oral  testimony ;  for  to 
allow  such  a  contract  to  be  proved,  partly  by  writing  and  partly  by  oral  tes- 
timony, would  let  in  all  the  mischiefs,  which  it  was  the  object  of  the  statute 
to  exclude. 

'<  It  was  urged  by  the  plaintiff's  counsel,  that  the  defendant's  argument 
reduced  him  to  an  inconsistency ;  that  he  alleged,  on  the  one  hand,  an 
alteration  of  the  contract  by  parol,  and  yet^  on  the  other,  asserted  that 
such  alteration  by  parol  could  not  be  made.  But  this  is,  in  truth,  to  con- 
found the  contract  with  the  remedy  upon  it  Independently  of  the  statute, 
there  is  nothing  to  prevent  the  total  waver,  or  the  partial  alteration,  of  a 
written  contract  not  under  seal  by  parol  agreement ;  and,  in  contemplation 
of  law,  such  a  contract  so  altered  subsists  between  these  parties ;  but  ihe 
statute  intervenes;  and,  in  the  case  of  such  a  contract,  takes  away  the 
remedy  by  action." 

In  Marshall  v.  Lynn  (1 )  it  was  holden,  that  the  terms  of  a  written  contract  A  written 
for  the  sale  of  goods,  falUng  within  the  operation  of  the  Statute  of  Frauds  Jg^d^l^ 
cannot  be  varied  or  altered  by  parol ;  and  where  a  contract  for  the  bargain  goods  at  a 
and  sale  of  goods  is  made,  stating  a  time  for  the  delivery  of  them,  an  agree-  'P^'fi^^^time, 
ment  to  substitute  another  day  for  that  purpose  must,  in  order  to  be  valid,  altered  by  a 
be  in  writing ;  Mr.  Baron  Parke  observing,  "  The  decision  inGois  v.  Nugent  P*«>1  agree- 
(^Lord)  (2),  the  principle  of  which  I  have  no  doubt  is  perfectly  correct,  has  '"^ 
clearly  established,  with  respect  to  the  case  of  a  contract  relating  to  the  ^^«™ent  of 
sale  of  an  interest  in  lands,  that  if  the  original  written  contract  be  varied,  Parke  in  Mar- 
and  a  new  contract,  as  to  any  of  its  terms,  substituted  in  the  place  of  it,  '^^  ^<  ^y^' 
that  new  contract  cannot  be  enforced  in  law,  unless  it  also  be  in  writing. 

**  The  question  b,  Whether  the  same  reasoning  does  not  apply  to  a  contract 
for  the  sale  of  goods  under  the  17th  section  ?  It  appears  to  me  that  no  dis- 
tinction can  be  made ;  and  I  must  also  observe,  that  it  seems  to  me  to  be 
unnecessary  to  inquire,  what  are  the  essential  parts  of  the  contract,  and  what 

(1)  6  M.  &  W.  109.  overruling  Cuff  v.  Penn,  1  M.  &  a  SI.  (2)  5  B.  &  Ad.  58. 
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not ;  and  that  every  part  of  the  contract,  in  regard  to  which  the  parties  ue 
stipulating,  must  be  taken  to  be  material ;  and  perhaps,  tiierefore,  the  kto 
part  of  the  judgment  in  Stead  v.  Dawber(l)  may  be  considered  as  lajing 
down  too  limited  a  rule.  Every  thing  for  which  the  parties  stipulate  as 
forming  part  of  the  contract  must  be  deemed  to  be  materiaL 

<*  Now  in  this  case,  by  the  original  contract,  the  defendant  was  to  aceept 
the  goods,  provided  they  were  sent  by  the  first  ship ;  the  parties  allerwaids 
agreed  by  parol,  that  the  defendant  would  accept  the  goods  if  they  were 
sent  by  the  second  ship,  on  a  subsequent  voyage ;  that  appears  to  me  to  be 
a  different  contract  from  what  is  stated  before."  (2) 

In  Tmeman  v.Loder(S)  it  appeared,  that  the  defendant,  a  merchant,  re- 
siding at  St  Petersburg^  carried  on  business  in  London  through  H^  who 
had  himself  no  capital  or  credit,  and  was  universally  known  to  represent  die 
defendant,  though  H.'s  name  was  always  used.  The  defendant  gave  notiee 
to  H.  that  he  purposed  to  cease  employing  him ;  after  which  H.  contracted 
with  the  plaintiff  to  sell  him  tallow  (of  more  than  lOL  value) ;  and  H/s  name 
was  used  as  before.  H.  intended  to  make  the  contract  on  his  own  aocoonc, 
but  the  plaintiff  did  not  know  this,  and  believed  that  H.  represented  the  defend- 
ant as  usuaL  The  contract  was  made  by  a  broker,  W.  acting  for  both  parties. 
He  signed,  bought,  and  sold  notes ;  the  former  beginning  ^  Bought  lor  T." 
(the  plaintiff),  and  the  latter  "  Sold  for  H.  to  my  principals,"  no  buyer  or 
seller  being  further  named.  Upon  which  facts  it  was  holden,  that  the  de- 
fendant was  liable  for  the  non  delivery  of  the  tallow,  the  plaintiff  having  no 
notice  that  the  name  of  H.  ceased  to  mean  the  defendant ;  that  the  bought  and 
sold  notes  constituted  a  sufficient  note  in  writing  to  charge  the  defendant  with- 
in stat  29  Car.  2.  c  S.  s.  17- ;  and  that  no  objection  lay  to  the  admission  of 
parol  evidence  of  the  above  facts,  as  varying  the  written  instrument: — bst 
upon  evidence  being  offered  by  the  defendant  of  a  custom  in  the  tallow 
trade,  that,  on  such  contracts  as  the  above,  '*a  party  might  reject  the  un- 
disclosed principal,  and  look  to  the  broker  for  the  completion  of  the  coo- 
tract,"  it  was  held  to  be  inadmissible,  as  varying  a  written  instrument  (4) : — 
Lord  Denman  observing,  <<  If  a  legislator  were  called  to  consider  the  expe 
diency  of  passing  a  law  upon  this  subject,  the  conclusion  at  which  he  would 
arrive, -is  hardly  open  to  a  doubt.  He  would  decide  at  once,  that  the  written 
contract  must  speak  for  itself  on  all  occasions ;  that  nothing  should  be  left 
to  memory  or  speculation.  There  is  no  inconvenience  in  requiring  parties 
making  written  contracts,  to  write  the  whole  of  their  contracts ;  while,  in 
mercantile  affairs,  no  mischief  can  be  greater,  than  the  uncertainty  produced, 
by  permitting  verbal  statements  to  vary  bargains  committed  to  writing. 
But  the  nature  of  this  explanatory  evidence  renders  it  peculiarly  dangerous. 
Those  who  have  heard  it,  must  have  been  struck  with  the  hesitating  strain 
in  which  it  is  given  by  men  of  business,  and  their  wish  to  secure  the  cor- 
rectness of  their  answer  by  referring  to  the  written  document.  Again, 
what  can  be  more  difficult  than  to  ascertain,  as  a  matter  of  fact,  such  a  pre- 


(1)  10  A.&E.63. 

(2)  Respecting  the  effect  of  omitting  to 
mention  certain  terms,  which  were  either 
agreed  upon,  or  in  respect  of  which  no  agree- 
ment was  made,  and  what  is  a  sufficient 
statement  of  such  agreements  to  satisfy  the 
Statute  of  Frauds,  vide  Elmore  ▼.    Kingim 


cole,  5  B.  &  C.  583.  Jeebaly,  J>ry,  lOBiog. 
S76.    Hoadly  v.  HfLaine,  ibid.  482. 

(3)  11  A.&E.  589. 

(4)  And  gemble^  that  if  such  evidence 
were  admissible,  the  custom  would  not  applv 
here,  the  principals  being  in  fact  diaeloeed^ 
the  broker,  who  acted  fer  both  parties.   Hid. 
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valence  of  what  is  called  a  custom  in  trade,  as  to  justify  a  verdict,  that  it  Effect  of 
forms  a  part  of  eveiy  contract?    Debate  may  also  be  fairly  raised,  as  to  the  ^^*^^  ^^l 
right  of  binding  strangers  by  customs  probably  unknown  to  them :  a  con-  weittkn  Con- 
flict may  exist,  between  the  customs  of  two  diflerent  places ;  and  supposing  ^*^*^^"^°" 
all  these  difficulties  removed,  an(|  the  custom  fully  proved,  still  it  will  almost  of  Fkauos. 

always  remain  doubtful,  whether  the  parties  to  the  individual  contract  really 

meant,  that  it  should  include  the  custom. 

^  Considerations  of  this  kind  gave  birth  to  the  Statute  of  Frauds,  requiring 
that  in  certain  cases  no  unwritten  contract  shall  be  received.  But,  with  re- 
gard to  such  as  the  parties  themselves  have  agreed  to  reduce  to  writing, 
common  sense  has  established  the  plain  rule,  that  the  writing  must  bind,  and 
that  no  spoken  words  can  be  allowed  to  relax  or  vary  its  obligation.  Evi- 
dence of  the  prevailing  custom  is  supposed  to  shew,  that  both  parties  had 
something  in  their  contemplation,  mote  than  appears  in  the  writing,  but 
suppose  them  both  to  have,  not  only  contemplated,  but  distinctly  expressed, 
in  the  plainest  words,  that  they  considered  their  contract  to  include  a  pro- 
vision not  to  be  found  in  the  paper,  still  the  evidence  cannot  be  introduced 
into  the  cause. 

**  Custom  of  trade  has  been  supposed  to  form  a  virtual  exception  to  this 
well  known  rule ;  but  the  cases  go  no  farther  than  to  permit  the  explana- 
tion of  words  used  in  a  sense  different  from  their  ordinary  meaning,  or  the 
addition  of  known  terms  not  inconsistent  with  the  written  contract" 
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1.  Generally,  pp.  2003>  2004. 

Principal  statutes  relative  to  game —  Game  defined  &y  ttai.  1  ^  S  WtB.  4.  e.  S3. 
9,2,  —  No  right  exists  to  enter  npon  the  land  of  another  for  the  deatnuiion  ef 
game  —  Free  warren  —  Judgment  of  Lord  Lyndhmrst  in  Attome j  Gcoenl  i. 
Parsons. 

2.  Property  in  Game,  pp.2004 — 2007. 

Reservation  ofgame-^Stat.  1  ^  2  WUL  4.  e,  S2.  ss.  7.  ^  36.  —  T%e  land  itedfgim 
the  right  of  shooting  —  A  grant  to  hmntf  ^.  is  not  such  an  interewl  as  cam  fan 
under  the  execution  of  a  power  —  Grant  of  **  hawking  and  huntamg  "  wiU  mat  im- 
dude  **  shooting  "  —  When  a  grant  will  not  he  presumed  —  When  liberty  to  km, 
^.  mag  be  exercised  by  servants  of  the  grantee  —  Judgment  of  Mr,  Barem  I^rh 
in  Wickham  v.  Hawker  — >,  Where  an  exception  opvaies  as  a  fframi  —  Actim 
may  be  maintained  for  a  disturbance  without  an  acttud  entry  —  JasriricATXosc. 

3.  Qualification  to  kill  Game,  pp.2007 — ^2009. 

StaL  1  ^  8  Will.  4.  c.  32.  ss.  6.  ^  46.  —  Stat,  2^  3  Ftct.  c,  35.  s.  S.  —  Thmtfir 
expiration  of  game. certificates  —  Stat,  52  Geo.  3.  c.  93.  —  Recovery  ofpemaUUs — 
Duties  for  certipxcates —  Stat,  4S  Geo,  3.  c.  55.  —  To  whom  dmties  payslk 
•—  Persons  who  can  demand  the  production  of  certificaUs  -^  Penalties  fur  aaa 
production  —  Judgment  of  Lord  Tenterden  in  Scarth  v.  Gardener  —  Kxcnsic 
DOGS  AND  GUNS  —  Not  pcnol  undcr  etat.  1^2  WiJEL  4.  e.  33. 

4.  Appointment  and  Rights  of  Gamekeepers,  pp.2010,  2011. 

Stat,  1^2  Wta.  4.  c.  32.  «.  13.  —  Appointments  of  gamekeepers  mm&i  be  rvgfiaieni 
with  the  clerk  of  the  peace  —  Lord  of  a  manor  eoniurf  seize  the  gm  of  a  garni 
helper  of  another  lord. 

5.  Possession  of  Game,  pp.  2011,  2012. 

6.  Destruction  of  Game  at  improper  Periods,  p.  2012. 

7.  Proceedings    against    unauthorised    Persons    killing   Game, 

pp.  2012—2015. 

Time  within  which  proceedings  must  be  commenced  —  Fenue  —  By  whom  crwyfargf 
may  be  made  -—  Stat.  I  ^  2  WUL  4.  c.  32.  s.  23.  —  StaL  1^2  WUl.  4.  c  3^ 
ss.  11^12  —  Occupier  or  tenant  pursuing  or  killing  game  —  StaL  1^2  WUL  4. 
c,  32.  s,  30.  —  '*  Entering  and  bang  '*  defined  ^Stat,  1  ^  2  Wm.  4.  c.  33.  «w  31 .  — 
Trespassers  in  search  of  game  may  be  required  to  quit  the  land  and  to  tell  tkeir 
names  and  abodes — StaL  1^2  WUL  4.  c.  32.  s,  32.  — Penalty  on  persons  armed 
using  violence —  Stat.  1^2  WUl.  4.  c,  32.  s,  33.  — Trespassing  in  daytime  in  hi* 
majesty's  forests  —  What  to  be  deemed  daytime, 

8.  Evidence,  pp.  2015,  2016.     • 

Stat,  1^2  Win.  4.  c,  32.  s.  42.  —  If  defendant  Justify  as  a  gamekeeper,  he  must 
prove  his  deputation  —  Titie  to  a  manor  and  its  boundaries  —  With  a  view  to  eostt 
it  should  be  shewn  that  the  trespass  was  malicious  —  CoicncTKKCT  op  wrrxisaL 

9.  Enforcement   of   Penalties  —  When    Sessions    no    Power    to 

QUASH  Convictions  —  Application  of  Penalties,  p.  2016. 
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la   vjENERALLY*  Gknerallt. 

The  principal  statutes  relative  to  game  in  England  are  48  Geo.  3.  c.  55.,   Principal  sta- 
52  Geo.  3.  c.  93.,  9  Geo.  4.  e.  69.,  1  &  2  Will.  4.  c.  32.  (1),  and  2  &  3  Vict.  *"*^  "^^^^^« 
C.35.  '^^'^'' 

Stat.  1  &  2  Will.  4.  c.  32.  s.  2.  defines  the  word  "  garae  "  to  include  hares,  Game  defined 
pheasants,  partridges,  grouse,  heath  or  moor  game,  black  game,  and  bus-  ^.?***  ^  ^  ^ 
tards.  .  r  *'  *"•  ^^" 

Grouse  are  not  birds  of  warren  (2) ;  and  trespass  on  a  free  warren  will 
Dot  lie  for  shooting  them. 

Rooks  are  a  species  of  birds  feriB  nalurm  of  a  destructive  nature,  not 
known  as  an  article  of  food,  and  not  protected  by  any  statute  ;  and,  there- 
fore, a  person  cannot  have  any  property  in  them,  or  establish  any  legal 
right  to  cause  them  to  resort  to  his  trees.  (3) 

No  right  exists  for  a  person  arbitrarily  to  enter  upon  the  land  of  another  No  right  exists 
for  the  destruction  of  game ;  and  the  lord  of  a  manor,  has  no  peculiar  right  *<>  enter  upon 
to  the  game  superior  to  that,  of  any  other  duly  qualified  landowner,  within  ^^^^^  fo^  ^^  ' 
the  manor.  destruction  of 

A  right  of  free  warren,  is  an  exclusive  privilege  to  the  owner  of  the  soil  8^*- 
to  take  beasts  and  fowls  of  warren  (4)  within  the  privileged  place  created  ^J*^  ^ 
by  the  king*s  grant  or  prescription.  (5)  The  right  may  be  created,  and 
exist  cUieno  suo  (6) ;  but  will  not  pass  by  general  words  in  a  grant  from 
he  crown,  of  lands  within  a  forest  of  the  crown.  The  right  of  free  warren 
is  usually  established  by  evidence  of  enjoyment  and  usage.  But  the  non 
user  of  the  right  for  twenty  years,  would  afford  primd  facie  evidence  of  an 
extinguishment  of  the  right,  especially  where  it  was  claimed  in  the  land  of 
another.  (7)  ' 

Free  warren  can  only  appertain,  to  a  manor  by  prescription,  and  cannot 
be  parcel  of  a  manor,  and  therefore  will  not  pass  by  a  grant  of  the  manor 
with  the  appurtenances,  though  it  be  held  with  the  manor.  (8) 

Free  warren  in  gross,  of  which  a  grantor  is  seised,  will  not  pass  by  a 
grant  of  a  manor  and  the  appurtenances.  (9)  Nor  by  a  grant  of  a  manor 
and  all  free  warren  (or  other  term  comprehending  free  warren)  "  belonging 
to  or  in  anywise  appertaining  to  the  manor,  or  therewith  or  at  any  time 
theretofore  usually  held,  and  occupied^  and  enjoyed,  or  accepted,  reputed, 
deemed,  taken,  or  known  as  part,  parcel,  or  member  thereof."  (10) 

In  Attorney  General  y. Parsons (\l)  it  appeared,  that  James  I.  granted 

(1)  The  sUt  1  &  S  WilL  4.  c.  32.  does        (4)  1  Inst  SS3.     Manwood,  362. 
not  extend  to  Scotland  or  Ireland.  (5)  1  Inst  233. 

For  the  punishment   of  persons    going        (6)  Year  Book,  3  Hen.  6.  28.,  34  Hen.  6. 

armed  by  night  for  the  destruction  of  game,  34.,  5  Hen.  7.  10.     Daert  (Lord)  ▼.  TM, 

mVi^8tat9Geo.4.  C.69.    Stat  2  &  S  Will  4.  2  W.  Black.  1151. 
c.  S8.  applies  to  Scotland.  (7)  Smith  v.  Carrt  cit  2  Tyrw.  243.  n. 

(2)  Dewnuhire  (Duke  of)  v.  Lodge,  7  B.         (8)  Morne  \^  Dimes,  3  N.  &  M.  671. 
&  a  36.     9  D.  &  R.  875.,  et  Tide  AtL-  Gen,  1  A.  &  £.  654. 

V.  Panotu,  2  C.  &  J.  279.     2  Tyrw.  223.  (9)  Ibid. 

(3)  Hannam  y.  Mockett,  4  D.  &  R  518.         (10)  Ibid. 

2  B.  &  C.  934.  (U)  2  C.  &  J.  279. 
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GxKEKALLT.    to  SiT  Richard  Tichborne  and  his  heirs  the  king's  manor  and  town  of 

AultoD,  and  the  king's  hundred  of  Auiton,  with  its  rights,  and  all  other 

things  to  the  said  manor  and  hundred  belonging ;  and  also,  that  they  ahookl 

have  free  warren  and  free  chase  in  all  their  demesne  lands  in  the  hundred, 

manor,  town,  tenements,  and  hereditaments  aforesaid,  and   on  all  other 

lands  and  woods  being  in  the  same  hundred,  &c.  although  the  same  demesne 

Judgment  of      and  other  lands  were  within  the  king's  forest,  &c.     Upon  this  grant  Lord 

hurtt  in^«.       Lyndhurst  observed,  "  We  think  we  are  fully  warranted  in  saying,  thai 

Cre».v.Par«mj.  though  the  word  <  demesne'  may  in  some  cases  be  applied   to   any  fei 

Construction  of  simple  lands  a  man  holds,  yet  it  is  more  correct  and  usual  to  apply  it  to 

e  wo    **  e-    ^^g  Isnds  of  a  manor,  which  the  lord  of  that  manor  either  actually  has,  or 

potentially  may  have,  in  propriis  manibus, 

*^  The  effect  of  the  grant  in  question  will  then  be  perfectly  dear.  It  will 
have  conferred  upon  Sir  Richard  Tichbbome,  his  heirs  and  assigns,  a  right 
of  free  warren  and  free  chase  in  those  lands  within  the  manor  of  Aulton 
which  Sir  Richard  Tichborne  had,  as  lord  of  that  manor,  under  the  descrip- 
tion of  his  demesne  lands ;  and  it  will  have  conferred  upon  them  a  similar 
right  in  whatever  tenemental  lands  Sir  Richard  Tichborne  then  held  in  fee, 
either  of  the  king,  or  of  any  lord  within  the  limits  mentioned  in  the  grant ; 
but  it  will  have  conferred  no  other  right.  No  other  right,  then,  will  have 
been  conferred  by  implication  ;  and  the  anomaly,  not  to  say  the  indecorum, 
of  a  subject's  right  to  free  warren  and  free  chase  in  the  lands  of  the  crown, 
whilst  in  the  occupation  of  the  crown,  will  not  have  occurred.  We  have 
not  noticed  the  case  of  Smith  v.  Carr(l)  referred  to  in  the  argument, 
because  we  think  this  case  sufficiently  clear  upon  the  grounds  we  have 
mentioned.'* 
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Gamx. 

Reservation  of 
game. 


Stat  1&2 
WilL4.  c32. 
n,  7. 

Under  existing 
leases  the  land- 
lord is  to  have 
the  game,  ex« 
cept  in  certain 
cases. 


2.  Property  in  Game. 

The  Stat.  1  &  2  Will.  4.  c.  32,  does  not  affect  any  then  existing  or  sob- 
sequent  agreements  respecting  game,  nor  any  rights  of  manor,  forest,  chase, 
or  warren  (s.  8.),  nor  any  of  the  crown  forest  rights  (s.  9.),  nor  cattle- 
gates  nor  rights  of  common,  and  does  not  preclude  lords  of  manors  from 
having  game  on  the  wastes  (s.  10.). 

By  Stat  1  &  2  Will.  4.  c.  32.  s.  7*  "  where  any  person  shall  occupy  any 
land  under  any  lease  or  agreement  made  previously  to  the  passing  of  this 
act,  except  in  the  cases  hereinafter  next  excepted,  the  lessor  or  landlord 
shall  have  the  right  of  entering  upon  such  land,  or  of  authorising  any  other 
person  or  persons  who  shall  have  obtained  an  annual  game  certificate  to  enter 
upon  such  land,  for  the  purpose  of  killing  or  taking  the  game  thereon ;  and 
no  person  occupying  any  land  under  any  lease  or  agreement,  either  for 
life  or  for  years,  made  previously  to  the  passing  of  this  act,  shall  have  the 
right  to  kill  or  take  the  game  on  such  land,  except  when  the  right  of  kill- 
ing the  game  upon  such  land  has  been  expressly  granted  or  allowed  to  such 
person  by  such  lease  or  agreement,  or  except  where  upon  the  original 
granting  or  renewal  of  such  lease  or  agreement  a  fine  or  fines  shall  have 


(1)  K.  B.  M.  T.  1818,  2C.&J.  294.  n. 
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been  taken,  or  except  where,  in  the  case  of  a  terra  for  years,  such  lease  or     'PMnvrr  im 
agreement  shall  have  been  made  for  a  term  exceeding  twenty-one  years."^ 


And  by  stat  1  &  2  Will.  4.  c.  82.  s.  36.  «  when  any  person  shall  be  Stat,  i  &  2 
found  by  day  or  by  night  upon  any  land,  or  in  any  of  his  majesty's  forests,  ^  gg" 
parks,  chases,  or  warrens,  in  search,  or  pursuit  of  game,  and  shall  then  and   q^^^  ^^^  y^ 
there  have  in  his  possession  any  game  which  shall  appear  to  have  been  taken  from 
recently  killed,  it  shall  be  lawful  for  any  person  having  the  right  of  kiUing  J^W^"  "*"* 
the  game  upon  such  land,  by  virtue  of  any  reservation  or  otherwise,  as  the  same  when 
hereinbefore  mentioned,  or  for  the  occupier  of  such  land  (whether  there  ^nianded. 
shall  or  shall  not  be  any  such  right  by  reservation  or  otherwise),  or  for  any 
gamekeeper  or  servant  of  either  of  them,  or  for  any  officer  as  aforesaid  of 
such  forest,  park,  chase,  or  warren,  or  for  any  person  acting  by  the  order 
and  in  aid  of  any  of  the  said  several  persons,  to  demand  from  the  person 
so  found  such  game  in  his  possession ;  and  in  case  such  person  shall  not 
immediately  deliver  up  such  game,  to  seize  and  take  the  same  from  him, 
for  the  use  of  the  person  entitled  to  the  game  upon  such  land,  forest,  park, 
chase,  or  warren." 

In  Dayrell  v.  Hoare  (l)  Mr.  Justice  Patteson  said,  «  It  is  the  land  itself  The  land  itself 
which  gives  the  right  of  shooting,  and  the  lessor  has  no  power  to  separate  ffXw^gf 
the  land  from  one  of  its  incidents." 

One  who  finds  game  on  his  own  ground,  cannot  justify  pursuing  it  into 
the  land  of  another  (2) ;  but  the  right  of  property  in  game,  is  in  the  owner 
of  the  land  as  long  as  the  game  abides  there.  Thus,  if  A.  start  a  hare  in 
the  land  of  B.,  and  hunt  it  and  kill  it  there,  the  property  continues  all  the 
while  in  B. ;  but  if  A.  start  a  hare  in  the  ground  of  B.,  and  hunt  it  into  the 
ground  of  C,  and  kill  it  there,  the  property  is  in  A.  the  hunter ;  but  A.  is 
liable  in  an  action  of  trespass  for  hunting  in  the  grounds  of  B.  as  well  as 
C.  (S) 

A  grant  of  full  liberty  to  a  person,  his  executors  and  administrators,  and   A  gfant  to 

his  and  their  friends,  in  his  or  their  company,  or  with  his  or  their  permis-  norwch  an 

sion,  and  to  and  for  bis  or  their  gamekeeper,  to  hunt,  course,  shoot,  and  interest  as  can 

fish  over  lands,  is  not  stSch  an  interest,  as  can  pass  under  the  execution  of  a  P^^  "?^  ^^^ 
,  ,      .  ,  /.  •   \  execution  of  a 

power  to  lease  lands,  or  any  part  or  parts  thereof.  (4)  power. 

Where  there  was  a  clause  in  a  deed  bearing  date  in  1655  (at  which  time   Graat  of 
shooting  was  not  in  use),  reserving  a  right  of  hawking  and  hunting,  it  "hawking  and 
was  held,  that  it  did  not  include  the  liberty  of  shooting  feathered  game  ^{^v^^ 
with  a  gun.  (5)  ' "  shooting.'* , 

In  Pickering  v.  Nayes  (6),  which  was  an  action  of  trespass  for  breaking 
and  entering  a  close,  parcel  of  Forton  Farm,  it  was  pleaded,  that  J.  W.,  as 
whose  tenant  the  defendant  justified,  was  seised  in  fee  of  fifty  acres  of  land 
adjoining  the  close  in  which,  &c. ;  and  that  by  deed  of  1736,  between  F.  C«> 
who  was  seised  in  fee  of  the  close  in  which,  &C  and  R.  W.  who  was  seised 
in  fee  of  the  fifty  acres,  F.  C  granted  to  R.  W.,  his  heirs  and  assigns  for 
the  time  being,  owners  in  fee  of  the  fifty  acres,  the  privilege  of  hunting  for 

(O  4  P.  &  D.  114.  (4)  Dayrel^y.  Hoare,  4  P.&  D.  114. 

(2}  Deane  v.  Claytons  7  Taunt  489.  2  (5)  Moort  v.  Plymouth  (Earl),  1  Moore, 
Marsh.  577.     1  Moore,  203.  346.     7  Taunt.  614.     3  B.  &  A.  66, 

(3)  Sutton  V.  Moody,  I   Ld.  Raym.  250.'        (6)  7  D.  &  R.  49.     4  B.  &  C.  639. 
12  Hen.  8.  9;,  vide  Churchward  ▼.  Studdy, 
14  East,  249. 
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Gakx. 

When  a  grant 
will  not  be 
presumed. 


When  liberty 
to  hunt,  &c 
nay  be  exer- 
cised by  ser- 
Tants  of  the 
grantee. 

Judgment  of 
Mr.  Baron 
Parke  in  Wick- 
ham  V.  Hawker. 

Where  an  ex- 
ception operates 
as  a  grant 


Action  may  be 
maintained  for 
a  disturbance, 
without  an 
actual  entry. 
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game  in  the  close  in  which,  &c  Replication,  that  F.  C.  did  not  grant  to 
R.  W.  the  privilege  as  in  the  plea  mentioned.  Issue  thereon.  There  wis 
no  proof  of  the  grant  pleaded ;  but  it  was  proved  that,  by  deed  of  the  same 
date,  R.  W.,  who  was  seised  in  fee  of  the  manor  of  Middleton,  convejed 
Forton  Farm  to  F.  C.  in  fee,  retaining  all  rc^alties;  that  from  1753  the 
gamekeepers  of  the  lords  of  the  manor  were  accustomed  to  sport  over 
Forton  Farm,  with  the  knowledge  of  plaintiff  and  his  landlords,  the  owners 
of  Forton  Farm ;  that,  about  fourteen  years  ago,  plaintiff,  by  desire  of  his 
landlord,  gave  notice  to  the  gamekeeper  of  the  lord  of  the  manor  not  to 
trespass,  but  he  continued  to  sport  there,  by  the  order  of  the  lord  of  the 
manor,  without  further  interruption : — It  was  held,  that,  upon  aueh  evi- 
dence, the  jury  could  not  presume  a  grant 

In  Wickham  v, Hawker (\)  Mr.  Baroy  Parke  said,  "The  liberties  to 
hawk,  hunt,  fish,  and  fowl,  granted  to  one,  his  heirs  and  assigns,  are  interests 
or  profits  a  prendrcy  and  may  be  exercised  by  servants  in  the  absence  of 
the  master ;  and  further,  we  think  that  the  addition  *  with  servants  or 
otherwise '  does  not  limit  the  privilege,  and  exclude  the  exercise  of  it  by 
servants.  Words  tending  to  enlarge  cannot  (unless  the  intention  is  very 
plain)  be  taken  to  restrain."  (2) 

An  exception  in  a  grant  of  free  liberty  of  hawking  and  hunting  upon  the 
premises  to  the  grantor  and  the  heirs  of  his  body,  and  his  and  dieir  friends, 
servants,  and  followers,  though  it  may  not  be  good  as  a  reservation,  yet, 
being  sealed  with  the  seals  of  the  parties,  operates  as  a  grant  to  the  par^ 
and  his  heirs.  (S) 

It  is  not  requisite  to  maintain  an  action  for  the  destruction  or  disturbance 
of  game,  that  the  defendant  should  have  actually  entered  upon  the  land  of 
the  plaintiff.  Thus,  an  action  on  the  case  lies  for  discharging  guns  near  the 
decoy  pond  of  another  with  design  to  damnify  the  owner  by  frightening 
away  the  wildfowl  resorting  thereto,  by  which  the  wildfowl  were  fright- 
ened away,  and  the  owner  damnified.  (4) 

Firing  at  wildfowl  to  kill  and  make  profit  of  them,  by  one  who  was  at 
the  time  in  a  boat  on  a  public  river  or  open  creek,  where  the  tide  ebbs 
and  fiows,  so  near  to  an  ancient  decoy  on  the  shore  (about  200  yards)  as 
to  make  the  birds  there  take  flight,  the  defendant  having  before  fired  at  a 
greater  distance  from  the  decoy,  which  brought  out  some  of  the  birds  from 
thence,  though  he  did  not  fire  into  the  decoy  pond,  is  evidence  of  a  wilful 
disturbance  of  and  damt^e  to  the  dectfy,  for  which  an  action  on  the  case  b 
maintainable  by  the  owner.  (5)  * 

Although  it  be  a  general  rule,  that  the  owner  of  a  dog  is  not  liable  for 
any  mischief  which  the  animal  commits,  unless  he  be  aware  of  bis  mis- 
chievous propensities,  yet  if  the  owner  be  a  trespasser,  he  is  responsible 
for  such  mischief  independently  of  the  fact  of  knowledge(6) :  thus,  in 
Bechmith  v.  Shiordike(7)  the  defendants  were  trespassing  on  the  plaintiff's 
field  with  dogs  and  guns,  when  their  dogs,  contrary  to  their  will,  killed  a 
deer  of  the  plaintiff's,  yet,  they  were  held  responsible. 


(1)  7  M.  &  W.  79.  Camp.    258.      If  a  man   standing  iu  one 

(2)  Vide  Cardigan  {Earl  of)  v.  Armitage^     parish  or  county  shoot  at  game  in  another. 


2  B.  &  C.  209. 

(3)  Moore  v.  Plymouth  {Lord)^  7  Taunt. 
614.      S.  C.  not  S.  P.  3  B.  &  A.  6(5. 

(4)  KeeMe  t.  HidteringiU,  \  1  East}  574.  n. 

(5)  €arrington  v    Taylor^  ibid.  571.     2 


he  uses  the  gun  in  the  district  in  which  he 
stands.     Rex  v.  AUopp,  Show.  339. 

(6)  Beckwith  v.  Shardike,  4  Burr.  «09& 

(7)  Ibid. 
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« 
A  defendant  cannot  justify  the  killing  a  dog  in  pursuit  of  game  on  his,     PnonaTY  in 

the  defendant's,  premises,  unless  he  can  shew,  that  the  hare  was  put  in  such         O^^^^ 
peril,  as  to  render  the  destruction  of  the  dog  necessary  for  the  preservation  Killing  dogs, 
of  the  hare.  (1) 

A  man  cannot  justify  the  digging  in  another's  land  in  order  to  destroy  Destruction  of 
a  badger  (2);  and  though  it  has  been  heUl,  that  a  man  might  justify  ^<^»* 
the  riding  over  another  man's  land  in  following  a  fox,  which  could  not 
otherwise  be  killed  (3),  yet  in  a  later  case  (4)  Lord  Ellenborough  is 
said  to  have  ruled,  that  if  the  jury  thought  from  the  evidence,  that  the 
defendant  pursued  the  fox  for  his  own  pleasure,  and  that  the  good  of  the 
public  was  not  his  sole  and  governing  motive,  they  ought  to  ftnd  for  the 
piainti£P. 


3.  Qualification  to  kill  Game.  Qoalificatiok 

TO  KILL  Game. 

By  Stat  1  &  2  Will.  4.  c  32.  s.  6.  **  every  person  who  shall  have  obtained  Stat  i  &  2 
an  annual  game  certificate  shall  be  authorised  to  kill  and  take  game,  subject  ^^''  ^'  ^'  ^^' 
to  an  action  or  to  such  other  proceedings,  as  are  hereinafter  mentioned,  for  ^  *  .^ 

any  trespass  by  him  committed  in  search  or  pursuit  of  game :  provided  cated  person 
always,  that  no  game  certificate  on  which  a  less  duty  than  3/.  13*.  6cL  is  ™*y  ^^^  «*™« 
chargeable  under  the  acts  relating  to  game  certificates,  shall  authorise  any  ig^^  of  trespaas. 
gamekeeper  to  kill  or  take  any  game,  or  to  use  any  dog,  gun,  net,  or  other  Proviso  as  to 
engine  or  instrument  for  the  purpose  of  killing  or  taking  game  except  within  gamekeepers. 
the  limits  included  in  his  appointment  as  gamekeeper ; "  but  that  if  he  do, 
'^  he  may  be  proceeded  against  under  this  act,  or  otherwise,  in  the  same 
manner  to  all  intents  and  purposes  as  if  he  had  no  game  certificate  what- 


ever." 


By  Stat  1  &  2  Will.  4.  c  12.  s.  46.  "  nothing  in  this  act  contained,  shall  Stat,  i  &  2 
prevent  any  person  from  proceeding  by  way  of  civil  action  to  I'ecover  ^^"  ^'  ^'^^' 
damages  in  respect  of  any  trespass  upon  his  land,  whether  committed  in  *^ 
pursuit  of  game  or  otherwise,  save  and  except,  that  where  any  proceedings  elude  actions 
shall  have  been  instituted  under  the  provisions  of  this  act  against  any  per-  for  trespass,  but 
son  for  or  in  respect  of  any  trespass,  no  action  at  law  shall  be  maintainable  ceedings  for 
for  the  same  trespass  by  any  person  at  whose  instance  or  with  whose  con-  the  same  trcs- 
currence  or  assent  such  proceedings  shall  have  been  instituted,  but  that.  ^^"^ 
such  proceedings  shall  in  such  case  be  a  bar  to  any  sdch  action^  and  may 
be  given  in  evidence,  under  the  general  issue.'* 

By  Stat.  2  &  S  Vict  c  35.  s.  3.  all  game  certificates  are  to  expire  on  the  Stat  2  &  3 
5th  of  July,  instead  of  the  5th  of  April ;  and  by  sect  4.  justices  of  the  ^!*^*  ^'  ^^'  ^'  ^' 
peace  are  authorised  to  hold  special  sessions  for  the  purpose  of  granting  piration  of 
licences  to  deal  in  game  at  any  time  after  July  in  every  year,  as  well  as  in  game  certift- 
July,  as  enacted  by  stat  1  &  2  Will.  4.  c.  32.  s.  18.,  and  under  similar  regu-  ^^^' 
Idtions  as  to  notice,  &c.,  and  the  licences  are  to  continue  till  the  1st  of  July 
next  following. 

(1)   Vere  v.  Cawdor  (Lord),  11  East.  568.  (3)   Gundrt^  v.  Feltham,  I  T.  R.  334. 

Janson  v.  Browjtj  1  Camp.  41.,  ct  vidu  tVriyht  (4)  Essex  {^Karl  of)  v.   Capel,  Hertford 

V.  Hanucott,  I  Saund.  84.     Athill  v.  Corbet,  Sum.  Ass.  1809.     Christian  on  the  Game 

Cro.  Jac.  463.  Laws,  1 1 4. 

('2)   Ged^e  v.  Minne,  2  Bulstr.  60. 
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QuALlriCATIOK 
TO  KILL  GaMK. 

'  Stat  52  Geo.  3. 
o.  93. 

Recovery  of 
penalties. 

DuTlEt  FOB, 
CxKTiriCATKS. 

Stat  48  Geo.  S. 
c.  55.  Sched. 
(L.) 


To  whom 
duties  payable. 


Persons  who 
can  demand 
the  production 
of  certiBcates. 


Penalties  for 
non  produc- 
tion. 


By  stat  52  Geo.  3.  c.  93.  Sched.  (L.)  xiii.  the  peDalties  are  recoverabk 
before  any  two  or  more  commissioners  for  the  affairs  of  taxes,  who  shall 
give  judgment  for  the  penalty,  or  for  such  part  thereof  as  the  commisaioDeis 
shall  think  proper  to  mitigate,  not  being  less  than  one  moiety. 

By  Stat  48  Geo.  3.  c  55.  Sched.  (L.)  '^  every  person  usiag  any  dof, 
gun,  net,  or  other  engine,  for  the  purpose  of  taking  or  killing  g^me,  or 
any  woodcock,  snipe,  quail,  or  landrail,  or  any  conies  in  Great  Britain^  if 
such  person  be  a  servant  to  any  person  charged  in  respect  of  such  servant 
by  such  act,  and  shall  use  any  dog,  &c  for  any  of  the  before  mentioned 
purposes  upon  any  manor  or  royalty  in  England,  Wales,  Berwick-on- 
Tweed,  or  Scotland,  by  virtue  of  any  deputation  or  appointment  duly 
registered  or  entered  as  gamekeeper  thereto^  8hall  be  charged  the  annual 
sum  of  1/.  if.  (1) ;  and  if  not  a  servant  for  whom  the  duties  on  servaoti 
shall  be  charged,  the  annual  sum  of  3/.  3«.  (2) ;  and  every  other  perNU 
using  any  dog,  &c.  for  any  of  the  purposes  before  mentioned,  is  csharge- 
able  with  the  annual  sum  of  SL  Ss,  with  two  exceptions  only  —  first,  die 
taking  woodcocks  and  snipes  with  nets  and  springes ;  and  secondly,  the 
taking  and  destroying  conies  in  warrens,  or  in  any  inclosed  ground, 
or  by  any  person  in  land  in  his  occupation,  either  by  himself  or  by  ins 
direction.** 

These  duties  are  to  be  paid  to  the  collector  of  assessed  taxes  for  the 
place  where  the  party  resides ;  and  the  collector  is  authorised  to  give  a 
receipt,  and  to  demand  Is.  of  the  party  for  the  same  over  and  above  the 
duty  as  a  compensation  for  his  trouble.  The  receipt  being  delirered  to 
the  clerk  of  the  commissioners  of  the  district,  he  will  exchange  it  for  a 
certificate  gratis*  Gamekeepers,  on  whose  behalf  a  receipt  and  certificate 
have  been  obtained  by  their  masters,  are  not  required  to  obtain  a  certificate 
for  themselves ;  but  it  is  provided,  that  the  certificate  shall  be  void  npra 
the  revocation  of  the  deputation ;  but  the  same  may  be  renewed  for  the 
remainder  of  the  year  on  behalf  of  the  new  gamekeeper.  The  same  statute 
provides,  that  unqualified  persons  shall  not  be  protected  by  the  certificate; 
and  that  the  protection  of  gamekeepers'  certificates  shall  not  extend  beyond 
the  limits  of  the  manor  for  which  they  are  appointed. 

The  following  persons  may  demand  the  production  of  certificate^  and 
permission  to  read  or  take  a  copy  of  it,  viz.  the  assessor  or  collector  of  the 
parish  where  the  party  is  using  any  dog,  &c. ;  commissioners  of  assessed 
taxes  for  the  county,  riding,  division,  or  place ;  lord,  lady,  or  gamekeeper 
of  the  manor ;  inspector  of  taxes  for  the  district ;  any  person  duly  assessed 
to  these  duties  for  killing  game ;  and  lastly,  the  owner,  landlord,  lessee,  or 
occupier  of  the  land. 

If  certificate  be  not  produced,  then  the  party  who  has  piade  the  demand 
may  require  the  person  using  the  dog,  gun,  &c.,  under  a  penalty  of  20/.,  to 
declare  his  christian  name  and  surname,  and  place  of  residence,  and  parish 
or  place  in  which  he  has  been  assessed ;  lastly,  persons  who  use  dc^,  guns, 
&c.  without  having  obtained  certificate,  are  to  pay  the  duty  of  3^  3«.  by 
way  of  surcharge,  and  a  penalty  of  20/. 


(1 )  Four  shillings  V^ere  added  by  stat     to  this  and  the  following  sum  by  stat&  52 
>52  Geo.  3.  c.  93.  Geo^  3.  c.  93. 

(2)  Ten  shillings  and  sixpence  were  added 
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In  Scartk  v.  €rardener(i)  Lord  Tenterden  said,  "I  am  not  prepared  to    Qualificatiok 
say,  that  the  demand  of  the  certificate  must  be  made  on  the  land.    It  might  ^^jcillGame. 
happen,  that,  seeing  the  gamekeeper,  a  person  might  get  into  the  road  before   When  demand 
the  keeper  could  come  up  to  him,  and  thus  the  statute  might  be  evaded.  ^ *^ V^Tj'iL. 
However,  I  think  that  the  demand,  if  not  actually  made  on  the  land,  must  niade. 
be  made  immediately,  and  so  in  some  degree  to  form  a  part  of  the  same  Judgment  of 
transaction.     It  is  not  necessary  that  a  gamekeeper  making  the  demand   J^'4  Center- 
should  produce  any  certificate ;  and,  if  the  other  party  refuse  to  produce   ^^  Gardener, 
his  certificate,  he  does  so  at  the  risk  of  whether  the  party  demanding  it  is  a 
gamekeeper,  or  other  person  having  a  right  to  demand  it" 

If  a  person  refuse  to  produce  his  game  certificate,  or  to  tell  his  name  or 
residence,  the  person  demanding,  need  not  go  on  to  ask  in  what  place,  if  any, 
he  is  assessed  to  the  game  duty. 

The  penalty  under  the  Game  Certificate  Act,  for  not  producing  a  license 
when  lawfully  required,  is  not  complete  by  the  refusal  to  produce  it,  unless 
the  party  refuses,  on  request,  to  tell  his  christian  and  surname,  and  the 
place  of  his  residence.  (2) 

The  mere  keeping  of  a  dog  or  instrument  is  not,  under  stat  1  &  2  Kkipimo  Dogs 
Will.  4.  c  32.,  penal,  though  kept  with  intent  to  use  it  for  the  destruction  of  ^^^  ^^^"^ 

^«w.^  ^ot  penal 

«*"^^-  ^  undw  8tat. 

Whether  the  defendant  used  a  dog  or  instrument  for  the  destruction  of  i  &  s  Will  4. 
game,  is  a  question  of  fact  depending  on  the  acts  done,  and  the  intention  of  ^  ^^' 
the  agent,  as  collected  from  his  declarations  and  conduct ;  but  an  accidental 
killing  of  game  is  not  penal  (3),  although  penal  to  take  away  the  game  so 
kiUed« 

A  gun  is  not  necessarily  an  engine  to  kill  game  (4) ;  but  it  is  sufiScient  Gun  not  neces. 
to  prove,  that  the  defendant  was  beating  about  for  game  and  pointed  his  !^Tt*°  ^^^^^ 
gun,  though  he  did  not  fire  at  any.  (5) 

To  warrant  a  magistrate  in  convicting,  the  evidence  ought  to  be  such,  as  Evidetice  to 
to  satisfy  his  conscience  of  the  intent  of  the  party  to  pursue  game,  and  ^^jj?  *  noagis- 
there  should  appear  on  the  face  of  the  conviction  such  reasonable  and  tion^ 
primdfcude  evidence  of  the  intent,  as  would  have  been  sufficient  in  an  action 
to  have  been  left  to  a  jury.  (6) 

But  in  an  action  on  the  stat  5  Anne,  c.  14.,  where  the  defendant  set  up  a 
defence  that  he  joined  in  the  sport  as  the  servant  of  another,  it  was  held, 
that  he  must  give  strict  evidence,  that  the  person  by  whose  orders  he 
acted  was  himself  qualified  to  kill  game  (7) ;  and  though  an  unqualified 
person  brought  his  own  dogs  into  the  field,  the  penalty  did  not  attach  if 
he  brought  them  as  a  loan  to  the  qualified  person.  (8) 

(1 )  5  C.  &  P.  40.  decisions  under  the  statute  of  Anne,  vide 

(S)  Motion  V.    Eogert,  4  Esp.  N.  P.  C.  MoUon  ▼.  Sogtrtj  4  Esp.  N.  P.  C.  217.     Bex 

315.  ▼.  Bleatdale,  4  T.  R.  809.     Exp.   Sylvester, 

(S)  MoUon  V.  Cheetdey,  1  ibid.  12S.  9  B.  &  a  61.     4  M.  &  R.  5.      Turner  y. 

(4)  Winsfiekiv.  Stratford,^!  WHb.  315,  Coning^  {Lord\   Bull.  N.  P.   196.   (b.) 

(5)  Hd)den  v.  Hentey,  I  Chitt.  607.  Rex  v.  Taylor,  15  East,  460.     Rex  ▼.  Neuf^ 

(6)  Rex  ▼.  Davie,  6  T.  R.  177.  man,  Loflft,  178.     5  T.  R.  376.  n.      Waiker 

(7)  Clarke  v.  Brougkton,  3  Camp.  326.  v.  MUU,  4  Moore^  343.     2  B.  &  B.  1. 
<8)  Lewie  y.  Taylor,  16  East,  49.      For 
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AFPoiNTiixyT  4.  Appointment  and  Rights  of  Gamekeepers. 

AMD  Rights  op 

Gamzkexhri.  By  Stat  1  &  2  Will.  4.  c.  S2.  s.  18.  «  any  lord  of  a  manor,  lordship,  or 
\ru  4*^32  royalty,  or  reputed  manor,  lordship,  or  royalty,  or  any  steward  of  the 
8.  IS.  '  crown  of  any  manor,  lordship,  or  royalty  appertaining  to  his  majesty,  bj 

Lords  of  ma-  writing  under  hand  and  seal,  or  in  case  of  a  body  corporate  then  under  the 
nmrs  may  ap-  g^  ^f  ^^q\^  body  corporate,  to  appoint  one  or  more  person  or  persons  as 
keepenT^       ^  gamekeeper  or  gamekeepers,  to  preserve  or  kill  the  game  within  the  limits 

of  such  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship,  or  royalty, 
for  the  use  of  such  lord  or  steward  thereof,  and  to  authorise  such  gamekeeper 
or  gamekeepers  within  the  said  limits,  to  seize  and  take  for  the  use  of  socb 
lord  or  steward  all  such  dogs,  nets,  and  other  engines  and  instruments  for 
the  killing  or  taking  of  game,  as  shall  be  used  within  the  said  limits  by  bsj 
person  not  authorised  to  kill  game  for  want  of  a  game  certificate.'*  (I) 

Appointments  By  sect.  16.  all  appointments  of  gamekeepers  must  be  registered  witli 
of  gamekeepm  ^j^^  ^jg^j^  ^f  ^Ij^  p^^^^ 

must  be  r^ia*  >  \ 

tered  with  the  In  Biuh  V.  Green  (2)  Chief  Justice  Tindal  said^  *'  No  one  is  a  game- 
clerk  of  the  keeper  under  stat  1  &  2  Will.  4.  c  32.  unless  he  be  registered  with  tbe 
peace.  clerk  of  the  peace  under  it ;  '*  and  it  was  therefore  holden,  that  a  game- 

keeper acting  from  a  deputation  granted  under  stat.  48  Geo.*  3.  c.  93.  vss 
not  entitled  to  a  month*s  notice  of  action  under  stat.  1  &  2  Will.  4.  c.52. 
s.  47. 

Where  a  gamekeeper  kilb  game  within  a  manor,  it  will  be  presumed, 
that  the  act  was  done  for  the  use  of  his  principal.  (3) 

A  seizure  is  a  ministerial  act,  and  need  not  be  done  by  the  game- 
keeper himself,  but  may  be  done  by  another  under  his  immediate  direc- 
tion (4),  but  not  under  a  general  authority.  (5) 

If  a  dog  or  engine  be  seized,  it  becomes  the  property  of  the  person  bariog 
authority  to  seize  it,  and  may  be  destroyed.  (6) 

The  former  statute,  which  authorised  the  seizure  of  dogs,  &c  kept  for 
the  destruction  of  game,  did  not  authorise  the  seizure  of  any  dog  such  is 
was  not  prohibited  from  being  kept,  e.  g.  a  hound.  (7) 

The  repealed  statute  (5  Anne,  c.  14.)  authorised  the  lord  of  a  manor  to 
take  game  Arom  unqualified  persons,  which  he  could  not  do  before.  (8^ 
Lord  of  a  The  lord  of  a  manor  cannot  seize  the  gun  of  a  gamekeeper  of  another 

M?^the*"T  ^^^^'  although  he  be  upon  the  manor  of  the  first  without  authority.  (9) 
of  a  game-  Where  a  lord  of  a  manor  is  also  a  justice  of  the  peace,  he  is  entitled  to  a 
^fhSf  i*!!!i*""      nionth*s  notice  of  an  action  brought  against  him  for  taking  away  a  gas 

from  the  house  of  an  unqualified  person  ;  for  it  will  be  presumed,  that  he 
acted  as   a  justice.  (10)      Under  stat  5  Anne^  c.  14.,  before  seizure  of 

( 1 )  Sect.  16.  contains  regulations  respect-  vide  Hooker  ▼.  WUkeg,  cit.  9  Stark.  £v.  50&  a. 
ing  the  appointment  of  gamekeepers  in  Sded.  1126.,  where  it  was  held  that  a  hound 
Wales.  was  not  within  the  statute  5  Anne,  c.  H., 

(2)  4  Bing.  N.  C.  49.  because  it  was  not  mentioned  there. 

(3)  Spurrier  v.  VaJe,  10  East,  413.  (8)  Btrd  ▼.  Dale,  7  Taunt.  560.  1  Moore, 

(4)  Bird  t.  JDoZe,  7  Taunt  560.  290.     The  present  statute  does  not  extend 

(5)  Ibid.  to  game,  except  in  cases  within  sect.  36. 

(6)  Kingsnorth  v.  Bretton,  5  ibid.  416.  (9)  Boffer$  ▼.  Caarter,  2  Wils.  387. 

(7)  Grant  v.  ffuHon,  1  B.  &  A.  134.,  et         (^10)  Brings  v.  £m^%  2  Hen.  Bkek.  114. 


other  lord. 
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game  on  the  land  of  an  unqualified  person,  the  lord,  &c.  was  bound  to  AproiiiTMENT 
exercise  his  Judgment,  whether  the  person  possessing  the  game  be  qualified  GTimMPEas*^ 

or  not,  afterwards  he  may  seize  by  the  hands  of  another.  (1)     Where  a  

magistrate  convicts  an  unqualified  person  for  killing  game  under  the  statute, 
and  causes  his  dog  to  be  brought  for  the  purpose  of  seizing  it,  he  may 
order  the  dog  to  be  killed  without  any  formal  adjudication  of  seizure.  (2) 


5.  Possession  of  Game.  Possession  of 

Gamb. 

By  Stat.  1  &  2  Will.  4.  c.  32.  s.  4.  <*  if  any  person  licensed  to  deal  in  game  Stat,  l  &  2 
l>y  virtue  of  this  act  as  hereinafter  mentioned,  shall  buy  or  sell,  or  know-  ^^^^'  ^-  *•  ^^' 
ingly  have  in  his  house,  shop,  stall,  possession,  or  control,  any  bird  of  game  p        •     ^ 
after  the  expiration  of  ten  days  (one  inclusive  and  the  other  exclusive)  game  illegal 
from  the  respective  days  in  each  year  on  which  it  shall  become  unlawful  to  ^J  *«*  ^V^ 
kill  or  take  such  birds  of  game  respectively  as  aforesaid  ;  or  if  any  person,  forty^days  ^ 
not  being  licensed  to  deal  in  game  by  virtue  of  this  act  as  hereinafter  men-  other  persons, 
tioned,  shall  buy  or  sell  any  bird  of  game,  after  the  expiration  of  ten  days  ^^^^^^^ 
(one  inclusive  and  the  other  exclusive)  from  the  respective  days  in  each  season. 
year  on  which  it  shall  become  unlawful  to  kill  or  take  such  birds  of  game 
respectively  as  aforesaid,  or  shall  knowingly  have  in  his  house,  possession, 
or  control,  any  bird  of  game  (except  birds  of  game  kept  in  a  mew  or  breed- 
ing place)  after  the  expiration  of  forty  days  (one  inclusive  and  the  other 
exclusive)  from  the  respective  days  in  each  year,  on  which  it  shall  become 
unlawful  to  kill  or  take  such  birds  of  game  respectively  as  aforesaid ;  every 
such  person  shall,  on  conviction  of  any  such  offence  before  two  justices  of 
the  peace,  forfeit  and  pay  for  every  head  of  game  so  bought,  or  sold,  or 
found  in  his  house,  shop,  possession,  or  control,  such  sum  of  money,  not 
exceeding  IL,  as  to  the  convicting  justices  shall  seem  meet,  together  with 
the  costs  of  the  conviction." 

Sect  17.  authorises  persons  who  have  obtained  an  annual  game  certi-  Sect.  17. 
ficate  to  sell  game  to  any  person  licensed  to  deal  in  game ;  provided,  that 
no  game  certificate  on  which  a  less  duty  than  3/.  ISs.  6d,  is  chargeable 
under  the  acts  relating  to  game  certificates  shall  authorise  any  game- 
keeper to  sell  any  game  except  on  the  attcouut  and  with  the  written 
authority  of  the  master  whose  gamekeeper  he  is,  and  if  he  do,  he  may  be 
proceeded  i^inst  under  this  act  in  the  same  manner  as  if  he  had  no  game 
certificate. 

If  the  possession  of  game  be  made  out  to  the  satisfaction  of  the  jury,  it  Incumbent  on 
is  incumbent  on  the  defendant  to  show  that  it  was  a  justifiable  possession,     defendant  to 

,^    _  ^     .  ^-        ^  1    J    .^  lilt  shew,  a  justifi- 

Under  stat  9.  Anne,  c.  25.  s.  2,  now  repealed,  it  was  held,  that  a  mere  able  possession 
possession  of  game  by  a  servant  employed  to  detect  poachers,  who  took  it  of  game, 
up  after  it  had  been  killed  by  strangers  on  the  manor  in  order  to  carry  it 
to  the  lord,  was  not  a  possession  within  the  penalty  of  the  game  laws.  (S) 
**  It  may  as  well  be  said,"  observed  Lord  Ellenborough,  '<  that  if  a  quali- 
fied man  returning  home  with  a  bag  of  game  were  to  fall  from  his  horse, 
another  could  not  lawfully  take  up  the  bag  in  order  to  assist  the  owner ;  or, 

(1)  Vide  Bird  v.  I)aU,  7  Taunt  566.  (S)   IVdmefbrd  v.  KendaU,  10  East,  19. 

(a)   Kinganorth  v.  Brettouy  5  ibid.  41 6* 
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Posscggiov  or    that  if  a  person  seised  an  offender,  who  had  naval  stores  unlawfaUy  in  ^ 
_  •  possession,  and  took  them  away  in  order  to  bring  them  before  a  magistnle, 

that  would  be  an  unlawful  possession  against  the  acts  of  parliament  made 

for  protecting  the  king's  stores." 


DsSTEUCnOK 

ow  Gauk  at 

XMrROFKR 

Periods. 

Days  and  sea- 
sons during 
which  game 
shall  not  be 
killed. 


Feiialty  for 
laying  poison 
to  kill  game. 


6.  Destruction  of  Game  at  improper  Periods. 

By  Stat  1  &  2  Will.  4f.  c  32.  s.  3. ''  if  any  person  whatsoever,  shall  kOi  or 
take  any  game,  or  use  any  dog,  gun,  net,  or  other  engine  or  instrameot  fir 
the  purpose  of  killing  or  taking'  any  game  on  a  Sunday  or  Christmas  Daj, 
such  person  shall,  on  conviction  thereof,  before  two  justices  of  the  peaces 
forfeit  and  pay  for  every  such  offence  such  sum  of  money,  Dot  exceediof 
BLy  as  to  the  said  justices  shall  seem  meet,  together  with  the  costs  of  tk 
conviction  ;  and  if  any  person  whatsoever,  shall  kill  or  take  anj  partnt^e 
between  the  first  day  of  February  and  the  first  day  of  September  in  uj 
year,  or  any  pheasant  between  the  first  day  of  February  and  the  first  dijflf 
October  in  any  year,  or  any  black  game  (except  in  the  county  of  Somerset 
or  Devon,  or  in  the  New  Forest  in  the  county  of  Southampton),  betvea 
the  tenth  day  of  December  in  any  year  and  the  twentieth  day  of  Augiat 
in  the  succeeding  year,  or  in  the  county  of  Somerset  or  Devon,  or  in  tbe 
New  Forest  aforesaid,  between  the  tenth  day  of  December  in  any  year  sod 
the  first  day  of  September  in  the  succeeding  year,  or  any  grouse,  commoidT 
called  red  game,  between  the  tenth  day  of  December  in  any  year,  and  tbe 
twelfth  day  of  August  in  the  succeeding  year,  or  any  bustard  between  the 
first  day  of  March  and  the  first  day  of  September  in  any  year,  every  sock 
person  shall,  on  conviction  of  any  such  offence  before  two  justices  of  tke 
peace,  forfeit  and  pay  for  every  head  of  game  so  killed  or  taken  such  sob 
of  money,  not  exceeding  1/.,  as  to  the  said  justices  shall  seem  meet,  togetiier 
with  the  costs  of  the  conviction ;  and  if  any  person,  with  intent  to  destiwf 
or  injure  any  game,  shall  at  any  time  put  or  cause  to  be  put  any  poison  or 
poisonous  ingredient  on  any  ground,  whether  open  or  inclosed,  where  game 
usually  resort,  or  in  any  highway,  every  such  person  shall,  on  convictioa 
thereof,  before  two  justices  of  the  peace,  forfeit  and  pay  such  sum  of  moocTf 
not  exceeding  10/.,  as  to  the  said  justices  shall  seem  meet,  together  with 
the  costs  of  the  conviction." 

A  qualified  person,  who  had  in  his  possession,  on  the  9th  of  February, 
partridges  and  a  pheasant  killed  before  the  first,  was  not  guilty  of  aoj 
offence  against  stats.  2  Geo.  3.  c.  19.  and  39  Geo.  3.  c.  34.  (1) 


AOAlHffr  UNAU- 
THOUSBD 
PZRSOKS  KILL- 
ING Gams. 

Venue,  &c.  in 
proceeding! 


Y«   Proceedings  against  unauthorised  I^ersons  killing  Game. 

By  Stat  1  &  2  Will.  4.  c.  32.  s.  41.  the  prosecution  for  every  offence  puntsli- 
able  upon  summary  conviction  under  that  act,  must  be  commenced  within 
three  months  after  the  commission^  of  the  offence. 

By  Stat  1  &  2  Will.  4.  c.  32.  s.  47*  "  all  actions  atid  prosecutions  to  be  com- 
menced against  any  person  for  any  thin^  done  in  pursuance  of  this  act, 


(1)  Simpton  ▼.  Unwith  3  B.  &  Ad.  134. 
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shall  be  laid  aod  tried  in  the  county  where  the  fact  was  committed,  and  Paocieoihgs 
shall  be  commenced  within  six  calendar  months  after  the  fact  committed,  ^hoii.imd"p«eI 
and  not  otherwise ;  and  notice  in  writing  of  such  action,  and  of  the  cause  sons  killtmg 
thereof,  shall  be  given  to  the  defendant  one  calendar  month  at  least  before  ^^^'^ 
the  commenc'ement  of  the  action ;   and  in  any  such  action  the  defendant  against  penom 
may  plead  the  general  issue,  and  give  this  act  and  the  special  matter  in  evi-  acting  under 
deuce  at  any  trial  to  be  had  thereupon  ;  and  no  plaintiff  shall  recover  in  any  >p    j   '^ 
such  action,  if  tender  of  sufficient  amends  shall  have  been  made  before  such  amends, 
action  brought,  or  if  a  sufficient  sum  of  money  shall  have  been  paid  into 
court  after  such  action  brought,  by  or  on  behalf  of  the  defendant." 

The  plaintiff  may  rely  on  any  offence  committed  by  the  defendant  within 
three  months  before  the  commencement  of  the  action,  although  the  fact 
was  not  then  known  to  the  plaintiff.  (1) 

A  qui  tarn  information  for  penalties  under  the  game  laws,  is  not  an  in. 
formation  within  the  meaning  of  the  48  Geo.  3.  c.  58.^  so  as  to  entitle  the 
plaintiff  to  enter  an  appearance  and  plea,  when  the  defendant  himself 
neglects  to  appear  and  plead.  (2) 

.    By  Stat.  1  &  2  Will.  4.  c.  32.  s.  30.,  when  the  occupier  of  the  land,  not  Stat  i  &  3 
being  entitled  to  the  game,  allows  any  person  to  kill  it,  the  party  entitled  ^  ^*  ^'  ^'  ^^' 
to  the  game,  may  enforce  the  penalty. 

In  Midelton  v.  Gale  (3)  Lord  Denman  said,  *'  The  question  was,  whether  By  whom  com- 
it  was  necessary,  that  a  complaint  under  stat.  1  &  2  Will.  4.  c  32.  s.  30.  ^^  ™*y  ^ 
for  a  trespass  committed  in  search  of  game  should  be  made  by  an  owner  or  judgment  of 
occupier  of  the  land,  or  a  person  authorised  by  such  owner  or  occupier.  Lord  Denman 
We  do  not  find  that  any  decision  has  taken  place  on  this  point ;  but  we  have  ^^^^  ^' 

considered  it,  and  are  of  opinion,  that  any  person  may  make  such  complaint, 
and  that  the  conviction  was  therefore  good." 

By  stat  1  &  2  Will.  4.  c.  32.  s.  23.,  if  any  person  without  a  game  certi-  Stat,  i  &  2 
iicate  kill  or  take  any  game,  or  use  any  dog,  gun,  net,  or  other  engine  or  ^^^  ^'  ^*  ^^* 
instrument  for  the  purpose  of  searching  for  or  killing  or  taking  game,  he  J^^...' 
will  be  liable  to  pay  for  every  such  offence,  a  sum  of  money  not  exceeding  without  a  oer- 
5/.  with  the  costs  of  the  conviction.  ti6cate. 

By  stat  1  &  2  Will.  4.  c  32.  ss.  11  &  12.,  when  the  lessor  or  landlord  has  Stat,  i  &  2 
reserved  to  himself  the  right  of  killing  game,  he  may  authorise  others  to  ^^il^^^^ 
kill  it ;  and  when  the  landlord  has  the  right  to  the  game,  in  exclusion  of  the  Occupier  or 
occupier/  the  occupier  is  liable  for  pursuing  game  to  a  penalty  not  ex-  tenant  punu- 
ceeding  2/L,  and,  for  every  head  of  game  killed,  a  sum  of  money  not  ex-  J^^  *»ll»ng 
ceeding  1/. 

In    a    conviction    for  a    trespass    in  the  daytime  under  stat  1  &  2  "  Entering  and 
Will.  4,  c.  32.  s.  30.,  the  words  "  entering  and  being  "  constitute  only  one  ^^"  **«■ 
offence  (4) ;  —  and  in  a  conviction,  the  place  of  committing  the  trespass  may 
be  described  as  "  certain  land,"  without  giving  it  a  name,  or  setting  it  out 
with  abuttals.  (5) 

By  stat  1  &  2  Will.  4.  c.  32.  s.  31 ., ''  where  any  person  shall  be  found  on  any  Stat  i  &  2  Will. 

land,  or  upon  any  of  his  majesty's  forests,  parks,  chases,  or  warrens,  in  the  day-  ^*  ^'  ^^'  ^^^* 

Trespassers  in 

(1 )  RuMhworth  ▼.  Oaven,  1  M.  &  Y.  41 7.  (5)  Ibid.   Under  sUt  1  &  2  Will.  4.  c.  S2. 

(2)  Daviei,  q,t.  t.  Bint,  5  D.  &  R.  353.  s.  45.    the  conviction  itself   cannot  be  re- 
3  B.  &  C.  586.     I  C.  &  P.  439.                 -  moved  out  of  the  inferior  court,  but  a  veri. 

(3)  8  A.  &  £.  160.  fied  copy  may  be  used,  to  ascertain  whether 

(4)  lUx  ▼.  MOoTf  2  Dowl.  P.  C.  173.  the  conviction  is  valid.     Ibid. 
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abodes,  and  in 
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Penalty. 


Party  arrested 
must  be  dis- 
charged, unless 
brought  before 
a  justice  within 
twelve  hours. 


Stat.  1  &  9 
WUL  4.  c  38. 
s.  32. 

Penalty  on 
persons  found 
armed  using 
violence,  &c. 


Stat.  1  &  2 
Will.  4.  c.  32, 
s.  33. 


time,  in  search  or  pursuit  of  game,  or  uroodcocks,  snipes,  qnailsy  landrails, « 
conies,  it  shall  be  lawful  for  any  person  having  the  right  of  kiUing  the  ganr 
upon  such  land,  by  virtue  of  any  reservation  or  otherwise  as  heran-befoR 
mentioned,  or  for  the  occupier  of  the  land  (whether  there  shall  or  shsD  mx 
be  any  such  right  or  reservation  or  otherwise),  or  for  any  gamekeeper,  or 
servant  of  either  of  them,  or  for  any  person  authorised  by  eitfaer  of  them,  o- 
for  the  warden,  ranger,^yerderer,  forester,  master^keeper,  under-keeper, « 
other  officer  of  such  forest,  park,  chase,  or  warren,  to  require  the  penoi 
so  found  forthwith  to  quit  the  land  whereon  he  shall  be  so  foii]id»  and  also  ts 
tell  his  christian  name,  surname,  and  place  of  abode ;  and  in  case  saeb 
person  shall,  after  being  so  required,  offend  by  refusing  to  t^  his  mi 
name  or  place  of  abode,  or  by  giving  such  a  general  description  of  bis  pbee 
of  abode,  as  shall  be  illusory  for  the  purpose  of  discovery,  or  by  wilfbDj 
continuing  or  returning  upon  the  land,  it  shall  be  lawful  for  the  party  so 
requiring  as  aforesaid,  and  also  for  any  person  acting  by  his  order  and  a 
his  aid,  to  apprehend  such  offender,  and  to  convey  him  or  cause  him  to  be 
conveyed  as  soon  as  conveniently  may  be  before  a  justice  of  the  peace; 
and  such  offender  (whether  so  apprehended  or  not),  upon  being  oonvieted 
of  any  such  offence  before  a  justice  of  the  peace,  shall  forfeit  and  pay  snc^ 
sum  of  money,  not  exceeding  BL^  as  to  the  convicting  justice  shall  stem 
meet,  together  with  the  costs  of  the  conviction :  provided  always,  that  no 
person  so  apprehended  shall,  on  any  pretence  whatsoever,  be  detained  ftr 
a  longer  period  than  twelve  hours  from  the  time  of  his  apprehension  mitii 
he  shall  be  brought  before  some  justice  of  the  peace ;  and  that  if  he  eannat, 
on  account  of  the  absence  or  distance  of  the  residence  of  any  such  jastitt 
of  the  peace,  or  owing  to  any  other  reasonable  cause,  be  brought  before  a 
justice  of  the  peace  within  such  twelve  hours  as  aforesaid,  then  the  penoa 
so  apprehended  shall  be  discharged,  but  may  nevertheless  be  proceeded 
against  for  his  offence  by  summons  or  warrant,  according  to  the  provisioB 
herein-after  mentioned,  as  if  no  such  apprehension  had  taken  place.** 

Sect.  32.  contains  provisions,  imposing  a  penalty  of  5L  with  eosts  of 
conviction  where  any  persons,  to  the  number  of  five  or  more  together,  sbsll 
be  found  on  any  land,  or  in  any  of  his  majesty's  forestB,  parks,  chases,  or 
warrens  in  the  daytime  in  search  or  pursuit  of  game,  or  woodcocks,  snipes^ 
quails,  landrails,  or  conies,  any  of  such  persons  being  then  and  there  armed 
with  a  gun,  and  such  persons  or  any  of  them  shall  then  and  there^  bf 
violence,  intimidation,  or  menace,  prevent  or  endeavour  to  prevent  asr 
person  authorised  before  mentioned  from  approaching  such  persons  so 
found,  or  any  of  them,  for  the  purpose  of  requiring  them  or  any  of  them  to 
quit  the  land  whereon  they  shall  be  so  found,  or  to  tell  thdr  or  his  christiaa 
name,  surname,  or  place  of  abode  respectively. 

To  justify  the  apprehension  of  a  person  under  stat  1  &  2  WilL  4w  e.  92. 
s.  31.,  he  must  have  been  required  to  quit  the  land,  and  to  tell  his  name, 
and  the  '^  wilfully  continuing  or  returning  upon  the  land,"  to  justify  an 
apprehension,  must  be  upon  the  same  land,  and  for  the  purpose  of  pursuing 
game  there.  (1) 

By  sect  38.,  '^  if  any  person  whatsoever  shall  commit  any  treqiass  by 
entering  or  being  in  the  daytime  upon^ny  of  his  majesty's  forests,  parks, 


(1)  Rex  V.  Long,  7  C.  &  P.  S14« 
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chases,  or  warrens,  in  search  or  pursuit  of  game,  without  being  first  duly  "Pmckwdivob 

authorised  so  to  do,  such  person  shall,  on  conviction  thereof  before  a  justice  ^horimd'per- 

of  the  peace,  forfeit  and  paj  such  sum  of  money^  not  exceeding  2/.,  hs  to  sons  kilung 

the  justice  shall  seem  meet,  together  with  the  costs'  of  the  conviction.  Gxvle. 

By  Stat  1  &  2  Will.  4.  c.  32.  s.  35.  the  provisions  as  to  trespassers  are  not  Trespassing  in 

to  apply  to  persons  hunting,  &c.   .  daytime  in  his 

By  Stat  1  &  2  Will.  4.  c.  32.  s.  34.  "  daytime  "  is  to  be  deemed  to  com-  "J^gjJ  ' 

mence  at  the  beginning  of  the  last  hour  before  sunrise,  and  to  conclude  what  to  be 

at  the  expiration  of  the  first  hour  after  sunset  deemed  day- 

time. 


8.  Evidence.  Etidknck. 

By  Stat  1  &  2  Will.  4.  c.  32.  s.  42.  '« it  shall  not  be  necessary,  in  any  Stat  i  &  2 
proceeding  against  any  person  under  this  act,  to  negative  by  evidence  any  ^  ^^  '  ^'   "' 
certificate,  license,  consent,  authority,  or  other  matter  of  exception  or 
defence ;  but  that  the  party  seeking  to  avail  himself  of  any  such  certificate, 
license^  consent,  authority,  or  other  matter  of  exception  or  defence,  shall 
be  bound  to  prove  the  same." 

Although  in  an  action  on  the  game  laws,  the  plaintiff'  must  own,  that  the 
defendant  was  not  duly  qualified,  yet  he  cannot  be  called  upon  to  prove 
the  want  of  qualification,  for,  as  observed  by  Lord  Mansfield  in  Spieres  v. 
Parker  ( 1 ),  '^  there  is  a  settled  distinction  between  a  proviso  in  the  descrip- 
tion of  the  ofience,  and  a  subsequent  exemption  from  the  penalty  under 
certain  circumstances." 

If  the  defendant  justify  killing  game  as  a  gamekeeper,  he  must  produce  If  defendant 
and  prove  his  deputation  from  the  lord  of  the  manor,  and  show,  that  he  is  i^^^fy  as  a 

ffamekeeDei*  he 

the  lord  of  such  manor.  (2)    When  the  defendant  proved  a  deputation  to  must  prove  his 
kill  game  for  the  use  of  the  lord  of  the  manor,  it  was  held,  that  it  might  deputation. 
be  presumed,  that  the  game  which  he  killed,  was  intended  for  the  use  of  the 
lord,  there  being  no  evidence  to  the  contrary.  (3) 

The  court  will  not  allow  the  title  to  a  manor  (4)  nor  its  boundaries  (5)  Title  to  a 
to  be  tried  in  an  action  for  penalties,  although  the  parties  consent  to  do  J^^j,^-  *** 
so.  It  is  sufficient,  therefore,  to  show  a  colourable  title  as  lord  of  a  manor, 
by  proof  of  seisin  in  fact,  or  the  exercise  of  manorial  rights.  (6)  The 
enrolment  books  of  deputation  kept  in  the  office  of  the  clerk  of  the  peace 
are  admissible  in  evidence,  without  the  production  and  proof  of  the  deputa- 
tions themselves.  (7)  So  the  holding  of  manor  courts  (8),  and  acts  of  cutting 
down  timber  on  the  wastes  (9)i  are  admissible  in  evidence  for  the  purpose 
of  establishing  the  title  to  the  manor.    But  it  is  no  defence,  that  the.defend- 

(1)  1  T.  R.  144.  recog.  Bex  v.  Stone,  1  (7)  Hunt  v.  Andrews,  3  B.  &  A.  341. 
East*  650.  Kinnereley  v.  Orpe,  Doug.  56, 

(2)  Caleraft  ▼.  GiMa,  4  T.  R.  681.  Blunt  (8)  **  A  court  is  matter  of  distinct  grant, 
V.Grimes,  ibid.  682.  Spurrier  v.  Vale,  10  and  does  not  necessarily  belong  to  a  manor.*' 
East,  413.     2  SUrk.  Ev.  3d  ed.  505.  Per  Abbott  C.  J.  in  Hunt  v.  Andrews,  3  B.  & 

(3)  Spurrier  v.  Vale,  10  East,  413.  A.  348. 

(4)  Blunt  y.  Grimes,  4  T.  R.  682.  OzZ-  (9)  The  act  of  felling  timber  is  a  right 
craft  ▼.  Gibbs,  ibid.  681.  belonging  to  the  owner  of  the  soil,  and  may 

(5)  Hankins  7.  Bailey,  4  T.  R.  681.  ».         not  belong  to  the  lord  of  the  manor.     Ibid. 
(9)  Ibid.     Evidence  of  reputation  alone    347. 

is  not  sufficient.     Ruskworth  ▼.  Craven,   1 
M*Clel.  &  Y.  41 7. 
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With  a  view  to 
costs,  it  should 
be  ihewn  that 
the  trespass  was 
malicious. 

CoursTKMCT 
or  WiTKus. 


GAME. 

ant  acted  as  gamekeeper  under  a  bond  fids  belief  that  his  principal  was  reafiy 
entitled  to  the  manor,  there  being  no  ground  for  the  claim.  (1) 

With  a  view  to  costs  it  is  frequently  necessary  to  prove,  as  alleged,  thai 
the  trespass'  was  wilful  and  malicious. 

An  informer  is  not  a  competent  witness  (2),  when  he  is  to  have  any  put 
of  the  penalty.  But  an  inhabitant  of  a  county  under  stat.  1  &  2  Will  4. 
cS2.  is  a  competent  witness,  although  the  penalty  is  to  be  applied  to  a 
local  rate.  ;'  ^ 

Although  stats.  9  Geo.  4.  c  69.  and  51  Geo.  i.  c  90.  speak  of  a  convictiM 
on  the  oath  of  one  or  more  credible  witnesses,  a  confession  before  a  J9$- 
tice  (3),  or  even  upon  a  confession  made  to  a  third  person,  when  prored 
before  the  justice,  is  sufficient  evidence  for  a  c<Hiviction.,(4<) 
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Enforcement 
OF  Penalties. 

Stat.l&2Will 
4.  c.  3S.  sa.  88, 
39.  43  &  44. 


9.  Enforcement  of  Penalties — When  Sessions  no  Powbk  to 
QUASH  Convictions — Application  of  Fenaltii 


When  Ses- 
sions MO 
Power  to 
QUASH  Con* 

▼ICTIONS. 


Appucatioh 
OP  Penalties. 

Stat.  1&2 
Will.  4.  c.  32. 
s.  37. 


By  Stat  1  &  2  Will.  4.  c  32.  ss.  38,  39.  43  &  44.  the  justices,  before  whon 
any  person  is  summarily  convicted  in  penalties,  may  adjudge,  that  sod 
party  shall  pay  the  penalty  immediately  or  at  a  future  time,  and  in  de- 
fault of  payment  be  imprisoned  for  a  certain  period  not  exceeding  two 
calendar  months^  where  the  penalty,  exclusive  of  costs,  shall  not  amooDt 
to  5L ;  and  not  exceeding  three  calendar  months  in  any  other  case — bat  the 
imprisonment  to  cease  on  payment  of  debt  and  costs  ;  and  that  the  paitr 
convicted,  may  appeal  to  the  sessions,  giving  notice  to  the  complainant  of 
the  cause  and  matter  of  appeal,  within  three  days  after  the  conviction,  aod 
that  no  such  conviction  shall  be  quashed  for  want  of  form. 

A  party,  summarily  convicted  under  the  foregoing  statute  appealed,  giving 
notice  of  several  objections  on  the  merits.  By  the  conviction,  when  returned 
to  the  sessions,  it  appeared,  that  the  party  was  adjudged  to  pay  the  penalf 
forthwith,  and  that  nothing  was  said  of  imprisonment  in  case  of  default 
The  sessions  quashed  the  conviction  on  this  ground,  stating  in  their 
order,  that  they  quashed  it  for  want  of  form.  The  objection  was  not  takea 
in  the  order  of  appeal,  nor  did.it  appear  that  the  appellant,  when  he  gaw 
the  notice,  had  means  of  knowing  how  the  conviction  would  be  framed:— 
It  was  held,  that,  assuming  the  conviction  to  be  defective  in  substance, 
the  sessions  had  no  power  to  quash  it  on  this  objection,  no  notice  of  it  haying 
been  given.  (5) 

Every  penalty  and  forfeiture  (if  not  previously  provided  for)  is  to  be  paid 
to  some  one  of  the  overseers  of  the  poor,  or  to  some  other  officer  (as  the 
convicting  justice  or  justices  may  direct)  of  the  parish,  township,  or  place 
in  which  the  offence  shall  have  been  committed,  to  be  by  such  officer  paid 
over  to  the  use  of  the  general  rate  of  the  county,  riding,  or  division  in 
which  such  parish,  &c.  shall  be  situate,  whether  the  same  shall  or  shall  not 
contribute  to  such  general  rate  of  the  county,  &c. 


(1)  Ca2era/2v.<?iMt,  4 T.R. 681.  5 ibid. 
19.     Hunt  ▼.  Andrews,  3  B.  &  A.  341 . 

(2)  Bex  ▼.  Stone,  2  Ld.  Raym.  1 5i5.    Rex 
T.  BUtney,  Andr.  240. 


(3)  Bex  ▼.  Han,  1  T.  R.  SSa    Rtr  t. 
G<yc,  Str.  546.    Sanden't etue,lSuad.^t 

(4)  Ibid. 

(5)  Bex  V.  BouUbee,  4  A.&  £.496. 
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